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PRIVY COUNCIL, E 
. APPHAL FROM TRE RaNGOON Hires COURT. 
February 14, 1928. 
Present:—Lord Phillimore, Lord 
Blanesburgh and Mr. Ameer Ali. 
JIJIBHOY N. SURTY—PLüAINTIFF 
~~ APPELLANT 
` VET3US 
T. S. CHETTYAR (a FiRM)— DEFENDANTS 

— RESPONDENTS. 

Limitation Act (IX of 1908), s. 12, Sch. I, Art. 15 1—- 
Time requisite for obtaining copies of decree amd 
judgment, although such copies not required to be 
annexed to memorandum of appeal—"Requisite", 
meaning of —Civil Procedure Code (Act V of 1908), 8. 
:122— Rules of High Court dispensing with copies; 

In computing the period of limitation prescribed 
by Art, 151 of the Limitation Act, 1903, for -an 
appsal frome decree or order of the High Court of 
Rangoon in the exercise of its original jurisdiction, 
tha appellant is entitled, as of right, to exclude the 
time requisite for obtaining copies of the decree or 
order appealed from and of the judgment on which 
‘such decree or order is founded, although by reason -of 
the Rules framed by the High Oourt unders. 122, 
Civil Procedure Code, 1908, it is not necessary that 
such copies should accompany the memorandum of 
appeal. [p. 3,col. 13 "d 

-The words of s. 12 of the Limitation Act ‘are plain 
dnd explicit, and they girect that the time requisite 
for obiaidiag the two documents (namely, the copy 
o£ the decree and thé copy of the judgment on 
which such dacree is founded) is to be excluded from 
computation. The section makes no reference to the 
Oode of Civil Procedure or to any other Act. I$ 
does not say why thetime is to be excluded, but 
simply enacts itas a positive direction. [p94, col. 1.] 

The word "requisite" in the aforesaid section is & 
strong word; it may be regarded as meaning 
something more than "required. It méans “properly 
required," and it throws upon the .Pleader or Goun- 
Bel for the appellant the necessity of showing that 
tio part of the delay beyond the prescribed period 
is dfs to his default. Hut for that time which ‘is 
taken up by his opponent in drawing up the decree, 
or by the oficialas of the Court in preparing and 
issuing the two documents (viz., copies of the decree 
Bn 1j TM he, the appellant, i8 not responsible. 

s4, col. 
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* Appeàl by special leave fram two de- 
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on appeal ina suit which the appellant 


had instituted on the Original Side of' 


that Oourt against the respondents, 
"The trial Judge (Mr. Justice Rutledge) 


heard the suit on the merits and dismiss- e» 
ed it onthe 8th January, 1925, The Ap- 


peal Oourt (Robinson, U. J., and Brown, 
J.,) by a decree, dated the 8th June, 1825, 
dismissed the appellant's appeal as nôt 
having ‘been preferred within timeand by 
another, decree made on review and dated 
the 22nd February, 1920, (Rutledge, O. J., 
and Ohari, JJ), confirmed their previous 
decree, 

The only point in dispute in the appeal 
before the Privy Couucil was whether the 
Appeal Oourt in India were right in dise 
missing the appealas out of time. 

The material facta of the case are sdf 
out in their Lordships' judgment. Bee also 
the report in the Court'below (98 Ind. Oas, 
417), where the judgments on the appeal 
and review are printed, l 
; Messrs, Brown and Parikh, foy the Appel- 
ant. l | 
: Messrs. Lowndes, K. C, an 
the Respondents. 

JUDGMENT. 

Lord Phillimore.—The appellant’ is 
plaintiff ina suit brought on the Original 
Side of the High Court of Rangoon whick 
was dismissed on the 8th January, 1925. 
On the 28th April he presented to the 
Appellate Side'of the Court a memorandum 
of appeal againsé the decree, 

The Judge before whom the appeal cawe 
for admission noted that the appesl ap- 
peared to be out of time and .directed that 
this point should be argued a; £'brelimi- 
nary question before a Bench of the High 
Oourt, Thereupon” the appell«nt filed 
affidavits explaining the delay, add also a 
petition „praying foran extension of time, 


The Court decided fhathe was in dala, 


* 


Jardine, for 
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2 . 
and that no suffieient reason had been 
shown for any indulgence and dismissed 
the appeal. "E" 

Thereupon the appellant applied for a 
review of the decree dismissing the appeal, 
and forthe first time argued thate under 
ipe prgvieions of the Indian Limitation 

et, the time during which he was procur- 


_ing acopy of the decree and a copy of 


What is called the judgment—that is, the 
Judge's reasons’ for the decree—was not 
to be reckoned as part of the period of 20 
days which was prescribed by Art. 151 for 
such appeals. 

To this it was answered by the respond- 
ents that this section applied only to 
cases wherethe Code of Civil Procedure 
required thatthe memorandum of appeal 
should’ be accompanied by copies of the 
judgment and decree, and that by the 
rules of the High Court of Rangoon, which 
could modify that Code, where the appeal 
presented was not from a decree in the 
mofussil but from the Original Side of the 
same Court, the appeal could be presented 
without annexing the two documenta, and 
that cessante ratione cessat lex, and, there» 
fore, the period of 20 days was unqualifi- 


ed. l 

It may perhaps be questioned whether 
the appellant, who had not taken this 
point when the matter first came to be 
argued, was entitled to raire it by a pro- 
ceeding in review ; but leave was given 
to him so toapply. The Court then heard 
his arguments, but decided in favour of 


“the respondents affirming its previous de- 


*? 


cision thatthe appeal was out of'time. It 
is from this decision thatthe present appeal 
is.brought.  - 

Section 12 of the Limitation Act provides 
(inter alia) as éollowsi— ; | 

*(2) In computing the period of limitation 
prescriked for an appeal, an application for 
leave to appeal and an application for a 
review of judgment the day on which the 
judgment complained of was pronounced, 
and, the time requisite for obtaining acopy 
ef the decree sentence ore order appealed 
Abe or Bought to be reviewed, shall be ex- 
6 uded, : 

“ (3; Where a deeree is appealed from 
or, sought to be reviewed, the time ro- 


-guisite for obtaining a copy of the judg- 


ment on which it is foufided shall also be 

excluded,” E 
Under the Code pf Civil Procedure, 

D. XLI rl makes if necessary that the 


} 
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. 
memorandum of appeal should be atcom- 
panied by copies ofthe decree and judg- 
meat, and this is the general rule. Sec- 
tion 122, however, gives power to the 
High Courts, established under the Indian 
High Courts Act, 1861, and the Chief 
Courts of the .Punjabard Lower Burma, to 
annul, alter oradd to the rules in the 
Code, and by the Government of India Aet, 
1915, this power is extended to other High 
Courts. Several High and Chief Courts 
have exercised this power, and ‘in particu- 
lar this High Court hasmade rules in the 
following terms :— 

- “Memoranda of appeal and applications 
for revision shall be accompanied by certifi- 
ed copies of the following documents:— 

(1) The decree or order against which an 
appeal or an application is made. 

(2)The judgmenton which such decree 
or orderis founded unless the Court dis- 
penses therewith, and 

' (8) In appeals and applications from ap- 
pellate decrees or orders the judgment of 
the Court of first instance, unless the 
Court dispenses therewith. 

Provided that a memorandum of appeal 
against a dacree or order of the High 
Court in the exercise of the Original Oivil 
Jurisdiction may be presented without a 
certified copy of the decree or formal order 
accompanying it." 


It is, therefore; not necessary on an appeal, 
to the Appellate Side that the memorandum 
of appeal should have both documents 
annexed toit. And if ‘the -only reason 
for excluding the time for procuring these 
documents was tbat they were necessary 
to the presentation of the appeal, it might 
be said that the provisions of s. 12 could 
not have been meant to apply. to such acase, 

ven so, however, there’ would be a 
difficulty in dealing with the grammatical 
eonstruetion of the words; but their Lord- 
ships, if they had found a consistent coursé 
of practice, would have been disposed to 
accept the construction put upon them by 
the High Court of Rangoon, When, how- 
ever, the matter comes to be examined, it 
is found that there have been diverken- 
cies of,opinion in the several High Courts, 
and that the more prevaleht opinion is not 
that which has been taken by the High 
Court of Rangoon. . 

In Haji Hassun Oomer v. Nur Mahomed 
(1) Sir Lawrence Jenkins, Q.V, and 


.- (1728 B. 643; 8 Bom, L. R. 020, 
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Batchelor, J:, held: that in reckoning the documents was- to be excluded, ;the dis- 
time for presenting an appeal, the time re- cussion turning upon the question whether. 
quired for obtaining a copy of the Judg- the steps taken by the appellant were suf- 
ment must be excluded, even though by the ficiently. prompt.to entitle him to the bene- 
rules ofthe Court it was not necessary to fit ofthis provision. 

_ obtain a copy of,the judgment to file with’, It appeared at one time during the 
the memorandum of appeal, "^ course of the argument that an earlier 


In Kirpa Ram v. Rakhi (2) the Court, decision of a Full Bench of the High Court 4, 


held thats. lZ of the Limitation Actappli- of Allahabad when Sir Robert Stewart was 
ed“ to appeals under s. 70 of the Punjab Obief Justice [Fazal Mghammad v. Phul 
Courts Actunder which the period for Kual(6)] wasto the contrary effect; but 
appealing was 90 days, and thatthetime after closer examination it was. discovered 
required for obtaining copies of thejudg- by their Lordships that the case was not 
ment and decree must be excluded, though  & decision on the Limitation Act, but upon 
by the rules of the Court such copies were What is known as a Letters Patent appeal, 
not required to be annexed to the memorand- that isan appeal under the clause in the 
um inthat particular class of appeal. Charter constituting the Court, which clause 
In Gangadhar Karmakar v. Shekarbasini fixes its own period for appeal ,and hag 
Dasya (3) Sir Lancelot Sanderson, O. J., no provision like that in the Limitation 
and Mookerjee, J., held that in a case where Act for excluding the period of time re- 
the period of 90 days was prescribed for quired for getting copies of the judgment 
appealing, s. 12 ofthe Limitation Act,ex- and decree. eus ° 
cluded the period required for obtaining The learned Counsel for the respond- 
a copy of the decree, even- though the ents who, at first, relied upon this cage, 
rules did not prescribe that a copy of the upon consideration, saw that this was so, 
deoree should be attached to the applica- 8nd withdrew the case from his argument, 
tion. It seems, however, that other tribunals 
The point also arose, though indirectly, have not been equally fortunate in dis- 
aa a matter for consideration,.on Wajid covery. The three other decisions on which 
Ali Shah v. Nawal Kishore (4). In that the respondents relied take their origin 
case the argument began from the other froma misapprehension of this case in 
end. It was contended for the respondent ` Fazal Muhammad v. Phul Kual (6). .’- 
that it must bethe rule that a copy of ^ In Jadhoji Ragohji v. Rajoo Babaji (T) 
the decree should be annexed to the memo- the Court expressed the opinion that in- 
randum of appeal, because the Limitation asmuch as the annexation of the two dos 
Act excluded the time for procuring, that cuments to the memorandum of appeél 
copy. But the reply made by SirJohn wasnot necessary, the exclusion provided 
Eige, O. J., presiding overa Full Bench, by s. 12 of the Limitation Act did not 
was that there might be other reasons for 8pply. However, in the circumstances the 
giving tothe appellant this time. The Court held that the delay might be 
Chief Justice pointed out that the Legis- excused, and allowed the appeal to proe 
lature mightintend to give possible ap- ceed. This may explain’ why the appa- 
.pellants time to consider the terms of the rently opposite case in Haji Hassun 


decree before hurrying into an appeal from Oomer v. Nur Mahomed (1) came to bg 
it... : decided without referring the matter toa 


F ` ` 0 a 
To these authorities it should perhaps be Ut Benge ay fate this to be said 
3 4 


added that in the ease of Pramatha Nath y ; : ; "d 
Deena o e the earlier case in Jadkoji Raghed ¥ 
e if William Arthur Lee (5) it seemá to Rajoo Babaji (Y) professes ji ba ACIEM 
eve been assumed that the time properly o the case in Fatal Muhammad. v, Phul 
required for obtaining copies ofthe two 7.47 (6) which as already observed, when . 
(2)114 P. Ñi 1907; 72 P. W.R, 1907. i closely investigated, affords,.no such’ 
(3) 35 Ind. Cas. 318: 24 O. L. J. 235: 20 O. W. N. 967. foundation, _ ; d 
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" & 6&.Ind. Cas. 900; 49 I. A. 307: 3L M. L. T. 193: A, Court of Madras, ` The earlier ont, Kumara 
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J. 163; 27 O, W. N. 186: .J. 118; .L,J. — (8) 2A. 103; 1 Ind. 4 8) 815, 4T 
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Akkapa Nayanim Bahadur v. Sithala Naidu 


- (8) decidea in 1897 by* Sir Arthur Collins 


O. J., and Shephard, J.),in whichit was 
held .definitely tbat the ‘period was not 
to be deducted, the Chief Ju-tice saying 
“that. the provision can only be held to 


. apply, where it is necessary to file with: 


such appeal a copy of the decree or 
Judgment," and Shephard, J., quoting the’ 
case in Fazal Muhammad v. Phul Kual (6) 
us supporting his view, 

It so happens, however, that there 
was another ground upon which it could 

a held, and was held, that the section of 
the Limitation Act did not apply, as the 
proceedings, were underan Act which is 
complete in itself, though this was not 
4he prominent ground put forward by the 
Court, 

Lastly comes the other cage (Abu Baker 
Sabib v. Secretary of State for India (9), 
the point arising under the same Act, and 
the case being decided like the previous 
one, on both grounds, though onthis occa- 
sion greater prowinence was given to the 
Bpeeia) Act, 

Besides these authorities there‘ are, in 
the arguments in the cases cited, references 
‘made from time to time to unreported 
Gasea, and their Lordships have also in- 
vestigated some authorities laid before 
thérm which, however, have no real bears, 
ing. The result, as has been already stated, 
is that the preponderance of practice is in 


_Yavour of the appellant, 


Their Lordships have now ‘to return to 
the grammatical construction of the. Act, 
and they find plain words directing that 
the time requisite for obtaining the two 


, documents is to be excluded from coto» 


putation. Sectipn 12 makes no reference 
to the Oode of Civil Procedureor to any 
other Act. It does not say why the time 
eis to be'excluded, but simply enacts it 
as & positive direction. 

If, indeed, it could be shown that in 
Some. particuler class of cases there could 
-be go object fn obtaining the two doeu- 
mente, an argument might be offered that 
mo time could be requisite’ for obtaining 
something nof requisite, But this is not 
so.. The decree may be complicated, and 
$t may. be open to draw it up in two 
different ways, and tlte« practitioner may 
Well want to see its form before attacking it 


(8) 20,M. 476; P Ind, Dec, ler. s.) 
e) oF ipd. Cha: 8841/34 M806; 
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by his memorandum of appeal. Asto the 
‘judgment, no doubt when the case does 
not come from up country, the pracutioner 
will have heard it delivered, but he may 
not carry all the points of a long judg- 
ment in his memory, and as Sir John Edge 
says the Legislature may not wish him to 
hurry to make a decision till he has well- 
considered it, 7 

There is force, no doubt, in the ob- 
servation made in the High Court that 
the elimination of the requirement to obtain 
copies of the documents was part of.an 
effort to combat the dilatoriness of some 
Indian practitioners; and their Lordships 
would be -unwilling to discourage any 
such effort. “All, however, that can be 
done, as the law stands, is for the High 
Courts to be strict in applying the pro- 
vision of-exclusion, 

The word “requisite” is a strong word | 
it may be regardedas meaning something 
more than the word “required,” It means 
"properly required." and it throws upon 
the Pleader or Counsel for the appellent 
the necessity of showing that no part of 
the delay beyond the prescribed period is 
due to his default, 

But for that time which is taken up by 


‘his opponent in drawing up the decree, of 


by the officials of the Court in prepate 


“ing and issuing the two documents, ‘he 


is not responsible. 
Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 


-be allowed, and the case rethitted to the 
“High -Court to be heard upon its merits. 


The appellant must have the Coste of the 
appeal to His Majesty if Council and thé 
costs of the first hearing when tbe at- 
missibility of his appeal was.discussed ih 
the High Court. pe : 
Inasmuch, however, as he .did not tüke 


. the righ point on that occasion and theteby 


brought about the application in review, 
he must pay the costsof that appliéation 
E way of deduction from those awarded to 
im. 
O KIR Appeal allowed, 
Solicitors for the Appellent—Mr, J. E, 
Lamberts | 
Solicitors fer the - Respondenta,—M 8:818. 
Cutler, Allingham & Ford, 


108 I, O. 1928 


MADRAS HIGH COURT. | 
ORIGINAL SIDE APprat No 77 oF 1926. 
' Septemher 14. 1927. - A 
Presónt;—S8ir William Watkins Phillips, 
Kr., Officiating Chief Jnatice, and ` 
Mre Justice Reillv.. - 
SUKDEVDOSS RAMPRASAD— 
- ,DEPENDANT— ÁPPELLANT 


I DeETRULA 
Musammat OHOTI BAT AND 0THARS 
_ + Darennants—Responnents, 

Hindu Law—Adoption by widow—Mayuka Law— 
Prohibition to adopt, whether must be express— Implie 
prohibition, whether inferable from absolute bequest in 
favour qf widow—Adoption to person having’ no pro- 
perty, validity of —Divesting of estate—A bsolute estate 
acquired by widow under Will of husband, whether 
divested—Will—Bequest to wife—Absolute estate— 
Construction 

An adoption by a widow is not necessarily invalid 
merely because the person to whom the’ adoption is 
made has left no estate: [p. 5, col. 2.) ; 

Under the Mayuka Law. prevailing in the Bombay 
Presidency, a prohibition by the husband, to ‘adop- 
tion by his widow need not be express. 1t may be 
implied. [p. 7, col 2. 
_ But such "an implied prohibition cannot be 
inferred from & mere absolute disposition in favour 
ofa widow, which leaves her able, if she-wishes. to 
endow an adopted son with her husband's property. 


[bii 


Per Phillips, J.—An adoption by B widow will 


divest her even of an absolute estate left to her by 
her husband by Wil. fp 6.001 2] 

Rrishnamurtht Ayyar v. Krishnamurthi Ayyar ( 1), 
Bhonbun Moyee Debia v. Ram Kishore Achar) Chow- 
dhry (9) and Rai Jatindra Nath Chaudhuri v. Amrita 
Lal Bagchi (3), considered. ) 

Per Reilly, J., (contras.—The divestment which 
follows an adoption made hy a widow affects only 


rights which have devolved on her bv inheritance or. | 


turvivorshipn and does not affect rights obtained by 
a y devise under a Will from her husband. [p. 8, 
col, 1. 

Where a Will by a Hindu in favour of his wife 
declared her to be the malik of all his property, and 
there was no word in the Will to suggest that the 
widow was to take less than an absolute estate, no 
one elsa than the widow took the benefit under the 


Will.and there was no object in the testator making 


. sucha Will at all if he intended his wif@ to take only- 
a widow's estate: ; 

. Held. that the Will conferred on the. widow an 
.Bbsolute estate. :[p. 7, col. 1.] 

Avoveal from the judgment of Mr. 
Justico Kumaraawami Sastriar, dated. 
_ the 24th March, 1926, and passed in the 
axernige of the Ordinary Original Civil, 
Jurisdiction of the High Cout in O.8. 
No. 717 of 1922. l aed, e 
.. Masara, T. M. Krishnaswami Iyer and K. 
Venka'araghavachariar, for the Appellant. 
e Mesars Short*Bewes & Co. and V. C. 
e "Gonalaratnam, for the Respondents, 
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Philips, Offa. C. J.—1 have b 
the advantage of reading the judgment 


about to be pronounced by my learned 


progher and I entirely agree in his cone 
clusions that the estate left by her husband 
to the plaintiff was an absolute estatesan 
nota mere widow's estate, and that theres 
was no prohibition by the husband against 
the adoption ofa sop, el also agree that an 


adoption is not necessarily invalid on the 


ground that the father to whom the adop: 
tion is made left no estate. In the present 
oase, thereforo, the adoption was valid; an 

if my learned brotheris tight in holding 
that the adoption did not divest the widow 
of her absolute estate, I agree with bim 
that the estate has now vested in the 
adopted son by reasoa of a deed executed 
by her, Ex. IIT, Iam, however, iaclined tà 
think that, although the widow held an 
abiolute estate from her husband? the 
adoption of the Jet defendant would have 
the effect of veating that estate in him. 
In a recent c28? from this. Court it has 
been held by their Lordships of the Judicial 
Committee in Krishnamuriht Ayyar V, 
Krishnamurthi Ayyar (1) that "When & 
disposition is made intra vivos by one who 
has full power over property under which 


a portion of that property is carried away, . 


it ia clear that no rightsof a son who 18 
subsequenly adopted can affect that por» 
of. The same i8 
true- when the disposition is by Will and 
the adoption is subsequently made by @ 
widow who has been giyen power to 
adopt. For the Will speaks asat the death 
and the property is carried 
away before the adoption takes place.” 
This proposition isto 2 certain extent: 
a modification ofthe teory of adoption, 
namely, that the adopted. gon takes the 
place of a natural son and sacceeds by 
survivorship to the estate of the father as 
it stood at the time of his death, for tbe” 
decision that devises by Will of the father 
are not to be affected by a subsequent 
adoption postpones the accrual of the 
adopted son's rights. "No distinction has 
baan drawa by their Lordships between 
a devise to a widow and g devise to a 
third party, but I think that some déstinc- 


(1) 101 Ind. Cis. 779; 50 M. 508; A. QR. 1927 P.O. 
13): 29 Bom. L- R. 989; 53, M. L J. 91; 45 AL. J. 
620.4 D W. N. 621, 3L 0, W. N.919; 26.L.. W., 186; 
(1927,M. W. N. 169/39 M. L. T, 92; 8 E: Ix, T**718; 22 * 
A. L.J. 945; 34 I, A. 248 (P, QJ. . él : e* 
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tion has dlwaya been V recognized between 


he two in considering the effect of an 
adoption. If a widow has vested in her 


a widow's estate, undoubtedly she is 


divested of that estate by the mereeact 
of adoptipn, and there is an observation 
eso far back as 1865 in Bhcobun Moyee 


"Debia v. Ramkishore Acharj Chowdhry (2), 


whifh supports-the proposition that the 
widow stands in 8 different position to 
other persons when thereis a question of 
the divesting of an estate. In that case 
it was held that where the adopted son 
had .died leaving a widow and the estate 
vested in such widow, the adopted son's 
mother had no longer any power to make 


further adoption which would defeat the- 


son's widow's estate. Their Lordships 
then observe :— 

“If Bhowanee Kishore had died un- 
marsied, his mother, Ohundrabullee Debia, 
would have been his heir, and the question 
of adoption would have stood on quite 
different grounds. By exercising the power 
of adoption, she would have divested no 
estate but her own, and this would have 
oe the case within the ordinary 
rule... 

This would seem to imply that if there 

had been no widow and the son's estate 
* had become vested in his mother, she 
could have made an adoption which could 
have divested herself of her estate. The 
point has been discussed at considerable 
length in Rai Jatindra Nath Chaudhuri 
_v. Amrita Lal Bagchi (9) and the view 
taken by the lezrned Judges was that: 


"A Hindu widow adopting & son under . 


the authority of her deceased husband 
upon the death of a aon begotten or adopt- 
ed whose estate she inherited as mother, 
divests herself.of that estate by the act 
of adoption in favour of the son last 
adopted by her and such son takes the 
. estate immediately on his adoption." 

When a widow succeeds to a widow's 
estate onthe death of her husband who 
is the ‘sole member of a family she is 
divested of that estate by adoption and. it 
seems to methat no distinction can be 
drawn between the divesting of a widow's 
estate and *the divesting of an absolute 
estate. By adopting a son the widow 


realises that that son will Be relegated to the . 


. 2) 10M, LA. 279; 2W.R. P. 0.45; 1 Suth, P, O.-J. 574; 
2 Sar... Osd, lll; 19 R. R. 978; = 
(3) 8 Ce WFN: 20, ^" ^ ^; 
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tion and thereby divest 
estate, is there any principle of law which 


*u us 
. 
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posion of & natural born son and' will 
ave ell the rights of such a son.’ If 
this notion is accepted, the son would 
take the whole of his father's estate ag 
it was at the time of hia death. The ex- 
ception grafted on tothe Hindu theory of 
adoption that bequests to other people by 
Will are not affected by the subsequent 
adoption appears to be based upon the 
theory that the father, before the adop- 
tion, was in a position to make éffective 
gifts and bequests and that such dise 
positions should not be disturbed by 
the intervention of the widow in making 
en adoption, that is to say, that 


the rights properly obtained by third 


parties are.not to be defeated by the mere 
wil and pleasure of the widow. This is 
quite different from saying that & widow 
shall divest herself of her own free Will. 
She can make an adoption or she can 
refuse to make an adoption and this is 
entirely question of her own will and 
pleasure. If she wishes to make an adop- 
herself of her 


could prevent her from doing so? I think 


not. Nor does there appear to be any 


principleaccording to which any distine- 
tion can be drawn between a widow's estate 
and an absolute estate held by a widow, 
It is not so much the nature of the estate, 


‘that is to be divested as the person by 


whom itis held. Whenthat person divests 
herself of her own free will, I think, 
that there cam be no objection to that. 
being done. Theoretically an adoption has 
the effect of depriving gll subsequent 
owners of the decéased’s estate of tbat 
estate; and because in equity an exception 
is made in certain cases; I can see no 
reason why this exception should be extend- 
ed to the caseof a widow at whose will 
and pleasufe the adoption is made, for in 
her case there -can be -no question of 
auy equity arising. If this view is 
correct, as [ think it is, the adoption of 
the lst defendant would have the effect of 
divesting the widow even of the absolute 
estate left, by her husband. On this 
ground algo the plaintiff's suit must fail . 
and be dismiss»d with costs throughout. 


Reilly, J.—Defendant No. 2 instituted ° 
©. 8. No. 635 of 1922 in this Court agginst 
defendant No. 1 and obtained an order: 
attaching before judgment two houses as 
the property ofthe defendant No, 1, The: 


yeapect of adoption. the Civil Court is 
concerned only with ite effect upon proper- 
ty and not at all with. the religious results 
of making it or failing £o. make it. An 
adoption made by a widow to a husband 
who bad left no prbperty which thé adopted 
Bon could claim by inheritance or survivor- 
ship, if -valid, might years afterwards or 
generations afterwards affect a reversionary 
claim to property of great value. In such 
a cass it would be the duty of the Court 
investigating the revereionary claim to 
decide whether the adoption was valid; and 
fo say that it was not valid merely because 
it affected no property of the husband 
would bea most serious decision not to be 
made without some compelling authority or 
reason. Andare we to declare it to be the 
law that a Hindu widow, however convinc- 
ed she may be that an adoptionis necessary 
for her husband's salvation, cannot make & 
legally valid adoption merely because he 
had left no property or no undisposed of 
property, even though she herself as in 
this case, may have ample means with 
which to endow an adopted son? That 
would indeed be a hard saying, The only 
real basis which Mr. Gopalaratnam has 
shown for his proposition is the alleged 
implication of expressions used in certain 
Privy Council decieions, In Padmakumari 
Debi v. Court of Wards (9), their Lordships 
of the Privy Council expounding their 
previous decision in Bhoobun Moyee Debia 
v, Ram Kishore-Acharji Chowdhury (2) 
relating to the same family, say that it was 
to the effect that, when the father's- estate 
had on the death of his surviving son 
vested in tbat son's widow, the power of the 
father's widow to adopt was not only insuffi- 
cient to substitute a new heir for the son’s 
widow but as a power to make any adoption 
at all "was at an end and incapable of 
execution." They go on to @ay that 
"the adoption intended by the deed of 
permission (executed by the father) was for 
the succession to the zemindari and other 
property, as well as the performance of 
religious services, and the vesting of the 
estate in the widow (that is the son’s widow), 
if notin Bhavani (the son) himself, as the 
son and heir of his father, was & proper 
limit to the exercise of the power.” 

That was cited with approval and follow- 


audi RAMPRASAD V, OHOTT BAT, 
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ed by their Lordships in Thayyam mat 
v. Venkatarama (10).» t 
decisions lay “down tbat, when. the 
father's estate has devolved op „the 


surviving son's widow, the power of the 


father's widow to adopt is at an end, 


But are we justified in saying that tha 
decisions lay down that it is at an end 


because the estate has devolved on the BUS : 


widow who cannot be divegied by any adop- 
tion made by ithe father's widow or bes 
cause an adoption by the father's widow can 
no longer invest the adopted son with the 
father’s estate? It is-not possible that their 
Lordships were fixing the stage at which 
the power of the father's widow to adopt 
came to an end rather than giving the 
reasons which made it come to an ena? Is 
it a case of post hoc or propter: hoc? 
Apart from any question of property is it 
not clear that the appropriate person to 
continue the family line by adoption ‘at 
that stage was the son's widow, whose 
adopted child would fulfil all family and 
religious obligations to the son as wellas 
to the father? In each of the three cases 
the succession to the property was the 
question to be decided; and, if the stage 
at which the power of the father's widow 
toadopt tame to anend was described in 
terms of the devolution of the estate, is it 
necessarily to be inferred that the power to 
adopt is dependent on the vesting of the 
estate? Inthose cases the power to. adopt 
andthe vesting of the estate were coinci- 
dent. They are not always so. In Ram 
Krishna v. Shamrao (lija Fall Bench cf 
the Bombay High Court declared the 
principle governing the limit of a widow's 
power toadopt as laid down in Bhoobun 
Moyee's case (2) to be "where a Hindu 
dies, leaving a widow “and a son, and 


ndoubtedly those . 


that son dies leaving $ natural born . 


or adopted son or leaving no son but 
his own widow to continue the line-by 
means of adoption, the power of the 
former widow is extinguished and can never 
afterwards be revived,” ' A a 


Ifthatis the real principle,, then the: 
power of the father's widow comes to an 


end, not because theestate is vested in the * 


grandson or the son's widow bit because 

the right to continue ihe line has passed to 

the grandson or son's widow. Towards the 
e 


[ 1 . 
ar GO IQM 205; 14 T A, 6T: 11 Ind, Jur. T1; 5S. P, 
- (9) 8C. 302; SI. A. 229; 4 Sar. P. O.J, 285; 6 Xnd. O.J. 10; 3 Ind. Dec. (N. 8.) 895 (PON e e 
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down by the Privy Councilis stated to be 
"that a widow's power of tbe adoption 
confes to an end can nevet be revived after 
the inheritance has vested in some Beir of 

er son, other than the widow herself,” 

That is not in any way inconsistent with 
the earlier and fuller statement of the 
'ptincipleif the later statement is under- 
stood to describ@ the stage at which the 
limit is reached by one aspect ofthe matter 
—1the vesting of the estate—the aspect with 
which in all the three cases mentioned 
their Lordshipe of the Privy Council were 
concerned. In Madana Mohana Ananga 
Bheema Duev. Parashothama Ananga Bheema 
Doe (12) their Lordships in 1418 themselves 
declared that the Full Bench of the Bombay 
High Court were right in their statement 
of the principle in Ram Krishna v. Sham- 
vao (Li) and applying that principle they 
said “the authority to adopt conferred on 
Adikonda’s (the father's), widow (came) to 
an end when Bro Kishore, the son she 
originally adopted, died after attaining full 
legal capacity to continue the line, either by 
the birth of a natural born son or by the 
adoption to him of a son by his own 
widow." ; 
In the face of that recent and authorita- 
tive statement of the law how can it be 
maintained that the language used in 
Bhoobun Moyee Debia v. Ram Kishore 
Acharji Chaudhury (Z) Padmakumari Debi 
v. Court of Wards (9) and Thayyammal v. 
Venkaturama (10) cases necessarily implies 
that there cam be no valid adoption when 
there is no estate with which the son 
adopted will be invested—a question which 
.never arose for consideration in those 
cases? It is quie clear that in some cases 
a widow can make a valid adoption with- 
out affecting her own interest in any pro- 
perty. Thatis so when the widow of a 
member of a joint family makes an adop- 
tion before the family is divided or the 
last surviving member alienates the family 
property or dies. As stated by their 
Lordships of the Privy Council in Pratap- 
sing Shivsing v.. Agorsingji Raisingji (13): 

e e. 
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(12)e46 Ind. Cas. 481: 41 M. 855; 35M. L. J. 138:5 P 
L.W 179; 8 L. W. 167; 16 A. Ly J. 725; (1913) M. W.N. 
621; 24 M, L. T. 231; 28 O L. J."403; 20 Bom. L. R. 
1041, 23 Ò. WEN. 177; 45 1. A. 186 (P. O). 

(13) 50 Ind. Cas. 457; #3 B. 778; 36 M. L.J. 511; 17 
AL. 3,532: 21 Bom. L. R. 496; 1. U.P. L. Rt (P. C) 
39; (4019) 4, W. N. 313; 10 L. W, 339; 21 €. W.N. 57 


31 M. Le, 41; 40 i, A. 97 (P Q [L . 
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~in that Gass thare 
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"the right of the widow to make an 
adoption 15 not dependent on her inherit- 
ing, as a Hindu female owner, her husband's 
estate. She can exercise the power, so 
long asit isnot exhausted or extinguished, 
ar though the property was not vested in 

at. 

That her adoption to bee valid must 
nevertheless affect some property, vested 
in thewidow or in some one, else, is & 
proposition for which no direct authority 
has been produced and which in my 
opinion does not necessarily follow by 
implicatiou from any decisions which have 
been quoted before us. On the othey hand, 
it may be noticed that in ‘Sri Virada 
Pratapa | Raghunada Deo vw. Sri Brozo 
Kishoro Patta Deo (14) their Lordships of 
the Privy Council quoted’ with apparent 
approval an opinion of Holloway, J., to 
the effect that “the validity ofan adop- 
tion is to be determined by spiritual 
rather than temporal considerations; that 
the substitution ofa son of the deceased 
for spiritual reasons is the essence of the 
thing, and the consequent devolution of 
property à mere accessory to it" In my . 
opinion Mr. Gopalaratnam’s contention is 
not made out, and defendant No. l's 
adoption by the plaintiff was not invalid 
because of itselfit invested him with no 
property. 

It. muy perhaps be argued—though I 
did not understand Mr, Gcpalaratnam to 
put in that way--that in the Bombay 
Presidency ithasbsen recognized  thaf a. 
testator by disposing of his whole pro- 
perty Ly Will may implàedly prohibit his 
widow from making an adoption and that, 
if the disposition of the property alone 
has that effect, there is a necessary im- 
plication that the existence of some pro- 
perty on, which the adoption can take 
effect is essential for a valid adoption. 
The strongest case on the point is Mal- 
ganda Paragowda Patil v. Babaji Dattu 
Bhakare (7). Inthe judgment it is said 
"Asit stands, the Will makes a complete 
disposition of all the property in iavdur 


of the daughters. There is no property 
left upon which an adoption can take 
e effect.’ Aud the learned Judges found 


thatthe adoption was invalid. But ever 
was -eomething more 
than the bare disposition of the property 
e 

(14) LM. 69; 3 L A. 1504; 25 W. R. 291; 3 Sar. P. C. 


J.583; 11 Mad. Jur. 188; 3 Suth. P, ©. J. 203; 1 Ind, 
Deos (N, 8.) 49 (P " QJ. . e * 
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from which the prohibition -might he 
deduced. Asthe learned Judges say there 
was a sentence ia the Will “to the effect, 
that the testator has not taken . anybody 
in adoption which shows that it was pre- 
Bent to his mind, that any adoption 
made would pro tanto have the effect of 
running counter to the provisions of his 
Will. Not only was there a complete be- 
quest of the whole estate to the daughters, 
bat the widow was in terms prohibited 
from disposing of the property ‘to any one 
except the daughters. Itis plain, therefore, 
that the adoption now in question cannot 
be upheld without giving the goby to the 
testator’a expressed wishes,” It was 
assumed in -that case without discussion 
that the Will and the adoption were neces- 
B&rily in conflict—probably because the 
learned Judges were of opinion that an 


adoption would override the disposition — 


by the Will ja favour of the daughters, a 
view which cannot be taken after Krisna- 
murthi Aiyar's case (1). -But there was more 
in the Will sthan the mere disposition of 
the testator’s property to discountenance 
an adoption; and Ido not think that the 
case can be treated as an implied authority 
for the proposition that an adoption can 
never be valid when of itself it affects no 
right to property. Nor can that proposi- 
tion be safely supported by & few words 
quoted by Mr. Gopalaratnam from an 
involved sentence which appears on 
page 443* of the report of the Collector of 


Madura v. Moottoo Ramalinga Sathupathy - 


(15) If an implied prohibition isto be 
established itmust be gathered from the 
whole of what the* husband said and did 
on the occasion or occasions in question, 
of which the disposition of his property 
in his Will may be an important . part 
to be taken into consideration; and no doubt 
the disposition ofhis whole propgrty in 
favour of persons other than his widow 
would be strong evidence that he did not 
intend an adoption to be. made and little 
‘additional evidence might be needed to 
make out a prohibition. 


“My view of the case is that the 
plaintiff validly adopted defenda&t No. 1 
although by the adoption itself she was 
divested of no property and defendant No.1 
was invested with none. But by the original 
Q5). 12,M. I. A. 397;*10 W. R. P. C. 17; 1 B. L. R. 
3 O. 1; 3 Mad. Jur. 298: 2 Suth. P. C. J. 135; 2 Sar. 
. C. J. 361; 20 E. R. 389; 1 Ind. Dec. (N.8)1. . 
"Peso of 18 Mi 1, A. qe fae Te 
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ofEz, 3 the plaintiff transferred to de. 
fendant No. | the whale property in her 
husband which she took under the Will 
Ex. A. Asthe adoption was valid, no 
objection can [ 
gift to defendant No l was invalid asin 
Famindra Deb Raikat v Rajeswar Das (16). 
on the ground that he had not the character 
or capacity ofan adopted son in which th 

gift was made to him. If is suggested’ 
forthe plaintiff that, though it appears 
that the original of Ex. 3 was executed on 
a Stamp paper of the value of Rs, 285 
that may not bethe correct amount for 
deed of gift under the Stamp Law of 
Bikanir, where it was executed. But as 
the document has been admitted at the 
trial we cannot reject it on any such 
ground, even if made out, at this stage. 

In my opinion the houses attached by 
2 were the propertyeof 
No. 1 and, therefore, this 
appeal should be allowedand the plaint- 
iff's suit should be dismissed with costs 
throughout, 

as ‘iG 4638: 121. A 79 eae Ceres 

. 463; i : r. P. Q. J, 610; 4 
Jur. 277; 5 Ind. Dee, (N.'8.) 1068 (B. M ir 
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RANGOON HIGH COURT. 
Fixst CiviL Apezats Nos. 149 AND 155 
oF 1926. 
August 19, 1927, 
Present; — Sir Guy Rutledge, Kr., 
Ohief Justice, and Mr. Justice Brown. 
. REDDIAR AND ANOTBERS-APPELLANTS . 
] versus 
. SEORETARY or STATE ror INDIA IN 

. COUNOIL AND ANOTHEE— RESPONDENTS. 

Land Acquisition Act (I of 1894), s. 28 (1)—~ 
Award of compensation—Principles—Market value 
—Sentimenial attachment to property, whether ean be 
i di into account—Proof of offert, evidentiary value 
of. i 
The primary consideration . in determining the 
amount of compensation to be awarded in Land 
Acquisition proceedings is, as laid down in s. 23 (1) 
gt the Land Acquisition Act, the manket value of 
he land at the, date of the publication of the n$tifi- 
cation, - ' 

The decision of tle Privy Council in Narasi 
Dass v. Secretary of State (1) has not modffied DU. 
in mu di i tana * < 
“The market value of dand. may” be rough] 
acribed as the price that an owner Willing “ere, 

. e J 


be maintained that fhe- 


2 s 


e 9 ,. 

12 | 
bbligad to sell might pessoal 
0 


from a'willing purchAser with w 
ing for the sale and purchase of the land. 
Ths valus of land to an owner can only be tested 


by what, he would get for it ifhe was willing to sell 


and not compelled to sell, and there is no intention,. 
either under. the English or the Indian Ach to. com-- 


pensate him forany attachment by reason of senti- 
‘nent of family association. 

In determining the market value, proof of bona fide 
offers have to be considered by a Court, but the 


' ®robative value of offersis very low. 


e 
Mr. Young, for the Appellante. 


Mr. Gaunt (Assistant Government Advo- 


- eate), for the Respondents. 


JUDGMEN'T.—These are two appeals. 
from the awards of the District Judge of 
Insein in respect of lands acquired under 
notification, dated the 10th January, 1923. 
' The lands are situated outside the city 
boundaries between the new. Kyaikasan 


Race Course and Kanbe Village. They: 


gre undeveloped garden lands and the 


most. advantageous way in which they: 


gould be developed is admittedly as building 
sites when the growth of the city beyond 
its present boundaries, might create a 
demand for those properties, ` 


Mr. Young, the learned Advocate for the - 


appellants, has argued that Lord Buck- 
master's judgment in Narsingh Dass v, Secre- 
tiary of State for India: (1) bas made a 
revolutionary change in the law of land 
acquisition. The passage relied on is:— 
"Now, the principle upon which valua- 
tion of property compulsorily acquired 
should be measured has been repeatedly 
laid down hefore by this Board and by the 
House:of Lords. To use the words to be 
found.in Fraser v. City of Fraserville (2), 
‘it is the value to the seller of the property 


* in its actual condition at the time of 


ex-propriation With .all its existing advan- 
tages and with all its possibilities, excluding 
,any advantage due to the carrying out of 
the scheme for the purpose for which the 
property is compulsorily acquired’."’ 

This is the broad principle of the English 
Lawe of Compensation as laid down first in 
the Lands Clauses Consolidation Act of 1845, 
The words of the Indian Land Acquisi- 


. tion Act, 1894, s. 23 (1), run as follows:— 


“Tn detegmirting the amount of compensa- 


= . 

(1) 86 Ind. Cas. 556; 52 I 4.133 at p.135; 23A, L. 
J.113; 2 O. W. N.137; 48 M. B.J. 386; A. I. R. 1995 
P. 0. 91; L*R.6 A. (P. 0.) 64; 27 Bom. L.R. 783; 8 
Lah. 69; 29 O. W: N. 822 (P. O). | 
- (2€1917) A. O*187 at p.194; 86 L. J. P. U. 91; 116 
L.P, 258; 33 T. L R. 179. pns 
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tion to he awarded for land acquired under 
this Act, the Court shall take into eonsidera-: . 


" tion- 


first; the market value ofthe land at the 
date of ihe publication of the nı tification 
unders.4subg (1); *& * * w * m," 

The rest of the section 18 unnecessary 
forour present purpose of comparison. 

It is perfectly clear that Lord Buckmaster 
had no intention, nor had he any power, to 
repeal or modify the words of the Indian 
Act which governed the case before him. 
But his ruling is meant to set at restthe 
question, which has often been the subject 
of discussion, whether, in fact, there is any 
difference between the English principle 
and the Indian, and his answer to that. 
question is that there is none. 

An eminent authority, Sir Lawrence 
Jenkins, when Chief Justice of Bengal 
in Kailas Chandra Mitra v. 
Secretary of: State for India (3): 

- “The market value of land may be 
roughly described as the price that an 
owner willing, and not obliged to sell, might 
reasonably expect to obtain from a willing 
purchaser with whom he was bargaining 
for the sale and purchase of the land.” 

The value of land to an owner can only 
be tested by what he would get for it if he 
was willing to sell; and not compelled to 
sel); and there ip nointenticn, either under 
the English or the Indian Act, to com- 
pensate him for any attachment by reason 
of sentiment or family aesociation. 

We are consequently of opinion that this 
ruling does not in anyway affect the 


. primary consideration in determining the 


amount of compensafion, namely, the 
market value of the land at the date of the 
publication of the notification. 


We may observe that the learned District 
Judge has carefully and exhaustively dealt 
with tle evidence in this case and stated 
the conclusions at which he arrived with 
great clearness, and with most of his 
findings we are in agreement. He has 
admitted and discussed sales which took 
place after the notification, as he «has 
explained, because there was some evidence: 
led to stiggest that an agreement for sale 
in respect of the same land had been arrived 
ab before the date of the notification, and 
he has also dealt with the evidence ofa 
certain number of offers. No doubj, progf 
of bona fide offers have to be considered by 


(3) 18 Ind. Cas. 638; 17 O, L. J. 34 at p. 35. s 
. e e 
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a Court, but the probative. value of offers 
has, for ‘good reasons in this country, been 
held to be very low indeed, forthe offers 
alleged in Land Acquisition proceedings 
area scarcely ever bona fide. "Yhey can be 
easily arranged „without any loss or 
inconvenience to either party, and indivi- 
duals, respectable in their various relations 
of life, Haves no compuuction in lending 
themselves to & fictitious: transaction which 
may assist a friend in extracting more 
than his due from Government or a public 
body at no cost to themselves. 

[The rest of the judgment is not material for’ the 
purposes of this report —HEd.. , 

A. N.a, . Appeal No. 149 dismissed. 

° Appeal No. 155 allowed in part. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OBIGINAL Orvin Suir No, 451 or 1925. 

-October 27, 1927. 
Present:—Mr. DeSouza, A. J. C. : 
Tag BOMBAY TELEPHONE Oo., Lrp— 
PruainrTitra . 


C = VETEUS 
‘Tin KARACHI MUNICIPALITY — 
DEFENDANTS. 


Lácense—Covenant against assignment of licenie= . 


Provision -that consent shall not be ‘unreasonably’ 
wWithheld—Right of licensor to withhold consent for 
frounds other than those connected with premises or 
tharacter of aastgnee—Company—Voluntary liquida- 
tiof for re-construction, whether constitutes cessation 
of business. T Pte 

In the ease of a covenant by a licensee not to 

Assign or sukelet with@ut the consent of the licensor, 
subject to the condition that such consent shall not be 
ünreásonably withheld, the licensor is not entitled to 
refuse consent for wholly extraneous reasons. The sub- 
scot matter of the grounds for refusal should be some- 
hing connected with the premises concerned or the 
character of thé proposed assignee. [p. 16, col. 1.] 

Bates v. Donaldson (1), In re Winfrey afd Chatter. 

-fon's Agreement (2) and Houlder Brothera & Co. v, 
Gibbs (3), relied on. 

.. Insuch a case if the licensor. unreasonably with- 
holds his consent, the licensee isat liberty to assign 
Without such consent and is entitled to obtain a 
ae by the Court of his right to doso [p. 17, 


Young v Ashley Gardens Properties, Lti. (7) and 
Evans v. Levy (8), referred to. ; 

A Sompany cannot be held to cease to carry on 
business, where it goes into voluntary liquidation 
merely with a view to re-construct itself, the property 
of the old Company, being transferred to the new 
,Bompady. [p.18, col. 2] — 

Manses, T G. Hiphinston and Tolasing 
Khuehalsing, for the Plaintiffs, 
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. their declaring their intention go 
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Mr. Dipchand Chandumal,for the Defend- 
ants. eR 

JUDGMENT .—The plaintifs in this 
suit, the. Bombay Telephone Co, Ltd., 
have instituted the present action against 
the Municipality of Karachi for a declara- 
tion and injunction under the following 
circumstances, 

By an agreement (Ex.1) dated the 12th 


April, 107, subsequently modified and ` 


extended by two further @greements (Exs, 
2 and 3) dated respectively 31st August 
1911, and 9th January, 1917, the Bombay 
Telephone (Old) Co. the predecessors of the 
plaintiff Oom pany obtained‘permission from 
the defendant-Municipality for themselves 
their successors and assigns for & period 


“ending with 21st August, 1940, to set up 


conduct, maintain and use  teléphone 
wires in certain public streets and other 
places in the city of Karachi, subject to 
certain conditions and restrictions: therein 
xem à 

e conditions and restrictions wh} 
are material for the purposes of thig tes 
tion are embodied in cls, 18 and 14 of 
the agreement. By ol 13 it is provided 
that the Bombay "Telephone Co, sbould 
Dot assign, transfer, or sublet their right 
interest and property in the concession 


thereby granted or their power f Á 
ing the same without : LEM 


the prev > 
k in kih a n the E E 
pality provided, however, that the 

of the Municipality to EL 
transfer or sub-letting should not be 
unreasonably withheld. And by c] 144¢ 
was provided that in the-event of tho 
Bombay Telephone Oo., ceasing to carty 
on business before the end of the term of 


the said concession the Municipality should , 


have the right of purehaping th 
telephone lines with the plant, ie rer 
every thing connected therewith upoh 


within six months after the said Co 

should have ceased to carry the said eed 
ness, the amount to bepaid in the “event 
of such purchase being the actual bong 
fide valieof the telephone lines and of the 
plant, work and materials connected thera. 


with and all the lands and buildings endali ° 


eo:her property of the said Gompnaf f£, 

In pursuance of this agreement the 
plaintifisold Company obtained a license 
(Ex. 4) from the Government ° of India 
on the,2lat March, 1912, toret up conduct 
and maintain telephone wires and Cri Te oh 


4 r 


süch assignment, 


to do* 


* 6 


.* 
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their business in the city of Karachi. 
The license provided inter alia, that the. 


. Oompany should obtain permission to 


carry on their business “from the local 


body concerned at their own expense (cl. 6), 


‘that no exclusive right was thereby obtain- 


ed by- the Company to carry on the said 


pusiness in the said local limits (cl. 11) 


and thatthe maximum subscription to be 


_ charged by the Company for exchange 


Sonnections within aradius of 4 miles of 
the exchange shallbe Rs, 250 per annum 
(cl. 11 of Sch. A). 

On 30th March, 1922, the Company enter- 
ed into a fresh agreement with the Govern- 
ment of India (Hx. 5). By that agree- 
ment the Company on their part undertook, 
inter alia, to instal plant of the automatic 
or central battery type in the exchanges 
in the areas covered by the said license, 


‘and the Government of India on their 


part agreed not to exercise their right of 
purchase in the years 1923 or 1928 or 1933 
as reserved in the license (Ex. 4) but to 
postpone their right to exercise their 
option till 3lst August, 1943, or later. In 
the same agreement it was further provided 
inasmuch ag large increase of capital 
would berequired for the purpose of the 


-4nstallation of plant of the automatic or 


Gentral battery type that in the event of 


' the old Company forming and registering 


. transfer of the said license and 


a new limited Company to acquire the 
property, assets and undertaking of the 
old Company and to carry on and develop 
the said undertaking the Government 
would and thereby did consent to the 
of the 
rights and pfivileges thereunder of the old 
Company tosuch new Company., Bycl. 3 
of the said agreement it is provided that 
the maximum annual subscription to be 
charged by tke Company for exchange 
connections shall be Rs. 350 and the com- 
pany agreed not to charge at rate in 
excess of Rs, 300 until such time as the 
system had been converted to central 


battery or automatic working to the 


extest of not less than 95 percent. of the 
subscribers lines, And by cl. 4a scheme 
of reconstruction was agreed upon whereby 
it was provided that the nominal capital 
ofthe new Companf was to be 30 lacs of 
rupees to be made up of 60 thousand’ 
Shares of the face value of Rs, 50 each and 
for this purpose the. sale price of the 
business to the new Company as a going 
congern including reseeve and other assets 
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shall be 2! fully paid up Rs. 50 share in 
the new Company for one fully paid up 
share of the same denomination in the ex- 
isting Company. The payment of dividend 
on the paid up capital of the new Company 


. was not to exceed 123 per cent. and in any 


year in which the net préfits of the Company 
available for dividend shall exceed a divid- 
endof 124 per cent. on the paid up capital 
the fexcess shall be applied, ird to the 
credit of the telephone subscribers, ird to 


‘be paid to Government and ird to, be 


distributed by way of a further dividend 
amongst the share-holders. It may here 
be noted that original capital of the Com- 
pany was rupees 10 lacs made up of 20 
thousand shares of the face value of Rs. 50 
each and that on the 9th May, 1922, 20 
thousand more shares were issued at a pre- 
mium of Rs. 50 each thus making up a total 
paid up capital of 30 lacs divided amongst 
40 thousand shares. The old Company 
resolved to go into voluntary liquidation 
on 13th November, 1922, (vide minutes Ex. 21). 
On the28th November, 1922, the Company 
addressed a letter to the Karachi Municipali- 
ty explaining the whole position and requests 
ing them to accord their consent in writ- 
ing to the assignment to the new Company 
of the right, interest and the property in 
andthe power of working the concession 
granted by the defendants, Correspondence 


-ensued between the parties and their legal 


advisers in the course of which the defend: 


‘ant Municipality eventually withheld their 


consent to the said assignment. Being 


„advised that the withholding of their con- 


sent by the Municipality was unreasonable 
the plaintiffs’ old Company by , deed of 
assignment (Mx. 39) dated the Zuth August 


1923, assigned and transferred the benefit 


-of their concession without the consent of 


the defendant-Municipality to the plaintif- 
Company and the plaintifi-Company in due 
course tok over and carried on the whole ` 


‘of the business and undertaking of the old 
Oompany, ME 


Thereafter the plaintiff Company having 
resolved to raise a sum of Rs. 75 lacs 


.by the issue of debenture stock to nfeef 


the expenses ofinstalling the new plaint, 


‘requested the defendant-Municipality by 
.& letter dated the 20th August, 1923, to 


accord their consent in writing to thé 


assigment of their concession by way ó 
‘security to the trusteeS$ of the proposed 


trust-deed to be executed in, respect of the 
debenture stock, In the course of thg 
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correspondence that ensued. between the 
parties the Municipality finally declined to 
recognise the plaintiff'Company as assignees 
of the said concession and withheld their 


consent to the proposed assignment. 
On the Ist June, 1925, the Karachi 


Municipality addressed a letter to the 


plaintiff Company calling upon them to 


remove forth with all telephone poler, fittings: 


and wires "fixed over Municipal lands 
threatening that if the same were not remov- 
ed within -a month from the receipt of this 
letter they would themselves carry out 


the work ofremoving thereof. The plaint- 


iff have accordingly instituted the present 


suit praying for the following reliefs:—: 


(a) An injunction restraining the defend- 
ant Municipality from removing, damag- 
ing or otherwise interfering with the 
telephone poles, wires, fittings and other 
paraphernalia used in connection with or 
incidental to the carrying out of the 


plaintiffs’ telephone exchange business at. 


Karachi and from obstructing or in any 
way interfering with the plaintifis in the 
conduct of their said business. i 

(b) A declaration that the benefit of the 
Gontract between the defendants and the 
plaintiffs’ old Company has been validly 
assigned and transferred to the plaintiffs 
and that the plaintifs are entitled to the 
ful! right, interest and property in the 
&oncession granted by this contract. 

(c) A declaration that an assignment by 
the plaintiffs of the benefits of the said 
contract by way of security to the trustees 
ofthe trust dééd referred to in para. 12 of 
plaint executed in respect of the debenture 
stock without the previous consent of the 
defendant-Munic®pality is a valid assign- 
ment; and (d) For costs of the suit. 

The main issue in the-caseis whether 
the consent of, the defendant:Municipality 
to the assignment by the plaintiffs, old 
Company of the right, interest ang property 
in and power of working the concession 
granted by the Municipality under the 
Bgreement Ex. 1 as modified by agreements 
Exs.2 and 3 to the plaintiff Company was 
upreasonably withheld.  - 

The decision of thisissue hinges upon 
the true construction of cls. 13 ang 14 of the 
agreement (Ex, 1). Olause 13 provided that 
the plaintiffs’ old Company should not assign, 
transfer or sublet their right, interest and 
property in the eencession or the power of 
. working the same without the special 
fionsent in writing of the defendant Munici- 
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15 
pality provided, however, that the consent 

of the Municipality to such assignment, 
transfer or subletting should not be.. 
unreasonably withheld. And cl. 14 pro- 
vided that in the event of the said Company 
ceasing to carry on business before the end 
of the term of the concession the defendant- 
Municipality should have the might of 
purchasing the telephone lines with plaint, 


stores etc. upon their declaring their inten- 


tion so to do within six months after the 
said Company should have ceased to carry 
on the business. 

Mr. Dipchand on behalf of the Munici- 
pality contends that reading these two 
clauses together the right of purchasing 
the telephone lines with the plant 
etc. accrued to the Municipality the 
moment the old Company went into volun- 
tary liquidation on 13th November, 1922, and 
thereby necessarily ceased to carry on its 
business except so far as may be required 
for its beneficial winding up (vide s. 917 
of the Indian Companies Act VII of 1913), 
and it was, therefore, competent. to the 
Municipality on such cessation to assert 
their right of purchase which had accrued 
to it under cl. 14 as a reasonable cause for 
withholding its consent to an assignment 
to the new Company under cl. 13, the 
Municipality having made up its mind to 
work the concern on their own account. 

lam unable to acceptthis interpretation, 
As I understand cls. 13 and 14, the former 


clause governs cases where the intention of 


the Company is to transfer assign or sub let 
their business as & going concern. And the 
latter clause comes into operation only when 
the company altogether c&ases to do 
business without making any arrangements 
forearrying on. In the present case, al- 
though the company went into voluntary. 
liquidation on the 13th Nowember 1922, the 
Directors of the old Company were ems 
powered tocarry on the business till the 
was formed and registered? 
If the construction for which Mr. Dipchand 
contends were to be accepted it would 
follow that at every declargtion of intention 
to assign or” transfer, the Municipality 


. would step in and claim to exercise itg 


right of purchase and cl. 13 would ba 
rendered nugatory. The law is well-settled © 
that the withholding of the*consent ‘be 
used to obtain some collateral advantage 
for the lessor or fo impose on the intending 
aesignor any greater burden than has been 


imposed by the lease, Accerdingly jt hag , 


. 
t 


’ ` 


de 
been held unreasonable to ‘withhold the 
license the lessor wishes to obtain the pre- 


-mises for himself Bates v. Donaldson (1) and 
In re Winfrey and Chatterton’s Agreement 


(2) og wishes to obtain a compulsory sur- 
render of the license. (Redman’s Law of 
Landlord and Tenant, Eighth Edition, 


|" 399). >. 


Me 


It-has then to be determined whether the 
defendant Municipality unreasonably with- 
held its consent tp the :assignment within 
the meaning of cl. 13 ofthe agreement. A 
Covenant not toassign or underlet without 
consent subject to the condition that such 
consent shall not be unreasonably or 'arbi- 
trarily’ or 'vexatiously' withheld is general- 
ly found in leases and the authorities cited 
in the course of arguments at the Bar re- 
ferred exclusively to leases, the suggestion 
being that by analogy the principles there 
laid down should apply to a license also. I 
think ‘that it may fairly ‘be deduced from 
th® authorities that in the case of a cove- 
nant of this description’ the lessor is not 
entitled to refuse consent for wholly ex- 


 tr&neous reasons and: that the subject- 


matter of the grounds for refusal should be 
something connected with premises actual- 
ly leased.orthe character of the proposed 
apnignee, Thelaw is diseussed by the Court of 
Appeal in Houlder Brothers & Co., v, Gibbs 
(3) where the Master of the Rolls cifed with 
approval the observations of A, L, Smith, 
L.J. in Bates v. Donaldson (1). "tis 
not, in my opinion, the true réading of this 
elause that the permission can be withheld 
in order to enable ‘the lessor to regain 
possession of the , premises before 
the termination of ‘the term. It was, 
in my judgment, inserted alio intuitu 
altogether, and in order to protect 
«the lessor from having his premises used 
Df occupied in at undesirable way or by an 
undesirable tenant or assignee, and not in 
order to enable the lessor to, if pos- 
gible, coerce a tenant to surrender the 
Jease so that the lessor might obtain pos- 
session of the premises, which was the 
Teasom why in tha present case the assent 
waa withheld’, Tbe Mastef of the Rella 
gontinued that he thought that the words 
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regard to the contract made between land- . 
lord and tenant in connection with those 
particular premises. The Court should 
look'at the relations between lessor and 
lessee, and the care and management of the 
property actually leased. Refusal to assent 
cannot be justified where the reason given 
was wholly personal tothe lessor, independ- 
ent of the relationship of the lessorandlessee. 
and altogether extrinsic to the léssee of 
the property leased. Tothesame effect was 
the reasoning of Warrington, L. J., who said 
thatin his view there must be. something 
which connected the objection either with 


the personality of the assignee or with the 


user of the property by him. Sargent, L.J. 
concurred observing that he was impressed 
by the argument for the respondent that 
the objection must be connected either 
with the demised premises or with the 
character of the assignee and not be wholly 
extraneous from both matters.  . 

The reasons assigned by the defendant, 
Municipality for withholding their consent 
tothe assignment are elaborated intheir 
letters (Exe. 29,44 and 53)and are summaris« 
ed in para. (4) cl; (a), (b), (c) and (d) of their 
written statement, These reasons are (1) 
that the new Company was to invest more 
capital on the undertaking, and this would 
make it more eXpensive for the Municipa- 
lity to acquire the concern at the expiry of 
the specified period, (2) that cthe plaintiff's 
old Company refused to comply with the 
demand of the Municipality to submit & 
statement of their assets and liabilities 
which would have enabled hem to decide 
whether to purchase the whole concern òf. 
the old Company if that ceased to exist as. 
they were entitled to do uader ol. 14 of the 
agreement, (3) the value of the share of the. 


.old Company being increased from Rs. 50 


to Hs. 125 and the share-holders being 
permitted a dividend of 124 per cent. on 
the inflated share value which brought the 
percentage to 33 per cent. on the actual 
share value, this wes an undesirable forni 
of exploitation which the -Municipality 
was anxious to prevent by taking ovér 
the concern itself, and (4) that hy giviig 
an artificial value to, the original share 
of Ra. 54 the new Company would get the 


of the covenant must he looked at in regard 
: to the nremiacse actualle demised, and in 
(t 61-9098 B 241 at p 247; 65 L. J. Q. B, 578; 74 
iT. 757, 44 W. R 659; 60.4. P 586, 
a) (1991) 2 Ch 7; 90 L.J Cheda7; 123 L. T. 159; 65 
&, J. 319, 37 Te L. R 428. 
(3) 425.41 T L R 487 at p. 488; 8 L, J, Oh. 313; 
" (1329 Ch, 518; 1334, 7. 222,48 8,2, 811. -« 
E 


power to raisa tbe subscription to an exe» 
*tent which could earn a diyidend of 33 
per cant. which would be an exorbitant 
dividend and publie interests require that 
nomanetion to tha assignment should be gk 
given, and (5) without prejadice to the 
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above, this Court’ has ‘no jurisdiction, to Government of India whose duty it isto *  / 
interfere with the discretion of:the Muni- prevent the publie from being exploited, 
cipelity in withholding their consent to The argument that by the iuflation of the 
the assignment in iavour of the plaintif share value by expenditure on the new’ - 
Company. 0505. 70 M — 777 ., piant and by floatation of debenture siock 
Dealing with the last mentioned reason to the extent of Rs. 75 lacs the .con- 

first, Itakeit thatthe Municipality claims cession to the Company has greatly appre- . 
to exerciss its déscretion. within the law’ ciated in value so that it will not be within 

- and does not claim to exercise discretion . the power of the Municipality to*acquire 
above the lawon the principle sic volo, sic ' the telephone wires, p lant, stores, buildings, * 
jubeo, stat pro ratione voluntas.. - Jete., ab the end of the period withins a 


As regards reason No. 2,I have already 
Sud that theright to purchase under cl. 
l4 never accrued to the Municipality as 
at no time did the plaintifs’ old. Com: 
pany cease to do business and in any 
case the Company was under no obligation 
to submit a statement of their assets and 
liabilities as the Municipality had no 
other right except the right to purchase 
telephone wires, plant, stores; buildings, 
ete, g ms - 4 


reasonable figure i8 an ergument which ' 


can hardly be entertained seriously, Push- 


ing it to its logical conclusion it will 
be an argument ín favour of the clogg- . 


ing of an improvement in the telephone 
service in accordance with up to-date 
methods and put a premium on depre- 
: ciation of the Company's property, whereby 
the public would. have to be content with 
a less and less efficient service. 

This same reasoning applies to the age 


. Bignment of the concession by way of | 
security to the trustees of the trust d&ed _ 
in respect of the debenture stock to the exe : 

. tent of Rs. 75 lacs. 


Reasons Nos. 1, 3 and 4 relate to the 
alleged inflation of the share value of the 
original snare, a share of the value of 


Rs. 50 having been artificially inflated toa . 


value of Rs, 129. tis, however, in evidence 
that at the timen share of the face value 
of Hs. 50 was quoted at the Bombay Stock 
Exchange at Ks. 150 and the enhanced 
value doubtless represented the apprecia~ 


I hold that the consent of the Muni- 
cipality to the assignment of the-con- 
cession to the plaintiff Company as well 
as to the trustees. of the trust-deed ia 
respeot of the debenture stock was un. 


reasonably withheld, It follows as &ne- 


tion in the interval of the property of. the 
Company including the reserve and itg 
dividend paying capacity. But it is im: 
possible to see how the so-called inflation 
of the face value was the concern of the 
Munieipality-or how it would have to the 


, Gessary comsequence that when the consent; | 
was thus unreasonably withheld the plaint- ` 
ifia" old Oompany was at liberty to assign . 

„to the plaintif Company without the cone. 
sent of the defendant Municipality and the. 
plaintiff; Company was at liberty to assign | 


exploitation of the public. Under the 
origiual license, (Ex. 4).-granted by the 
Government of “India there was no limit 
fixed upon the dividend to be paid by 
the Company to the share-holders. And 
the maximum charge to the public was 
fixed at Rs. 250.  Underthe renewed license 
(Ex. 5) where the maximum charge was fix- 
ed at Rs. 300 to Ra. 350 due no doubt to 
the improved service to be brought into 


operation by the new Company it was 


distinctly provided that the dividend should 


Bot exceed 1.$ per cent, any excs proe, 
fits being di wibuted equaliy between the | 
Government, the share-noluers® aud- the - 
consumers, Iu any case, the Municipality, 


,canuot claim under the agreements tu be 
the custodiaus of the profiis of the Oom 
a pany. aud the euargey to be recovered 
e from, the consumers are fixed bp the 


+ e jh -s 
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by way of security to the frustees under: 


trust-deed in respect of the debenture 
Stock also without such consent- Treloar 
v. Bigge (4. Hyde v. Warden (5), Sear v. 


House Property and Investment Society (85: 


and the plaintiff Compaily can obtain a. 


declaration by the Oourt of their right to 


do so. Young v. Ashley Gardens Propertieg, ' 


Ltd. (7), Evans v.. Levy (8). | 
For these reasons I pass the following * 


decree :— l EM 
1. I declare -that the benefit eof the 
contract between the defendant-Municipality 
4) (1874) 8 Ex. 151; 43 L, J. Ex. 95; 22 W., dk, 693, 
[E 3 Ex. D. 72; 4% L. J. Ex. 121; 


(6) (1881) 16 Ob. D. 387; 50 L. J. Ob. 37, 43 1, 7:531; 
wW : 


JR, (2; 45 J. P, 204 


TG) 0903) 2 Ch. 112; 72 L, J. Cb, 99 j 8 Ly T. EAL 


8) (1810) 4. Oh. 492; 78 Lee, Chiait8; 102 La Te 
135, "Cu P : ` i 
t Lj. . e tán 


37 L. T. 567, © 


e 
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and the plaintiffs' old Company mentioned 
in the plaint has been assigned and trans- 

. -ferred to the plaintiffcompany and that 
the plaintiffs are entitled to.the full right 
and: interest in the property in the con- 
cessibn; = i ' 

- 2. I declare that the assignment By' the 


plaintifig of the said contract by way of. 
Je SeCurity to the trustees referred to in para. 


i2,of the plaint without the previous con- 
Beht of the defendant-Municipality is a 
valid assignment? 

. 3. I ‘grant an injunction for -the 
duration of the concession mentioned 
in, the’ plaint restraining the defendant- 
Municipality, their servants and agents 
irom removing, damaging or otherwise 
interfering.. with the telephones, poles, 
wires, fittings and other paraphernalia used 
in eonnfetion with or incidental to the 
carrying on of the plaintiffs’ telephone ex- 
Change business at Karachi and from 
obstructing orin any way interfering with 
the plaintiffs in their conduct of the said 
bubiness: and Mic 
. (4). Coets of the suit. 

ANA | l Suit decreed; 
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. . 2 MADRAS BIGH COURT. 
"::§&conp Crviu APPEAL No. 31 ov. 1925, 
MT March 28, 1927. ^ : 
Present;—Mr. Justice Srinivasa Ayyangar. 
— MEENAKSHISUNDARAM -PILLAI— | 
i ` PLAINTIFF— APPELLANT 


1 ` 


versus 


§. T. OHENCHU MUDALIAR AND ANOTHER. 


.  —DEFENDANTS— RESPONDENTS. 
, Civil Procedure Code (Act V of 1908), O. XXI, r. 68 
e—-Attachment—Rights under contracts, whether liable 
to attachment~Hvidegce Act (I of 1872), 93.91, 92— 
Third persons, whether entitled to set up oral contract, 
in variation of terms of contract required to be in, or 
reduced to, writing. f : 

An attaching creditor must before he ean sustain 

» any order of attachment show that his jüdgment- 
debtor: has some right, title or interest in the pro- 
perty itself; it will not do for him merely to show 
that he has some comtract in respect of the property 
or Sd against some other thitd person. [p. 19, 
col. 2. 

By virtue of ss: 91 and 92, Evidence Act, even a 
‘third. party, if he wants, to establish a particular 
„contract, between cértain others when such contract 
. has. been reduced to a document, or, where, under, tlie 
Jaw, such contract has to be in writing, can only 

prove such contract "by the prüdwetion ‘of euch writ- 


n e- $03 4 ^r», . 


* ad 2 t " 
À document by which property is absolutely con- 
: yoyedeby gne parie to another either with ths. Tesor- 
3 uM | ® a 


: 
3 li d 


vation of the right in the vendor'to redeem the 

property or the grant by the purchaser tothe vendor 

of such right, must be regarded as a transaction 

affecting immoveable property and a contract by. 
which such right is either reserved or transferred 

must, if it is of the value of more than Rs. 100, 

according to law, be by a registered instrument. [p. 

20, col. 2; p. 21, col. 1.) i 


1 


. When a particular transaction is required by law : 
to be in a particular form, no ûne setting up such'& 
transaction, evén ifhe is. not à party toit, can seek to . 
proveit except by showing that it was done in that 


form. [p.21, col. 2. 2-5. 
In execution of a decree, the decree-holder attached 


certain properties alleging that his judgment-debtor 
had .some interest in them on the gróund that he. 
"vas entitled, under an oral contract with a 
third person to whom he had sold them, to obtain a 
reconveyance of them on payment of a sum of 
‘money. Such third person made a claim to the 
Executing Court and on such claim the' property 
was released from attachment. The plaintiff then 
instituted a regular suit for setting aside the efect 
of the order in execution proceedings: . . < 
- Held, that the plaintiff could not-succeed. [ibid] 
^ Maung Tun v. Maung Khan (3), followed» | > 
Maung Kyin v. Ma Shwe Lal (1), distinguished. ` 


Second appeal against a decree of ibe 
Court ofthe Subordinatedudge, Chipgleruf, 
in A. S. No. 87 of 1923 (A. B. No. 89 of 1925, - 
on the file of the Distriet Court, SEIS 2 
preferred against tbe revised decree, date 
the 7th Decémber, 1922, of the Court of. the 
m Mungif, Poonamallee, in O, 8, No. 467 
oi i910. d eres 


Mr, K. Jagannatha Ayyar, for the ‘Aprel: 


lants. ` ; | 
. Mr, T. V. Venkatarama Iyer, ‘for thé 


Respondents, 


JUDGMENT.—The pet that aiices 
for determine a this second appeal 
raises a very nice and ipteresting/ ques- ` 
tion. The plaintiff is the appellant He 
having obtained a decree against the lst 
defendant, attached the suit property al- 
leging that the same was the Ist defendant's 
‘property jin ^ which he had some right, 
title or interest, The 2nd defendant theres | 
‘upon made aclaim to the Executing Court 
and on such claim the property would 
appear to have been released from attach. 
ment. The plaintiff then instituted the 
present suit as & regular suit for havirtg 
eet aside, the effect of that order in exe» 
cution proceedings. Tbe Court of first 

° instance granted'& decree to the plaint- 
iff, but the lower Appellate Court dismiese 
ed the plaintiff's suit, The plaintiff ‘has 
thereupon filed this second appeal. +. " . 

"Tbe manner in which this case would ° 
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appear to have: 'been’ presented t6 the 


lower Appsliate-Oourt was^that there was 
an Oral contract! by and between the lst 
defendant and. the 2nd deféndant to the 
effect that on the Ist defendant paying 


the Znd defendant was owing at the time 


to one Venkatachala who was the 2nd 


defendant'svendor the2nd defendant should 
make a tonveyance or effect a re- 
Bale of the property to the let defendant. 


The lower Appellate Court has dismissed | 


the suit on the ground. that assuming 
the contract to “have been proved to be 
&dmissible in evidence, it nevertheless was 


merely & personal contract, a contract.in- 
dependent altogether of the contract of. 
sale and, therefore, that under the’ terms 
of such contract the period fixed by the. 


contract having expired and: the contract 
not having been performed by the lest 
defendant in any case- he has no right, 
title or interest in the. property - which 
can be madesubject of the attachment at 
the instance of the. plaintiff decree-holder. 
It seems to me, however, unnecessary to 


coüsider that question on which the:lower 


Appellate Court disposed of the matter. 
The learned Vakil for the appellant put 
his case thus; he said: “here is a can- 


tract between the Ist defendant and the 


2nd defendant for sale of the property. 
No.doubt, as between them it is not open 
to the lst defendant to show that the 


` eóntract was what the document purport. 


ed to be, a sale; but I am a stranger to 
the contract, “Í "am not a .party.to^the 
JG0nfracts' nor -am-I.a répresentative’ of 


thé’ party to the contract and, therefore, I 


parties was not a sale but the contract 
was really one of mortgage." | 
Undoubtedly if all that there was in 


law in the enactments was s 0€ of the 


Evidence Act. he would have been in the 


tight and his contention would have had. 


to be given effect to.. Undoubtedly if we 
ave regard. only to s; 92 or s. 99 of 


the Evidence Act which is really in the. 


nature of a proviso tos, .92 the plaintiff 


who is & third person and was not a 
party -or privy.to the contract is not. 


prevented from showing what really the 
doatract between the pirties was. That 
undoubtedly was €he basis of the decision 
of their Lordships of the Judicial Oom-- 
mittee in the case, Maung Kyin v, Ma Shwe 

gk - AL. MEE XN 


» 


: ai; 44 I, A, 238 (P. Qj 


La (1. The facts - of ‘that ease seem to 


be uncommonly like the facisof the pre- 
sent case. Buf on a careful examination 
of the case it turns out that their Lord- 


-ships were considering transactionsin Barma 
to the: 2nd defendant the amount which . 


whiél» arose there long.before the Transfer 
of Property Act was extended ,to that 
Province. The contention as put forwafd 
by Mr. Venkatarama Iyer, the learned Vakil 
for the respondent, was this. The plaimt- 
iff who is the attaching creditor must 
before he can sustain any orderofattach- 
ment show that his judgment-debtor has 
some -right, title or interest in the pro- 
perty itself, it will not do for him merely 
toshow that he has some: contract en- 
forceable against the person of the 2nd 
defendant but itis necessary for him to 
go further and show some contraet, grant 


‘or other disposition cf property under or 


under the terms of which he has now 
-vested in him some right which may ¿be 
called a right in immoveable property, 
This he could show only in one of two 


‘ways, either by showing that what pur. 


ports to be a  saledeed was not an 
abaolute sale-deed but with the reservas 
-tion of'certain rights, such reservation 
being obviously of such a character that 
what purports to be a sale deed would 
no more bea sale or, in other words, that 
the véndor under the sale-deed did not 
effect an absolute sale but reserved in 


‘himself certain rightsof immoveable pros 


perty, or by showing that at the time of 


‘the sale'the purchaser under the tcntract 


of sale ‘entered into an agreement by 
which hé (the purchaser) did something 


"by which he conveyed to the seller certain 
am entitled to come into Court and show. 
that what really took place between the. 


rights in immoveable property. The matter 


might be putin the other wordsand more, 


simply, The contention qf the appellant 
would amount to claiming thata vendor 


of property may under the terms of the 


Transfer of Property Act and the ‘Regigas 


‘tration act show that what purports to be 


a sale was really a mortgage or thaton 
the sale of property a contract waa ene 
tered into by parol by the furchaser which 
had -the effect of giving him (the vendor) 
right to redesm the. property, Mr, Venkata. 


rama lyerargued thaéif it, was the latter, 
‘namely, the conveyance by the egurchaser 


' (D) 42 Ind. Cas. 042,48 C. 320; 15 A, L. J. 825; 33 
M. L: J. 648; 3 P. L, W. 185; 6 L. : 95. 0, W., 
N 251; 23 M L. T. 36; 27 Q. L4 J. 175; 20 Bom. L, R. 
278; (1918) M. W. N. 90054 Lu B, R, 314; 11 Bun la, T 
29 æ 
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to the vendor of the real right of equity 
of redemption, that was a contract which 
related admittedly to #mmoveable property 
ofover Rs 100 in value aid could be 
effected only by a registered instrument 
in writing, and as there is no such, Con» 
tract could be proved. Again ifthe matter 
hae to We looked at from the other way 
& sala or a mortgage though involving 
Gogveyance or transfer of immoveable pro- 
perty is nonetheless a contract, and when 
two parties eüter intoa contract and reduce 


. the contract to writing itis only the writ- 


ing that can belooked at for the purpose 
of finding out the terms of the contract. 
Farther a contract to become operative or 


. to vestin a person equity of redemption 


- jsa contract that under the Transfer of 


Property Actis required to bein writing 
registered and, therefore, having regard 
to the terms of s. 91 of the Evidence Act 
apart altogether from s. 92 the plaintiff is 
nof entitled to show that there was a con- 
tract of mortgage between the parties and 
that, therefore, the Ist defendant hesstill 
in him vested the equity of redemption in 
respect of the property attached, It falls 
to. be observed that whereas in s. 92 ofthe 
Evidence Act the Legislature has prevent- 
ed -oral evidence being adduced for the 


` purpose of varying the contract as between 


the parties to the contract, no such limi- 


`- tations are imposed under s. 91. of the 


Evidence Act. Having regard to the jnxta 

osition from ss. 91 and ¥2 and .the deli- 
beraie omission from s.91 of such words 
of limitation, it must be taken that even, 
a third party, if he wantsto establish a 
particular contract between certaiu others 
either when such contract has been re- 
duced toa document or where under the 
“Jaw Buch contract haa’ to be in writing, 
ean only prove buch contract by the pro- 
duction of such writing, In the case 


| above referredto Maung Kyin v. Ma Shwe 


* 
1 
tX * 
° , 


La (1) their Lordships of the Judicial 


Committee having regard only to the. 


terms, of s. 92 of the Evidence Act 
undoubtedly tame to the conclusion 
that the plaintiff who was no party to 
‘the contract, was entitled to show the 
‘veal agreement between the parties. Their 
Lordships, however, had not to deal with 


the contract which was#qught to be proved 
by tha pbaintiff was a contract which was 
"required to be im a particular form. |, 
fhefelere, condider tha} though that case 


. t 
f 


'MEENAESHiSUNDATAM ts V, OBENOHU. MUDALIAR, 


4 chee where under the law then in force 


105-1. C. 1928 
appéars to be a case very similar to- the 


present one and almost on all fours with, ` 


the case before me the principle of the 
decision in that case is not applicable 
to the present one. Let us see for a mo- 
ment what consequences may follow ifin 


spite of the requirements in law that. 


certain contracts should be carried out 
in a particular form it is still open toa 
third party to come and set'up a case 
or offer to show to the Court that the 
transaction was entirely different- In that 
very case Maung Kyin v. Ma Shwe La (1) 
their. Lordships refer to the decision of the 
Board by which it was ultimately declar- 
ed that even for the purpose of hvoiding 
fraud it would not beopen to an ostensible 
vendor to say that the real transaction 
between the parties was a mortgage. No 
doubt such a thing: has been allowed to 
be done when what takes place contem. 
poraneously is not an oral contract but 
is a. writing registered, Numerous are 
cases in. which it has been held that 
where this contemporaneous agreement, 
though writing is not registered, it is not 
open to the party to show that what is 
apparently a sale was really a mortgage, 
See Mutha Venkatachelapati v. Pyanda 
Venkotachelapati (2). lfit should be open, 
however, to a third party to come and 
show that. a party to such a contract could 
not do, the effect would be this. A may 
sell the.property absolutely to :B and sét 
up 
viously.a sale was really a-mortgage or A 
may suffer a collusive decree-to be passed 
against him and he has otly to set-up 
C to cothe.and attach the property as if A 
had still in respect of The property the 
equity of redemption in him. I refuse to 


Pd 


- 


C tocotne and prove that what wasobs '- 


believe that that was orcould have been, — 


the policy of the law in enacting various 
provisions of the Transfer of Property Act 
and the eRegistration Act. Further haya 
ing regard to the terms of s, 91 of the 
Evidence Act, what the Oourt has to do 
is to find out the real contract between 
the parties. If there is a document by 
which the property is absolutely conveyed 


by one party to another either with the - - 


reservation of the right in the vendor 
to redeem the property or the grant by 
the purchaser to the vendor of such 

right, it must be undonbtedly be regard. 


ed as a transaction affecting immaveubig, 
Un NE cs 


* 
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rigut is either. reserved. or. traasferred 
must according to law be bya registered 


lastrugient aiid there ig: no' question in. 
this case of suoli right not being over. 


Rs. 100 in value.. The. learned Vakil for 


* 


ths respondent.also reférred tó (he case 


of Maung Tun v. Maung Khan (3). That 
was no doubt 8. judgment of a Single 
Judge ofthe Rangoon High. Court. But 
I agree with the learned Judges in the 


reasoning set out in the judgment. At: 


page 988* this is what he says: 


" Bat the . defendant-appellant claims to’ 


haveestablished that the. trangcation was 
in fact à mortgage (there was alleged to be 
6 sale for Rs, 400) for Rs. 30U in April, 1915. 
Now this was--unlike the plaintifs res- 
pondents' allegation of & sals in 1912-18— 
after the Transfer of Property Act had beén 
extended to Upper Burma, and the provi- 
pions ofs, 59 of that Act, requiring a re- 
gistered instrunient signed by the mort- 
gagor and attested by two witnesses, there- 


fore; applied, and with it also s. 91 of 
the Evidence Act, preventing the proof of 


such a mortgage except by the production 
of the document itself or by secondary evi- 
dence insuch cases where secondary evi- 


derice is admissible. There being no re”, 


' gistered document inthis case, and no ques: 

tion of secondary evidence, the defendant- 
appellant is faced with the difficulty as to 
whether he can give any evidence of the 
alleged mortgage at áll............" 


It is contended: that s. 92 of the Evidence. 
Act only excludes extraneous evidence of 


the térms of the contract, which ought to 
have been reduced to writing but was not, 
sad, therefore, it is said. that thefact of 
mortgage may be. proved. Thisit seems to 
me isentirely fellacious. A mortgage isa 
contract. Itis also a dispositien of pro: 


perty. Butitisa particular kind of con-. 


tract and a particular kind of disposition 
of property to which certain recogaised in- 
cidents orterms invariably attach. It isa 
transfer of an interest in specific immove- 


able property for the purpose .of securing | 
the parment of money advanced» by way of' 
loan. These are all terms of the contract, 


9nd all these terms are conveyed . by the 

one word * mortgage." 

. Passing that thatcase was also one which 
e followed on a claim to attach property. 

(3) 81 Ind. Oas. 987; 2 R.441; 3 Bur, L. J, 231; A. 

I R. 1925 Rang. 61. -— .. x 4 

*- Page of 64 td. Oas, —[E2]. 
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property and a contract’ by which duch - 


I may: observe in: 


* * 


à 


One other point may also be réferred to , 


and that is that under the Transfer of Pro- 
party Acta dead of sale requires no attesta- 
tion &t all, whereas .q mortgage can be 
eíffécted only by a registered instrument 
attested by two witnesses. Whenea parti- 


Gular transaction is required by law to bein * 


a particular form then it follows that no ene 
setting up such a transagtion can seek to 
prove it except by showing that it was done 
in that form. In the present case, therefore, 


apart altogether from the question whether : 


this contemporaneous agreement was a mere 
collaterel agreementto reconvey properly or 
not I find that theplaintiff-appellant having 
set up that what wasa sale-deed in favour of 
the 2nd defendant by some third ,party or, 
taking it forthe purpose of this case, by 
orat the instance of the lst defendant 
himself, was really a deed of mortgage, is 


"really in a dilemma in which he is eithef, if 
, he relies upon the contract as set up in the 


contract in the sale-deed, met with the cir- 
‘cumstances that itis a contract of sale and, 
therefore, of absolute conveyance or else on 


: the other hand, of having to prove a con», 


tract which is not in the form prescribed 


' by law. I, therefore; hold that the lower Ap- 


pellate Court was right in the conclusion 
arrived at though not for the reasons or on 
the grounds it relied upon. I agree, there- 
fore, thatthe suitof the plaintiff appellant 
‘was rightly dismissed. The second are 


peál therefore fails and is dismissed with. 


costs. ' ; 
YNV 


- m 


PATNA HIGH COURT: °° 


Civin RevrsroN No. $24 op 1927. 
^. February 14, 1937. 
| Present: —Mr. Justice Das.” : 


. DÜKHARAN MABHTON-—PzrIMONR `. 


veraus . 


RAMBHAGWAN alias KAROO MAHTON- 


—O»rostrg Party. . 
Award—Arbitrators making private enquiries— 
Validity of award. 


‘It is woall-sattled that arbitrators are not entitled , 


to conduct any inquiries behind the back of the” 
pirties concerned, and if they do so, sheir awards are 
open to the most s»rious objection. a. 

-Ayolicuiun against, an order of the. 
Subordinate Jnige, First Cogrt,* Patna, 
dated the 28th May, 1927, 


Mr. Shiweshwar*Day1l, for the Petitioner. , 


..  "Messrs. A. K, Roy and A, B. Banerfi, for. - 
~ - the Opposite Party. 


Appegl dismissed. ` 


~ 
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` 98 5 Tn the matter of autasasio 
JUDGMENT,.—I think this applica- 


on must succeed; “The learned Subordi- 
nate. Judgé admits that there were certain 


E 
* 


" ifvestigations made by >the arbitrators, in 


"ordinate Judge must now proceed with the 


the hasti “iw the absence of the plaintiff 
and the defendant" but he cays that "the 
award does. not.expressly show that it is 


“based om the private enquiries made by 


arkitrators.” ‘I cannot agree with this con- 
clusion. It is wellesettled that the arbitra- 
tors are"nct- entitled to conduct any in- 
quiries behind. the back of the parties 
concerned, and if they do so, their awards 


dre open to the most sericus objection. I 


must accordingly allow this application, 
set aside the order of the | learned Suh- 
ordinate Judge and supersedes the arbitra- 
tion., The result is that the learned Sub- 


guit. There will be no order for costs. 
BE, P. Application allowed, ` 


i . m MEET S " War e 
. ALLAHABAD HIGH COURT. 
'MıncELLaNkous Oase No. 340 or 1924, ` 
October 28, 1927. 
Present:—Mr. Justice Ashworth. ` 

In the matier of ALLAHABAD 

TRADING ann BANKING ` 
| OORPORATION. 

“Companies Act (VII of 1018), 5.17 1— Liquidation 
under supervision.of Court— Suit An contravention of 
s. 171—Omission to object to suit—Validity of decree 
—BEstoppel-— Joint Liquidators— Power of one: alone, to 
act—Suit'on prontissory” note—Decree void against 
some defendants Claim 
ther cam be revived. . 
: Where two persons are appointed L'quidators 
jojntly, the refusal of one of them to ac: renders 
abortive the resolutiog appointing them. It is not 
competent to.one of them alone to act on behalf of, 
or to represent, the Company. {p 23, col. 1] ` 

A Liquidator cannot waive the bar created by s. 171 
ofethe Companies Act in such a way as to` require 
him to admit a claim under a decree réndered in- 
‘operative by that bar. [p 23, col 9]. k 

‘A Bank having gone into voluntary liquidation-A 
and Co, gnd B were appointed as joint liquidators. 
A creditor instituted a suit upon a fromissory- note 


e 2 
b 1 


La 


ar 


against two of the Directors of the Company, the.. 


manager of the Bank, and the Bank itself represent- 


ed by A; Liquidator.. A few day after the institution ` 


} ti 


under promissory note, whe- 


TRADING AND Banxina Contonerrow, 109 1, 0, 1928. 


(2) that, the claim on the promissory note could 
not beedsemed to be subsisting inasmuch as there. 
was a valid decree on the'same against the Dirép- 


torai that the decres was invalid inasmuch as it wag 
in contravention of the provisions of s. 171 ofthe . 
Companies Act; and . NEN 
. (4) that the Liquidators ‘subsequently appointed 
were not, estopped from challenging. the validity of 
the decree. . - . i 
In the matter of the application of the 
Allahabad Trading and Banking .Qorpora- . 
tion Limited, Allahabad. l 
Mr. A. Sanyal, forthe Applicant.. — .. 
Mr. Harendra Krishna Mukerji (Official 
Liquidator), for the Opposite- Party, 
JUDGMENT. —This is an application 
under s. 183(5) of the Indian Companies 
Act, 1913,.0n the part of an alleged. creditor 
of the Allahabad: Union Bank, Limited, now 
under liquidation by the Court, asking that 
a decision of the Official ‘Liquidators (no 
dateis mentioned) rejecting the petitioners' 
claim to realise against the Company in 
liquidation the balance of a decretal sum 
due under & decree of the Subordinate 
JudgeofAllahabad ‘passed on. the 31st of 
October, 1924, should be reversed. — ^ - 
“The facts of thecasé'are às follows, Tha 
Allahabad ‘Union Bank, Limited (hereafter 
Called the Company in liquidation) by a 
resolution of the share-holdérs entered. into 
voluntary liquidation on the 29th of June, 
1924, The Liquidators appointed were 
Mesers, S. K Day and.Company of Calcutta 


.ànd'Mr Kashi Naiáin'Malaviya,& Vakil cf 


the Allahabad “High? Court, who were ap-. 
pointed as joint Liquidators on a remunera- 
tion öf’ Rs: 2,000. Mr “Malaviya never 
accepted ‘the appointment, eOn the 17ih of . 
July, 1924, an order’ was passed by tke 
Company Judge of. this Court, directing tle 
voluntary liquidation to be Continued undér 
the supervision of ‘this Court. It may ke 
remarked, although this fact is immaterial 
to the présent question, thit two ‘years’ 
later, viz, on the 21st May, 1928. this order 
‘was superseded by an order that liquidation 
should be by the Court. Before the ‘order 
of the 17th of July; 1*24, the present péti- 
tionerB brought a suit on the l0th of July, 


.1924, against two of the Directors and the. 


Manager, Kedar Nath Mittér and the Allah-' 
abad Union Bank, Limited, which . was: 
described as being under voluntary liquida- e 
tion through S. K Day Liquid»tor, at least’ 


of the suit, the Company Court ordered that the, 
liquidation mubtf be continued under the supervision. 
of the Court. The ‘creditor subsequently obtained 
a decree against all the fotr «defendants. The ' 
Liquidatore subsequently appointed by the Court 
contended that the decree was not binding on them : - 
` Held, (1) that the @ecree wasg.not binding dn the 
Compan} $ A had no .authority to represent the 
Compaify; GE E UNE: 


On the 3lst October, 1974, a decree for ° 

Rs. ‘3,099 ‘with costs and future interest. 

. Was -passed-against all four defendants by | 
; FOR ap Tam mmo cV TN! 
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sueh-is stated in the present application, .° > 
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the’ Subordinate Judge. The sum of 
Rs; 2,401-11:has been realised from the 
two Directors in their personal capacity. 
The Offcial Liquidators appointed by this 
. Court refuged tg entertain the claim for the 
balance of Rs, 1,399-15.. Their reasons 
appear to be as- follows. "Under s 171 of 
thè - Indian Companies Act:(VILof1913) 
thé suit in pursuance of which the ..dearee. 
was obtained could not be proceeded with 
after the 17th of July, 1924, because on 
that date liquidation. was under the super- 
vision of the Court and itis not contested 
-that s.: 171 applies to such liquidation ‘as 
well ‘as to liquidation by the Court. ^ The 
Official Liquidators, therefore, held that 
the decree obtained is a nullity as against 
the Company in liquidation. As regards 
the suggestion that the decree may.be 
treated as a nullity, but the claim on the 
promissory note still exists, their. conten- 
tion is that the decree still operates as 
against the two Directors personally and. 
consequently it cannot be said that the 
decree is altogether.& nullity. So long 
gs a decree, operative in part, subsists on 
the basis of the promissory note, itis im- 
possible totreat the promissory note as 
in existence, 
The'petitioners impugn these arguments 
as follows. They first maintained that the 
guit against the Bank was at any rate in 
order from the 10th up to the 17th of 
July, 1924. Even this contention seems 
ópen.to question, if it were necessary, would 
ba decided by me against the applicants. 
The suit was brought against the Bank 
through S. K. Day Liquidator, Mr. S. K. 
Day could in no way at that date be con- 
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aubsists against the two Directors personally. 
Lastly. it i8 urged thats. 171 of the 

Companies Act will not operate as & 

to the validity of the decree again&t the 

Bank because the Liquidators must be 

deemed. to have waived this invalidity. | If 

is said that the present Official Liquidatorg . 
are but the legalauccessors of 8. K. Day 
and he. never raised any objection to tha 
progress of the suit against the Bank. This 
argument is. met partly by the fact that, as 
held above, Mr. S. K. Day had no loeus 
standi as a Liquidator. Apart from this 
I find no authority for holding that the. 
Liquidators could waive tbe. bar created 
by s. 171 in sucha way as to require them 
to '&dmit a claim under decree rendered in~ 
operative by that bar. I have been re- 
ferred to a decision by a Single Judge of 
the Madras High Oourt reported as Nuné 
Narasimham v. Donepudi Subramaniam (1) 
where it was held that a decree obtained 
against a certain insolvent or certain ine 
solvents would not be inoperative by reason 
of the requisite leave to sue not having been 
obtained, if such insolvent did not raise 
the plea at the time of the suit. This 
decision is not relevant, It was distinatly 
held in: that case that the Official Receiver 
was not made a party tothe suit and was, 


therefore, not bound by the decree. Itwas *. 


merely held that the decree might operate 
as against theinsolvent. Tha finding that 
the Official Receiver was not bound by the 
decree is one that is destructive of the près 
sent application. In like manner the 
Official Liquidators in this case are entitled 
to disown the decree. So the. decision 
relied on, instead of being in favour of the 
petitionera,, is against them. The Counsel’ 


sidered a Liquidator. In the first place it 
was not S. K. Day personally who..was ap- 
pointed Liquidator by resolution but S K. 
Day and Co. Iu the second pPace, S. K. 
Day and Oo., was not appointed Liquida- 


for the petitioners with*great pertinacity ` 
maintains that his clients should be allowed — * 
to produce their account books to prove e 
the claim. For thereasons set forth above 

by me there does not nowexist any claim. 


tors alone but jointly with Mr. Malaviya. 
Where two persons are appointed Liqui-. 
dators jointly, it is my view that the 
fefusal of one of them toact renders abortive 
the. resnlution appointing them. One of 
them cannot take up the work alone, it 


clearly being the intention of the share-, 


«holders that they should act jointly and not 
separately. Then it is said that if the 
. decree against the Company in liquidation 

* be abortive, the. promissory note will, so to 

speak, revive. For the reasons urged by 

Liquidatora this argument is impossible. 

The decree is not altogether abortivo, -It 


except the decree. In refusing to satisfy 
the decree the Liquidatars have been held: 
to be justified and there is nothing else in 
existence creating any liability against the 
insolvent Company, ; ] 

For the above reasons 1 hold that this 
application must fail Asan Cfücial Liqui- 


- dator has argued the cass himself I make no 


orderas to costa. ee t 
‘ALN. A. Application rejected, 


(1) 98 Ind. Oas. 446; A. L R. 1920 Mad, 201, e. 
x S ters s: 
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~- LABORE HIGH COURT: 

last CiviL ApPEaL No. 22%3 o» 1994, 

: February 2, 1928. 
Present;—Mr, Justice Tek Chand ang 
Mr. Justice Bhide. 
. BAHMeAN AND orHERS— DEFRNDANTS—- 
APPELLANTS T 
P. | versus 
SAI AND ANORRER—PLAINTIPFS— 
RESPONDENTS, 

Custom—A lienation of khewat—Shamilat land, whee 
ther passes to alienee, 

An alienation of khewatland by a proprietor does 

not ipso facio convey any rightsin the shamilat to 
the alienee as the rights of a proprietor in the 
shamilat are not & mere accessory to the khewat land 
held by him. 
. Fazal Shah v. Sikandar Ali.(1), Ram Das v. Amir 
Shah (2), Ahmad v. Ahmad (3), Sultan Ahmad v. 
Parsa Ram (4), Saleh v. Bakhtawar (5), Shankar 
Das v. Mali (6), Shahadat v. Ganesh Das (7), Zaida 
M Ad (8 and Maluk Singh v. Mukammad (10), ree 
erreg to. | 

Prem Chand v. Sardara (9), dissented from, 

First appeal irom a decree of the Senior 
Subordinate Judge, Gujrat, dated the 21st 


. duly 1924. 


Meesrs. Anant Ram and F. K. Byrne, for 
the Appellants, 

Messrs. Nanak Chand and Devi Dayal, for 
the Respondents, 

JUDGMENT.—The plaintiffs’ father 
Dadu owned one-half share in Dall Patha- 
nanwali. In 1892 he made an oral gift of 
one-third of bis” sbare (one-sixth of the 
whole)to his wife's brother Jiwan, father of 
the defendants, In the mutation prcceedings 
(Ex. P.2) no mention was made whether 
the gift conveyed the share in the shamilat 
appertaining to the portion. of khewat land 
gifted. On & partition of the shamilat 180 
kanols was allotted to the defendants and in 
19:0 mutation was duly effected in fay. ur 
of the defendants. In 1923 the plaintifis, 
who are the sons of the donor instituted the 
present suit for possession of this landialleg- 
ing that the gift of 1892 comprised merely 
*the one-sixth portion in the khaia of Dall 
Pathananwali and that the donee was not 
entitled to the appurtenant ghamilat. The 
„uit has been decreed and the defendants 
appeal. 
. It is urged that thg onus of proving 
that the gif jn question compromised the 
proportionate share of the shamilat was 
wrongly placed by the lower Court on 
the defendants. In our opinion this con- 
tention is devoid of«llforee It was laid 
down hy Bir Meredyth Plowden in Fazal 

aky. Sikandar Alt that “i 
i WEP Ra. 0) that,"in thes case 


` 
e e 
^ 
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of adeed of gift whereby a sheye in cer» 
tain land ina village is gifted to à person 
the onus of proving that the deed ‘carrjes 
with it, as accessory thereto,a propor!ions 
ate share of shamilat liess when the deed 
is silent upon the subject, upon the person 
who asserts that the gift operates to grant 
more than it purports to grant." It may 
now betaken as settled law that as the 
rights of a proprietor in the shgmilot are 
not amere accessory to the land held by 
him, an alienation of the latter does not 
ipso facto convey any rightsin the former 
to the alienee, See inter alia Ram Das v, 
Amir Shah (2), Ahmad v. Ahmad (8), 
Sultan Ahmad v. Parsa Ram (4), Saleh v. 
Bakhtawar (5), Shankar Das v. Mali (6), 
Shahadat v. Ganesh Das (7), and Zaida v. 
Raja (8) In support of his contention 
Mr. Anant Ram relied principally upon 
Prem Chand v. Sardara (9) but that ruling 
was not followed in Ram Das v. Amir 
Shah (2) and has been expressly dissented 
from in Saleh v. Bakhtawar (5). It is note- 
worthy that an earlier ruling cf the Chief 
Court Maluk Singh v. Muhammad (10) 
in which the contrary view had been taken 
was not referred toin Prem Chand v. Sar- 
dara (9), We are of opinion, that there 
i8 no presumption in favour of the shamilat 
land having been gifted and the onus was 
rightly laid on the defendants, To dise 
charge this onus the defendants pro- 
duced two witnesses but their evidence 
is worthless and was not relied on by. 
Counsel, 

We have carefully éxamined the mutation 
proceedings and they leave no doubt in our 
mind that the donor had not intention of 


` giving tothe donee anything more then 


one sixth of the khewat holding of Dall 
Pathananwali. The donor is recorded as 
having stated before the Deputy Superin- 
tendent that what he had gifted to the 
donees was “one-sixth share of the entire 
khata" and that he had put the donee in 
possession of the land gifted. The 
shamilat land was admittedly banjar ab 
that time and it is not alleged that the 
donees got *possession of it, 


* (2) 113 P. R. 1901; 21 P. L. R. 1902. 


(3 & Ind Cas 1004; 75 P.W R 1910. 7. 
(4) 36 Ind Cas 634; 2 P. R 1917. 
(5) 36 Ind. Cas 601; 3P R, 1817. ° 


(6) 63 Ind. Cas. 748; 3 Lah L J. 569. 

(7) 78 Ind Cas. 388; A, I. R. 1925 Lah. 105. 
(8) 84 Ind. Cas. 113; A. I. R. 1923 Lah. 350. 
(9) 40 P. R. 1894. : Bow ~ 
0,85 P, R, 1889, — 7. 
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` We are, therefore, of opinion that &he 
plaintiffs’ suit was rightly decreed by the, 
lower Oourt. E 4. 

- The appeal fails. and is dismissed with 
costs, ? 4 

UE Appeal dismissed, 


CALCUTTA HIGH COURT. |. 
ÁPPEAL FROM APPEL: ata Dmo&kR No. 2213 
i oF 1975. l 
° January 24, 1928, A, 
Present:—Mr. Justice Mallik. 
KANTESWARSARKAR AND ANOTBER— 
“ PLAINTIFFS—APPELLANTS 
: versus ` : 
INDRAMANI DASHYA-—D&FENDANT— | 
ae? RESPONDENT. . | 


Bengal Tenancy Act (VIII. of 1885), s. ló$— Decree - 


on admitted rate of rent—No second appeal-—'Deter- 

mination of rent’, meaning'of. ^ ` |: A as 
When a decree is given atthe rate admitted by 

the defendant it is not a case of detérmination of 


the annual rent payable as mentioned ins. 153 of 


the Bengal Tenancy Act 
In a suit for rent the plaintiff claimed rent at 
Rs. 10 per year. 


of first instance decreed rent atthe rate claimed by 
the plaintiff The lower Appellate Court, holding 
that the kabuliyat produced by the plaintiff in 
‘support of his claim did-not relate to the plaint 


lands, decreed rent at the admitted rate. The plaintiff - 


preferred a second appeal: 
Held, that no second appeal lay. . ` 
Appeal against a decree o* the Bub- 
ordinate Judge, Rsngpar, dated the 9th of 
July, 1925, modifying: that ofthe Munsif, 


First Court at Kurigram, dated the 14th of 


May, 1924. | 
Mr. Atul Chandra Gupta and Babu 
Radhicaranjan Guho, for the Appellants. ' 
Mr. Mohini Mohan Bhattacharya aad Babu 
.Nil Moni Goswami, for the Respondent. 


JUDGMEN T.—This appeal arises out 
of a suit for recovery of arrears of rent. 


The plaintiffs claimed rent'at the rate of 


Rss 10 per year. Whereas the case ofthe 
defeace was thatthe rent annually pay- 
able by the defendants’ was Rs. 28 only. 
- The trial Judge accepted the figure as given 
by the plaintiffs and on that basis gave a 
decree to the plaintiffa for rent at the rate 
of R3. 10 per year. On appealthe lower 
Appellate Court ‘did not ‘consider the 


plaintiffs’ evidence on the question ofthe 


rate of rent sufficient and holding that the 


kabuliyat which had been fled-.by'.the. | 
— M 8 
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RANTNSWAB BAREAR, V. IHDRAMANI DABHYA; - 


-this appeal can succeed. 


The defendant pleaded that rent: 
was payable only at therate of Rs 2-8. The Court 


. before in the trial Court. 
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20. . 98 
"plaintifs in support of thair cise did not 
relate to the land in suit allowed the appeal 


“and ‘gave the plaintiffs a dacree only at the 
‘admitted rate, namely, Hs. 2-8 per year, 


The plaintifis have come up to this, Court, 


' on second appeal,  . . 
' A preliminary objection was taken op. 


behalf of the respondents that no second ' 


appeal lay in the present @ase under a, 153 
of the Bengal Tenancy Act. I think this 
objection is sound and should prevail, The 
amount that was claimed in the case wag 
less than Rs. lUO and the second appeal 
Comes against a decree passed bya Sub- 
ordinate Judge. The suit hes been decreed 
by the learned Subordinate Judge at the 
rate of rent admitted by the defefdents 
and it has been held in Nekejail v. Nanda 
' Dayul Kankeja (1) when a decree is given. 


at therate admitted by the defendants it. 


is not a case of determination of the 


annual rent payable as mentioned in s, 153 ` 


of, the Bengal Tenancy Act. 
On the ‘merits also I do not think that 
As I havé said 
‘before the -learned Subordinate Judge 
found the. evidence which the plaintiffs 
adduced to substantiate their case yn. 
satisfactory. One of the documents which 
‘the plaintiffs filed wasa kabuliyat. 
kabuliyat mentions the rate of rent to bg 
“Rs. 10 -but the learned Subordinate J udge 
although he found that there was nothing 
suspicious aboutthe genuineness of this 


"document came to the conclusion that the . ` 
- kabuliyat did not refer to the band in suit. 


“It was contended on behalf of the appel- 
;lants that the learned Subordinate Judge 


was not justified in raising this point in |, 


appeal as the point had nevgr been. Taised 
But the lower 
Appellate Court was a Oourt of fact ag 
well as of law and remembering that the 
kabuliyat was only a piece of evidence I 
do not think that it was beyond the scope 
of the learned Subordinate Judge in-gon- 
sidering the question of the relevancy of 
that document and in holding that that 
do»umeut which was nothing but an item 


of evidence was irrelevant for the purposes 
e: : 


ef the cage. 


The only point that was taken beforé' 
“ma on the meritseof ‘the case, therefore. ’ 
fails, Theappeal is, accordingly, flismissed - 


with costs. 
A. N. A. 


.. 0210. W. N. 711, 
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26 . . | BUDHU BAM 
LAHORE HIGH COURT. s. 
Fissp Oivit APPBAL No. 9255 os.1923..: 
‘ January 23,1998. g i d 

. Present: —Mr. Justice Tek Chand. _ ; 
and Mr. Justice Bhide. |. . 27 

e BUDHU RAM-—PL:INTIFF—APPÉLLANT ..- 


t n. versus P 
| “WITAM CHAND AND orgBESS—DEFBNDANTS , 


* i 


. —léESPUNDENTS. ee 
Pre-emption--Sale or mortgage Teste—Onerous cone, 
ditions in mortgage, inference from—Mortgage-deed, 
making person and property of mortgagor liable; 


, effect of —Burden : of proof —Admissions—Gratuitods 


vi Umatul Karim (4), distinguished. | 


“an ostensible mortgage isin reality a sale is on the 


athe 4th June, 1923. 


admission, effect of. m 
The criterion for deciding the question whether a, 
transaction is a sale or a mortgage is the real 
intention of the parties when, entering into thé 
transaction, which has to be determined on all: the 
available material including the terms of the, docu- 
ment itself. [p. 26, col. 2. : Tn 
Zafaryab Khan v. Fatteh Ram (1), followed. . 
The mere fact that the terms ofa document which 
is,ostensibly a, mortgage are somewhat onerous and 
the. mortgagor admits the transaction to be a sale is 
not sufficient to hold that the transaction is a sale 
and not a mortgage especially where there is no. 
o5 to disguise a sale as a mortgage. [p. 28, cole: 


Muhammad Umar v. Kirpal Singh (2), followed. . 5: 
Parma Nand v. Airapat Ram (3):and Anwar Hasan. 
A condition in a mortgage-deed that the person 
and other property of the mortgagor are also liable 
for the mortgage-debt is a ‘strong indication of the, 
fact that the transaction is a mortgage and not a 
sale. [p. 27, col. 24] 
i a pre-emption suit the burden of proving that 


Pr 


pre-emptor. [p. 26, col. 2.] WELL 
A gratuitous admission can be withdrawn at any 

time. [p 27, col 2:] 5 l E 
Muhammad Umar v. Kirpal. Singh (2), followed. 

, First appeal from a decree of the 

District Judge, Dera Ghazi Khan, deted 
Messrs, A. N. Chona-and A. R. Khosla, for 

the Appellant. e l 


Dr. G. C. Narang and Mrt. G, R. K hanna,’ 
for the Respondents. , X. ug 


` JUDGMENT. TUE 
Bhide, J.-—This was a suit for pre- 
emption with respect to a mortgage of 183 
kanats 13 marlas of land for Rs. 6,40U 
executed by defendant No. 1 in favour of. 
defendants Nos. 2,3 and 4 on the allega- 
tion, that the transaption was in reality a 
sale andehad been disguised as a mort. 
gage merely todefeat the right of pre- 
emptor. The learned -Tjstrict Judge who. 
tried the suit found that: the plaintiff had“ 
failed to establish *his allegation and dis-, 
TY pm suit. The Plaintiff has 'appeal- 
ed?" S : 
The .sole point in appeal is whether 


f : "f "n - a* 


4 


V. UTTAM OBAND 


109 T. O. 1928- 
thee transaction in. dispute wasin reality 
asale. The criterion for deciding the 
question is as laid down in Zafaryab Khan, 
v. Fatteh Ram (1) the real intention of the 
parties when entering isto the transaction, 
and has to be determined on: all the avail- 
able material includiog the terms of the 
document itself, The -onus ‘lay heavily 
on the plaintiff to.establish beyond reason- 
able doubt that the parties did intend per- 
manent transfer at the time when the trans- 
action was entered into, . *. | . 
. 'The learned Counsel.for the appellant 
relied mainly on (ae) the terms of the 
mortgage-deed which he rallegedtó be so 
onerous.as to render redemption , virtually 
impossible, (b)the evidence of the mort- 
gagor himself to the effect that the trans- 
action wasin reality a sale, and (c) the 
evidence relating to the market price of . 
the land ‘which was alleged to be much less 
than-the’amount for which the . land: was 
mortgaged. - =-~- AE P 
As regards. the. first contention: stress 
was laid on the following terms in the 
Inortgage-deed, . namely, No.. (1). The: 
mortgage wasto be, for twelve ‘pur abad" 
years, the term ‘pur abad' being defined. 
as-a yearin which at least two-thirds of 
the land.was cultivated. (2). The mort-: 
gagees had the right to get the land 
partitioned. (3) The mortgagees were’ 
‘entitled to take from it loppings: ete: of, 
the trees and cut wood for agricultural. 
implements. (4) The mortgagees had the 
right to construct a cattle shed and also 
to construct a new ‘Well and realise the’ 
costs from the mortgagor at the time. of 
redemption. (5) Out of the mortgage debt,- 
Rs. 2,400 were to carry interest at annas 15- 


* 


per cent.per mensem, : 
As regards No. 1, it was pointed out 
(vide Ex. P. 5) that.during the years: 
from. 1916 to 1923 the land was cultivated - 
to the extent of two thirds of the area only — 
in oneyear. But the mortgage itself was 
effected in 1920 and itis obvious that the 
rhortgagees cannot be held responsible for: 
wantof adequate cultivation during the 
years priorto thà mortgage which may 
have been due toa variety of causes in- 
cluding scarcity of rain fall to which the 
learned District Judge has referred. The: 
present suit for pre-emption was instituted : 
within à year after the mortgage and° 
hence the mortgagees may have been- 
(100 P; R. 1998. B) -**' PA 
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apathetic about cultivation thereafter, I 
do not, therefore, think that any reasonable 
inference’: cap be drawn 


parties, lt was argued that it wes possible 
for. the mortgagees to render- redemption 


practically impossible merely by cultivat- 
ing less than two-thirds of the mortgaged . 


area, butif -tho mortgugees deliberately 
abused this condition; in this manner .the 
Courts would probably not hesitate to 
treatit asa mere 
redemption. - -~ =e- +  . Te 

The right to get, the land partitioned 
Beers to beof little significance and will 
not. affect..in any way the mortgagor's 
tile. The right ‘to enjoy fruit or cut 
trees for agricultural implements or. even 
therightto construct cattle shed which 
has been given to the mortgagees does 
not appear to be of a very unusual 
character. Asregards the right to sink a 
well, it was urged tbat- wells are very ex- 
pensive in ‘the Dera Ghazi Khan ' District 


andthe costofa new. well which will. 


have to-be eventually paid by- the.mort- 
gegor would: practically :render redemp- 
tion impossible.. There appears to.be no 
evidence on the record. about the cost of 
constructing a new. well in the Dera 


prohibitive itis. unlikely that the .mort- 
gagees willincur the expense. It seems 
to me that all these conditions may well 
. have been agreed to merely io secure to 
ihe mortgagees.. full] benefit 


mortgage and they do. not afford any 
strong indication asto the intention of the 
parties. Lastly, . the condition. as regards 


the interest to be paid on Rs. 2,400 also 


cannot be considered-to be partieularly 
onerous. Out of the mortgage debt, 
Rs.. 4,000 were to be.paid to prior mort- 
gagees and interest’ was paid only on 
the extra sum of Hs. 2,400 paid to the 


mortgagor. The learned, District Judge’ 
has pointed out that the rate-of annas 15 


percent. per mensem . which was fi»ed in 
this case was a little less that the normal 
rate prevailing in the cace of loansto Hindu 
agriculturisis in the’ Dera Ghazi Khan- 
Distriet. "^ .:^  . |. E 

‘It seenis to me that the conditions of 


the mortgage:deed,even if they be con- 
„are ~ 


sidered to-be.onerous in some respect, 
not so unreasonable as -to justify’ an in- 
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renci from this. evi- - 
dence either as to the “state of normal. 
cultivation or as tg the intention. of the’ 


‘olog’ on the equity of 


‘evidence 


from the - 
mortgaged land dufing the period of' the: 
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ference that the. parties contemplated a 
Permanent transiér and intended to render 
redemption impossible. Onthe contrary. 
the moggage-deed: -makes not. only the 
mortgaged property but also the 
and other property of the morigagox. 
liable for the “mortgage debt end this 
condition certainly appears to be a strong’ 
indication that the parties did not. con- 
template at thé time tbaf the mortgagor 


was severing his connection. with .the mort» 


gaged land for good, or was putting an end 
to his liability for the mortgage debt for 
ever, IT l oon rs 
The evidence of the mortgagor to the 
effect that the trensaction was in reality a, 


“Bale, though not excluded by the provisions: 


ofs. 92 of thé Evidence Act, does not appear 
tome to be reliable.in this case. The 
learned District Judge has pointed uj. 


` that the mortgagor's evidence, which was 


taken on interrogatories, could -not be 
secured till the plaintiff himself went to, 
Jammu where the mortgagor “was living,. 
The mortgagor appears to have given his 
under the influence ‘of. the 
plaintiffa&he has gone to the . length of 
admitting even plaintiff's allegation in. 
the plaint that he, 7. e., the mortgagor, 
was a debauchee and a man of bad. 


| ‘character. The mortgagor stated.thaet.g- 
Ghazi Khan District, but, if. it is really... 


verbal agreement asto the sale transac- 


tion was.made in the presence of threa. 


persons named Lalu, Bala and Daulat Ram.. 
It seems unlikely that if the parties were. 


discussing & fraudulent transaction they., 


would havedone so in the presence of. 
strangers. Out of the witnesses named: 
only Lalu, whois a relation of the plaint- , 
iff, has supported him, whilg Daulat Ram, , 
who was produced as a witness by the. 
defendant denied his- presence. It was 
argued that 
being against. his own interest should be - 
given great weight; but as pointed: out in. 
Muhammad Umar v. Kirpal Singh (2)- the 
admission: being,gratuitous Could be with- 
drawn atvany time. It is possible that the 
mortgagor, thinking that the terms of 


the plaintiff's case. The plaintiff's - posi-, 
tion was .that the * mortgagor sold. his. 
land because hehad, to leave his* village, 


. on acecount.of his  hávihg incurred the 


displeasure ofthe baYüdari owing fe His 


‘abduction of a : Brahman . widow. But ‘it - 
-@) 18 P. R.1904, — - NS 
1 j 


pereon: i 


the mortgagor's admission * 


_ the mortgage were more onerous than he. ° 
realised at first, was induced toe Support, — 


LB 
` 


e. , | 
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appeara from the mortgagor's own evis 

dence that he has still: valuable virt land 

and house property in his village’ and his 
pons are living there. 

The evidence asto the market ptice of 


the land is of little value. No documentary 
‘evidence in the .shepe of title-deed was 


a ponen In the abstract of sales prepared 


y the village Patwari for the years 1915-20, 
no details asto fhe classification of land 
orits situation are given. The witnesses 
produced have made widely divergent státe- 
ments as to the priceof the land without 
giving any definite reasons, No conclu- 
gion asto the market price of the land 
could be. based on such evidence, More- 
over, plaintiff's contention was that the’ 
land ves worth only about Rs. 80 per 
bigha. l ; 
price of the land in suit would be about 
Rs, 3,660. Butthe land was admittedly 


- mortgaged in favour of other persons for 


Rs. 4,000, before the transaction now in 
dispute, Plaintiff's allegations as to the 
market price of the.land then seem 
obviously unreliable. 

The learned Counsel for the appellant 


hascited Parma Nand v. Airapat Ram (3). `- 
and Anwar Hasan v. Umatul Karim (yas. ` 


‘authorities in his favour; but these rulings 


appear to be clearly distinguishable fromthe, 


present case; In Parma Nand v.Airapat Ram 
(3)there wasindependent documentary evi- 
dencein theshape of abahientry to show the 
yealnatureofthetransaction InAnwarHasan 
v. Umatul Karim (4) there were a number of 
circumstancts which do not exist in the 
present case. The property had, forex- 


ample, been already offered for sale in that ` 


eàse.: The mortgagor was80 or 90 years 


' of age and yeb the term of mortgage was 


fixed at32 years. The mortgagee was 
given the right to'ereot new buildings 
on a Bite situated in a town, while the 
mortgagor had not even the right to. look 


into the mortgagee’s expendiire on the: 


buildings. 222 

The facts of the presente ease appear to 
be analogous in several respects to those 
in Muhammad Umar v. Kirpal Singh (2) 


‘in which- in spite of the 'mortgagor's 


admissich® that the transaction was s 
sale and the terms of the mortgage-deed 
which, were somewhat orferous, it was held 
that the tfansaction was notasale. In the 
31,90 P. R. 1899. L AN 
is P. R. 1906; 109 P. L. R. 1907; P. W. R. 1008 
p.66. EN NH cna 


) . 
è 


BHAMBOO MAL 0, BAM NABAIN, 


According to this rate the market ` 
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present case thereis the further import- 
ünt^faet that the parties had really no 
necessity for ‘disguising’ the transaction: 
as & mortgage. The plaintiff has leased 
his right of pre-emptiqn merely on the. 
fact that he isa proprietor in the. village; 
but twoof the mortgagees are also ad- 
niittedly proprietors in the village and if 
the object was merely to defeat plaintiff's 
right of pre-emption this could easily 


have been achieved by executing & sale | 


in favour of these persons only. — 
 lwoüld accordingly uphold the finding 
of the learned District Judge and dismiss: 


the appeal with costa, e 
Tek Chand, J.—I agree. —. .  J . 
RL Appeal dismissed. . . 


^ LAHORE HIGH COURT. . ; 
Seconp Civit ApPkaL No. 2225 or 1923, 
January 17, 1923- . pu 
Present:—Mr. Justice Harrison. . 
and Mr. Justice Tek Ohand. 
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 BHAMBOO MAL-—DEFENDANT— |: 


APPELLANT 


v 


versus E 
RAM NARAIN AND OTHERS—PLAINTITFS 


— RESPONDE TA, 

Jurisdiction—Principal and agent—Order placed 
with commission agent by correapondence—Commission 
agent refusing to execute order—Place of suing— 
Civil Procedure Code (Act V of 1908), s. 21, applicas 
tion of--Usurpation of jurisdiction of Foreign 
Court. e 

It is settled law thata suit bya principal against 
& commission agent who has agreed to execute an 
order placed with him by correspondence must be 
instituted at the place where the commission agent 
carries on his business and that the principal can- 
not sue him at the place from where he sent the 
order. [p$29,c01.2] 

Muhammad Shafi v. Karamat Ali (1), Firm of Asa 
Ram-Kalu Ram v. Firm of Bakhshi Ram-Kanahyia 
Ram (2) and Firm Prithi Singh-Janayat Rai v. Firm 
Harsukh Das-Jhog Mal (3), referred to. _. 

Section 21, Civil Procedure Code, refers to objec- 
tions only to the "place of suing’ and not to those 
of the inherent incompetency ofa Court to assume 
jurisdiction. It applies only where the right place 
of suing is one subjert to the Code and has no 
applicability to a case in which there has been 
usuroation by the Court of the jurisdiction of & 
Foreign Court |p. 39, cols 1 & 2.] E 

Setrucherla Hamabhadraraju v.. Maharaja óf 
Jeypore (5) and Manjappa v. Rajagopalachariar (6), 
followed e 

The rule of law that no decree can be set aside on 
the ground of want of jurisdiction unless it has 


ocedsioned a failure of justice dogs enot apply where . 


- 
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& suit has been instituted in & British Indian Court 
against a non-resident foreigner on "a cause of action 
which arose wholly outside British territory and the 
lower Court has, after overruling the defendants 
objection, tried and decreed the suit against him. {ps 
30, col. 1). i : E si 


- ` 


Second appeal from a decree of. the. 
District Judge, Rawalpindi, dated the Ath 
July, 1923, varying that of the Junior Bub- ` 


L 


March, 1923.. 

Dr. Nand Lal, for the Áppellant. 

Baagat Govind Das, for the Respond- 
ente. . M UNE | 

JUDGMENT.. Ng 

Tek Chand, J.—The plaintifi-respond- 
ents instituted a suit in the Court of the 
Subordinate Judge, Rawalpindi, for re- 
covery of Rs. 1,780 from the . defendant- 
eppellant,, who carried on the business of 


ordinate Judge, Rawalpindi, dated the 9th 


a commission agent at Srinagar. It was. 
alleged inthe plaint that a contract had 
been entered’ into between the parties at. 


-Rawalpindi, whereby the defendant had 
agreed to purchase for the plaintifis dry 
apricots at Askordu in Kashmir territory 


and todeliver them at Rawalpindi, that the 


plaintifs had remitted Rs. 1,500 to the 
defendant at Srinagar for the purpose but 
that the defendant had: neither supplied 


the apricots nor returned the money. The. 
plaintifs accordingly sued to recover the 


- amount advanced (Ra. 1,500 together with 
interest thereon (Rs. 280). 

The defendant admitted that an order 
forthe purpose of apricots had been placed 
"by the plaintiffs with him and he had re- 
&eived Rs. 1,500 from them at Srinagar, 
-Hé-:denied, however, that the contract had 
:beeu completed at Rawalpindi or. that he 
had agreed to defiver the apricots there. 
On theother hand, he alleged that the 
order had been placed by the plaintiffs 


with him at Srinagar, and as the cause of. 


action’ did not arise in whole or in part 


at Rawalpindi, the Court had nogurisdic- 


tion to entertain and try the suit. Onthe 


nierits he pleaded thatin accordance with. 


the instructions sent by the plaintiff he had 
purchased apricots at Askardu but the cost 
wąs far in excess of Rs 1,500 and’ as, in 


spite of repeated demands, the plaintiff 


failed to pay the balance, the defendant 
had sold tbe fruit ata loss and had re- 


couped himself out of the amount ad- 


Yance (Rs. 1,500). 


The Subordinate Jud ge framed: a pre- . 
Jhminary issue as’ to the jurisdiction of 
Rawalpindi Courts to hesr the suit and 
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trial on the merits. He held the gonter- 


.tions ofthe defendant to be baseless, and: 
granted the plaintifs a decree of Rs. 1,/t0. 
- , On appeal by the defendant the leayned 


Distriet Judge in an exbaustive judgment 
found that the contract had been entered 


„into at Srinagar, that no part of tle cause 
„of action arose in British India and con- 
' sequently the Rawalpindi Courts had mgt: 


jurisdiction to entertain And try the suit, 


. He held, however, that as there had been 


no failure of justice by reason of the ruit 


, having been tried at Rawalpindi the decree 
', of the trial’ Court could not, under s. 21, 


Civil Procedure Code, beset áside for want 
of jurisdiction. On the merits the learned 
„Judge found for the plaintiffs and held 
“that they were entitled to recover Rs. 1,5t 0 


could not be allowed interest on the 
advance, The amount decreed by the trial 
Court was accordingly reduced to Re. 1,500, 
‘The defendant has preferred a second 
appeal to this Court and the plaintifi-res- 
pondents have filed cross-objections pray. 
ing that the amount decreed be enhanced 
to Re, 1,780. E mE 
Mr. Govind Das for the respondents 
attempted to challenge the finding of the 
learned District Judge that the Rawal. 
pindi Courts had no jurisdiction to try the 
suit, But the learned District Judge, has, 
after an exhaustive review of the eviderice, 
held that the relationship between the par» 
ties was that of principal and agent, that 
the order had been placed by correspond; 
.enee with the defendant at Srinagar. that 
no agreement to make delivery at. Rawal- 
‘pindi had been proved. Therecan be no 
doubt that on these facts the Rawalpindi 
Courts had no jurisdiction to entertain the 
suit. It is settled law thaf a suit by a 
principal against a commission agent who 


pas agreed to execute an order placed with. 


, him by correspondence must be instituted 
atthe place wherethe commission agent 


. carries on his business and thatthe principal 


cannot sue him at the place from: Where 
‘he sent the order, See, Muhammad Shofi v, 


| Karamat Alı (1), Firm of Asa Ram Kalu 
Ram v. Firm of Bakhshi RameKanahyia - 


Rem (2%): and Firm Prithi Sing Jamayat 
‘Rat v. Firm Harsukh Das-Jhog Ma? (3) 


(1) 76 T. R: 1816. x e e * 

(9) 53 Ind Cas 331; 1 Lah. 203; 51 P L? R. 1020; 84 
P, W. R. 1919: ?U P. L. R. (Lah, 178. | 

(3) 75 Ind, Cas, 849 AI R. 1824 Lah 088,*, s 


which they had advanced, but that they: 


. ' 


finding in the affirmative proceeded to - 


$ 


* 


Tab Ind Ong, sim 87 p.m, 1914; 234 PL. 
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„tain and try the-suit. : 
'- The next question to 
ther the learned District Judge was right 


in holding, with reference to thé provi- 


gions.efs..21, Civil Procedure Oode, that 


` the decree of the trial Court could not be 
sat aside for want of jurisdiction as there 


had been no consequent failure of justice. 
There is no doubt that if-the cause of action 


^' had arisen, aba place in British India but 


outside the Rawalpindi District and the 


‘suit had been instituted at Rawalpindi and 


-tried and: decided there in spite of the 
objections of the defendant, the decree so 
passed could not have been set aside on 


-appeal unless it had been established that 


there “had. been consequent failure of 
justice. -Bee Ratti Ram v. Kundan Lal (4). 
But this rule does not apply when a suit 
bas been .istituted in a British Indian 
Oourt. against, a non-resident foreigner on 
a cause of action which arose wholly out- 


"side British territory and the lower Court 


has, after overruling the defendant's objec- 
‘tion, tried and decreed the suit against 
-him. Section 21, Civil Procedure Code, on 
which reliance is placed, runs as follows :— 
."* No objection as to the place of suing 


` hali be allowed by any: Appellate or Revi- 


Bional Court unless such objection wastaken 
in the Court. of first instance, at the 
earliest possible opportunity and in all 
gasas where issues are settled at or before 
such settlement; and unless there has been 
& consequent failure of justice", 

. Is will béo seen that this section refers 
to objections only to the.‘ place of suing’ 
&üd not to those of the inherent incom- 


e petency of a Court to assume jurisdiction. 


Sections 15 to®20 of the Code which im; 
mediately precede s. 21 lay down, rules 
as to-the.‘ place of suing’ and there can 
be no manner of doubt that in that sec- 
tion this expression is used with reference 
io.these rules. It is not.denied that ss. 15 
to 20 regulate» the venue withia British 
India. and apply only to th'osé places where 
the Code isin force. They deal with matters 


` Of domestic concern and do not prescribe 


fules foy assumptibn of territorial juris- 
diotion by British Indian Courts in thingd 
wholly outsidétheir jucisdiction. It follows, 
therefore, that the rule laid down ih s. 
Ri 
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| i *BHAMROO MAL D. RAM’ NARATI, 
. eI must,therefore, upheld the finding of 

„the learned District Judge that the Rawal- 
.,pindi Court had nQjurisdiction to enter- 


be decided is whe- 


. to interfere in view of the provision of s. 


.. 3001, 6/1928. 


- 24 applies only-to-cases cognizable ‘by Such 


Oourts only. Reference may in this connec- : 
tion be made to Setrucherla Ramabhadra- 


Taju v. Maharaja of. Jeypore (9), where a 


guit had been instituted in the Court of the. 


. Bübordinate. Judge of Vizagapatam on, a 


mortgage of property. which was partly 


‘situateinthat district, and partly in one . . 
-of the scheduled districts to which the 


Civil Procedure Code did not apply. No 
objection was taken by the defendant at 


‘the trialto the jurisdiction of the Court to 


deal with.any part of. the property in suit 
anda decree was passed for the sale of 


the entire mortgaged property. On appeal 


the defendant objected for the first time 
that the trial Court had no jurisdiotion to, 


.deal with the part of the property situate 


in the scheduled district, but the High 
Court finding that no prejudice had been © 
caused by suing-in the wrong Oourt DT i 
3 
Civil Procedure code, The Privy Coun- 
cil, however, set aside ‘the decision of the 
High Court and observed that s. 21 applied. 
only where the right place of suing was one 
subject to the Code, Dealing with the pro- 
perty situate in theScheduled District, their 
Lordships remark that .''thisis not an ob- ` 
jection as to the place of suing; it is an 
objection going to the nullity of the order 


onthe ground of want of jurisdiction. “Their: 
Lordships in rejécting an argument based : 
-où s: 17, Civil Procedure Code, held that : 


the word ‘ Courts’ as used in that section 


.“ mustbe held as meaning Courts ‘to . 
„which thé Cods applies.”  , 


The question was also considered»;by-.B. 
Division Bénch of the Madras High Court 
in Manjappa v. Raj&gopalacharier (6), 
where it washeld that s. 21 has no appli- 
cability to a casein which there has been 
usurpation by, the lower Court of the juris- 
diction of a Foreign. Court. | P 


* 


' I must, therefore, hold that the Rawal: 
pindi Court had no jurisdiction to try the 


, ease and the District Judgo was bound to - 


give effectto ‘the defendant's objection. 
would accordingly accept the appeal, set - 
aside the decree of the District Judge and 
dismiss the plaintiffs. respondents' suit. But - 
having fegard to all the circumstances of 


` (B) 51 Ind. Cas, 185; 4? M.813; 17 A. L. J. 694; 3? 
M. L., J. 11; (1919) M. W. N. 502; 26 M. D. T..127; 91 
Bom. L. R. 914; 30 C L: J. 209; 23 O,. W. N. 1083; 10 
L. W. 362: 46 L A. 15 


€ dli o - 


1 (B. 0.) "DI dE. 
4, (9,55 Ind. Cas, 779) tais) M, W. N. 318; 24 M. Da 
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‘the case I -would leave the parties to bear . 
their own costs throughout. The cross; 


objections necessarily fail andare sme’: | 


Harrison; J.—! agree. DAE 
4 Appeal accepit 
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 PRIVY COUNCIL. / 
APPEAL, FROM TAH Bomsay Hio Count 
February 21,1938. | 
Present :—Lord Shaw, Lord Garson — 
and Sir Lancelot Sanderson, 

“MUSA MIYA waldd MUH MAD- 
. BHAFFI anD ANOTBER— DEEA p ANTS—— | 

— APPELLANTS Verom 

versus 


KADAR. "BAX walad KWay BAX 
“SINCE DECEASED, > DE - 
. —PLAINTIFFS—RES BNTS. € 

Transfer “of Property Act ala F350 
Muhammadan L 
Gift by father or other 
minora. 

Nothing in Chap. Vil 
Act, 1832, (relating 
Muhammadan Law, 
According to Mihammadan Law: 

l. A gift is. dfned to be the conferring Gf Dre 
perty without a Cnsideration. - P 

2, Acceptanc} and seizin, on the part of the. donee, 
are as necessa as relinquishment on the part- -of-the 
donor. f a 

3. Itis necessary that ‘a gift should be accor 
ed by. delivery of possession and that seizin should 
take effect immediately or ata subsequent period by 
desire of.the donor., „mennit. 
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gifte) affects any rule..of ' 
33, col; 2 Pee. 


EE otn 
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MUSA MIYA 2. 'KADAE BAX, 


(dated the 18th July, 


f the Transfer of PSOE | 


wipati, 


= 


4. A gift cannot be implied. It must be expféss : 


and unequivocal, and the intention of the donof mist 


be 'demonstratéd .by his entire relinquishmentz of | 


+ 


the thing given, and ihe gift.is null and~xoid . 


where he continues to gteroige any act of -ownership 
over it. ee 
5; The case of, a house’ given toa husband liy R 
wife and of property given by &father to his minor 
‘child form exception to the above rule. 
' .6. Formal delivery and seizin are not necessary-in: ' 
the -case ofa gift to a trustee having the custody of ; 


Lap wan 


i 


1 


no aih tte -< ee 


the article given, nor in the case ofa gift tp a mindr; | 


The seizin of the guardian in the latter ease. is 
sufficient [ibid 


1 
|| 
1 


[Obapter V a Maenaghten's Piinolples: and Prece- T 


dents of Muhammadan Law, approved]. 
, In accordance with the above rules of the Muliani- , 
madan Law, where there is on the part ofa fatheror 
othér guardian a real and bona fide intention to make. : 
& gift, the law will be satisfied without change-of 
possession, and will presume the subsequent holding 
s of the proneriy to be on behalf ofthe minor. IP. 23, 
dol, 2; p. 34, col. 
Ameeroonissa 
feferred to. 
uo afpresaid exception to the general rule as a8 
tds the necessity for delivery of pun a “aud” s 
lnquishment of control by the donor in order to cone 
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| be arguéd. that such 


“ehatoon v. Abedoonissa Brion à, | " 





a à 
^" ` ; 
ól 
„stitute a complete gift according to Muhammadan 
"Law, will not be extended by construction to cases 


+ > 


i NOU the hf ason, but not within the words of the 


exception. [5&35, "col. l1] e 

A Sunni il'ühahtmadan was alleged to have uds 
an oral gift of his immoveable property to his minor 
grandsons who, with their parents, were living with 
and mgintained ;by him, but there was no mutation 
of the and no transfer or delivery of posses- 
sion of the" property by the alleged domor to bis 
grandsons, or “to! anyone on. their. ‘behalf, and there 
"was no: "relinqui hment of control by him over the 
‘said property. ‘On the contrary, his possession fee 
management continued as herejofore, and there was 
ing that he ever intimated that he 
B himself \@s 2 trustee for his grandsons or 
ue he was in possession of the property on their 


half: | 
"Held, ‘that, the gift Vie not complete according to 


d 

"Muhammadan Law, [itt 

X Appeal. from 2m udgment and decree of 

the High Court, "Bombay, (Macleod, Q. 

J., and Orump, J), ated the 6th Decem- 

‘ber, 1923, varying a judgment and decree, . 
921, of the Court of 

Süpordinate Judge, 






~. {the First, Class 


| S Dhuria.: 
| =] The facts of the case Spear sufficiently 


from the judgment of their Lardships. 

In the Court below, Orump,;#., in con- 
curring. with the learned Ohisf ‘Justice 
that there was no valid gift under Muham» 
madan Law, made the following pertinent 
observations :— 

" [ desire to add a few words as regards 
the decision in | Fakir Nynar Muhamed 
Rowther v: Kandasawmu Kulathu Vandan 
(1):on Which reliance was placed as sup- 
porting the validity of the gift in this 
case. The facts of that case, putshortly, 
were that & certain Muhammadan lady 
executed a deed of gift in favour of her 
‘paternal grandson, and the safd deed recit- 
ed that. she remained in possession ag 
guardian on behalf of the donee who was 
then a minor. 


! “Now. if it be correct to Bay that that it : 
a valid‘gift according to Muhammadan 
TA nevertheless the facts necessary to. 
make that decision applicable are not 
made outin the present case. Here there 
isno plain and unequivocal expression on 
behalf of the donor that he retained*pos- 
: Session as de facto guardian on behalfof 
‘his minor grandsons. It would haye to 
n intention could 
"be gathered! from the letters Witten by 
im, and! from the oral evidence in tha 
ase. Bub, there i ig really no circumstance 
: Írom 131: "down to the death ofthe üonor 


E 14 Ij icd 203; 35 Mi 120, 


a 
e 


^u S 


: the Appellants. 


i 
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of opinion that in this aspeet/a]so- the gift! 
ip this case cannot be held tpe validus 
ed" — " -..,. Dij. v 
Messrs. Lowndes, K. C., aq. Pufikh, for 
| oa ee 

e JUDGMENT, 5 
an appeal by Musa Miya walad: Mahamad 
Shafi, à minor, and Ma alias Mahamad 





Ismailkhan walad M&ngmad Shafi, who 
were defendants No8/18 and 19 in the suit, 
against the judgmeng 
the 6th December, 1073. of the High Court 
of Bombay, whick varied the decree of 
tite learned Subordinate Judge who tried 
the suit, — 7 = 
The sult Vás brought on the 6th Janu- 
‘ary, 1919. 5$ Kadar Bax Khaj Bax, who is 
now dead ; his representatives are the first 
respondents in this appeal. 
- The plaintiff claimed as one of the heirs 
under Muhammadan Law of one Abdul 


“Rasul, a SunniMuhammadan, a‘three-eighth 


share ofthe properties scheduled-in the 
plaint and left. by the said Abdul: Rasul, 
who was his brother. He alleged that 
Abdul Rasul died, leaving him surviv- 
ing as his heirs a widow, Sahebjan 
(who was the first defendant, and who 
is now déad), a daughter, Rahimatbi (who 


‘second’ respondent in this appeal),and his 
‘brother, the plaintiff: that according to 
Muhammadan Law the widow was en- 


titled to one.efghth, the daughter to one- 


half, and the plaintiff to three eighths ; he 


. Blleged that the widow and the daughter 


and’ their tenants (defendants. Nos. 3 to 17) 
were in possession of the above-mentioned 
property. 4 

Tüe widowe and the daughter filed a 
Joint written statementstating that in 1910, 


. Abdul Rasul gave all his properties to his 


grandsons the appellants, who;are the sons 


. of his daughter Hhhimatbi, undér an oral 


gift, and informed their father, Mahamatl 
Sham. of the same by &letter; that the 
grandsons wera from their birth brought 
up by Abdul Rasal and lived with him ; 
that en the isth Asti, 1911, Abdul Rasul 


\ e 


19) were 


and decree. dated ` 


. 0 
g andsons through their father - were 
session of the property; and that 


statement they denied the right of'Abdul 
Rasul's hei 9:0 recover any part of his 
property, a 
by their gr 
regard to the 
‘further stated th 


a 
own soln By their joint written 








gift and the Will. They 
even after the gift they 


the appellants) .cdatinued to live. with . - 
E = o managed the. pro~ 
them, that their grand’. 


their grandfather wh 
perties given to 


d supported the ‘pleas raised .. 
dmother and mother with . 


r 
E La M < 
^ 


! 
pellanta (defendants Nos.18 and. - 
de parties to the suit on their 


father believed that his possession was for : 


and on behalf of his minor grandsons, and. — 


that. the gift'to them was valid under ` 


Mühammeadan Law. In the. alternative, 
they pleaded that the letter of the 18th 


April, 1811, from Abdul Rasul to their 


father constituted a Will in their favour 
under Muhammadan Law. | 
. The plaintif, in reply, denied that there 


was any valid-gift or Will, and contended 


that the letters in Support of the gift or Will . 


- ` » 


iJ, -Were hot genuine. 
was thesecoad defendant and whois the . 


8 rd en " 
The learned Subordinate Judge held 
‘that there was no valid. gift in favour of 


the defendants Nos. 18 and 19, However - 


held that the letters, Exs. 122 to 126, when 
read together, expressed an intention ofi 
the part of Abdul Rasulthat his grand- 
Sons, the defendants Nos. 18 and 19, should 


have. his property after his death, and that - 


they constituted the Will of Abdul Rastl. 
"He decided that-the Will was. invalid &ce 
cording to Muhammadan Law for more 
“than. one-third of the property of thetes- 
tator unless the heirs consented thereto 
‘after the death of the testator ; he held 
that” the defendants Nos, land 2, viz., the 
widow and the daughter of Abdul Rasul, 
had .given their consent, and consequen[iy 
he made a decree in favour of the plaint- 
if, for one-fourth sbare of the moveable 
‘apd immoveable property specified in thg 
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‘decree ; he directed a partition, and léld; the evidehcèand to all the points whieh were | 
that the defendants Nos. 18 and 19 were, material, whether they would weigù against  ' 
entitled to the ‘remaining three-fourths! or for thé. argument which the learned 
share, | _ + 7: “+. Counsel presented. i 

Both the defendants Nos.. 18 and 19. and | . Thexob is tio doubt that. the case has to , 
the plaintiff appealed to the "High ‘Court! be deeidédy ‘according to Muhammadan 
against the learned Subordinate Judge's Law, aBd-thàt the Chapter on giftsin thè | 

- E | 


judgment. E —3 Transfer ot Property Act, 1882, is not ape * 
e* 


The two appeals were heard together.— ' plicable;-see-s, 129. | 
' The- High Oourt ‘dismissed . the appeal! | Their Lordships are ob opinion .that a 
presentéd by the defendants Nos.18..and | correct -statement of the law on the ques- 
19 and.allowed the plaintiff's appeal to | tion und@r—consideration is to be found 
the extent that. in substitution for-the inthe material clauses of Ohap. V of Mac- 
decree passed by the trial Court the High | naghtein'8'"Principles and Precedents of 
Court declared. that the plaintiff: was—en- | Muhammadan Law," published in 1823. : 
titled 5n partition to a three-eighths share | They are 88 follows :— 
in the property left by Abdul Rasul,with'  "(1)-À-gift is defined to be the confer- 
the exception of certain property mention? : ring of propérty without a consideration. . 
ed therein, to which itis not necessary—to.| ' "(2) -Aeeeptance and seizin, on the part 
refer in detail Eo m - ! of the donge, are as necessary as relinquish- 
The learned Judges came to the-eon- | ment on-the-part of the donor. pm 


LI 


clusion that. the letters upon which the |: "(4) It18 necessary that a gift should be 
learned Subordinate Judge relied did-not. | &ceompanied- by delivery of possession and 
constitute a Will of Abdul Rasul. —— | that seizin Should take. effect immediately 

The learned Oounsel who appeared—for. , or ata subsequent period by desire of the 

the appellants in. this. appeal stated“thaf, donor, =: 25 l l < 
he was.nof able to.support the leózned. | ' ".(8) A eif cannot be implied. It must 
Subordinate Judge’s. judgment .in respect.’ be expréss-and unequivocal, and the ins 
of the: Will, so that the only point relied; tention -of the donor must be demonstrate 
on inthis appeal..wag.. that there wasa ed by his/ entire relinquishment of the 
valid gift by: Abdul Rasul to his grend- thing given;and the gift is null and void 
Bons.on: or about the. Ist October, “1910, where he continues to exercise any act of 
viz., on the occasion: when he is alleged-to- 'ownership.over it. | 
have given a feast.and made.an annoudüée- | :''(9) TES ro of.& house given to a huga . 
ment of. the gift of. his property to--his- band byra—wifeand of property given by 

' grandsons. — la fatherio his minor child form ezceptiomna. 
- The: question is still further narrowed, |to the above rule. . 
because the learngd Counsel agreed that :. "(10) Eormal delivery and seizin are not 
there are concurrent findings’ of fact. by .|necessary-in the case of a gift to a trustee 
the two Oourts in India that there was no ‘having the-custody of the article given, , 
transfer of possession of the property. by ‘nor in thercase of a gift toea minor. The 


-~ Abdul Rasul to his grandsons, :defendants : geizin of fhe guardian in the latter case ia 











~ Nos. 18 and 19, orto anyone on their bs- sufficient 
half, and the learned Counsel did not dis- .;. The statement of the law in Maenagh- ^ 


pute these findings... . — ^ .. .: “kang * Beinciples and Precedents 
The learned Oounsel, however, argued “Muhammadan 5 Law" wasapproved by is 
that in view of the facts of this caseand the-- Judicial Committeein A meeroonissa Khatoon 
: v. <Abedoonissa “Khatoon (2) and at va 
grandsons, the gift was complete without. - 1U4* afterrefarring to RUE UA ONES 


aay transfer of possession, according to~ m bv imh (I ; . 
Muhammadan Law, and that the póSsession—- jaw mado bythe High guri their Lordships . 


re 


and management by Abdul Rasul after the `` ^ Wierenthere is, on the part of a father 


gift wason behalf of hbis grandeons, |. -op ae 
Their Lordsnips have not. had the ad. DF other guardian, areal and bona. fidc 
tazs nbbesriug Oouadel behalt ot "intention tomake a gift, the law will be 
Van lage, Of nearing voudsel on dehal -Ol— sativa) witout change ef praaession, and 
tha respondents, but ‘they-are. indebted to— (2) 21, A 87;t5'B. L, Rab, 23 W. R. 208; aar. B, 
the learaed Counsel who apoeared for the—- 0. J. 493; 3 Suti P- C, J. 87 (P. 0). | Agar. Fs 
appellants, fog drawing their attentionto. ` "Paga of fI AE en 
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property to be on beHBalf of .the minor." 
The defendants Nos. 18 and 19, grand- 
son of Abdul Rasul, were minors at the 


“time of the alleged gift, and the real ques- 
tion in this appealis whether the facts 
_. Of this case. bring it within the above- 
: " "mentioned. exception, for, as already stated, 


foe appeal: has to be decided upon ac- 


ceptance of the*fünding that there was no 


"delivery of possession of the property by 


‘Abdul Rasul to his grandsons, and that 
=` there was no relinquishment of control by 
‘Abdul Rasuloverthe said property. until 


" his death.. ' 


that Rahimatbi, 
Shaf, and her two children, the defend- 
-anta Nos 18 and 19, lived in the house of 


The material facts of this case are as 
follows :—Abdul Rasul was an officer in the 
Forest* Department; he retired about 14 
or ló years before the trial of the suit, 
which was heard in 1921. His only 
daughter, Rahimatbi,the mother of the 
defendants Nos. 18 and 19,lived with her 
father, Abdul.Rasul, even after her mar- 
riego with her husband, whose name ig 
Mehamad Shafi. | TX 
' [t appears from the evidenceof Maham- 
ad Shaffi that, although he owned some 
lands ata place called Shahada, he waa 
generally living with Abdul Rasul, and 
only occasionally at. Shahada, and their 
Lordships think it must be taken as a fact 
her husband Mahamad 


Abdul Rasul &t.one place or another, and 
that they were maintained by Abdul Rasul, 
if not entirely, at any rate, to a large ex- 


tent. 9 i 
-* In 1910 Abdul Rasul decided to make 


à pilgrimage to Mecca, and it is the case 
of the, appellants thaton the lst October, 


“1910, viz., on the oceasion of the 26th day 
of Ramzan, Abdul invited several persons 
to dinner,and that after the dinner he 
announced tothe persons then assembled . 
that ashe was going to.Mecca he had 


made a gift qf “his property to his two 


grandsons and made them the owners: 
. thereof, that this announcement was made 


known to the ladies of the household at 
Abdul Rasuls request, that Mahamad 


Shaffi wab then at Snahada, and that Abdul. 


Rasul wrote to him and informed. him 
that. " now both fhe children, Essen 


Mian and Moosa Mian, are the owners of my 


roperty.' 


^e'Titero was no mutation of the naines and 
"mo deed was executed.” a. | 


(^. 


| MUSA Miva v. ENSAR Bax. 
. will présume the. subsequent holding of the 


109 I. C. 1528 


Abdul Rasul was. away on pilgrimage 
about three months and returned in Janu- 
ary, 1911. On his return, Abdul Rssul. 
resumed the management of his property; ` 
thelands had been previously let to ten- 
ante, and apparently there was little, if 
anything, to be done in respect thereof in 
his absence. E at 

Certain lands which belonged to Abdul 


Rasul had been purchased for him in the. -. 
name ofhis brother, and in September, . 
1913, two deeds of conveyance were execut- .. 


ed and the property specified. therein was 
conveyed to Abdul Rasul. ; ; 

The learned: Judge pointed out that 
"though there were several occasions on 
which Abdul Rasul could have put forth 
the ownership of the boys, he does not. 
seem to have availed himself of any of 
them." : 

The correctness of this finding was not 
disputed by the learned Counsel for the ap- 
pellants. 

Abdul Rasul died at Ohopda in June, 


1918, and it must he taken as a factthat . 


after his return from Mecca in January, - 
1911, he remained in possession of the 
property and managed it until his death. 

. Their Lordships’ attention has not been © 
drawn, to any evidence which would goto 
show thet during that time Abdul Rasul’ 
in any way intimated that he regarded: 
himself asa trustee for his grandsons or ` 
that he was in possession of the property on 
their behalf. . "NN 

The suit was bronght in January, 1919. 

' The learned Judgesof the High Court 
Seem to have been of, the opinion that 
there was no actual gift, though Abdul 
Rasul had expressed anintention to make 
a. gift ofthe property to the grandsons: ` 
: The learned Judge, who tried the case, ; 
however, was apparently of opinion that 
Abdul *Rasul had made the above- mene 
tioned announcementof gift but that the gift. 
was not completé as there was no delivery of 
possession, 1 
Though not deciding the point, theif 
Lordships ‘are of opinion that it may. bs 
assumed for the purposes of this appeal 
that ABdui Rasul did announce, on the 
lst of October, 1910, to . his assembled 
friends that he had made a gift of his pro- 
perty to his grandsons. UN 

The question remains whether, in thé 

&bsence ofany delivery of p Ta 
any relinquiehment of control by Abdu 
Resul, that was sufficient fo constitute à 


Wm v X de gee 
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_ these circiimstances, " i. e, when the father 


complete gift according to Muhammadan , t 
^is deat andino guardian has beed provid- 


Law. In other words, do the above=tiien- 


tioned facts bring this case withif-the 
exception to the general rule, which—Has 
been hereinbefore referred to? 9". 

Their Lordships are of opinion that, they 
are not at liberty to extend the exci pion, 
and giving tothe words thereof "their 
natural meaning théy are of opinion~-that 
this cass is not within the exception. :7 

It is nota caseof a gift by a father 
or mother to a minor; nor is it a case 


of & guardian making & gift to his charge 


or charges. It is true that Abdul Rasul- 


seems tohave. maintained and brought 
up hjs grandsons from the time of their 
' birth until his death; but during that 


time the father and mother: of the two: 
minors were also living with Abdul Rasul,. 


with occasional visits by the father to -his 
own land. ; ; E mah 
It is obvious that Abdul Rasul. was a 


man of property and able and willing: to. 
Support in his own house, his daughter, her- 


A 


husband and family. : 

Their Lordships are unable to hold that 
those facts are sufficient to constitute 
Abdul Rasul a guardian within the mean- 
ing of the exception, so as to make agiit 


by him to them complete without any de- 
livery of possession or relinquishment -of . 


control over the property by him. 


. Considerable reliance was placéd by the, | 


9 p ot ?; 


of the same, provided, etc, The same. 
rüle holds when a mother gives something 
to her infant son whom she maintains, and 
of whom the father is dead, and no‘guardian 
provided: and so also, with respect to tha 
gift ofany othér person maintaining a child 
under these circumstances.” 


+ 


In their Lordships’ opinion this prece- 


dánt does not support the appellants’ case : 
on the contrary, it seems to be against their 
contention. E 

ne rule applies to the case of a mother 


^ 


, 
t 


ed. Fhis-ssems to imply that when the 
father, who is the natural guardian of his 
infant ‘children is alivé and has not been 
deprived”. of his rights and powers of guar- 
dian, thêl labove-mentioned rule will not 
apply yi 7- : 

At-alkevents it may ‘safely be said that 


‘the conditions contemplated in the afor®- 


said rule-cannot be fond in this case, 


becauss—the father of the minora was alive, 
and was—actually living with his wife and 
children in the house of Abdul Rasul, 


and was-in a position to exercise his righta 


. and powers as a parent and guardian, and 


to take-possession of the property on behalf 
of his children. | | 

- It we&-not denied that if the *alleged 
gift by Abdul Rasul to the grandsons waa 
mot complete according to Muhammadan 
‘Law, the Share decreed by the High Court 
ito the plaintiff was correct. 

: "For these reasons their Lordshipsare of 
-opinion that the appeal should be dismiss« 


;,ed, that äs there was no appearance for 


the respondents no order for costa should 


be made, and they will humbly advise His | 


‘Majesty accordingly, 
: E eee the A a tet tt aera 

. Bolicitors-for the Appellants:—-Megare, 

L, Wilson: Co, 
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. GALCUTTA HIGH COURT, 

- APPBAL-FROM APPELLATE Decre No. 2298 
MEC enn oF 1925. | 

2. =~ January 25, 1928, : 

- Present:—Mr; Justice Mallik, - 

. ADHAR OHANDRA BHATTACHARYA, 


otim aif 


APPELLANTS 
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.^ AND OTHERBE—DEFENDaNTS Nos, laNp8— ^ 


purpose of proving asspation of facts 
in. They are certainly some kimds of 


Muking a gift to her infant son whom she 
maintains only when the father is dead and | 
no guardian has been provided. 

Tae rulé applies algo to the gift ‘by-any 
ether person maintaining a ohild " under 


e 
" Choudhwri.Q) -ezplginad, 
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Appéal against a decree of ‘the: second 
.Subordinate. Judge, .Tipperah, dated the 
30th of July, lyz5, reversing thdt of the 
Munsif, First Court, Brahmanberia; dated 
the 25th of September, 1920. 

Babus Jogesh Chandra Roy and Hemendra 


| Kumar eDas, for the Appellants. 


Babu Sasadhar Roy, for the Respondent. 
; JUDGMENT.—The suit out of which 
tis appeal ariseg was one brought by the 
plaintiff as areversioner on the death of 
her mother to recover the estate’ of her 
father Brojo Kishore. "The allegations on 
which the suit was. brought were’ briefly 
these Theproperty formerly belonged to one 
Naba Kishore who died leaving ‘behind 


“him two sones, Gour Kishore and Ram 


a € 


` 
* 


» 
> ` 
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Kishore. Gour Kishore onhisdeath was 
Bucceedéd by bis widow Anund’ Kumari 
to the extent ofan 8-annas share in the 
property and Ram Kishore was. succeeded 
byehis son Brojo Kishore to the extent 
of theother half. Onthe death of Brojo 
Kishore his widow Swarnamoyee the 
mother of the plaintiff succeeded to the 
B.annas of the estate and on her death the 
laintiff was entitled tothe property as 
jer reversioner, According to the plaint- 
if her mother Swarnamoyee and Anund 
Kumari:sold their properties to one Nabin 
Ohandre Chaudhuriin 1288 B. S. on the 
Bllegation: of a number of legal necessities 
in the deed of sale though, as a matter 
of fact,there wasno legal necessity at all. 
In 1230 B. S. the interest of Nabin in 
the property was purchased by defendants 
Nos. 1t0 8 in execution of a decree against 
him and so the plaintiff brought the pre- 
Bent suit for | recovery of possession of 
the 8-annas share. in the properties be- 


principal defente.in the case 
the properties had been sold for legal 
necessity and the substantial issue for 
° determination in the case, therefore, was 
whether there was legal necessity 


© for thissale as alleged in the sale-deed. 


— . SThe first Court found in favour 


Thé case has a little history behind it, 
of the 
‘defendants and dismissed .the suit. On 
appeal the learned Subordinate Judge 


who tried the appeaP came to the- conclu-. 
“sion that^no legal necessity had been" 


established and he allowed the appealand 
-decreed the suit. The defendants there- 
‘npon came upto. this Court in second 
~ appeal anda *DivieioneBenceh of this Court 
heard’ thie second appeal, - get aside the 


1 D - 1 7 
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: present case. 
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ord rof the Subordinate Jud ge and sent 
the case back on remand fora re-trial of 
the appeal with certain observations and. 
directions. The appeal was then heard | 
byanother Subordinate Judge and this 
learned Judge also camedothe conclusion 
that legal necessity had not been established . 
and that the plaintiff was,therefore, entitled ` 
to & decree. Defendants Nos. lto 8 have 
appealed to this Court against this deci- ' 

sion of the learned Subordinate Judge. 

I! was taken through the judgment ‘and 
theorder of remand passed by the Divi- 
sion Bench and my attention was drawn 
to the fact that the learned Judges in 


their judgment observed that the principles . ` 


as laid down in the case’ of Nanda Lal 
Dhur Biswas. v. Jagat Kishore Acharjya . 
Chowdhuri (1) should apply tothe present 
case. It was. contended before me that 
the learned Subordinate Judge against 
whose decision the present appeal hes 
been preferred committed an error of law 


‘jn holding that the principles in Nanda 


Lal Dhur's case (1) could’ not apply to tbe 
As I read the judgment of 
the learned Subordinate Judge I do not 
think that he means to say that the 
principles in Nanda Lal Dhur's case (1) 
could not apply to the case beforehim. As 
a matter of fact the learned Subordinate 
Judge began his judgment by saying 
thatthe principles as enunciated in the 
case of Nanda-Lal Dhur Biswas v. Jagat 


Kishore Acharjya Chowdhuri (1) were to 


be -bornein mind and nowhere did the, 
Subordinate Judge say that the principles 
as laid down in that case were not to be 
considered: in the determination of the 


case before him, One of the principles 
«longing to her father Brojo Kishore, The 


was: that” 


laid down in that case is that a recital 
thatisto be found in an old document 
assumes a great importance after & long 
period oftime when all those who could 
bave given evidence on the relevant 
points have grown old or have passed . 
away and arecital of this. nature cannot ' 
lightly be set aside. But their Lord-. ` 
ships qualified this observaticn by saying 
that the recital in order to be entitled to - 
such importance must be consistent with 
the probabilities and circumstances of 
the ease. In the present case the learned 


(1) 36 Ind. Cas. 420; 44 0.186; 20 M. L, T. 335,51 
M. L. J, 563; (1916) 2 M. W. N. 336; 4 L, W, 458718 
Bom.. L. R. 868;14 A.L. J. 1303; 24 Q. L. J. 487; 1* 
P, L. W. 1; 210. W. N. 225; 10 Bur, L. T. 177; 43. ], 
A. 240 (P.O) | 


=" 


EA 


- A 
BW 9 - 


eome.more and more weighty as time-goes. ! 
‘‘belonged-to Swarnamoyee's husbaád's es- 
tate as there was no evidence to show that 


on. But such recitals can never be cón- 


dlusive.evidence. In the case. of recitals” 


found in old documents they. can be used as 
presumptive evidence but the: presump; 


tion that can arise from them cannot be. 


said to, be.one which is unrebuttable, In 
the present case if thers was any presump- 


tion from the.recitalsin the deed of sale: 


the findings of fact arrived at by. thelearned 
Subordinate Judge were sufficient in law 
to-rebut that the 
fora, of opinion that the learned Subor- 
dinate Judge 
Biswas v.. 


Lal Dhur Jagat 


those principles he came to the conclusion 
that those principles would not be- of any 
help in view of the circumstances and find- 
ings of fact.arrived at in the case. 
Another small point taken before me: was 


in connection with the admissibility. of. 
It was” 
said that the learned Subordinate Judge: 


2 certain document Ex. (D). 
was wrong in holding the document as im- 
admissible. This document has beén shown 
to me. 


bond. Oneof its executants purported.to. 
bea lady and there was no signature on. 
the document of any attesting witness.. In 
these. circumstances the lower Appellate: 


Court, ia my .opinion,. was not wrong.in 


holdiag the documsat to be inadmissible: `` 

In the properties in dispute there was.a . 
Taere - 
has been a certain amount of controversy ` 


helding of about 2. kanis of land. 


ovar this holding. Ths learned Subordi-. 
nate Judge has found as a fact that this 
propsriy was a partof the estate of the 


presumption, I am, there-' 


gave a full consideration. 
tothe principles as laid down. in Nanda. 
Kishore. 
Acharjya Chaudhuri (1) and Ido-not think : 
fhat.he.can be said to have committed’ 
Bay. error of law wher after considering 


It is an unregistered mortgage- . 
‘was that thé judgment and decree of the 
learned Subordinate Judge. cannot he al- 


necessity at.all. 


property-and did not treat it as partof her 
husband's. -estate the property would be 


. hers," t wassaid that the learned Babor- 


dinate Judge in view of this observation 
was wrong in holding that the property 


Swarnamoyee had any fund of her own 
‘besides the fund of her husband's estate. . 
But the learned Subordinate Judge's find- 
ing on this point.was not based on this fact 
alone that- there was no evidence to show 
that Swarnamoyee had any fund of her 
own, There were other facts before him.ta 


.indicate-that the property was not her own 


but was apart of her husband's estate. As 
‘observed by him she dealt with it in the 
.kobala in-the same way as she dealt with 
the other” properties of her husband and 
‘although there are some statements in this 
kobala to show that this property belonged 


"to and was possessed by S varnamoyee there 


were other statements also to indicate that 


. the property had been purchased as a part 


of the family property. These being the 
circumstances of the case the finding of the 
learned Subordinate Judge on this point, 
namely, that thetwo kanis of land were 


not the personal property of Swarnamoyee. 


"but wasa part of her husband's estate a 
finding that cannot besaidto bebased on no 
evidence whatsoever should not, in my-opin- 
ion, be disturbed. Re 
-Another-point that was taken before me 


lowed to stand inasmuch. as he has not dis- 
placed the-finding of the trial Judge on the 


.quastion of, representation to Nabin of the . 
existence of the debts &nd of Nabin's en- 


Quiries about their existence. * The gon- 
sideration of this question can, in. my opin- 
ion, harily arise ‘ia view of the findings 
of fact arrived at by the learned Subordinate 
Judge when he heldsthat these was no legal 
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In view of the aforesaid observation I am 


. unable to'-hold that there has been any 


^ V [p. 42, col, 2.] 


` 
r, 


. gage’. 


error of law that would justify an inter- 
ferénce with the order passed by the learn- 
ed Bubordinate Judge. The appeal fails 
and is dismissed with costs. j 
: «On aa application on behalf of the ap- 
pellant I declare that the case is a fit 
„one for appeal, ; 
AN. bh " Appeal dismissed, 
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ALLAHABAD HIGH COURT. 

Wrest Orvin ApeBAL No, 95 or 1924. 
Present :—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Mukerji. 
AZIZ AHMAD KHAN AND oTHERS— — 

PLAINTIFFS--APPELLANTS ` 
versus 

OHHOTE LAL AND or8ESS—DEFENDANTS 

| — ReSPONDENTS. 

Transfer of Property Act (IV of 1882),5ss. 74, 88, 
95-—- Limitation Act (IX of 1908), Sch. I, Art. 188 — 
Suit for contribution by  co-morigagor— Limitation 
—Cause of action, accrual  of-—Subrogation—'En- 
cumbrance’, meaning of—Contribution of properties 
subject to encumbrances—Method of calculation of 
value of properties—Liability, whether merely pro- 
portionate. 

On the satisfaction ofa mortgage by a co-mort- 
Bagor, a charge arises in favour ofthe person mak- 
ing the payment, and the period of limitation to 
enforce that charge bya suit for contribution runs 
only. from the date of payment. He is not bound 
to sue for contribution within the period within 
which the morieagee whom he has redeemed could 
have enforced his rights. |p 43,col.1.] . 

Raj Kamini Debi v. Mukanda Lal Bandapadhya (2), 
dissented from. . : 


e ` Bora Shib Lal v. Munni Lal (1), doubted. 


A co-mortgagor sgeking contribution is not exactly 
in the same position, in all respects, as the mort- 
gagee whom he has redeemed. [p. 42, col. 2.] 

Where a right to contribution exists that right 

“comes into play only when the payment is made. [p. 
43, col. 1} 


. How far a party seeking contribution is to be: 
subrogated to the position of the mortgagee re- 


deemeg must depend on the circumstances of the case, 


e 

The word ‘encumbrance’ in 5.82 of the Transfer 
of Property Act does not necessarily mean 'mort- 
lt hasa larger meaning than a mere mort- 
gage.[p. 43, col 2.] s 

The ex prés#ion ‘amount of any other encumbrances 
in the said section does not mean “amount which 
would be payable by the propesty, having regard to 
the proportipnate value of the property and any 
other property which ,may be subject to the same 
mortgage". [p. 44,col. 2. " 

“In, e3keulating the extent of liability of a property 
for dantribation the valus of the partisular nronérty 


e ` - a " 
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ls to be determined where is ig subject to ‘ariy 
other’ encumbrance, hy deducting from the actual 
value of the property, the amount of such encums 
branes. [p. 45, co]. 1.] ; 

First appeal from a decree of the Subor- 
dinate Judge, Moradabad. . 

Messrs. K. N. Katju,e Mukhtar Ahmad, 
Shiam Krishna Dar and Narain Prasad 
Asthana, for the Appellants. - 

Messrs. Hamid Hasan, Surendro Nath 


| Sen, Peary Lal Banerji, Kailas Chandra. 


Mital, Kamla Kant Verma; Surendro 
Nath Verma and Shabd Saran, forthe Re- 
spondents. 


JUDGMENT.—The appellants before 
this Court were the plaintiffs in the Court 


- below, They -brought the suit out of © 


which this appeal has arisen for recovery ' 
of Rs. 26,972 8 by sale of certain villages, | 
and, in the alternative, for recovery of 
different items of money by way of con- 
tribution, to be enforced against certain . 
properties held by some of the defend- 
ante. a EM 

The suit. has been dismissed on two 
grounds, namely, one, that the plaintiffs 
did not put before the Court sufficient : 
materials to enable it to work out the 
respective burdens to which the properties 
might be liable, and the other, that the 
plaintiff has failed toimplead certain people 
who are necessary for a proper determina- 
tion of the suit. ; 

The respondents support the judgment 
on these two points taken by the Court 
below and also on the ground of limitation, 
The Court found that the suit was hot 
time barred, 

The points for determination 
appeal are; 

1. Whether proper parties are before 
the Court and, if not, whether, with a view 


in this 


“to the provisions of O. I, r. 9of the Civil Pro- 


cedure Qode, the Court should not have 
added the necessary parties and then deter- 
mined the suit? 
‘ 9. Whether the record does furnish 
sufficient materialsfor a proper adjudication 
on the merits of the case? i "D. 

3. Whether the suit should have been 
dismissyl on the ground of limitation as 
well? . | 

The facts of the case,so far as we are 
concerned with them in this appeal, are ail 
admitted and are as follows. 

One Jamil ul-Rihman was the owWner of 
considerable immoveable property and was 


- in a state-of chronic indebtedness, He: 


| ^" a se e rm 7 
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Sntered into ei 
to his properties, and they will: be stated 
presently, The suit for contribution ig 
based on the transaction No, 6.waich will: 
be detailed at itsproper placa, : The trans. 
BOHONG. are t=» | - - Y TA IEEE oe 
a ; ee a ih : - 
Oa 22nd September, 1897, Jamil-ul- 
Rahman, whom we shall hereafter call the 
mortgagor, madea simple mortgage for. 
Rs, 12,000 of five properties, namely;a 
house in Moradabad, the . villages Nagla, 
Rasulpur, 'Gauwari' and: two other villages. 
The mortgage was ‘in favour of. one 
Parshadi Lal, who-has - died; but his legal 
represéntatives are on the record, as defend-. 


* 
E 


. 


+ 


‘ants Nos, 5 to 8... " EM x 
Jamil-ul-Rahman ‘mortgaged, on 10th 
March, 1899, fora sum of Ra, 1,00 
biswa share in village Shadipur in favour 
ofone Ganpat Rai, whose legal repre- 
DE is a party to the suit, as defendant 
0.:18; iS de | 


. OL 

The mortgagor mortgaged, on the same 
date, namely, 10th March, 1899, another five: 
biswa share of the village Shadipur for a sim 

. 6£ Rs..1,000 in favour of Jawahir Lal, 

whose legal representative is on the record, 
gmong the defendants, as the. defendant 

' ANO. QU. auc A E 
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Jamil-ul-Rahman.mart 
on [lth April, 1899, fora 
three items of property, namely, 
Mahal Green, Asmauli . Thok ` Dh 
the house mentioned in connection with 

_ transaction No. M Hargu Lalisa party to 

the suit as defendant No. 33. On foot of 
this mortgage of Hargü Lal, à decree was 

. passed.in his favourin Suit No. 72 of 1911. 

In execution ofthe decree the property 

described as Asmauli Mahal Green ‘wag: 


sum of Rs. 8,000, 
Asmaüli' 


, Sold ‘at an auction-sale and was purchased . 
, the defendant No.. 35,.. 


by one Pahladi Lal 
for Rs. 40,000. This sale satisfied the mort-: 
gage entirely and left a balance in favour of 
the mortgagor, ^ °° E 


Jamil-ul-Rahman, on ' 29th. July, 1899,- 
„mortgaged for Rs. 8,000 the three: pro-- 
perties mentioned in connection with ‘the - 
transaction No. [V along. with” three other” 
Properties, namely, „Nagla, Munda -Khora: 
and a groya in the village of Asmauli. 
oe Hirza Lal fil 
sd as 219 of 1 


9li-and igot..a- final decree 


"TEE 

(4 wn MS aa 
a? 
` 


Mad RUAN €, d 
ght. transactions with reapact: | 


. The amount he' paid 


^Ohhote “Lal's mortgage was dated 10th 


0, a five-. 


` 
` 
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US 
gaged tó Hargu Lal, `- 


anno and; 
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[for sale; .Oue Obhote Lal, a patty .to the ° 
t deeres, who. wasa subsequent mortgagee 
of the village Nagla,.and who hed pur- 
chased:-a part of it satisfied the decree by' - 
-& payment in fallon 12th August, 1916. 
| was Rs. 31,734-4. 


March, 1908. He became a subsequent pur- 
,Ghaser of the village Nagla through bename 
` purchases and later, through, direct pur- 
. chases. . These facts are, however, not very 
; material. for our present purposes. Ohhote 
, Lal, having paid off the decree of Hargu 
" Lal No.219 of 1911, sold off his rights 
-acyuired: by the payment to one Shaft 

Ahmad. -Before he did this, he took 4 
- sum of. Ra, 10,000 from one Hidayat Ali and 
. purported to release the property in his 

hand, froin liability. l = 


3 qT amil-ul-Rahman madé a mortgage of 


. tenitems of property in favour of the 


“same Hargu Lal, on 23rd September; 


' 1899, forasum of Rs. 5,000. On foot of 


. this mortgage, the decree No. 220 of 1911 
`” was passed on 26th July, 1911. The pro- 


perties.mortgaged were :— 
(a) Nagla, (b) Jalalabad, (o) Munda 
"Khera, . (d) Asmauli Mahal Green, (e) 


Asmauli: Thok Dhanna, (f) Asmauli Thok 
Sarjit, (g) the grove in Asmavli, (h) 
hadipur, (i) Inayatpur and (j) house in ' 
Moradabad. ; - 
Having obtained the final decree on 
"10th May, 1914, Hargu Lal took out execu- 
tion ofhis deoree. Ohhote Lal, who was 
again a: party to the decree, as a puisne 
mortgagee of village Nagla, andas a sub- 
-sequent purchaser ofthe village, paid in 
full thedecretal amount which exceeded 
Rs. 20,000, on 19th July, 1916, He, there- 
- after, sold all the rights that he "i aei, 
“by sueh. payment to the plaintiff No. 1 an 
"Taháuwar Shah Khan, the predecessor-in- 
“title of ‘the remaining plaintiffs. : The 
. plaintiffs sought to recover Rs. 26,000 and 
odd, asig stated in the beginning of the 
. plaint, by the sale of the items (h) and (i) 
alone, on.the ground that ,other properties 
‘were subject* tv prior mortgages. This 
‘portionof the claim has been abandoned. 


‘and is no longer pee ns 


` 
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J amil ul Rahman mortgaged to, one 
Ganga Dei,on Zlat April, 1901, the five 
items of'propert? which were mortgaged. 


ed a suit which was number- in transaction No. l to, Parshadi Lal and, 


along with the 


= eo 


m tke village of Bundra,. . 


. b, 


- 


E TLS e R " AME. 
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acoordanoe. with a judgment. of this Court 


. 40 
* Musammat Ganga Dei paid off > Parshadi 


Lal's mortgage, and having brought a suit 
for sale," sold-some property, and her decree 
was satisfied. RE 


VIIT, , 
Játnil-ul- Rahman mortgaged to : Dharam 
Das for Rs. 8,000, on 23rd February, °1901, 
Bhadipuyand  Bhojra. Dharam Das filed 
the suit No. 173 of 1913 and proceeded to 
execute his decree, At the instance of 
Ohhote Lal, such rights as he had acquired 


by satisfaction offDecree No. 220 of 1911. 


. (mentioned above) were notified, and one 
‘of the properties mortgaged, namely, 
Shadipur was sold, subject to Ohliote Lal's 
charge. The decree:holder or his repre- 
sentatives purchased the property and paid 
' off the encumbrances Nos. IL and III 
mentioned above. Defendants Nos. 21 to 
24 are tife legal representatives of Dharam 


as. < | 

The plaintiffs’ claim now ‘is that their 
predecessor-in-title, Ohhote Lal, discharged 
the burden created by the transaction 
No. VI on the several properties mortgaged 
on 23rd September, 1894. They claimed 
that the respective .owners should make 
good the sums that may be . found recover- 
ablefrom the several properties, and, in 
default, the monies may be realised by sale 
of the several properties. 

We now proceed to consider the several 
points that have been set forth above as 


in Bora Shib Lal v. Munni Lal *(1) that 
sucha suit would not be time-barred. 
We fced not express-any opinion at pre- 
sent as to how far this case was rightly 
decided. It would probably. be necessary. 
to re-consider the law laid down there when 
a suitable occasion arises. The contention, 
however, before . us is not whether a - 
puisne mortgagee, by paying a prior 
mortgage, gets 12 years’ time from the 
dateof payment within which .to enforce 
his newly acquired rights. The question 
before usis whether Obhote Lal, having. 
paid the decretal amount, not as a 
puisne’ encumbrancer, but as & pur- 
chaser of the village of  Nagle was 
entitled to exact contribution from the 
remaining 9 properties: and whe- 
ther this claim for ‘contribution is within 
time, We have already said that Obhote 
Lal acquired the property of Nagla. It is 
‘stated in the judgment of the Oourt below, 
and it was admitted before us that Chhote 
Lal had, prior to the deposit of the decretal 
amount, become, by certain benami pur- 


chases, the owner of a part at least of 


Nagla, His rightto contribution hes not 


: been denied before us and it has not been 


contended that Chhote Lal's right to con- 
tribution has not passed to the plaintiffs, 
We, therefore, proceed to consider the ques- 
tion, on the basis of the facts that a right of 


a 
ty 


contribution does exist inthe plaintiffs, ` 
who stand in the shoes of Chhote Lal.  . 

The payment by Ohhote Lal of Decree 
No. 220 of 1911 was made on lth July, 
1916, Itis claimed for the plaintiffs that 
‘their suit for -contribytion is within 


. arising for determination at the present 
stage of the litigation. 

' The first pointis one of limitation., We . 
-have already said that the claim to enforce 
the payment of money by sale of two 


properties hassbeen abandoned before us.. 


e t 


.* . This relief had been 
ground that Ohhote Lal, having satisfied 


claimed on the 


the decree passed in favour of Hargu Lal, 
on ‘foot. ofthe martgage of 23rd September, 
1899, (transaction No. VI) had stepped into 
the shoesof the mortgagee  Hargu Lal 
and was, therefore, entitled to recover by 


suit, the money actually paid by him, 
from allorsome of the properties mort- 
gaged ander the paid transaction No. VI. 


he plaintiff sought to exclude 8 out of 
the 10 properties onthe ground that. they 
. were either sold in execution of a prior 


mortgage or were subégect to prior mort- ` 


gages, W8 meed not consider whether the 
claim to enforce the ` original mortgagees' 
rights, by Chhote Lal of his legal repre- 
sentatives, would be barred by time or not. 
The learned Subordinate, Judge held, in 


time, having. been brotight within 12 
years of 19th July, 1916. The contention of 
the respondents is that by satisfaction of 
the mortgage. decree, Chhote Lal was sub- 
rogated to the position of Hargu Lal as a. 
mortgages of the date 23rd of September, 
1899 ; that the plaintiffs’ right to enforce, 
the contribution was virtually a tight to 
enforce the mortgage. of 23rd-September, 
1899, and that the suit having been insti- 
tuted more than 12 years from 1899 is bar- 
red by time. Reliance has been placed on 
a Calcutta case, Raj Kamini Debi v. Mu- 
kanda Lat Bandapadhya ( ) We have care- 
‘fully examined the case, but are unable to 
agree with it.  - ! 

(1) 63 Ind. Cas. 604; 44 A. 67; 19 A. L. J.. 840; 31. 
P. LSR. (A) 193; A. I. R.-1922 Ali. 153. 

(2) 57. Ind. Cas. 868; 25 O. W. N: 283. 
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The argument that found favour with the 
learned Judges of the Caloutta High Court: 


was this. A puisnemorigagee who satisfies - 


& prior mortgage is subrogated to the Dosi- | 
fion.of the prior mortgagee, and iu order to: 
enforce the rights acquired. by him on such. 


payment under 8.74 of the Transfer of Pro- .. 


perty Act,he has the same period of limi- 
fation as the mortgagee who has been re- 
deemed. This, in our opinion, is a correct’ 


proposition, though it militates against the. 


view taken in this Oourt-in the case of 
Bora Shib Lal. Munni Lal (1) quoted 
above. It was pointed out that where 4 
usufructuary mortgage. is: redeemed by one 


of the mortgagors, and he-obtains posses-'. 
Bion ofthe property, the period of limita. 
tion within which his cd-mortgagor can- re- 


deem. his share of the mortgaged. property 
- from the co-sharer who has already redeem-: 


ed the entire property is the same as has. 
been prescribed for the redemption of the: 
‘original mortgage. This is again a right: 
proposition of law and is supported by the . 


Full Bench case of this Court, namely, 


Ashfaq Ahmad v. Wazir Alt (3). Farther - 


it was pointed out that where one of the 
mortgagors redeems 8 prior mortgage, he is 
subrogated to the rights of the prior mort-. 
gagee and on that account has a priority, in 
enforcing .a right of contribution, over. 
transferee of a co-mortgagor, although the. 
actual payment that gave the plaintiff a, 
right to enforce contribution was made sub- 
sequent to the mortgage made. by the co- 
mortgagor. Thisis in accordance with a 


decision of this Court in. Har Prasad v, 


Raghunandan Prasad (4) and is, undoubt- 
edly, a correct proposition of law. On the: 


basis of these three“statements of law, it was ` 
held, in the case of Raj Kamini Debi v. 
. Mukanda Lal Bandapadhya (2) that a suit:: 

to enforce contribution is a suit to enforce: 


the rights ofthe prior mortgagee and that, 


therefore, the remedy of the prior mortgagee i 


must be availed of within the period within 
whichthé prior mortgagee could enforce his 
remedies. The learned Judges recognise 
that this view might be hard in certain: 
cases, but remarked that they were unabie 
to cometo any otherconslusion. . | 


With due respect, it appears to gis very. : 
clearly, that the learned Judgeshave missed .. 
the point. We have to look to the princi- ` 
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‘ples on which the first three propositions 
of law; enunciated above, are based and we 
shall at onca see why,in.the case of a suit. 


& n 


4} 


for contribution,a-different rule must apply. 
Before we proceed further, it will be ime 
portant to.note that the word “subrogae 
tion "is not to be found within the four 
corners of the Transfer of Propesty Ac}. 
The word * subrogation" means substitu- 
tion, The rule of substitution has been, 
adopted and: applied by Qourts of Equity, 
on the principle, “ He who: ‘seeks 
equity, must. do equitly. If a certain 
party ‘owning property and his “pro- 
perty are relieved from a certain liabil- 
ity, it is the duty of the owner to see that 
the party who relieves isnot allowed to 
Suffer. This is the-principle of subrogation, 
Now let us examine the three principles 
from which the learned Judges of ‘the Oal- 
gutta High Court thought that the fourth 
proposition, followed. | z 
Where a puisne mortgages. redeemsea 
prior mortgage, heacquires the rights of the 
prior mortgagee. This is under s. 74 of the 
Transfer of Property Act. By such pay- 
ment the puisne mortgagee, redeeming the 
prior mortgagee, only temporarily ‘relieves 
the subsequent mortgagee or the mortga 
or from the burden of the earlier mort 
gage. He is-allowed to step into the shoes 


. 0f the prior mortgagee only in order that he 


might enforce the very remedies which were 
‘open .to. the - prior mortgagee. There 
is no reason why a redemption by 
him should extend the duration of the 
liability of the mortgagor or sub- 
sequent mortgagees, by extending the 
period of limitition. There is ‘no principle, 
therefore, on which the remedy of the prior 
mortgagee could be extended for the bene- 
fitofthepuisne mortgagee making the pay- 
ment. In this connection tke case decided 
in this Court, namely, Bora Shib Lal v. Mun- 
Lal (1) may have to be considered again. 
The learned Judges in this case thought 
that the subsequent mortgagee, by making 
the payment, came within the. purview of 


.8. 95 of the Transfer of Property Act.and . 


by the actof payment, acquired -a charge 


. over ths properties redeemed -by him. If 


we read s. 95 of the Transfer of Property 
Act, wa shall at once sée that this section 
has no application whatsoever to the casa of 


&.puisne, mortgagee satisfying the -prior 
‘mortgage. The learned Judges remarked 


that they wereapplying the principle under- 
lying s. 95 of the Transfer of .Property Act 


e*t 
1 


. haustive. D 
. bad in their mind the case of Ahmad Wali 

. Khan v:Shmsh-ul-Jahan Begum (5), decid- 

, -ed by their Lordships of the Privy Council, 
"where it was held that although it might 
‘þe seid thats. 95 applied only to the case 


L. TARI; IM, Le T. 143; 8 Bom. L. R. 397;- 16M. L. J. 
860,93 1,41 81, 8 Sor, P, O, J. 918 (P.O) | 
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and that it had been held that it was nob ox- 
The learned Judges evidently 


of usufructuary morigages, that it could be 


, read and itshould be read as applying to 


811 classes of mortgages, We are not aware 
ofany case in whichit has ever been held 


by the Privy Council that s. 95 of the 


Transfer of Property Act applied to the case 


-of a payment made by a puisne mortgagee. 


Thesécond proposition of law is that where 


one of the mortgagors redeems a prior mort- 


gage and obtains possession from the mort- 
agee, a co-mortgagor can redeem him only 
within the period within: which he could 


redeem the original mortgagee. This is so 


because the redemption by one of the mort- 
‘gagors.does not serve in any way to extend 


- the period of limitation in favour of the co- 
^ mortgagor. he VgBgOr . 

-usual 60 years’ period of limitation for re- 
‘demption. The- fact that a co-mortgagor 
py redemption has stepped into the shoes 


The co-mortgagor had the 


of the mortgagee and has been allowed to 
hold the property, other than his own, as a 
security for enforcing payment by his co- 


mortgagors, is no ground for granting an J 
indulgence to the co-mortgagor who wishes 


to redeem later, by extending the, period 


of limitation. u 
The third proposition of law is that a 
mortgagor whoredeems a joint mortgage is 


' entitled to the priority of the mortgagee ag 


against a sifbsequent transferee of the co- 
mortgagor. This is so because the burden 
that has been relieved was ofa debt prior 
in date to the subsequent encumbrance and 


the party who hes relieved the earlier burden . 
cannot be allowed to suffer. 


The doctrine ofsubrogation has been applied 
for the benefit of a party making the payment 
in suitable casesand cannot be applied to the 
disadvantage ofthat party. Where a suit is 
brought to enforce a contribution, which is 
hased on the maxim, ‘equiby is equality’, it 
ia only partially rightto saythat the party 


"making the payment and relieving the co- 
|. mortgagor's 
' subrogated, - 
‘mortgagee. It 


property from burden is 

the position ..of -the 
is clear that he cannot 
enforce fhe right of the mortgagee to 


(5) 28 A. 482; 10 OW. N. 626; 3 A.-L, J. 380; 3 O. 


26. 
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sell all or any of the properties to realis ^ - 


the entire money recoverable by him. The 
mongagee would be entitled, without any 


‘restriction, to enforce the payment of the 


entire mortgege-money against any one of 
the properties hemight choose to proceed 
against ; but the mortgagor seeking contri- 
bution has to exempt his own property (if 
‘it has not been sold) and must bear a pro» . 
portionate part of the mortgage-money.. . 
Then, he has to split up his claim and must 
ask fora proportionate payment from the. - 


owners of the remaining properties. Pro-.'- 


perties would contribute some more and, . 
others less according tothe respectivevalues: - 

of the properties. Thus it is clear thata :. 
co-mortgagor seeking contributiorf is not 
exactly in the same position, in all respects, 
asthe mortgagee whom he has redeemed. 
It was heldin a Oalcutta case, Digambar-. 
Das v. Harendra Narain (6), that how far a 
party seeking contribution is to be subro- 
gated to the position of the mortgagee re- 
deemed must depend according to the cir- 
cumstances of the case. Weapprove, (with - 
respect), of some of the remarks made in 
that learned judgment; At page 623* col, 
l will be found the following :, 

“ Tt is only by a fiction of law that the mort- 
gagor whoredeems the security is substi- 
tuted in the place of the original creditor; 
and althoughit is sometimes said that the 
substitute is put in all respects in the place 
of the party to whose rights he is subrogat- 
ed, even a superficial consideration will 
show thatthe statement is too broad and 
requires qualification,” E 


The learned Judgeg quote authorities 

for their statement in Mr 2 of.the same | 
page, namely, “the extent to which sub- 
rogation would be carried in any particular 
case, must be governed by equitable con- 
siderations.” This is a statement of law with 
which we agree. Then the learned Judges 
gay: ,“ If, therefore, one of several mort- - 
gagors satisfies the entire mortgage-debt, ' 

though upon redemption he is subrogated 
to the right and remedies of the creditor, `` 
the principle has to-be so administered as 
to attain the ends of substantial justice*ze- , 
gardless,of form; in. other words, the ficti- 


. tious cessation ofthe rights and remedies of, 


the creditor in favour of the person who ` 
effects the redemption, operates only to tbe. 
éxtent to which itis necessary to apply it 
j (6) 5 Ind. Oas. 165;. 14 O. W. N. 617; 11. C. L.J. 
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for his indemnity and protection.” This Property Act, each property is liable to 
statement of the lawis undoubtedly correct, contribute proportionately to its value; . 
There can be no doubt that where a fight The value of a particular property is to 
of contribution existe, that right comes into be determined where it is subject to “any 
play only when a payment is made. It other encumbrance” by deducting from 
would be absurd to say that although the the dotual value of the property the 
right to exact contribution arose in Ohhote ' ‘amount ofsuch encumbrance,’ It is argued 
Lal on 19th July, 1916, the limitation that the encumbrance means mortgage * 
‘against him had begun to run on 23rd Sep- and that the ‘amount of the encumty- 
tember, 1899, (the date of the mortgage) and ance must be taken to ha the proportion- 
that it had already been time-barred on ate charge that would exist on a property, 
23rd September, 1911, i. e, even before the ifit happened to be previously mortgaged 
right accrued, along with other properties. To illustrate 
The principle of subrogation may the meaning, if properties O, D and E 
have been applied and adopted by the are subject toa particular mortgage and, 
Tranafer of Property Act in certaincases, for purposes of contribution, their values 
butthe law that actuslly governs isthat have to be determined, we must see whe- 
which is enacted within the four ther these orany of these properties are 
corners of the Transfer'of Property Act. subject to any prior mortgages and what 
The maxim of law is well-known, viz, are the properties along with which they 
‘ where there is law, there is no equity. have been mortgaged. Then we have to 
Where legal rules are clear, equitable rules determine what would be the proportibn- 
cannot be applied. Supposing, therefore, ate liability under the prior mortgage of 
that equity would require that Chhote each of these properties. This argument, 
Lal’s right to contribution should be co- which found favour with the learned Bub» 
extensive with Hargu Lal's right, we have ordinate Judge, appears to us to beun- 
to be governed by the provisions of ss, 82: sound and opposed to the plain words of 
and yo of the Transfer of Property Act s. 82 ofthe Transfer of Property Aot. 
read with s. 100 of the same Aot. The To start with,the word ‘encumbrance ' 
. Yight of contribution in India, where the does not necessarily mean a mortgage, 
Transfer of Property Act is enforced, arises The word ‘encumbrance’ has not been de- 
under the provisions ofs. 82 of the Act, fined in the Transfer of Property Act and 
Under the view expressed by their Lord- we must interpret it in the manner in 
ships of the Privy Oouncil in the case of which it hasbeen used in legal parlance. 
Ahmad Wali Khan v.Shamsh-ul-Jahan Wharton in his Law Lexicon defines it ag 
Begam (5), quoted above, s. 95 is equally "a claim, alien or liability attached to 
applicable. On the satisfaction, therefore, property ; as a mortgage, a registered judg- 
of a mortgage oye co-mortgagor, a charge ment, etc.” If this definition be correct, 
arises in favour di the person making the and we must assume that it is correct, we 
payment and that charge can be enforced shall see that a mortgage is not the only 
uader s, 100 of the Transfer of Property thing which can be described as ar ehcum- 
Act. Thus we have the clearest sanction brance. Stroud, in his Judicial Diction- 
for holding that tho right to enforce arose ary, points out thata lease might be an 
on payment and, under Art. 1820f the encumbrance in certain cases. We have 
Limitation Act, the person making the no doubt that the word ‘encumbrance’ has 
payment has 12 years within which to alarger meaningthan a. mere mortgage. 
enforce the charge. The Transfer of Property Act deals largely 
We hold, in disagreement with the case with mortgages and if, by the use*of the 
of Raj Kamini Debt v. Mukanda Lal word encumbtanee, the framers of the Act 
Bandapadhya (2) thet the suit is not meant only a ‘mortgage’, nothing would 
time-barred. : have been easier forthem than to use the: 
The second and third points may be word mortgage and fot the word ‘encum- 
taken together. The ergument that has” brance.’ Where out ofone of the pro per- 
found favour with the learned Subordi- ties mortgaged, an estate, say, in the 
nate Judge is this. Some of the properties shape of. a pérmanent lease has been 
which are the subject-matter of the 6th carved out, before the making of the 
* transaction were dealt with by previous mortgage, out of the satisfaction.gf which: 
mortgagon, "Under s, 82 ef the Transfer of the question of aeontribution arinaa,” the 


* 


— 
— 


M 
&alue of the. property mortgaged, for tha 


purpose of contribution, must negessarily- 


.be the value of the property: inus 
the value: of the permanent lease, The 
owner, before the mortgage, may have 
‘very. much impaired the value of: his pro- 
perty by the execution of: & permanent 
Lnd ofeg- considerable portion of the estate. 


* . In the circumstances the value for the pur- 


poses of contribution must be determined, 
by deducting thg value of the lease. from 
the market-value of the property as a whole. 
. Then, again, & property mortgaged may 

be subject. to an attachment at-the date 
ofthe. mortgage.. The attachment will. be 
an ‘encumbrance’ if it be still subsisting 
at.the date of enforcement of contribu- 
iion, If this view ofthe word 'encumbr- 
ence’ be right, itis clear that the framers 
of 8. 82 werenot.contemplating only prior 
mortgages when theyused the word encum- 
bramce. .This would considerably diminish 
the weight of the defendant's argument 
-that.the: ‘amount of an encumbrance’: was 
meant to be the proportionate amount of 
mortgage-money -which could be attribut- 


able toa property ina suit for contribu- . 


stion. - 
^A Where:the language ofa Statute is plain 
in itself, it is not opento the interpreter 
to:add to it or to deduct from itor even 
-to consider whether the rule is likely to 
' ereàte hardships in particular cases if it 
‘be read in its ordinary sense. The words 
themselves alone must be considered to 
see the intention of the law given (see 
. page. 66, Craies' Statute Law, Edition of 
4.923, Broom's Legal Maxim, Edition of 
1924, page 343). is 

To- give effect to the contention of the 
defendants, we have to add considerably 
4o the language. of s. 82. Assuming that 
the word 'encunfbrance' has been used ina 
much. narrower sense, namely, in the sense 
of mortgage alone, the amount of an 
encumbrance or mortgage will be what has 
been described in the Transfer of Property 
Act itself as ‘the mortgage money,’ namely, 
the principal ameunt and the interest, If we 
‘ask. ourselves the question, ‘what is the 
‘amount of a prior mortgage on a particular 
‘property?’ we would readily get the answer 
. which would indicate* the total amount of 
the mortgage-money. . Nobody would think 
of ‘saying ‘although the total amount of 
mortgage-njoney recoverable from this 
- property is Rs: 10,000, yet, because with this 
property, and several ethers have been 


a 
n 
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. heavily 
. When the sixth mortgagee accepted aome.of 
the heavily encumbered properties as bis . 
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together mortgaged , the mortgage-money | 


on-this property is really Rs. 2,000," “Wa. 


‘cannot, except by doing violence to the 
.language of thesection, read the words 


"amount of any other encumbrance” as 


meaning "the amount which would be — 


payable by the property having regard ta : 


the proportionate value of this property and 


the same mortgage." | 
It has been urged that if wedo not accept 
the defendants’ interpretation, we shall be 


‘any other property which may. be subject ta ^^ 


doing great injury to the defendants, inas». 


much as some of the properties which have 
been more ‘than once mortgaged, will 


‘practically escape from contribution, For 


example, it was pointed out that, the-house 


‘property has been subject to three previous 
mortgages, namely, transactions Nos. J, IV 


and: V and that the total amount of the 
mortgage money payable under them would 
be no less than Rs, 28,000. It is urged that 
the house would practically be worth 


from the value of the property. In fact, the 
property has been valued at only Rs. 6,000, 
This argument need not deter us, There are. 
several answers to this objection. The 
argument comes to this only, that if we read 
s,- 82, naturally we shall be obliged to 


5I 


‘nothing if we attempt'to deduct Rs, 28,000. 


exclude some ofthe properties which are 


encumbered from contribution. 


security, and, when the mortgagors gave, 


-those properties as apart ofthe security, 


both the mortgagors and the mortgagee 
knew that the value of those properties, as 
security, was worthless.q The prior mort- 


.gagees could easily enforce their claims 


against the house alone. If the house escaped - 


the attack of the first mortgagee, it was not. 
likely to escape the attack of the second or 
the third mortgagee. If we consider 
Bupposede, cases of ‘hardship,’ we can point 


out the -possibilty of similar supposed hard 


eases, if the interpretation contended for on 


behalf of the defendants were adopted. This 


very case illustrates the hardship of the 
interpretation contended for by the 
defendants. In spite-of making 36 people 
parties tos the suit and in spite of bringing 
on the record a mass of evidence, the 


are necessary as parties and more evidence 
88 to properties is necessary. We, must 
remeniber that we are construing a rule of 
law and are not legislating. We have 


*' : e 


'plaintiffs have been told that more people . 


* 
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Statute be plain,itis rot open to us. to 


consider whether that. language would 
create any hardship or not. If there be hard 


cases, they may be good reasons for altering ` 
the law, but. they*ecannot be, good reasons’ 
for putting a meaning to, the language | 


which it does not bear. - . 
Further, we find thet the rule that has 
been enacted in s. 82 is ‘liable to be 


abrogated ‘cr modified, by the mortgagors. 


themselves; There appear in the section thé 


very important words, “inthe absence of a: 
contract to the contrary”. Where it is 


intended by the different owners of several 
properties, that each and every itém should 


be liable to contribute in a manner different: 


from.the one described in s: 82,;it would be 
open to them to agree among themselves to 
that éffect. The Legislature provided for a- 
rule only where the mortgagors, among 
themselves, or the mortgagors among them- 


selves, and the mortgagee (assuming that. 


the mortgagee too hasa voice in the contrect 


for contribution) did not come to any terms., 


We can easily conceive that the Legislature 
decided: to Jay. down a simple rule in 
simplest possible language and left it tothe 
parties to the transacticn to lay down any 
different rule for themselves if they wanted 
any sucli different rule: - 

We are clearly of opiriion that there is no 


justification for reading the word “encum-: 

j " and that further, 
there is no justification for holding that the 
words “amount.of any other encumbrance”. | 
“proportionate . mortgage-money: 
payable according’ to arule of contribu- 
t J . ` , * : E : 


branée" as “mortgage 


mean 
fon”, 


authority for the defendants’ contention and 
that is the case of Hari Rcj Singh v. Ahmad- 


pretation of s. 82 of the Transfer of Property 
Aot. The first thing that we have to observe 
in the case is that it does not appear: that 
the parties put different constructions on 


5. 82 (as before us) and the learned" Judges- 


were called upon to pronounce an opinion ag 
tQ which of the constructions was right The 
learned Judges merely proceed to show how 
contribution should be esleulated, It does 


appear, no doubt, from the judgment of the. À 
(7) 19°A, 545; A, W, N.(1807) 168;.9 Ind, Deo, (xe) ~ TOSuit.. o 7 o : 
s M a ee E If the learned Judge, in the Court be- 


E 


P. 
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; 
. ; : e 
Ei 


AZIZ AHMAD'KHÀN v. CRHOTE LAL. 
already said that if the language of ‘the. 


Only one case hag been cited to. us asan. 


o | 
learned Judges, that the amount ‘of thé 
prior mortgage which was direeted to be 


‘deducted from a particular property was a 


‘proportionate amount’ as contended for on 


‘pehalfeof the defendants. But it is also the 
case that: the learned Judges procegded to 


altogether ‘exclude from . consideration 
certain properties which had been sold in 
execution of prior mortgage-decrees; and,” 
thereby, adopted the inferpretation con- 
tended for on behalf of the appellants before 
us. If weadopt the principle of “propor- 


.tionate charge’, there isno reason whatsoever 


for excluding. from calculation the values 


made to bear, in the calculation, proport- 
ionate psrt'of the prior encumbrance, the 
prior encumbrance on unsold properties 


‘would diminish. It is clear, therefore, that 


the learned Judges who decided the -case 


"never felt called upon to- decide as to 
whetbers. 82 was'eapable: of two different. 


4 


‘interpretations, 


_ For the foregoing reasons we are-of opin- 
ion that the. learned Judge of the Court 
‘below was wrong in believing that it was 
incumbent on him to find out, ‘in the 


ce 


4 


-of-the properties sold in execution of prior ` 
mortgages. Itistrue that those properties 
“could not be made liable, but if they are 


case of each prior mortgage, what were. 


the properties mortgaged along with any of 


“the items mortgaged under the sixth trange 


Betion, what were the values of those 


, properties, who were the owners -of. those 
properties and soon. The learned Judge 


need not have troubled hiiself with such 
& wide enquiry and should have cónfined 
himself to the enquiry asto the amounts 


„of the mortgages (ss explained’ above) 
“under which particular 

liable =. 

7 ^ M our view be correct, 
‘ud-din Khan (7): We kave carefully con- `` 
sidered the case, but do not find fnything: 
in it to induce us to regard it ab an. 
authoritative pronouncement on the inter-; 


properties were 


e 
it is possible 
ney it is probable, that, with-the materials. 


to a proper adjustment of the liabilities 


"of the several properties owned. by théspar-- 
, ties to the' suit. «. i m 


. In the result, weset aside the decree of 


the Court below and remand the suit to . 


the learned Subordinate Judge with the 


. direction that heshall restore the suiten 
ita original number and. proceed .to dis. 
-pose of it according’ to law, having regard 


to the foregoing remarkg in our judgment. 
The costs here.and hitherto will abide the 


“on the record and the parties before the ^ 
Court, the latter would be able to coms 


^ 
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low, should still find that certain neces- 
. . Bary parties are not before him, ‘having 
regard to the provisions of O. I, r. 9 of the 
Civil Procedure Code, he must bring those 
partieson the record (subject to such orders 
as to costs as he may deem fit to pass) and 
proceed to try the suit. — 
ANA 07 Decree set aside: 
nee? EON Suit remanded, 
i e 


LAHORE HIGH COURT. | 


.* §xconp Orvit. APPEAL No. 1758 or 1997. ` 


February 8, 1928, 
i Present :—Mr. Justice Addison. l 
KHAN ZAMAN—PLAINTIFF—APPELLANT 


" versus - 
Musammat SAHIB JAN AND OTBERS— 
E DsFENDANTS— RESPONDENTS, 
; oM LR CE power to exchange 
ands. l l 
JA: widow is bound to preserve the estate and can- 
not efect an exchange even forthe purpose of im- 
proving itor getting a larger income from it unless 


the income derived is insufficient forher mainten- 


ance. 
— ' Nihali v, Lehna (1), followed, 
Second appeal from a decree of the 
Distriet Judge,  Rawalpindi, dated the 
. 80th. May, . 1927, reversing that of the 
Additional Subordinate: Judge, Fourth 
do Gujarkhan, dated the 13th December, 


' Mr. Aziz Ahmad, forthe Appellant. 
. Mr. Mukand Lal Puri, for the Respond- 
ents, e . ; | i 
JUDGMENT.—Musammat Sahib Jan; 
. & widow exchanged 10 kunals 9 marlas of 
e land for 10 kdnals 6 marlas of land. One 
of the four té*ersioners brought a suit 
‘for a declatation that the exchange was in- 
valid and without necessity and should not 
affect his réversionary rights on the death 
'"or.re-marriage of the widow. The trial 
Court held that there was no necessity for 
the éxchange and, therefore, decreed the 
suit. It found thatthe land, which the 
widow had.received, was two miles from 
.' the village, whereas the land she gave 
away was only a qfiarter ofa mile from 
^ $he village. It further found that thougH 
= the lend sho- gave a&wgy was inthe posses- 
sion of ogcupancy tenants, still they paid 
“a chakota of Rs. 2.3-6, Whereas the rent 
paid by tenents-at-widl for the land receive 
ed was only Re, 2-1-0. | 


. > E 
- 
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On appeal the learned District Judge 
took two matters into consideration. , He 
thoight that it was beneficial for the 
widow to get land tenanted by tenants-at- . 
will instead of by occupancy tenants. He 
also took into consideration the fact that 
the other reversioners did not object. He 
accordingly accepted the appeal and dis- 
missed the suit on the ground thdt the ~ 
exchange was beneficial to the widow. 
Against this decision this second appeal 
has been preferred. ; 

I am bound to follow the well-known 
ruling of Nihalt v. Lehna (1). It was laid 
down there that a widow cannot make 
exchanges even for improvement. .She is 
bound to preserve the estate and cannot 
effect exchanges for the purposes of im- 
proving itor getting a larger income from 
jt. It was, no doubt, held that she could 
effect an exchange for necessity, i.e, if 
the income derived from the land was in- 
sufficient for her maintenance and by ex- 
changing that land for other land. she - 
thereby received sufficient means to live 
upon. This is not the case here and no 
attempt has been made to prove that she : 
could not live upon the income of her 
land, In ‘fact it has been shown that tha 
land given to her yields at present less 
than the incomeshe was receiving for the 
land she gave away. 

it follows that the present exchatigé 
cannot be maintained. A male proprietor 
can effect an exchange ifit is dn act o 

good managementor to benefit his estate, 
but there is no such power in a widow. ' 

I accept the appeal qith costs in this 
Court and in the lower® Appellate Cour 
and setting aside the order of the lower 
Appellate Court, restore that of the trial. 
Court, decreeing the suit, . 

R. L, i Appeal accepted, 

(1) 9 Ind. Oas. 675; 2 P. R. 1911; 46 P, L. R, 1911; 
27 P, W. R. 1911. | 


PATNÀ HIGH COURT. . 
Civit Revixion No F19 or 1927, 
e° February 16, 1325; 
Present:—Mr, Justice Ross. 
. SOMAR SAO Halwai—PgtiTIONER 


; versus 
BALCHAND Goula AND ANOTHER 
Opecarre Party, e. 
Provincial Small Cause Courts Act (IX of. 1887),. 
& lü--Juriediction of Small Cause Courte, exclusing 


. form.’ 
. Indra Chandra Mukherjee v. Srish Chandra Baner--" : 
jee (1) and Pitamber Vajirshet v. Dhondu Navlapa (2), .- 
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nature of —Consent or silence, whether can confer juris: restored. ` But the petitioner wil pay 


diction— Small Cause suit tried as original— Appeal. | 
A decree passed by a ,Munsif who. is invested with 
Small Cause Court powers ina suit.which is really 


of a Small Cause nature ‘is. not appealable even ~ 


though the suit is wrongly tried in the regular 


followed. 


Where a Court has no jurisdiction: to. entertain an 
parties cannot confer- 


appeal, consent or silence of tie 

such jurisdiction on it. 
Application from an 

ordinate Judge, 


5th of August, 1927, reversing. that of the 


Munsif, Dhanbad, dated the 16th of August, 


1926. -. Po 
Mr. Sarju Prasad, for the Petitioner. 
Mr. K. N. Moitra, for the Opposite Party, 


JUDGMENT.--Thepetitioner brought. 
a suit for damages for the loss of a cow. ` 


which had been grazed under a contract. 
by the opposite party. The claim was 


for Rs. 100.. The suit was filed before. à., 
Munsif with powers of.& Small Oause, 


Court Judge. The suit was tried in the 
regular form and the petitioner was success- 


. ful, but he loston appeal before the Sub- 
ordinate Judge. - 


The point now. taken is that as the 


— Munsif had the powers of a Smali Cause 
Oourt ‘Judge and as this was a suit of a.. 


Small Oause nature, it must be taken to 
have been] tried as a Small Cause, because 


the jurisdiction is exclusive under s. 16° 
‘ofthe Small Cause Courts Act, . This . 


argument is well-founded and is support- 


which relied upo a decision in Bombay 
which itself is based upon Pitamber Vajir- 


shet v. Dhondu Navlapa (2). It is not dis-. 


puted by tbe opposite party that the Munsif 


-had these, powers or that the suit was ‘of 
the naturéof a Small Oause nor could it . ig, "M | | 
be disputed, but. it is said thateit would: Messrs, K. B. Ranganatha Iyer and 0.2, 


be unfairto allow this application when 


the petitioner himself instituted the suit. 
as & money suit and did.not take this“ 
" ereated in his, favour by the lst defemsdant. 
"The suitis brought against the two dee 


point when the appeal was. lodged. This 
id a matter affecting costs, but where there 
is & question of jurisdiction, consent or 


Bilence canhot confer jurisdiction, The, 
law is perfectly clear that there was no 


appeal in this case. - ; l A 
The decision in appeal must, therefore, 


be bet aside and the decree of the Munsif 


. Q1) 21 Tati. Cas, 130; 40.6, 537, 
, (2) 12 9, 480; Q Ind, Des, (N, 6. 808, 22 


‘executors, the powers of all may, 


the costs of the appeal. There will be no 


‘costs of this application. ' 
A. N, A. Application allowed, 

` $ F 5 l ` 
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ORDINARY ORIGINAL JURISDICTION 
OivinSuir No. 853 oF 1925. | 
^. February 7, 1928.. i 
' Present:—Mr. Justice Venkatasubba Rao.. 
Dewan Bahadur G. NARAYANA- 
' SAMI OHETTY— PLAINTIPF 
i versus 


. V. O. RAMASAMI OHETTY AND OTHERS— 


; , DEFENDANTS.’ e 

Succession Act (XXXIX of 1928), se. 907, 811— 

Executor—Power to mortgage—One of several executors, 
‘wight of, to deal with estate—Transaction not , pur- 
porting to be in executor's capacity, whether binding, on 
estate. : 

Under s. 307 of the Succession Act, an 
executor has power to dispose of the property of the 
deceased by way of sale or mortgage jin such manner 

-as he thinks fit, this power being subject only to 


. any restriction imposed by the Will itself. [p. 49, 


col. 2. < ` 
< Under s. 311 of the Act where there are several 
: P in the ne of 
any direction to the contrary, be exercised by any 
ys of them: who: has proved the Will. -[ibid,| 
‘Where a person who fills the position of an exectte 
tor is found . selling or mortgaging part of the 
festator's estate, he isto be presumed to be acting 
in the discharge ofthe duties imposed.on him as 
'executor, unless there is something in the transace 


; : di ich trary; and the cont is 
ed by ‘the decision in Indra Chandra | tion whith vrl, ee ic 
Mukherjee v. Srish Chandra. Banerjee (1) . 


not made out merely from the circumstance that the 
conveyance or mortgage does not purport to be 
executed by him in that capacity. [B. 49, col. 2; p. 50, 


Fe re : l 
m^ yi Venn & Furee's Contract (1) and -Colyer 4, 
' Finck (2), followed. 


Suit to enforce an equitable DE . 


Mr. V. Radhakrishnoyyu;, for the lainta 


T'enkataraghavachari, forthe Defendants, 
. JUDGMENT. —The plaintiff files this 
‘suit to.enforce an. equitable mortgage 


‘fendants,:who are’ brothers-in law, in their 
capacity as executors,with Probate of the 


e Will of Andalammal who died jn January, 


“19418, The ist defendant borrowed from 
‘the plaintiff four, sums: of money, namely, 
Rs. 400, Rs. 1,200, Rs 1,800 and «Rs. 500 on 


' the 26th of August, thé 18th of October, 
the 5th of Decembér and tHe 9th of March 


© . MADRAS HIGH COURT. “e: 


‘order of. the Sub- i 
Manbhum, dated the, - 


í 


; UR 
8. | 
/ 1918. respectively. In respect of each of 
these sums, the lst'defendant executed a 


promissory note without describing him- 
self as the executor of Andalammal. The 
plaintiff's case is that the lst defendant. 


represented to him that monies were re- 
fjuired for the estate of the testatrix and 
deposited the title-deeds of the suit house 


‘which. belonged to ber, intending to 


create an equitable mortgage. 


' The pleas 1aised are these, firatly, that 


no mortgage: was created, but the plaint- 
iff having obtained the title deeds in an- 
other connection, has fraudulently ‘put 
forward this claim; secondly, . that. the 


monies were. advanced to the lst defend- 


ant personally and not in his capacity as 
executer, and thirdly, that the mortgage, 
having been made byonly one of the two 
executors, is not binding upon the estate. 
I shall deal with these pleasin the order 
I have mentioned. It is’ impossible to 
takeany serious notice of the first plea, 
The plaintif keeps regular books of 
accounts and his day booksfor the years 
1917 and 1918 have been filed. Not-the 
slightest suspicion attaches to them and 


veach of the four entries relating to the 


loans specifically mentions that the advance 
was made on-the security ofthe property. 
“In the first-instance, only the day books 
"Were produced, . but in cross-examination 


of the- plaintiff, it was elicited that he- 


. maintained also rough  ehitaah ‘books, 
T thereupon directed him to have. them 
‘produced and they were-brought to Court 
after the luncheon interval. They con- 
“firmed and “corroborated iw every tpar- 


. - ticular; the entries in the regular day books 


and I must say that it is difficult to con- 
ceive of a mgre reckless plea than tha 


"Books were fabricated for the purposes of 


e. prid 


this case. 


` e- Ig there any substance in the second 
^ ples; 


that the lst defendant entered. into 
' these transactionsin his individual capacity? 
The plaintiff states on oath that this man 
represented to him that legacies had to be 
and repairs to the house had to be ex- 


' eeuted. The ist defendant made a fur- 


DM 
S. 
- 


‘ther -representation at that time that the 


other e&ecutor was dead, The plaintiff, - 


. then made enquiries of Mr.. Vinayaka 


‘Mudaliar,.a retired Assistent Oomniissioner 


. of Policet with whom the lst defendant 


was associated in the management .of a 


^"eertbin" temple'at Mylapore and the plaint- 


. Mi Wes ‘satisfied that the lst defendant 


Ps : 
E x " 
* - ] ^. 


NARAYANASAMI OHETTY b. RAMASAMÍ OHRTTY. 
required monies and advanced the samé ` 


‘ing money upon its security. 
iff deposes that when the first sum of. 


1 
1 


iog Ë C.1998. < 


to kim.. In the first place, among the 
documents deposited with the plaintiff, is 
the Probate ofthe Will, It is absurd to 
ask me to`. believe that the plaintiff into 
whose hands was put this Probate, could 


for a moment regard. the 1st defendant 


as the owner of the property. Then, it 
is an important circumstance, that under 


the Will, the disbursements to be made 


including the: sums to be paid as legacies, 


‘amounted to Rs. 3,800, whereas the main 


item of property left by Andalammal was 
the suit house valued at Rs, 3,000. Itis 
thus obvious that the provisions of the: 
Will could not be carried out, withóut the 
executors either selling the house or rais- . 
The plaint- 


Rs. 400 and the lastsum.of Rs, 500 were 
advanced, it wasrepresented to him that `- 


the amounts were required for -repairing .- 


and improving the house. When the 
other two sums’ were lent, he was told 
that they. were required for . paying off 
the legacies mentioned in the Will It is 
admitted that the house wasin need of / 


‘repairs and, as a matter of fact, itienow ` 


said. that repairs were executed. but it was 
the 2nd defendant who- advanced .the 
monies for the purpose. .On the face of the 
Will, there could be also no question that 


monies were really needed for . payment o 
the legacies specified in it.. I find no 


reason for disbelieving the  plaintiil's 
evidence and I accept it as true. .] gm 


‘satisfied. that.he- advanced monies tothe 


lst ‘defendant on the r&presentation made 
tohim that they were - required for the 


‘purposes of the estate. “Lam also satisfied . 
‘that the. Ist defendant borrowed these 


monies and mortgaged the property in his 
capacity as executor. 

The 2nd defendant pretends that the 
legacies mentioned in the Will were paid 
by himselfout of his own funds - within 
a year of Andalàmmals death.- I have 
not the slightest doubt that this evidenced 
is utterly untrue. I do not believe that 
he spenta single pie of his money in 
connection with this estate. The defend» 


ants say that. they were keeping &ecountü' - 


for their management of the estate from 
Andalammal's. death till 1919, but that 
those: account books have been lost, This 
isa palpable falsehood. The Ist defend-, 


‘ant has in his evidence made a reckless 
statement that he handed these. account 


.. : 
: 
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books, to the plaintiff who is said to be 
suppressing them, In his affidavit of 
documents, the lsat defendant had pre- 
viously stated that the books had blen 
lost and he has no explanation to offerin 
regard -to this glaring contradiction.. He 
has deposed further, that he mentioned 
to the 2ad defendant the fact of his hav- 
ing handed over the books to the plaint- 
if. The 2ad defendant, notwithstanding 
his anxiety to support his brother-in-law 
has not ventured to confirm the story, as 
in his own affilavit of documents, he also 
previously stated that the account books 
hai been lost. The .net result is, that 
the: account books of Aunapurani's estate 
have been ‘wilfully withheld by the 
defendants and one cannot help mak- 
ing the inference that if produced 


they would completely destroy the defend- 


ants case, There is a ;further circum- 


stance which showa that the case set up. 


is utterly false. The 2nd defendant says 
that he was carrying on & business in yarn 


and that he found monies for paying 


legacies from the profits made in that busi- 
ness. Heaske me to believe that he did not 
keep any accounts in respect of thàt business, 
Yesterday, while he was in the box, he said 
‘that he made notes in diaries showing that 
he made the payments. "Not only were they 
not produced yesterday, but even to-day 
they are not forthcoming, Thus, we find 
that neither set of accounts is produced, 
‘the 2ad defendant's private accounts to 
Bhow that he paid the monies, nor the 
 Jéstate accounts to' show that the monies 


AWere receiYsd. Then, again, why should . 


“the 2nd defendan 
allat that tims ? 

' tradictions, for the final etatement made 
is, that the legacies were made before the 


have paid the monies at 


Probate was granted. The 2nd defendant. 
was certainly not in such a position aa, to. 


make a voluntary advance of his own 
money under no compulsion, There was 
ho obligation on his part to pay his private 
tnonies before the house was sold and it is 
impossible to believe that he was so gener- 
' ousas to voluntarily disburse monies from 
his own pocket. He now produces an 
Recount book, which, on his own „showing, 
is worthless and stands thoroughly dis- 
Gredited. If any legacies were paid, I am 
sure that, in any event, it was not the 
2ad defendant's money that was used in 
paying them, i r 

* * | ghall now deal with the third ple 
4 l | 
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which raises a question of law. Under 
8. 3U7 of the Indian Succession Act an exe- 


cutor has power to digpose of the property . . 


of the deceased in such manner as he thinks 
fit; this power being subject only to any 
restriction imposed by the Will itself. Far 
from there being such a restriction . in this 
Will, the power to sell is implied, it being 
impossible to pay off the legacies without 


selling the house.. Asa matter of fact, it. 


is conceded for the defence that this power? 
is implied. It follows that*if the executors 
could sell the house, they could exercise the 
lesser power of mortgaging it. Then 
we ‘come to 4s, dll of the Indian 
Succession Act, It says that where 


-there are several executors, the powers of 


all may, in theabsence of any-direction ta 
the contrary, be exercised by any. ona 
of them who has proved the Will. “Again 
not onlyi& there an absence of direction 
to the. contrary, but there is aclause which 
says that any one of the two executors may 
perform all the functions of both. There 
is no substance, therefore, in the plea put 
forward. " 


Moreover, ada qusation of fact, it is not 
disputed that the lst defendant was 
managing the estate till 1919. There ara 
two rental agreements of the years 1917 and 
1918, which show that the Ist défendant 
alone was managing the estate. Jn the 
register ‘of the Corporation of Madras, the 
name of the owner of the house.was very 
early changed from that of Andalammal ta 
that of the las defendant, There was, 
therefore, nothing to prevent him from 
mortgaging a property belosging to the 
estate, ' 


The law on the point is thus stated by 


Stirling, Jin Im re Venn & Füraze's Cot. 
.* 


tract (1)! 


“It appears to me that I have the high 
&uthofrity of 
worth for saying that where a person 
who fills the position of an executor ig 
found-selling or mortgaging part of. his 
testatór's estate, he isto be presunfed to- 


‘be acting in the discharge of.the duties 


imposed on him as executor, ualess there 
is something in tha transaction which 


Snows the contrary; and furtheg,*that the 


contrary isnot made out merely from’ the 
Circumstance that. the conveyance or mort. 


(0 (1894) 2 Ch. 101; 03 Ly 2e Gh, 293; 8 R 229; 
wave ec ro PR Win 1 


ord Cairns and Lord Oran-- 


* 


+ 
* 
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gage does not purport to be executed by 
him in that capacity." | 

This case shows that when an executor 
deals with a property of the estate, it must 
be presumed that he was acting in that 
capacity, notwithstanding that this fact 
does not appear on the face of the dacument: 
In Colyer v. 
e observed thus:— 
"It does not matter that the mortgage to 
‘e Mr. Finch was not made avowedly (that 
is, on the face ef it) for the purpose of rais- 
ing money to pay debts; that is not at all 
necessary, norcould he be affected unless it 
was apparent on the face of the proceeding 
‘that it was not, and could not have been, 
so intended, I very much incline to think, 
that where a party, the deviree of real estate 
charged with payment of debts, sells, the 
purchaser has no need to inquire at all whe- 
ther the money is applied in payment of 
debts,or even whether itis a sale for the 
purpose of enabling debts to be paid." 
These observations apply to the facts of 
the present case, although I have given a 


finding that the mortgage was made ex- - 


preasly for the purpose of raising money 
for the benefit of the estate. . l 
I may mention why and in what cir- 
cumstances this defence has been raised. 
Tt was an ill-advised act of the plaintiff that 
' suggested this falee defence, Previous to 
the suit transaction,the Ist defendant in 
his personal capacity had borrowed from 
the plaintiff Rs. 3,000 on the mortgage of 
his own house, No. 89, Arundale Street, 
That house, the plaintiff believed was 
‘worth more than the amount due to him. 
In this belief he filed a suit on the pro- 
missory notes mentioned above, against the 
lst defendant personally without making 
any mention of the equitable mortgage in 
. question, and having obtained a personal 
decree he welt on to attach the Ist defend- 
ant’s equity of redemption in No. 39 Arun- 
dale Street. Next he filed a suit on the mort- 
gage of that property. In the course of 
that litigation the plaintiff mentioned 
the, reason for adopting this strange course, 
Hé said that he was advised by some 
Solicitor that the suit mortgage 
was invalid as it was created only by 
one of the two executors and that his 
‘yemedy was to proceed against the 18t 
‘defendant personally, as, on the face of 
the promissory notes he made himself per- 
(2) (1856). 5H, L. O., 905; 26 L, J, Ch, 65; 3 dur, 
yy) 26; 10 E, R. 1199; 10 R, R, 442, 
i ! T 


t 


Finch (2) Lord Cranworth : 
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gonally liable. Having found that he was 
unable to realise:his monies by the course 
he adopted, (No. 39, Arundale Street, did 
net fetch the amount expected), the plaintiff 


. has now filed the present suit under the 


power given to him under O. XXXIV, r. 14,. 
Code of Civil Procedure. This circum- . 
stance has led the defendants to put forward 
the plea that the mortgage was never 
created. f 

I pass a mortgage decree for Rs. 7,255-8-5 
with interest on Rs. 3,900 at 12 percent. 
per annum from the date of the plaintiff 
to the date fixed for sale and with further 
interest on the aggregate amount at 6 per 
cent, thereafter. Time for redemption is 
one month. The defendants shall pay per- 
sonally the costs of the suit, y 

On behalf ofthe 2nd defendant, I was 
asked to adjourn the case on the ground 
that some of the witnesses had not come. 
This is a most frivolous application. The 
ex parte decree against the 2nd defendant . 
was set aside by consent of the plaintiff, 
and ‘one of.the conditions on which the 
Order was made in his favour was, that 
the case was to be peremptorily taken 
up yesterday. It was done andthe hear- 
ing was prolonged till to-day, and I have 
not the slightest doubt that the adjourn» 
ment is asked for to gain time. No sub 
IGnas have been taken out for these 
witnesses and it is impossible to accede to 
this request. 

In the. course of the. trial, the 1st de« 
fendant impressed me as such a liar that 
I intended at the.time to take proceedings. 
against. him... under the Urimihal „Proe 
cedure. Code. at least in- regard, io hé 
palpabl false statemdgt; but, on refleotion, 

have decided: not to take any. such 
action. E : p 

VN. Y. . -Suit decreed. 
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LAHORE HIGH COURT. - 
MiscELLaNEOUS First Civit APPHAL .-- 

No. 849 of 1927. 

Jantiary 26, 1928. 
_ Present :—Mr. Justice Dalip Singh: 
- Eirm LAL SINGH-AMIR SINGH— , 
Prautrtrrs==Deo. te HoLpERBS—A PPELLANT - 


versus — EE 
' Fig DHANNA SINGH | 4 

DIWAN SINGH—Jovrdmznt-Dzptors= 

' RESPONDENTS. Ww 7 i 


Partnerahip—Deceased pariner'a son--Power to. give 


3, 
. ss * 


102 I. 0. 1938 


discharge of partnership debt —Civil Procedure (ode 
(Act V of. 1908), s. 47—Adjustment of decree, whether 
question in execution — A ppeal. 

The order of a Oourt deciding that a decree has 
besa adjusted is an order determining a qifestion 
arising in execution and is appealable under s. 47, 
Civil Procedure Code. ; 

The son of a deceased partner cannot give a 


complete discharge ofa debs due to the partnership. | 


Miscellaneous first appeal from an order 
of the Subordinate Judge, First Class, 
Jhang, dated the 25th February, 1927. . 

Messrs. Jagan Nath Aggarwal and Mu- 
kand Lal Puri, for the Appellants. 

Dr. Nand Lal and Mr. A. R. Kapur, for 
the Respondents,  . 

JUDGMENT.—The firm Lal Singh- 
Amir, Singh obtained a decree against 
the firm Dhanna Singh-Diwan Singh 
on the Ist of July, 1925. Execution 
of the decree was taken out and on the 
23rd of April, 1936, Diwan Singh 
pleaded an adjustment of the decree by 
payment to one Gopal Singh. Gopal Singh 
is admitted to be the son of Lal Singh, 
a deceased partner of the firm Lal Singh- 
Amir Singh. Dhanna Singh and Diwan 
Singh are real brothers of Lal Singh. The 
Court below held that Gopal’ Singh was 
one of the six partners of the decree-holders' 
firm. This was based largely on the 
admission of Counsel for the decree-holder, 


I have read the statement in which the ` 


alleged admission was made. I find no 
such admission. In the first senténce the 
words are “Gopal Singh pisar Lal Singh 
zarur hat" and not “Gopal Singh pisar Lal 
Singh hissadar hat” as Counsel for the 
respondent would have me read it, and the 


‘words aretoo clearly written for any dispute . 


on the point. @There is a dot which 


could not possibly occur in the word “hissas . 


dar" andifthe word ware “hissadar" either 
an alif 
hold that the word is żarur. 
The next portion cf the statement oh 
which reliance is placed reads fs follows: 
Digree haza ke chhé dar hain: "Assumiog 
that the word "dar" isa miswriting for “hds- 
sadar" the fact that Gopal Singh is ad- 
mitted to be entitled to a share in the 
Hlecree assets doesnot mean thatit ig ad- 
mitted that he was & partner in the firm 
becausé even asthe son of a deceased part. 


ner he would be entitled to realise hig 
«Share of whatever assets came to the hands | 


of the partnership as partnership property, 
Further, it is in “evidence and admitted. 
* that Lal Singh died in 192), There ig 


LAL SINGH-AMIR SINGH v. DHANNA.SINGH-DIWAN SINGH, ' 


or a dal is missing. I, therefore, | 
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nothing to show that there was any con- 
tract by which the firm was to continue in 
spite’ of the death of one of the partners. 


Therefore, presumably the firm dissolved’ 


on tke death of Lal Singh and there is 
nothing to show that Gopal Singh* was 
continued as a partner or taken into the 
firm after the death of Lal Singh. Gopal 


‘Singh was a minor up to 1921 and it Ss 


difficult for me to see how-he-could be a 
partner in the firm before: the death ef 
Lal Singh, the firm not béing‘a joint Hindu 
family firm. However be that.as it may, I 
hold that it is not Povia that Gopal 
Singh was a partner in the firm of Lal 
Singh-Amir Singh. It is further not pro- 
ved as wascontended by Counsel for the 
respondent in the alternative that he was 
an agent forthe purpose of ‘reeeiving this 
debt on behalf of the firm. It .is aleo so far 
as I am aware clear law that theson of a 
deceased partner cannot give a com- 
plete discharge of a debt due to the part- 
nership... | 
Counsel for the respondent took some 
preliminary objections which were over- 


‘ruled by me without edlling on Counsel 


for theappellant. One was that the case 
was not in execution of & decree between 
parties and, therefore, no appeal lay under 
s.47. Secondly, that as Gopal Singh had 
been heldto be a partner of the firm a 


- right had been declared in his favour and, 
"therefore, ad. valorem Oourt-fee was pay- 


able. Valliappa Chetty v. Rungasawmy 
Naicker (1) was cited. by Counsel in sup- 
port of this second proposition, but neither 

oint seems to me to arise, The question 

ere is simple whether the decree has been 
adjusted or not, and the decree-holder can 
surely appeal when it is held that jt 
has been adjusted, and it is obviously 
also a Question arising in &xeeution. 

The appeal is accepted, the case will ba 
remanded tothe Court below for disposal 
according to law. The appellant will have 


- his costs throughout, ; 
B. L. Appeal accepted, , 
ai) 35 Ind, Cas. 429) 10 Bur. L. T, 42; .8 L, B. R 
o s 
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| PRIVYCOUNCIL | 
APEEAL FROM THE LAHORE-HIGH Court. 
.  _ February 21, 1928. 
Present: —Lord Shaw, Lord Carson and 
is Sir Lancelot Sanderson. 
Musammat HUSSAIN BIBI—Dergypaxt 
~—A PPELLANT 
T MEE UE. versus . 
Sayad NUR HUSSAIN SHAH AND OTHERS— 
ve PLAINTIFFS — RESPONDENTS 
Religious Endowments Act (XX of 1868), s. i4— 
Suit for vemoval‘of gaddinashin ‘or trustee— Neglect 
.of duties—Trustee setting up ‘his own title to trust 
property—Practice—Privy Council—_New -point urged 
-for first time befgre Privy Council. 
n a Suit brought by the plaintiffs under s. 14 of 
‘the Religious Endowments Act XX of 1863 (after 
‘obtaining the ‘necessary permission ofthe Court as 
‘required by s.18 of the Act) forthe removal of the 
defendant from her position as.gaddi nashin and 
trustee of ‘a religious institution, on the ground of 
'misfeasafice, breach of trustand neglect of duty on 
cher.part, it was found that the defendant, besides 


steadily misappropriating the whole income of the . 


trust property and neglecting every one of the 
“purposes for which the wakf was instituted, was 
‘persistently setting up atitle to the wakf property 
cas her own personal estate : 

: Held, by the Judicial, Committee (affirming the 
‘High Court) that these facts constituted sufficient 
grounds for her removal from office. [p, 53, col. 2.) 

‘The law insists upon honest administration and 
management of a wakf or religious institution and 

. upon conformity to, and not defiance of, the trusts for 
which ‘such an institution is established and a 
‘breach of ‘those obligations is a ground for removal 
‘from office, [ibid] B , 
v. Peary Mokan Mukerji.v. "'Monohar Mukerji (2), Sri- 
mivasa Chariar v. Evalappa Mudaliar (3) and Vaidya- 
natha Ayyar v. Swaminatha- Ayyar (4), relied on, 

' In genéral it may be laid down that neither party 
"o proceedings before the Privy ‘Council should be 

- permitted to start for the first time at their Lord- 
ships’ Bar fresh points of objections which have 
been open to him ‘and haye been neglected at 

. opportune and donvenient stages ofthe litigation in 

> the Indian Courts.  [p. 52, col, 2.] 

: White v. Victoria Lumber & Manufacturing Cò., 
+ Ltd (1), relied on. "9 
— Nur Hussain Shah v. Hussain Bibi, 89 Ind. Cas. 429, 
affirmed, > © 
. Appeal from a judgment and deeree of 
the High Oourt, Lahore (Martineau and 
* Moti Sagar, JJ ), dated the 16th April, 1924, 

réported as 89 Ind, Cas, 429, reversing a 
judgment and decree of the District Juige, 

""Tiahoze, dated the 3rd January, 1023. 

. "The material iacts of thè case are set 
out in their Lordships’ judgment, and also 
in the report of the case in the Cour 

' below: see 89 Ind Oss. 429, 
^ Mr. Abd&l Majid, for the Appellant. 

- Mr. Dube, for the Respondents, 

JUDGMENT. 
Lord Shaw.-This is aa appeal trom 


the judgment aid decree of the digh Gourt 
! ° o 7^ 
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of'Judicature at Lahore, dated April 16th, 
1924, reversing a judgment and decree of 
the District Judge, dated January 3rd, 1923, 

The appeal arises. out ofa suit brought 
by the plaintiffs under s. 14of the Religious 
Moadowments Act XX of 1863 in respect of 
a religious institution ab Lahore known as 
the Takia Rasul Shahian. 

Under thatsection "any person or persons 
interested in any mosque, temple or religi- 
ous establishment, or in the performance of 
the worship or of the service thereof, or 
the trusts relating thereto, may,... sue 
... the trustee, manager or superintend- 
ent ...for any misfeasance, breach of 
trust or neglect of duty . . . and the Civil 
Court may direct" specific perforthance, 
damages, etc., "and may also direct the 
ramoval of such trustee, manager, superin- - 
tendent or member of the Committee," 
The case has been fought out in the 
Courts. below on the footing that a wakf 
‘existed, of which the appellant Hussain 
Bibi was gaddi nashin and trustee—with, 
of course, the responsibilities which attach 
.to such & position. Thejudgment of the 
District Judge narrates that Hussain Bibi 
has been judicially held to be the de facto 
trustee or gaddi nashin of this particular 
institution, and he proceeds to deal with 
the case upon that footing. 

From the High Court judgment it is only 
7necessary to cite this, namely, that “the 
defendant repudiated the allegations made 
by the plaintiffs in their plaint [that is, 
‘acts of misfeasance, -ete.] and contended 
‘that she had beenduly appointed a gaddt 
‘nashin and had properly managed [the 
institution.” $. 

In these circumstances, the Board heard 
"with astonishment the first and funda» 
mental proposition of the learned Counsel 
‘for the appellant to. the effect that the 
question was whether there was a wakf 
atall. The Courts below had not heard this 
audacious proposition and had disposed of 
the case in foro contentioso on the main 
subject of dispute, viz., whether there had 

been such mal-administration of the wakf 
by the appellant as gaddi nashin as’ 
warranted her being removed from office. 

. It seems perfectly plain not only from 
the facts in this case, but from the records 

° of previoas litigation, that the wak? existed 

and that she was gaddi mashin thereof, 
but itis unnecessary to go into that topic, 
for it woald not bein accordance withthe . 
pragtige of the Board to permit litigation, 
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to, beso condueted, "Tt isnot in accord-. 
ance with justice to the parties that, After 
an appeal has, been made to the 'Privy 
Oouncil, they should, for the - first. time 
learn what the true nature of the case to be 
made against them is. Norissuch a, course. 
fair to the Colonial Courts, whose judg- 
mente would thus be attacked upon 


grounds which they had not had an oppor-. 


tunity of considering" | White v. Victoria 
Lumber & Manufacturing Co. Ltd. (1)]. 
The same observation applies to a further: 


proposition attempted by the learned., 


Counsel to the effect, that, if this was, a, 
wakf,it was not publie, but private. That 
was not the position maintained in the 
Courts below, and no such distinction of 
that kind was attempted nor was any bar. 
set up to the ambit of responsibility of the 
gaddi nashin on any such ground, 

~The factsof this csse are of such a 
quality that the slightest sketch thereof 
seems sufficient to justify the High Court 
in having removed thislady from ‘office. 
That, Court finds that she has been bring- 


ing the income of the trust property to: 


herown private use. As to conserving the 
property, the High Court believes one 
witness to the effect that the defendant and 


her father have even ramoved the tomb of: 


& previous incumbent of the shrine and 
have been tying a she-buffalo on that place. 

Asto the. building, the shrine and hostel 
have become dilapidated: the income has 


been spent for the appellant's own per-. 


sonal uses, and there has been steady 
misappropriation, It is unnecessary to 


enterat lengthint#the cases of neglect, etc., 


in detail. One of thepurposss for which 
the wakf was instituted was to make pro- 
vision for fakirs and dervishes, and to 


arrange for their residence and comfort in - 


& hostel; to perform certain services at the 
shrine; and, in short, to look ster and 


maintain the mosque as & structure and 


as a place of worship with an imam to lead 
the prayers. Every oneof these duties has 
been neglected. 


Without further discussing the details 


of this neglect, their Lordships may now 


refer to the two principal elements of the 
case-—which appaared to them by themselves 


tp justify the removal of the lady ‘from - 


office. Shehas bean persistently setting 
up a ditle to varioas portions, if not to 


e 
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the whole, of the. pyoperty- as, hèr own. 


personal estate. This of itself- might not 


be sufficient: that is to. say, it is possible 


to figure a case in which the property has 
been “carefully and judiciously managed 


‘while. the trustee had the impression. that 


(D (1910) 4. 0, 606; 80 L.J. P.O, 38; 103 L. TI- 


the property was his or her own. That 
would be.a case of mistaken impression 88, 
to right, but no mismanagement of the suf- 
ject of the trust, a. unique case which 
would: require very special:proof. But.the 


present case is entirely different, because" 


the appellant has not merely set up, her 
own title to the property, but she- has 
alienated various portions thereof, asserting. 
in the sale-Geeds granted by her that the 
property wes. her own. These various- 
transactions are narrated in the judgment 
of the High Court. There seem, therefore, 


all the elements. of disqualification to ‘be: 


present. Tha case when it has reached 
this stage is beyondfurther argument. It 
falls within the ordinary principles of.;the 
insistence by the law of Indiaupon honest 
administration and management of a wakf 
or religious institution and upon conformity. 
to, and not defiance of, the trusts for which 
such an institution is established. A 
breach of those obligations is.a ground for 
removal from office. In recent years this 
Board kas reiterated those principles, and 
reference may be made to Peary Mohan 
Mukerji v. Monohar Mukerji (2), Srinivasa 
Chariar v. Evalappa Mudaliar (3) and Vai- 
dyanatha Ayyar v. Swaminatha Ayyar (4). 
Their Lordships will humbly advise ‘His 
Majesty that the appeal should be disallow- 
ed with coste, PN 
K.J. R. - Appeal dismissed; 
Solicitors for the Appellant:—Mesers. 
Francis & Harker. . 
Solicitors for the Respondents: —Mesars. 
Chapman Walker & Shephard. : 


o 62 Ind. Cas. 76; 48 I. A. 258; 34 O. L.J. 86; 41 
M. L. 
M. W. N. 554; 19 A. L. J. 773; 2 P. I; T. 725; 26 O. 
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L. Bom. L. R. 

12 

J A. L. J. 250 (P. O5. Eu 

à nd. Cas. A 51 I. A. 282: 49 M. L. J, 361; 
189: A.I. R. 1924 P. O. 221;, (1924) M. W. 

O. & A. L. R9 1078; 26 Boni-L. R. 1121; 20 

92 A. L J. 983; 40 C. L. J. 45g; 29 O. W. N. 

P.L. R, .L. R. 6A (P. O) 17; 1 


* 


154: 47 M. 884 
O.W. N. 617 (P. 


* 
- 


“fF 


1 
- 


- 


» 


* 


. 


.fendanta pleaded that the suit was governed 
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. ALLAHABAD HIGH COURT. has (elied on the case of Jagardeo Singh 
‘Second Civin Apprat No. 1282 or 1925. v. Phuljhari (1) though hehas stated that 


` December 5, 1927. heis rot able to appreciate the difference 
Present:—Mr. Justice Sulaiman, between the deeds which are void end 

and Mr. Juctiee Kendall. „the deeds which are voidable. ‘The 

“e MOHAMMAD NAZIR AND ANOTHER difference is patent and has been ex- 
—DEFENDANT8— APPELLANTS plainedin numerous cases. Wherea deed 
si versus l is nulland void thereis no necessity for 
^ ZULATKHA alias SUKHO BIBI— the party tocome to Court promptly and 
PLAINTIFF—REesPONDENT. ` have the deed actually cancelled or set 


Limitation Act (IX of 1908), Sch. I, Arte. 91, 120— aside, Where, however, a deed is good : 


uit for declaration that deed is void—Limitation Pag: . : 
Void and voidable transactions, difference between. -but is voidable and can beavoided at the 


A suit for a declaration that a transaction embodied Option of the party aggrieved, he must 
in a particular deed was from its very inceptiona come to Court within three years to have 
sham transaction is not a suit for cancellation of a jt get aside. As pointed out by this 


deed and does not fall within the purview of Art. 91 = al 
of Beh. T to the Limitation Act. Court in the case referred to above, a suit 


Sangawav. Huchangowda (2) and Pethermal Chetty fora declaration that a transaction em- 
v. Muniandi Servai (3), referred to. bodied ina particular deed was from its 


Tare a deed is null and ire there is 2 uri very inception a sham transaction is to 
sity for a party to come to Court promptly an 9r : t - 
havathe deed actually cancelled or get aside. Where, be distinguished from a suit for cancella 


however, a deed is good but is voidable and can be tion of the deed. The former kind of suit 


.Bvoided at the option of the party aggrieved, he must does not isi] within the purview of 


come to Court within three years to have it set Art. 91 of the First Schedule to the 


naBide. . ue PEN b ; : 
‘Second appeal from the decree of the Indian Limitation Act. This view bas 


District Judge, Allahabad, been consistently accepted by all the 


Messrs. Surendro Nath Sen and B. Malik, THEO MUN i^ od M 
for the Appellants. 


l T case of Gangawa v. Huchangowda (2) and 
Messrs. Mukhtar Ahmad and Brijmohan the case of Pethermal Chetty v. Muniandi 
Lal Dave, for the Respondent. Servai (3). 
"P The appeal bas, in our opinion, no force 
JUDGMENT,.—This is a defendants’ and is dismissed with costs. 
appeal arising out ofa suitifor a declaration. R.I. - Appeal dismissed. 
Wr B [oe Fs otc (1) 30 A, 375; A.W. N. (1908) 156; 5 A. LJ. 
18, was null and void, and that the de- ; 
fendants had not acquired any right i S TF n ds EE 
thereto. The document purported to be a (3) 85 O. 551; 35 I. A. 98; JO om. L. R. 590: 12 C. 
sale-deed for consideration executed by W.N. 562; 5 A. L. d. 200; 7 C. L. J. 528; 14 Bur. T. 
the plaintiff in favour of the defendants. SP M. L. J. 277; 4M. L. T. 12; 4 L. B. R 
The plaintiff's allegation was that it was ee 
a wholly fictitidua document never in- : 
tended to pass titlein the lifetime of the 
plaintiff, and that no consideration had e 
in fact passed, and that the document i ` 
was void ab initio. Both the Courts below - 
have decreed the claim. The only question 
of law, which was raised jin the Court 
below and which israised before us again, 
is the question of limitation. The de- 


LAHORE HIGH COURT. 
Seconp Civi, APPEAL No. £619 or 1993, ° 
January 12, 1928. ` 
by Art. Iieofthe Limifation Act and ought , PIN ee ee ur cond ane | 


to h¢ve been .brought within three years < d : 
of the date whenthe pleiptif had know- HAKAM SINGH AND orBERS—Dr ri NDANTS 


ledge of the facts. The Court below has — ÁFPELLANTS 


held that the Article applicable is the’ Cereus i 
general, Article, namely; 1200f the Limita- HA a occa ae 


tion Act, as the suit was really a suit for Adverse d 
, : | possession—F'emale holding gstate in lieu. of 
declaration of title. The. learned Judge maintenance, nature of possession of—Heir's suit Án 


|» 
. ! 
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possession—«Limitation, starting point. of—Pleadings— 
‘Averment in plaint not denied, effect of-—Custom— 
Maintenance—Unmarried daughter's right ta mathten- 
ance, l 

The possession of a'female who is allowed to hold 
property merely in fisu of her right of maintenance 
PEE be held to be adverse to the real heir. [p. 56, 
col. 1, ae 

Bura Mal v. Narain Das (1), followed. 

According to the general custom in the Punjab 
unmarried daughters are entitled to be maintained 
out of the estate of their father. [ibid.] 

An averment in a plaint which is not denied in 
the written statement by the defendant must be held 
to have been admitted by him, [p, 55, col. 2.] 


Second appeal from a decree of the ' 


District Judge, Jullundur, dated the 14th 
Augus, 1923, affirming that of the Subordi- 
nate Judge, Fourth Class, Jullundur, 
dated the 19th March, 1973. ] 

Messrs. M, Sleem and H. D, Bhalla, for 
the Appellants. 

Lala Badri Das, R. B., for the Respond- 
ent, 


JUDGMENT.—Malla Singh, Jat of. 
the Jullundur. District made a gift ofa 
portion of his property in favour of his 


four pichhlag Sons (Hazgra Singh; plaint- 
iff, and his three brothers) by a registered 
deed dated 14th April, 1893, Malla Singh 
was childless at the time. It was provided 
in the deed that if noson was subsequent- 
ly born to him, the whole of his property 
would goto pichhlag sons. No provision 
was made in the deed for thecontingency 
of the birth of any daughter. l 
As it happened, subsequent to the 
execution of the above-mentioned deed, 
two daughters were born to Malla Singh 
but no son. Mall&é Singh died in January, 
1901, and then a dispute arose about succes- 
sion to his property. When the mutation 
with respect {o his land came up fordis- 
posal, the pichhlag sons as well as .the 
collaterals claimed to be. the heirs. The 
Revenue Officer, who decided the mutation: 
was, however, of opinion that the unmarried 
daughters were. entitled to.hold -posses- 
sion in lieu of .maintenence till death or 
marriage and mutation. was .aecordiugly 
sanctioned.in their names.: Neither the 
pichhlag sons nor the collaterals took-any 
step to contest this decision of .the Re- 
venue Officer. .. 2." > PLE R 


*One of the daughters died subsequently 
and the other Musammat Santi was married 
in 1920! The land was thereafter mutated 
in favour of the defendants, who are 
collaterals of Malla Singh. . Plaintiff Hagara 


P 
e : e 
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Singh the sole survivor, ott of the fouf 
" pichhlag sons of Malla*Singh, then institut? ` 
. ed the present suit on 28rd December 
-1921, for possession of the land, 


-Revenue Officer's decision but 


 - 88 


on “tha 
basis of the above-mentioned deed dated 
14th April, 1593. The defendants pleaded 


inter alia that the suit was barréd by 


limitation, but this plea was overruled and 


the suit was decreed by the trial Court, The: 


learned District Judge coneurring, with the 
findings of the trial Court dismissed the 


ppeal. . 
The defendants have come up to this 
Court in second appeal and the sole con- 


tention put forward on their behalf is that 
‘the suit was clearly time-barred and should 
. have been dismissed. The learned Counsel for 


both the parties were ‘agreed before us that 
Art. 140 of Sch. Iof the Indian Limitation 
Actis applicable to thecase. According to 
this Article, the period of limitation would 
run from the time the ‘estate falla into posses- 
sion’. There is nodoubt that according to 
theterms of the deed, the- pichhlags were 
entitled to succeed on the deathof Malla 
Singh, The lower Courts have, however, 
found that the daughters were allowed to 


succeed in lieu of their right to mainten- . 


~ ance, by an agreement between the pichhlag 
Bons and the collaterals and hence held the 


suit to be within time. This finding does 
not appear to besupported by the evidence 
on the record. Both the pichhlag sons and 
the collaterals claimed the land at the time 
of mutation and it was the Revenue Officer 
who of his own accord seems to have 


mutated the land in favour of the daughters. 


It is true that neither the pichhlag sons nor 
the collaterals attempted to challenge the 
in the 
absence of any other evidence this fact 


‘alone cannot be held to” establish any 


agreement on the point between the parties 


“to this suit. 


- Itis, however, pointed out on behalf of 
the plaintiff-respondent that it was speci- 
fically asserted in the plaint that, the 


unmarried ‘daughters held possession of the 


land in’lieuof maintenance with the per- 
mission and consent of the plaintiff and that 


this. allegation: was‘ not. .dénied::. by “the 
. defendanté .in the- jawabdawg.e It ‘is, 
- therefore, contended-that the. possessiorf of 


the'unmarried' daughters being permissive, 
plaintiff's cause of action: only asose when 
the defendants took possession of the land 
after the marriage of Musammat’ Santi in 
1920. This contention appears tous to be 


, + 


" 
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wèll-founded. On a strict construction of 
: the pleadings, there is ro doubt that it must 
be held to have been admitted by defendants 
that the unmarried daughters held posees- 
sion of the property with the permission of 
the pichhlag sons in lieu of maintenance, 

here dre, however, other’ circumstances 
* Blso which point to the same conclusion. 
Fko pichhlag sons had a. strong claim to 
Malla Singh's property under the deed of 
1893, which they had asserted at the time 
of mutation and it cannot be expected that 
they would have abandoned the claim 
without even a contest, if they had not been 
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her right of maintenance did not hold it 
adversely to the realheir. and that limita« 
tion did not run till after the death of the 
widow. 

In view of the pleadings of the parties as 
well as the other circumstances alluded. to 
above we hold that the possession of the 
unmarried daughters in this case was 
permissive and not adverse to the plaintiff 
and that plaintiff's suit was, therefore, with- 
in time. 

We dismiss the appeal with costs. 

Rh. Appeal diamissed, 


willing to allow the unmarried daughters : — : 
to remain in possession in lieu of their | 
right of maintenance or had looked upon 
the claim of the daughters as ‘adverse’. 
There is no doubt that according to the 
general custom in thia Province, unmarried 
daughters are entitled to be maintained out 
of the estate of their father and although 
‘there was no specific provision in the Will 
for the maintenance of the daughters, the 
pichhlags probably thought that theirclaim 
tomaintenance could not be defeated by 
the Will They may have been readily 
inducedto accept this position owing toa 
feeling of gratitude towards Malla Singh, 
who had treated them £0 generously. Second- 
ly, it is significant that Musammat Santi 
quietly gave up possession of the property 
on her marriage in 192U. The land left 
by Malla Singh has been held to be ‘non- 
‘ancestral’ and this finding has not been 
challenged before us in arguments. 
According to general custom, daughters are 
‘ entitled to inherit non-ancestral property 
in preference to collaterals. If, therefore, 
the contest was merely between the 
daughters and the collaterals the former 
i might have been expected to claim the 
property of Malla Singh. The faot that the 
surrendered possession quietly on her 
marriage suggests that she was conscious 
that her possession till then had been only 
permissive and that she had no claim to the 
land in the face of the deed, in plaintiff's 
favour. 


. The possession of a female who is: allow- 
edto hold property merely in lieu ofher 
right of matntenance cannot be held to be ° 
‘adverse’ to the real hejr. It was held in 
Bura Mal v, Narain Das (1) in somewhat 
similar. circumstances that the widow ofa 
pre-deceased son, who held land in lieu of 


(1) 102 P:R: 1907; 78 P. W. R. 1907. 


ALLAHABAD HIGH COURT. 
First Appgat FROM OxpeR.No. 107 - 


o? 1927, 
December 8, 1927, 

Present ;—Mr. Justice Lindsay and Mr. 

Justice Ashworth, 
TASKIN. FATMA-—APPLICANT—À PPELLANT- 

VETSUS 
MOHAMMAD MUNIM BAKSH ANd OTHERS: 
—OppusITtB PARTIES—HRESPONDENT3. 

Guardians and Wards Act (VIII of 1890), ss. 33; 48 
Application by guardian to institute suit on behalf 
of ward--Rejection of application —Appeal—Power 
of guardian tc institute suit without permisston. 

There is no provision in the Guardians and Wards 
Act which. makes it necessary for a guardian ape 
pointed under the Act to ask for the Courts per- 
mission before he institutes a suit on behalf of his . 
ward. [p. 57, col. 2. TM . 

An order dismissing an- application bya guardian 
for permission to institute.a suit on behalf of-a 
minor does not fall within the purview of s.43 of 
the Guardians and Wards Act «nd is not appealable. 

. 58, col. 1. 

LP such an cle will not prevent the guardian from 
bringing a suit, ifhe is so advised, but in bring- 
ing the suit he acts at his own risk and will not 
be entitled to the indemnity which is conferred 
upon guardians acting with the advice ofthe Court 
under sub-s. (3) of s. 33 of the Act. [tbid.] 

“First appeal against an order of the Dis- 
trict Judge, Budaun, dated the 4th of March, 
1927, in Miscellaneous Case No, 34 of 1920. : 

Dr. K. N. Katju, Messrs, Shiva Prasad 
Sinha and Shah Zamir Alam, for the Appel- 
lant. 

Messrs A. M. Khwaja, Peary Lal Banerji 
and Mushtaq Ahmad, for the Respondents, 

JUDGMENT.—This appeal is directed 
against anorder made by the District. 
Judge of Budaun on the 4th of March, 
1927, in the Miscellaneous Caee No, *34 of 
1920. ° 

In order to understand the matter which : 


isin contention before us, iteis necessary 


t * 
t [| 
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to say that thejappellant here, Musammat ` 


Taskin Fatma iga minor, the daugifier 
of one Ghafur Baksh, deosasel,. She is 
now married t Qiyum Baksh who after 
becomiag her husband was appointed by 
the District Judge of Buadaun as the 
guardian of Taskin Fatma's person and 
property under the Guardians and Wards 
Act, VIILof 1890. ^  — 

Before’ Qayum Baksh married this 
minor girlher guardian in the Court of 
the District Judge was her uncle Sattar 
Baksh, and while ' Sattar Baksh was acting 
as’ guardian under the Court, he, with the 
consent,of the District Judge, entered into 


certain arbitration proceedings in order to 


settle disputes between ihe sons of the 
deceased Ghafur Baksh and this girl 
Musammat Taskin Fatma, regarding the 
division ofthe property. Admittedly an 
award waspassed, and that award was 
subsequently made a rule of the Court. 

In the month of August, 1920, after 
Qayum Baksh had been appointed guardian 
of his wife, he presented a petition to the 
District Judge, asking for the Court's per- 
mission to institute & suit on behalf of his 
wife for the purpose of having the award 
and the decree, which had been passed, 
set aside on the ground of fraud and 
'eollusion. 


Itis apparent from ithe record, which 


is before us, that Qayum Baksh behaved 
in the most indisereet manner and in- 


curred thé displeasure of the District: 


Judge for what we must admit to be 
. Very good reason. When the application 
was put before 
directed its consideration to be postponed, 


because atthe time he thought that the 


husband of the girl and the other members 
of the family were angry with each other, 
and thatif their anger were allowed to 
cool, matters might be amicably arranged. 
He paseed an order on the 10th September, 
1926, postponing consideration of the ap- 
plication. ‘Then on the 4th March, 1927; 
he passed the orderwhich is now under 
appeal: All that the order says is as 
follows :— ; M 

“It is sufficiently clear from the events 
Subsequent to my  orler of the lath 
September, 1926, and from the condu3t of 
the applicant tnat thea 
made mola fide. I dismiss it." 

“We understand the applicant mentionel 
in this order to b» not the minor herself 
hut her guardian Qiyun Baksh, * 


e 
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tfe learned Judge he 


aoplieaition was. 


ogh 


This order is attacked here ön variou 
rounds; and itis said thatthe application. 


| for leave to file a suit on behalfof his 
minor wife ought to haya been allowed ` 
‘by theCourt on the ground that it was 


for the interest of the lady that such, a sui 
Should be brought. 
It appears to us that thereis a misunder= 


ings in the. Court below ‘and of the effect 
of the order, which was passed by the 
Judge on the 4th of March, 1927, and 
which is sought to be set aside by this 
appeal. 

There are certain provisions of the 
Guardians and Wards Act, which lay 


down thata guardian isnot allowed. to 
do certain acts on behalf of his *wardg. 
without the leave of the Court first 


obtained. But we are not aware of any pro- 
vision of the Act which makes it necessary 


. fora guardian appointed under the Act 


to ask forthe Court's permission before 
he files asuit on behalf of his ward. 
There is, of course, 8 33, which gives a 
guardian appointed by the Oourt the 
right to approach the Court and. ask for 
its opinion, advice or direction: on any 
present question respecting the manage. 
ment or administration of the property 


. of his ward. Then the section goes on to 


gay that the Court, if it thinks necessary, 
may cause notice of such an. application 
to. beserved on all persons interested, 
Sub-section (3) declares that if a guardian 
states in good faith the facts in hig 
petition to ths Court, and if hé acts upon 
the opinion, advice or direction : given 
by the Court, he shall be deamedg, so far 
as regarda his own responsibility, to have 
performed his duty as guasdian in the 
subject matter of une application. So far 
as the matter covered by s. 33 is concerned, 
if he has stated the facts to the Court 
in good faith, and if he. acts upon the 


‘opinion, advice or direction given by the 


Court, be will not be held responsible 
thereafter on any*claim to be made against: 
him by his ward. 

When this application was. presented by 


 the.miaor's guardian to*the District Judge, 


nb. section was quoted under Which the 
applieation purported to be made, but we 
have come to the” conclusion that there 
could have been no othep section except 
8.33 under which such an application was 
entertainable. Section 43 of the Act has*been 


‘mentioned with the suggestion thatit may 


i 


‘standing about the nature of the proceed?’ 


M 8 


. 
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-pa supposed that ths order made by Mr. 
Thurston on the 4th of March, 1927, was an 
order under s. 43. Ifit was an order under 
. p. 43, it would-be appealable under s. 47. 
But we do not think that the order fs one 
vnderse43. The application does notat all 
appear to have been under that section, nor 
GAN we treat the order of Mr. Thurston as 
one regulating the conduct or proceedings 
of the guardian appointed or declared by 
the Court. The order, therefore, is not one 
under s. 43 and is not appealable, All that 
can be said is that it was passed apparent- 
ly ina proceeding taken under s. 33, and 
that it must be taken that the Court was of 
opinion that the suit which the guardian. 
proposed to file was a suit which should not 
be brought. That order will not prevent 
the guardian from bringing the suit, if he 
ig so advised, but-in bringing the suit he 
afts at hisown risk and will not be entitled 
to the indemnity which is conferred upon 
guardians acting with the advice of the 
' Gourt under subs. (3) of 8.33. Dr. Katju has 
undertaken on behalf ofthe guardian that 
any suit which he proposes to file is to be 
conducted at the expense of the guardian 
himself. Wemake a note of this undertak- 
ing, and place it on record in order that it 
may bind the guardian in any future pro- 
ceedings in which the question of indem- 
nity for costs may arise. We must held, 
therefore, that no appealable order was pass- 
ed by the Court below, We, therefore, 
dismiss the appeal... We leave the parties 
their oww costs.. octa c 2. 

is 7 (CV Appeal dismissed.. 
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7. NAGPUR JUDICIAL COMMIS- 

E . SIONERB'S COURT... 

Sgsonp Oivin APPEAL No. 22 or 1927. 
ka January 23, 1928. l - 
-~ Present:—Mr. Prideayx, A. J.J C. 

GHOTI AND ANOTHER—DEFENDANTE— 

pi APPELLANTS, ` | 

l WworSus | " Mts 

. AMRÜLAL-—P.awTIFF—R£8PoNDBNT. 
`”. C. P. Tenancy’ Act ( I of 1920), 8. 95—T'rees stand. 
ing ‘on occupancy holding—Tenant's right. to collect 
fruit—Presgription against tenant., TH 

“A malguzar cannot, acquire by prescription the 
right to gather fruits from the trees standing on the 
occupđnty land of a tenant. Trees of all kinds 
“ standing*on an agricultural holding ‘area part and 
parcel of the land, used for agricultural purposes and 


QU. 


GHOTI V, AMPUTLÀL, 


109 1.0, 1088 ` 
the tenants hold in those treas rights analogous 40 - 
those, in the holding in which they stand. [p 89, . 


col, 2. 
Udesingh v. Ganenam (3) -and Fakira v. Ramkisan 


(2), followed. 

Appeal .against a decree of the Addi- 
tional District Judge, Balaghat, dated 
the 12th October, 1926, in Civil Appeal ~ 
No. 30 of 1926. 

Mr. P. C. Dutt, for the Appellants. 

Dr. Sir H. S. Gour, for the Respondent. 

J UDGMENT.—In the present case the- 
plaintiff, Amrutlal, is the lambardar mal- 
guzar of Mouza Gadtata in the Balaghat 
Tahsil. The defendants, Ghoti and Tukaram, 
‘arethe occupancy tenants of plots Nos. 15 
and 17/1. There are tenmoha trees in the 
plots. The plaintiff says the trees are his 
and have all along been in his possession., 
In 1924-25 the defendants wrongfully re- 
moved moha and gulli worth Rs, 35 from 
the trees. 

‘The defence was that the defendants pos- 
sessed the same interest in the trees which 
they had in the land. The plaintiff wes 
never in possession of the plots and never 
removed the crop of the trees and there was 
no right existing in favour of the defend- 
ants on Ist May, 1920. The defendants 
admitted that they removed the produce 
in respect of the year 1924-25 but con- 
tended that the quantity removed was 10. 
kuros moha and 2 kuros gulli. l 

It is well to consider what the plaintiff's 
case was. His Pleader stated that the plain:- 
iff is the owner of the moha trees in suit 
as he isthe malguzar, and he and his pre- 
decessors-in-title had been enjoying the 


produce of the trees Yor over 30 years, 


namely, since the time the trees began to 


“yield fruit. The defendants never enjoyed 


‘the produce except in the year in suit. 
The ownership of the trees and the right 
to fruit was never transferred to the de- 
fendan® when the lease of the land was 
given, It wasfurther stated thatthe plaini- 
iff doesnot base hisclaim on any custom 
but relies on his prescriptive title. 
The issues struck for trial were:-— 
. “l. Whether the plaintiff and ` before 


‘him his predecessors-in-title had been in 
possessfon of, aud enjoying tbe produce of, 


the treea in suit forthe last 80 years as 
alleged ? 

“2 Had the plaintiff an ‘enforceable 
right to the trees in suit on Ist May, 
1920 ? : 

"3. What was.the produce removed 


the defendants and of what y alue? 


1097, 0. 1998 


“4, Whether the claim is time-barred as 
allagad hy the defendants? 


“3, What relief are the parties entitled 


`: | 
The trial Gourt fada the first two issues 


in the affirmative, and accepts the valua- - 


tionand theamount of moha produce ra- 
moved by the defendants, the claim was 
held not to be barred by limitation, and 


a decres for Rs. 2 was passed in plaintiff's - 
favour. Qu appeal these findings have been - 


upheld 


eid. ^ j 

It is hera argued that theowner of thesoil 
ja the owner ofthe trees, and that though - 
for & nümber of years the tenants may 


have allowed the landlord to collect the 


moha and gulli, that does notdebar them. 


from now claiming the produce of the 
trees. [am raferred to a case decided by 


Sir Henry Stanyon in 1908, viz, Udesingh — 
"malguzar he is the owner, of the soil, and 


v. Ganeram (1), aod that distinctly lays 


down that a right to plant or maintain. 


treas on the land of another cannot be 
acquired as an easement by- prescription. 
The head-note further states. ' 


"In the absence of a contract or custom - 
to the contrary,.a tenant of agricultural: 
laud is not precluded from claiming pay-. 


ment of an annual ground rent for the. 
use and occupation of the land .by the 
maintenanes thereon of fruit trees belong- 
ing. toanother who is not his landlord, 
merely because he and his predecessors 
have allowed such trees to stand on the 
land, and thefruit thereof-to be taken by 
the owner thereof, for many years with- 
out objection or demand for such ground 


In the body of the judgment the learned 
Judge writes: “The fact that a tenant, 
in. ignorance or waiver of his right, -has 
allowed.his landlord or some third. person 
to take such produce for any nunfber of 
years, would not destroy such -annually 


recurring right. It could only be defeated — 


by contract or custom. A 
My learned brother, Kinkhede,. A. :J. O., 

in Fakira v. Ramkisan (2) held:— — 

_ "Trees. of all kinds standing on an agri- 

cultural holding are part and patcel of 


the land used for agricultural purposes, ..* 


at east in those ‘cases where the property 
ju them has not hasn: expressly severed 
from the property in the soil on: which 
they stand. . An occupancy tenant has the 


(1) 2 Ind. Cas. 230; 5 N. L. 


LR.$592. ^". 
` (2)-87 Ind, Cas,3015; 21 N. LOR. 25; A. I R 1998 ^ 
. ^ ara cud riwaj-i-am —Entries in wajib-ul-arz,. value-of 
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same analogous rights in the trees as he - 


has in the holding on which they stand." 
He further held thatas an occupancy 
tsnant* holds analogous rights in the trees 
‘Standing in his holding and as his interest, 
has by law been made untransferable, the 


property in the trees is also untransferable, . 
and incapable of being severed or parted’ 


"with apart. from the soil of the i 
brie they 2 " — 
ection 95 of the new Te 
states ;— .— TEN 
"Subject to any right existing on the data 
when this Act comes into force or to 
any entry in the village administration 
‘paper, a tenant, other than. a sub-tenant, 
"Shall have during the period of his tehancy 
the same right in fruit trees in 
as he has in the holding itself." : 
, For the plaintiff itis contended that as 


when he created the tenancy it was 
mérely for agricultural purposes by con- 
tract, and that there isa presumption that 
the defendant’ has the land only. for 
agricultural purposes, the other rights in- 
cluding those in the trees remaining with 
the. plaintiff, the landlord. The plaintif 
in the. present cass distinctly claimed a 


right by. prescription, and. following the 


authority: of Udesingh v. Ganeram.- (1. I 
must hold that the right cannot. be ac- 
quired by prescription, and it is immaterial 
whether the plaintiffihas been for years 


taking the produce; for, his doing so would 


not destroy such annually recufring right. 

I hold that the plaintiff is not entitled’ to 

the decree he has been given: I, therefore 

Bet aside tha decrees of both the lower 

Courts and dismies the plainéiff's suit with 

costs throughout, - 
"G. R. D, 


. coats. The plaintiff will pay the defendants! 


. Decree set aside, 

_. LAHOREHIGH COURT, |: 

' BECOND O1vin APPEAL No. 840 or 1927, : 

20 ^. February 13, 1928 = 7 
Present:—Mr. Justice Addisón. : 


* 


— APPELLANTS 


LAMAN KHAN AND oTHRRS—DEPENDANTS 


DE E "  , Versus * n 
. ; ABDUL RAHIM KHAN AND'ANOTHBIy 

i PrAINTIFES— RRBSPONDENTS. - 
Wajib-ul-arz, whut is-Distinction between wajib-ul- 


his holding. 


[I 


. Appearance though they have theright, when their. 
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»£-Gppearanoó- of~-Ala maliks and adna maliks, 
Fights of in village Sohila, Tehsil Phalkar, District 
Mianwali, 

A wajib-ul-arz isa village statemont of custom as 


‘distinct from the district statement of custofn which 


is called riwaj-i-am. [p. 61, col. 1 
* It is settled law that entries in wajib-ul-a»z relat- 
ing to questions of custom are not agreements he- 


, geen the members ofthe proprietary body but are 


presumptive evidence ofthe existence of the rules 
of custom embodief therein, It is for the person 
who contends that the custom is notas given in the 
wajib-ul-arz to prove his case. [ibid.] 
Muhammad Chiragh Khan v. Amir Chand (1), 


Dilsukh Ram v. Nathu Singh (2) and Ahmad Shah v, . 


Khuda Bakhsh (3), referred to. 

In Mouza Sohila, Tehsil Bhakkar of the Mianwali 
District the adna maliks have no.right to take forci- 
ble possession of their original field after its re- 


land is*completely submerged, to get land in adne 


malkiyat equal to the original area on paying jhuri, 


which the ala maliks cannot refuse to take. [tbid.] 


«Second appeal from a decree of the 
District Judge, Mianwali, dated the 4th 
December, 1926, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Bhakkar, 
dated the 3ist August, 1926. 

: Mr. Anant Ram Khosla, for the Appel- 
ants. 

Mr. Aziz Ahmad; for the Respondents. 

JUDGMENT.-—The plaintiffs, who are 
ala maliks in the village sued the defend- 
ants for possession of a field measuring 
18 kanals 11 marias on the ground that this 
land had been completely washed away by 
the river & long time ago and, when it 
re appeared in 1919-20 it became shamilat 
deh and as such the ala mialiks had the best 


title to také possession ofit. Accordingly 


mutation was effected in their favour and 
they took possession of the land and cultivat- 
ed it upon its re appearance. The defend- 
ants who were adna maliks of the land 
before its submersion, however, thereafter 
took unlawful possession -of it and the 
plaiatiffs sued them for possession. - The 


. defendants pleaded that the submersion 


was only partial and that they cultivated 
the land oa its re-aprearance. They further 
contended that it was theireright to break 
the land as they were adna maliks before it 
was submerged, The Subordinate Judge, 
who tried the suit, heldthat the land had 
beea completely washed away and that the 


plaintiffs, who were ala málik$ had a 


superior right to take pdssession of it on ite 
re-appearance and had actually done so. 
He decreed the claim and the defendants 
appedled tó the District Judge. It was 
admitted before him that the submersion 
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was complete., It was again contended be» 
ford him that, under the terms of the wajib- 
ularz, the defendants had a better title 
to get possession of the land on its reap- 
pearance, He held against the defendants 
and dismissed the appeal. He, however, 
granted the defendants a certificateon the 
following question of custom:—Whether. 
when the whole holding of an adna malik. 
is submerged and later re-appears and be- 
comes shamilat deh the previousadna malik 
is entitled to cultivate it or the ala malik. 
On this. certificate, this second appeal has: 
been admitted. 
' I have gone carefully through the provi- 
sions ofthe wajib-ul-arz and there is no 
doubt as totheir meaning. Paragraph lis 
as follows:— EE 
“The ala maliks have the first. righttocul 
tivate the shamilat,and after them this right 
devolveson theadna maliks. Ifthe latter 
have no intention or means to occupy this- 
shamilat land, theala maliks or lambardars. 


‘after consulting the ala maliks can give 


the land to other people on such conditions. 

as they care. If jhurt is taken from such 

persons, they will become adna maliks,” 
Paragraph 7 is as follows:— 

_“Diluvion does not cause any difference 
in the ala malkiyat rights. So long as any 
field of an adna, malik is only partially 
submerged and some of it remains, the adna 
malkiyat rights in it remain with the adna 
malik. If the whole of one number or 
holding is submerged, it becomes shamilat 
deh. The adna malik whose land is. totally. 
submerged, hasa superior right to other 
owners to get from banjar shamilator from 
land, which has re-appeared, an area equal 
to his submerged area, but he will have to 
pay jhuriat a rate not exceeding Re. 1 
per acre. The ala maliks will have no power 
to refuse to accept jhuri for.such land, 
Occupaficy rights are totally. extinguiehed 
on completesubmersion."  - 

-Itisobvious that the word "owners" under. - 
lined (italicised) above means adna maliks; 
the terms used in the beginning of the sen- 
tence. The above provisions clearly mean that 
an adna malik retains his ownership over 
a number or holding which has been only- 
partially submerged. If, however, his.whale 
holding ora complete number is submerged, 
it becomes shamilat deh on re-appearance. 
Ala maliks have theright to occupy shamilat 
deh, and after them the adna maliks, i. e. 
adna maliks can take that the ala maliks 


are unable to occupy. Thig, however, is 


^9 + 


1091. 0. 1928 BABUNA KUNWAR t, 
subject to the special right given to the 


adna maliks, whose land has been completely . 


submerged, to get from existing banjar 


JAGAT NARAIN SINGH, 


shamilat or from other land, which has, 


re-appeared not in possession of ala maliks, 
areas equal to their. submerged areas. 


appeal with eosts. 


For these new areas the ala maliks cannot 


refuse to take jhuri and the adna maliks are 
entitled to get possession and become adna 
maliks of the new areas by paying jhuri. 
The adna maliks, however, have no right to 


wait: and to obtain years later their original. — 


fields on re-appearance. 

It follows that the adna maliks in this 
case have no right to take forcible posses- 
sion oftheir original field after its re-ap- 
` pearance, though they had the right when 
their land was completely submerged, to 
get other land in adna -malkiyat equal to 
the original areaon paying jhuri which the 
ala maliks could not refuse to take, This, 
however, is not the case of the adna maliks 
who want their original land on re-appear- 
‘ance. 

It was contended thatthe case for the 
ala maliks was not established by the entry 
in the wajib-ul-are:and thai instances’ of 
the custom should also have been proved 
in order'to establish the custom. A wajib- 
ul-arz is a village statement of custom as 
distinct from the district statement of 
custom which is called riwaj-i am, In 
Muhammad‘ Chiragh Khan v. Amir Chand 


(1) at page.64* it was said that Dilsukh Ram - 


v. -Nathu Singh (2) has settled: once for all 
that entries in &-wajib-ul-aTz relating to 
questions ‘of custom are not agreements 
between the members of the proprietary 
body, but thatthey are presumptive evi- 
dence of the existence of tks -rules of 
custom embodied therein. It was also held 
in Ahmad Shah v..Khuda Bakhsh (8) that 
it was for the plaintiffs to rebut an entry 
in the wajib-ul-are and that if they did not 
do so their suit failed. In Sahib Din v, 
Tiam Din (4) the principal evidence was 
shat given in the wajib-ulare. Of late it 
aes been held that an entry in a riwaj-i-am 
% presumptive prcof of the custom stated 
therein and thatitis for the person who 
contends that the custom is not as given in 
tae riwaj-t-am to establish his case. 
is no difference between a wajib-ul-arz and a 

1) 23 Ind. Cus. 276; 18 P, R. 1914; 28 P, W, R, 1914; 
11) P*L. R. 1914. 

Q) 98 P. R, 1801. 


(3) 33 P. R 1903. 
(33 18 P. R. 1904. 
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riwaj-i-am. 1t was, therefore, for the defend- . 


ants to prove that the statement of the - 


custom in the wajib-ul-arz is incorrect and 
they have failed to do so. 
For «the reasons given I dismiss this 


ee -Appeal dismissed, ` 
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ALLAHABAD HIGH COURT. 
First Givin APPEAL No. 328 or 1994, | 
| December 8, 1927. 
Present :—Sir Grimwood Mears, Kr, 
Chief Justice, and Mr. Justice Mukerji, 
Musammat BABUNA KUNWAR-— 
PLAINTIRF—APPELLANT 
versus ° 
JAGAT NARAIN SINGH AND ANOTARR— 
. . . DEFENDANTS— RESPONDENTS, 
Hindu Law-—Partition—Division between son and 


gran teen by deceased son—Mother's right to equal 
share. , l 

“A Hindu female is entitled to a share in the case 
of a partition of her husband's property between her 
E and a grandson by adeceased son. [p. 62,col. 


Sheo Narain v, Janki Prasad (1), distinguished. 

First appeal from the decree of the Sub. 
ordinate Judge, Ghazipur. 0 

Messrs. M. L, Agarwala and Kamla Kant 
Varma, for the Appellant. 

Messrs. Surendro Nath Sen and B. Malik, 
for the Respondents, 


J UDGMENT.—One Bhagirathi Singh 
a Hindu governed by the Mitakshara Law 
died, leaving him surviving a widow Musam- 
mat Baboona Kunwar, ason Jagat Narain 
and another son, since deceased, Jai Gobind, 
the father of Sham. Narain. The family 
possessed joint property. By an award, 
obtained at the instance of Jagat Narain, 


‘and Sham Narain, the family property was 


divided equally between the uncle and 
nephew. Baboona Kunwar, thereupon, 


asked for & share but was refused. She 


then instituted the suit, out of which this 
appeal has arisen, for the separation of a 


‘third share for her,. . 


Sham Narain &lone defended the suit, 
His case was that the plaintiff was not‘en- 
titled to any share under ghe shastras and 


‘that she was possessed of considerabfe pros 


petty, being her stridhan, and, therefore, 
she did not require any other property for 
her maintenance, The Court belo% held 
that the plaintiff had no property which 
could support her and that, in the circuhi- 
stances of the case, the plaintif could mot 
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get a share and that she must look to her 
. gon, Jugat Narain, for her support. 

The plaintif has áppealed. No attempt 
has been made, on behalf of Sham Narain, 
to Support the. decree ofthe Court below on 
, the ground that the plaintiff possessed pro- 
perty gufficient for her maintenance. The 
only question which we have to decide in 
. this appeal is whether in the case of a parti- 
*tion between a son and a grandson of a 

female, thelattet is entitled to a share, the 


grandson beingthe son of a son who is other, 


` than the surviving one, 


The learned Subordinate Judge was of 
opinion that the present case was governed 
by the Full Bench case of Sheo Narain v, 
Janki Prasad (1). In that case the facts 
were materially different, inasmuch as the 
partition was between the female claimant's 
gon and his own sons, The learned Judges 
pointed out that there were two texts ofthe 
bage Yagnavalkya relied upon by the author 
of Mitakshara and these considered only 
two cases of partition. One case was when 
the father was alive and the partiticn pro- 
ceeded in his lifetime and the other case 
was when he was dead and the descendants 
proceeded to divide the property among 
themselves. In the former case, they point» 
ad out, the '' father's wife " took, as such, a 

. Bhare. 1n the latter case, the “mother " 
took as such a share. It was further 
stated that Vijnaneswara did not contem 
plate the case of a partition between a father 
and his own sons, and did not provide for 
B share for the father's mother, in such a 
& case. The case before us is, ¢lear- 
ly, not the same as was submitted for 
the consideration of the Full Bench. Here, 
us already stated, the partition is between 
a grandson and paternal uncle of the 
grandson. Phe case falls within the four 
corners of the text which contemplates a 
partition “on the death of the father." 
Colebrooke in his translation of the Mitak- 


shara translates the text of Yagnavalkya | 


bearing on, the point in the following langu- 
age: ‘Of heirs dividing after the death of 
the father let the mother*also take an equal 


Bháre." Probably a better translation would 
" When there isa partition . 


be as follows: 
ot the death of tHe father, let the mother 
take an equal share.” {tis agreed on*all 
hands that if this text applies, the plaintiff 
would be entitled to å third share, In our 
` gpinion there can be no doubt that thistextis 


` (1.10 Ind, Cua, B3; 94 4,905; 0 Ana, 4, 
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‘and the joint family proparty. 


whether 
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direetly applicable. Although, strictlyspeak- 


ing, in ajoint Hindu family governed by the 
Mitakshara Law, every male member in the 
family is the owner of every portion of the 
joint family property, stillitis the head of 
the family whois supposed to ‘own ' the 
entire property. The passage quoted above 
occurs after Vijnaneswara has discussed 
the separate and joint family properties. It 
Seems to us to beclear that when he was 
speaking of the division of father's property, 
he wasspeaking both as regards-the separate 
The only 
question material, therefore, is who is thè 
person that should be called the father in 
the present case. The point seems to us to 
be co clear as not to admit of any tw» opin- - 
ions. , Sham Narain and Jagat Narain, 
when they divided the family property, did 
not seek the division of Jai Gobind's pro- 
perty. Sham Narain, steppinginto the shoes 
of Jai Gobind,claimed an equalshare with 
Jagat Narain. Jagat Narain's father Bba- 
girathi was, therefore, the father on whose 
death the partition has taken place. In this 
view the plaintiff, as the mother of Jaj 
Gobind and Jagat Narain, would be entitle 
ed to a share equal to that of hersons, Thus 


JAGAT NARAÈN SINGH, 


' she would be entitled to a third sharein the 


property. . 

The ease of Kanhaiya Lal v. Gaura (2) 
has been brought to our notice. In thig 
case the grandsóns of one Nain Sukh by 
his only son Chhunni claimed a partition 
between themselves. The question wag 
Nain Sukh's widow (the grande 
mother of the claimants for partition).was 


entitled toa share. It was held that she 


was. Thecaseof Sheo Narain v. Janki 
Prasad (1) was distinguished. But we need 
not Consider that case. It may or may not, 
support the case of the plaintiff before ua. 


: We ate of opinion that on the text quoted 


in the Full Bench case aforesaid, the plaints 
‘iff is entitled to the share claimed. 

We allow the appeal, set aside the decree 
of the Court below and decree the plaintifi's 
claim fora third share. The contesting de- 
fendant will pay the appellant's costs in 


both the Courts. | 
Apreal allowed. -- 


A.N. A, . 
(9) 83 nd. Cas. 107; 32 A.L. 7.890; AIR, 1925 
All, 19; LR, 6 A. 1 Civ.; 47 A. 127, ue 
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- MADRAS HIGH COURT. “ 
IVIL MISCELLANEOUS SECOND APPEAL 


No, 28 or 1925, "TM 
Mareh 25, 1927. ` 


Present:—Mr. Justice Srinivasa Ayyangar. | 


RAMASWAMI NAIOKER AND OTHERS 
—DEFENDANTS—ÀPPELLANTS | 
versus ; 
: OHINNATHAYAMMAL —PrAINTIFF. 
—RESPONDENT. ` 
. Morigage—Personal decree against ‘mortgagor fo 


is not available— Construction of decree. 

Where a mortgage-decree imposes 
liability on the mortgagor for payment of costs the 
fact that for some reason the mortgage security is 
not available for sale does not- operate to prevent 
the decree from being executed personally against 
the mortgagor. [p. 63, col, 2.] 

In the absence of any reference in the decree 
itself to any securities or the sale thereof, to engraft 


on the decree the intention to postpone the payment ' 


of the costs till after the sala of the security would 
be absolutely unwarranted. [p. 64, col. 2.] 


Appeal against an order of, the Court of. 


.the Subordinate Judge, Tuticorin, dated 
the 10th of October, 1924, in A.S, No. 
73 of 1924, preferred against -that of the 
Court of the District Munsif, Koilpatti, 
dated the 9th August, 1924; in E, P, No. 169 
of 1924 (0,8. No. 382 of 1912 and A. 8. 
No. 266 of lyl3on the fle of the District 
Court, Tinnevelly). 

Mr. A. 
pellants. 

Mr. E. Bhashyam Iyengar, forthe Re- 
spondent. 


 dUDGMENT.—There are no merits 
Whatever in this appezi because. it is, as 
admitted frankly, merely an attempt on 
the part of the appellants to escape liabil- 
Aty. for -payment of coste in appeal decreed 
:by the Appellate Court. E 

... The arguments: forthe appellants may 
be briefly put thus: In all mortgage suits 
for sale whatever costs. may be: ordered 
should be realised in the first ginstance 
only by the sale’of the mortgaged property 
and it is only if, after the sale of the 
seeurities, it should be found that sale- 
proceeds are insufficient to pay up the 
whole amount inclusive of costs to the 
decree-holder that, the decree-holder can 
apply fot execution. ageinst the person 
of the judgment-debtor. In this case 
satisfaction of the original decree was en- 


tered up by payment of the amount for. 


Which the sale Was ordered. As satisfac- 

tion ofthe decree for sale has been en- 

tered up, the property cannot now be 
/ i l Lx 
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a or: now be sold. 
tosts—Haecutability of decree when mortgage security — 


& personal ' 


Swaminatha lyev,for th . 
xd EL Ap - No Court of Law and no decision has 
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| * brought to sale, and-if the argument of the 
^ “appellants should be accepted ‘that the 


decree-holderhas a right to seek execu- 


tion against the judgment-debtor personal-. 


ly for. costs only after exhausting the 
secugities, then in . this case the decree- 
holder should go without any,remedy, 


' because the dilemma on that argument is « 
that he cannot get his costs unless the 
‘property is 


t 


sold and the property cannot 
; e 


"Though thus theattempt of the appel- 
lants is devoid of any merits, atill he would 
have been entitled to succeed if his con- 
tention on the law should be, bound to be 
accepted and given effect to. But I sm 
glad to have cometo the conclusion that 
the law is neither so senseless nor so 
helpless. °. 

A large number of cases have been re- 
ferred to by thelearned Vakil for the ape 


pellants but before proceeding to refesto ' 


any of them, three observations require 
to be made. 

The first is that. all questions with regard 
to the matter have, so far as I am able to 
Bee, arisen only in the form whether a 
decree for costs as such should be allowed 
to be executed against the person of the 
judgment-debtor when the security still 
remains unsold and is available for sale, 


been shown to have held that when for 


. gome reason the mortgage security is not 
‘available for sale, still the decree for 


costs although subsisting and executable 
cannot be executed at all, In other words, 
on consideration legal or equitable, Courts 
of Law have in some cases- merely indicate 
ed the steps in the procedure or the 
priority of recourse to be adopted by the 
decree-holder, It seems toe me, therefore, 
monstrous to invoke the principle of such 
decisions for the purpose. of bringing 


about & result which in plain- terms‘ deny. to ' 


the T RUE any recourse of remedy 
at ail. p 
The second: observation I should. like 
to make is thatthe question must always 
be regarded: as one of constriction-of the 
decree and of the intention of the Court 
to be gathered from the terms of the decrée, 
Jf adecreeon a properconstructioft should be 
heldto have made the costs payable persott« 
ally by thedefendants, apart altogether from 
the securities or the sale of them, it seems 
to me thereis notand could not be any 
jule or prinolple.of law saying that sich 


i 


"to its tenor, l 
-have done in all cases which have been 


Ta . 
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a deerge could not be executed according 
What,.the Courts of Law 


cited is to construe the decree, and i£ in so 
construing the intention of the Court ke 
not clear, to refer tothe rules wih re- 
gard tb the framing of the decrees for the 
purpose of arriving at the true intention 


-of the Courtin ‘making the ‘decree, At 


best it seems tq me that such a process, 
namely, that ef calling to aid the rules 


relating to the form of decrees to be passed 


for the purpose of construingthe decree 


“ig itself a process open to question, How- 


ever that may be, it cannot possibly be 
pretended that apart from the construction 
of a decree there can be anything in the 
rules relating to the frame -or ‘form of 
decrees which ean require & decree to be 


-understood in any way other than as it. 


i 8, 
"The third observation I find necessary 


vert to before proceeding to discuss 
dak with reference to the decided 
cases, is tbat, if, as & matter of construc- 
tion, the Court should ‘come to the con- 
clusion that according to the true intent 
of the decree, the decrees for ‘costs Js 
liable to be executed personally, then until 
and unless, the decree itself comes to be 
altered no rule of law or procedure 18 ever 
an answer forsuch execution, 


On these observations it follows that if- 


T should’ come to the conclusion on a fair 
and proper construction of the ‘decree 
before me that eccording to the true in- 
tention ofthe Court the decree for’ costs 
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the material portion ís concerned, in th® 
following terms: “The decree of the lower 
Coust be and the same is hereby confirmed 
and the appeal is dismissed. This Court 


‘both further order and decree that this 


appellant do pay Ist respondent Rs. 56-15.2 
for her costs of appeal and Rs, 147.7.9 
her costsinthe High Court in S. A, No. 
1489 of 1914 and do bear their costs of the 
appealin this Court.” 

‘This order for costs was inserted in the 
decree of the Appellate Court by an order 
of amendment made on the 5th March, 
1924, by the learned District Judge. There 


‘is nothing else in the decree. It ia im- 
^ possible to comprehend how a decree 
worded in the terms 
regarded as not executable personally. If 


could possibly be 


in that decree there were any reference to 
any mortgage security or tlie sale thereof 
then indeed there might be some room for 
doubt or for contending that the personal 
remedy should be postponed till after the 
sale ofthe securities, In the absence of 
any referencein the decree itself to any 
securities or the sale thereof, it seems to me 
that to engraft on the decree the intention 
to postpone the payment of the costs til] 
after the sale of the security would be 
absolutely unwarranted. As already stated 
this order for costs wasmade by way of 
amendment onthe 5th of March, 1924, and 
onthe 21st of March, 1924, tke present 
respondent applied for execution of the 
said order, Objection to the grant of 


‘execution was taken on the ground among 
‘others that the original decree had been 


is liable to be executed, the mere factor 'fully satisfied and satisfactior-also records | 


circumstance that the ‘decree should not 


have been made or framed in that par- 
ticular manner or that under other circum- 


‘mtances the decree should be construed 


in a particular manner could not possibly 


. affect the question. 


“In this ease I have no doubt whatever 


“in my mind that having regard to the 


' gurrounding 
“meaning of 


terms ofthe decree the time at which 
the'orderfor costs wes made, the tribunal 
by which it was eo made and all the 
‘circumstances, the true 


‘of the «Court as @xpressed in the terms 


thereof are clearly to the effect that the 


~ deċres for costs now sought to be execut- 


-@d may 


^ 


eand should be®executed personally 
without any reference whatever to the 


‘mostgage security, 


t The erder under re“exenice 16, so far as 


the decree and the intention. 


ed and that, therefore, the orderf.r costs 
was not executable and that the petitioner 
not having obtained a personal decree 
for. execution against the appellents here- 
inafter the sale of the mortgage security 
the order for costs could not be executed 
personally, 

Having regard to the nature of the objets 
tion above referred toit is clear that the 
first. partofit was rather an objection 


to the amendment of the decree alone 


and cannot possibly ‘be regarded as an 
objection to the execution of the decree, 
As regards the latter part of theobjection 
it is entirely a matter of construction 
and there is nothing in the decree to 
suggest that the clear and, express infen- 
tion that the defendant should be pers 
sonally liable for the costs awarded can 
be regarded as qualified or controlled ty 


* 


t 
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any other part of the decrée. The circum- 


stance, therefore, being that the present 
decree for costs. sought to be executed 


came to be made after the alleged satisfac-- 
tion of the decree the condition that such - 


entering up of satisfaction is an answer 
to the execution sought cannot be accept- 
ed. When the Court after being inform- 
_ ed of satisfaction having been entered up 
of the original decree, deliberately amends 
the decree and makes an order against a 
party for the payment of costs without 
there being any relief whatever to the 
mortgage securities, the obvious intention 
of the Court is that the amount must be 
paid personally and such a construction 
alone wauld be forced or unreasonable which 
would have the effect of importing into 
fhe decreea reference which is not there 
to the mortgage security or thesale of it, 
The decision of the Full Bench of Allah- 
abad High Oourt in the case of Magbul 
Fatima v. Lalta Prasad (1) was relied upon 
by the appellants’ Vakil. That case pro- 
ceeded entirely on a consideration and 
construction of the decres and the learned 
Judges expressed their view that the 
clause inthe decree was never intended to 
be a direction for the recovery of costs 
personally from the debior. As I have 
already observed cases ofthis kind have 
really no bearing on the. question in this 
appeal. It is impossible to regard that 


case as an authority for the position that - 


even if the decree shoulc be construed 
as containing a personal direction.to pay, 
there is any rule or provision of law on 
which execution can be refused, 

The decision inthe case of Muhammad 
Iftikharullah v. Banke Lal (2) only pro~ 
ceeded ona construction of the decree. 

Similarly the cases of Rajkumar Singh v, 
Sheo Narain Sahu (3) and Kamallamma v, 
Narasimha Charlu (4) and Wahid Ali v, 
Durga Shankar (5) are really to the same 
effect and proceeded on thesame ground. 

The decision in the case cf Bulkee Bee v. 
Kaka Hajee Muhammad Umar (6) proceed- 
ed on the ground not only of the con- 
struction of the decree having regard to 


XD 20 A. 523; A. W. N. (1898) 157; 9 Ind. Dec, (N. &.) 
3 '" 9 4. 128 


(2) 73 Ind. Qas. 9507 45 A. 630; A.L R. 1924 All, 


104; 21 A. L. J. 617. 
(3* 5 0. 431; 8 O. L. J, 152; 12 C. W. N. 364, 
(4) 30 M. 461; 17 M. L. J. 317; 2 M. L. T. 359, 
e 93 Ind. Oas 223; A. I. R. 1926 All. 343. i 
6) 93 Ind. Oas. 99; 50 M, L, J. 39; (1926) M, W, N, 
142; A, I, R, 1926 Mad, 415, 


a 
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the rules in the Procedure Code but: also 
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on the express ground that a previous ap- 


plication for the same relief has been dis-. 
missed. 


Before I conclude I may refer to the 
two cases cited by Mr. Srinivasan on 
behalf*of the respondent, In the case of 
Muhammad Sadiq v. Ghaous eae 
(7) Mr. Justice Piggot and in the caseo 
Het Ram v. Raja Dat Prasad Singh (8) Mr. 
Justice Sulaiman have held that an order 
for costs made by the Court under some- 
what similar circumstances was executable 


personally without reference to the morte © 


gage security. 

I have already adverted to the circum- 
stances under which I have come to the 
conclusion thatthe real intention of the 
Court in making the order for costs now 
sought to ba executed was that it shoüld be 
paid personally by the appellants, 

In that view-the appeal is clearly not 
sustainable. It is, therefore, dismissed 
with costs. 

Y. N. Y, Appeal dismissed, 


(7) 22 Ind. Cas. 42711 A, L. J. 975. 
(8) 88 Ind, Qas, 829; A. I. R. 1020 All 68; LRG 
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NAGPUR JUDICIALCOMMIS. 
SIONER'S COURT. 
Suconp Oivin Appear No. 323-B or 1925, 
' " January 31,1928. 
Present :—Mr. Ghulam Mohiuddin, A. J. C, 
"RAM GOPAL GIRDHARILAL— 
DEFENDANT-—AÀPPELLANT 


versus i 
BHIKULAL NANDULAL-—PLAINTIFF 
. o RUSPONDRNT. 6 

Civil Procedure Code (Act V of 1908), O. II, r. 2, 
vu os of—Disiinet causes of  action--Dar of suit— 

e8t3. ] 
The bar provided by r.2 of O. II of the Civili 
Procedure Code can apply only when the relief 
claimed in the subsequent suit has for itthe same 


cause of action: in respect of which the relief inthe . 


previous case was claimed. Ifthe cause of action in 
the subsequent suit is different from that in the 
previous suit, the subsequent suit is not barred 
although the plaintiff could have included the dis- 
tinct cause of action of the latter suit in the former 
one, [p 86, col A “ 29.5 
Bhudmal Sheolal v. Zunkari (2) and Sonba v, Babya" 
(3), distinguished. PK -— 
Appeal against a “decree of the Distriat 


Judge, Amraoti, dated the 16th June, 1925, 
in Ulyil Appeal No, 12 of 1025, - Ns. 


* 


06. 


Mr. J. K. R. Cama, K. B., for the Appel- 
lant. , 


Mr, T. L. Sheode, efor the Respondent. 


dUDGMENT.—The only grounds 
raised in the second appeal besides an 


entirely new one are that the plaintifi- 
respondent's claim should have been held 
eas b&rred under r. 2, O. II of the Civil 
Procedure. Code and also under Art. 190 
.. of the Limitation Schedule. The new 
ground raised,is that the compromise in 
the ‘previous suit being a settlement of 
all disputes without reservation of the 
plaintiffs right to bring this suit, the 
present claim is untenable. "This plea was 
not taken in the Courts below and cannot, 
therefore, be allowed to be agitated for the 
first time in this Court, 

The facts of the case have been stated 
in the lower Appellate Court's judgment 
and itis now necessary to state only such 
of them as are necessary for a proper 
‘appreciation of the two contentions which 
have to be decided in this appeal. 
Gopal. the defendant No, 1, is the nephew 
of Bhikulal, the plaintiff, The suit giving 
risa to this appeal was filed on 6th Septem- 
ber, 1923. The relief claimed therein was for 
a declaration that two houses purchased by 
Ram Gopal in his own name belong to 
Bhikulal and for possession thereof. The 
first Court decreed the claim and this 
decree has been upheld in appeal. It is 
alleged that the consideration of the sale 
of the houses was the money received ag 
annual income of plaintifi’s fields which 
were being managed by the defendant No. 
land for which the defendant No. 1 was 
accountable to the plaintiff. Defendant 
No. 1 is alleged to have been managing 

laintifi's affairs as the latter's munim, 
He declared an adverse right to plaintiff's 
felds, Plaiftif filed Suit No, 31 of 1922 
for possession of fields and recovery of 
mesne profits from 1821-22. The plaint 
contained a statement that a separate suit 
would be filed for the profits of previous 
yars. The fact that the defendant No.1 
fraudulently purchased the houses in his 
own name is alleged 'to have come to 
plaintifi’s notice lj to 2 years prior to 
th September, 1923, when the present suit 
was fled. 

“ It may be stated at the very outset that 


mention in the pdajnt of the plaintiff's. 


intention tosue defendant No. 1 separate! 
for profits ofthe. fields prior to 1921-22 
annot help the plaintiff to avoid the bar 
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efr.2 O. II of the Civil Procedure Code 
inasmuch as there is no prayer for leave 
fo omit the portion nor has any such leave 
been given by the Court. 

It has now to be ascertained whether 
or not the barreferred to above applies to 
this case. The bar provided by r. 2, O. II 
ean apply only when the relief claimed in 
the subsequent suit has for it the same 
cause of action in respect of which the 
relief in the previous case was claimed, 
If the cause of action in the subsequ- 
ent suit is different from that in the 
previous suit, the subsequent suit is 
not barred although the plaintiff could : 
have included the distinct cause of 
action of the latter suit in the former 
one. In Ramdhan v. Purushottam (1) 
a similar opinion was expressed by 
Wadegaonkar, A. J. CO, with which I 
find myself in full agreement. Now in 
Suit No. 32 of 1923 mesne profits of the 
Sarasgaon landa were claimed, the cause 
of action for the same being defendant's 
occupation thereof adversely to the plaintiff, 
In the present case house property fraudu- 
lently purchased by defendant No.1 in 
his own name from the income of the same 
fields for previous years, as agent of the 
plaintiff and not adversely to him, is claim- 
ed. The cause of action for this subject. 
matter,is firstly, fraud in purchasing the 
houses in defendant's name and secondly, 
misappropriation of the money not applied 
to the object desired by the plaintiff. It 
has been found as a fact by the Court 
below that defendant No. 1 was account- 
able to the plaintiff for the income of the 
latter's land which he utilised in pur- 
chasing the'property in suit and that he 
purchased the property at plaintiff's in- 
stance but instead of purchasing it in 
plaintiff's name, he fraudulently purchased 
itin hisown. There was thus no adverse 
claim, asserted by defendant No. 1 to the 
purchase money nor is it proved that there 
was an express declaration of adverse 
title to the property at the time of its 
purchase. The cause of action upon which 
the relief for possession of this property 
is based is, therefore, entirely distinct and 
different from that upon which the claim 
for possession of the fields and recovery 
of theit mesne profits was based. | 

I am referred by the appellant ta thé 


m Ba Tad, Gan. 600; A.I. R, 1026 Nag. 109; 22 il 


109 1. d. 1998 


decision in Bhudmai Sheolal v, Zurkary 


(2. That ruling was cited before the lower - 


Appellate Court which rightly rejected it 
as inapplicable, In that suit.the plaintifs 
claiming to be heirs of Kasturchand sued 
Musammat  Zunkari for the estate of 
Kasturchand and obtained a decree. 
their claim they omitted to include 
Zingraji's bond in favour of Kasturchand 


of which they had knowledge and which `- 


formed a part of Kasturchand’s estate. 
Their subsequent claim for the transfer of 


the decree obtained by Musammat Zunkari . 


on the bond was held as barred by r.2 of 
O, II, Civil Procedure Code, the cause of 
action being one and the same for the 


reliefs in the two suits. Here the causes -> 


of action are different andso are the facta, 
That decision cannot, therefore, help the 


appellant, The case of Sonba v, Babya (3) . 


has also been cited. The facts of that 
case were different but the view taken 


therein is that where causes of action are 


distinct, O. II, r. 2, Civil-Procedure Code, 
can have no operation and that the rule 


does not require that every suit shall 


include every cause of action which the 
paan may have against the defendant, 

, therefore, hold that the present suit is not 
barred by Suit No. 32 cf 1922. 

It is contended in ground No. 4 that the 
lower Appellate Oourt's finding that the 
. Buit is not barred by limitation is not legal 

inasmuch as thereis no finding as to the 
date on which plaintif came to know of 
defendant No. l's fraud. It will appear 


from para, 9 of the lower Appellate-Court's. 


`~ judgment that it agreed .with the first 
Court in holding that the claim was not 
time-barred. The first Court held in its 
finding’ on issue No. 7 that fraud became 
known to {the plaintiff on 12th April, 
1922, or 12th May, 1922, that is, 2 or3 
months before the filing of Suit No. 32 
of 1922. The present suit wag filed. on 
Bth September, 1923, This being so, the 
lower Appellate Court presumably accepts 
that finding when it-agrees with the first 
Court that the suit is not. barred by 
limitation. In view of the fact that the 
fraud became known to the defendant not 


more than 17 months prior. to .the fling- 


of this suit, it is clear that the suit is 
within time, É * - : 
* (2) a Ind. Cas. 338; 18 N. L. B. 136; A 

ag. i E 
i d 78 
Nag. 89. 
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In : 


Ind. Cag, 976; 20 N, L. R, 98; A. TR, 1924 n it o that they should be joint in 
A . ,09 , $* ] : d 
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The appeal, therefore, fails and is ais- 
missed with costs. The appellant will pa 
‘the respondent's Costs. 


G, R, D; Appeal dismissed, 
# 
CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DEOREE 
No. 160i or 1925. 
January 5, 1928. 
Present:—Mr, Justice Mukerji. | 
NIL KAMAL BHATTAOHARJYA 


AND ANOTHER —PLAINTIPFS-—ÁPPRLLANTS 
GEM versus 
KAMAKSHY A CHARAN. 
BHATl'AOHARJYA AND ANOTHER-— 
DerkNDaNTS— RESPONDENTS, . 
"Partition Act (IV of 1893), s. 4—' Family", meaning 
of —Descent from common ancestor, actual residence, 
joint mess, ete., whether necessary —' Dwelling house’, 
meaning of-—House blown down but not abandoned, 
whether dwelling house—Plots adjacent to house, whe- 
ther included—Practice—Preliminary decree—Dise 
missal of suit for default after preliminary decree 
Appeal from preliminary decree, competency of. 

After a decree has orce been made ina suit, the 
suit cannot be dismissed unless the decree is reversed 
on appeal. [p. 69, col. 1.] | 

In a suit for partition, the trial Court made 4 
preliminary decree. On appealthe Subordinate Judge 
discharged the preliminary decree aud ordered that 
the value of the plaintiffs’ share should be ascertained 
by a local enquiry and that the share should be sold 
to the defendants under the Partition Act. The? 
plaintiffs appealed to the High*Oourt. During the 

endency of the appeal the suit itself was dismissed 
or‘default by the trial Court: i , 

Held, that the order of dismissal of the trial Court. 
could only affect the further proceedings that fol. 
lowed upon the decree which the Subordinate Judge 
made and could not affect the decree itself and that 
the appeal could, therefore, be proceeded within the 
High Goart. [ibid 


Lachmi Narayan Marwary *. Balmakund Marwary 


. (1), applied. 


The word ‘family’ as used in s. 4 of the Partition Ac 
oug 


, struction and it includes group of pgrdons related 


in blood who livein one house under one mahage« 
tient. Ib is not . necessary that they should bg 


t. R.1022 descended from a dommon ancestor or that they 


should constantly reside in the dwellihg house, noy 


" ww Ne 


ht to be given a libera] and comprehensive cons " 
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Jéhirode Chandra Ghoshal v. Saroda Prosad Mitra 
(2); Sultan Begam v. Debi Prasad (3), Kalka Prasad 
v. Banki Lal (4) and Vgman Vishnu v. Vasudev 
Morbhat (5), referred to. , i 

The fact that a dwelling house has been blown 
down does not make it any the less a dwelling house 
so long asthe members have not abandoned it or, at 
any ~ ‘given up the idea of using it af such. 
ibid. . 

The term ‘house’ embraces not merely the structure 
or building but includes also the land on which the 


piots of land which are necessary for the convenient 
occupation of the hougs. Whether a particular plot 
‘of land is oris not necessary for the enjoyment of a 
house isto be determined on the evidence in each 
case, [p. 70, cols. 1 & 2] : 

Appeal against a decree of the Subordi- 
nate Judge, Second Court, Tippera, dated 
the 3lst of March, 1925, modifying that of 
the Munsif, First; Court, Kasba, dated the 
bth of August, 1924, 


Babu Pyari Mohan Chatterjee, for Babu 


` Upendra Kumar Roy, for the Appellants, 


Babu Priyanath Dutt, for the Respond- 
ent, | 


JUDGMENT.—This appeal has arisen 
6ut of a suit which was instituted for 
partition of certain homestead lands, to an 
one-third share in which the plaintiffs 
had been declared entitled to in a pre- 
vious suit between the parties. The 
trial Court made a preliminary decree for 
partition declaring the plaintiffs right to get 
-en one-third share inthe lands and direct- 
ing the appointment of a Commissioner to 
effect the partition by metes and bounds, 
On an appeal being preferred by the 
defendants, the: Subordinate Judge .dis- 
charged the preliminary decree aforesaid 
and ordered ‘‘thatas the defendants are 
willing to buy the plaintiffs’ shareand to 
pay a reasonable price of the land in suit, 
"a value of the „plaintiffs share would be 
made by a Commissioner by a local en- 
quiry unlessthe price be agreed to by the 
» parties, and that share of the plaintifis 
would be sold to the defendants under s. 4 
of the Partition Act.” The plaintiffs then 
appealed to this Court. 

" Thé decree of the Subordinate Judge 
was made onthe 31st March, 1925, andthe 
appeal was preferred to this Court on the 
-29th June, 1925. The record of the suit, 
however,?srrived in the Oourt of first in- 


‘<stance on the 13th May, 1925, and not- 


withstanding that orders were passed for 
agreeing wpon a price of the share or tak- 


“sing steps for the appointment of a Com. 


missioner to ascertain the game, neither 


[i 
NIL KAMAL V, KAMAKBAYA CHARAN. 


A a EY of the dwelling house stands and adjacent. 
0 
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patty did anything in connection with the ` 
suit inthat Oourt till December, 1925. In 
the meantime, it may be observed, the suit 
was put up before the Munsif on no lees 
than sixteen occasions and on as many 
different dates, . On one of these dates the 
plaintifis were called upon to deposit the 
fees for the commission but this order was 
not complied with. On the 9th December, 
1925, speremptory order was passed ad- 
journing the suit to the 21st December, 
1925, and warning the parties that no fur- 
ther time would be allowed. On the 21st 
December, 1925, the plaintiff applied for 
a further adjournment but the Munsif re- 
fused the application as the Pleader who 
moved the application had no further in- 
structions and the suit was dismissed. Whe- 
ther there was any appearance on behalf 
of the defendants on that date it does not 
appear, not isit clear what their attitude 
was with reference to the suit. Be that 
as itmay, the order that was passed was 
worded thus: " The learned Pleader hss 
no further instructions. As the plaintiff 
does not deposit costs of Commissioner es 
directed, hencethe Court isnot in a posi- 
tion to move further. Ido not see J have 
any other alternative than to dismiss the 
suit, It is accordingly dismissed.” No 
steps have been taken tu set aside the ‘dis 
missal of the suit. 


The first question which arises is 
whether in the circumstances aforesaid 
the appeal is maintainable. It is argued’ 
on behalf of the appellant, first, that 
with the reversal of the Subordinate 
Judge's decision in this appeal,. all sub- 
sequent orders that may have been passed 
in the suit including the order of dismis- 
sal aforesaid will as a necessary conse- 
quence of euch reversal pass away; second, ` 
that the Munsif had no jurisdiction to dis- 
miss the suit in view of the decision of 
the Juditial Committee in the cuse of 
Lachmi Narayan Marwary v, Balmakund 
Marwary (1) and so his order should be 
treated as anullity, and third, that the pre» 
sent appealmay be converted into an ap. 
peal embracing a challenge against the 


(1) 81 Ind. Cas. 747; 511. A. 321; A. 1. R. 1094 P. O. 
198; 35 M. L. T. 143; 47 M. L. J. 441; 20 L, W. 497 
(1994) M. W. N. 207; 100. & A. L. R 1033: 5 P. L. T. 
623; 22 A. L. J. 990; 26 Bom. L. R, 1129; 400. L J, 
430r L. R. 5 A. (P. C.) 171; 29 0. W, N, 291; 1 0, W. N,- 
029: 4 Pat, 61(P,0,). 
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id of ihe ^ Mousit dismissing the 
Bul. 

There are difficulties in the way of ac» 
aepting.the first and the third of the afore- 
said contentions in their entirety. As re- 
gards the second contention it seems un- 
necessary to go into the question whether 
in the events that happened the order of 
dismissal could be justifled on the failure 
on the part of the plaintiffs either toap- 
pear or to take steps for the further pro- 
gress of the proceedings. It is clear, hows 
ever, on the authority of the decision in 
the case of Lachmi Narayan Marwary v. 
| Balmakhund Marwary (1) that “after a dec- 


res has once been mada ina suit, the suit 


cannot be dismissed unless the decree is re- 
versed on appeal. The parties have, on the 
making of the decree, acquired rights or 
incurred liabilities which are fixed, unless 
or until the decree is varied or set aside. 
After a decree any party can apply to have 
it enforced. " Any order of dismissal that 
was passed, assuming thatit was rightly 
passed, could only affect the further pro- 
ceadings thatfollowed upon .the decree 
which the Subordinate Judge had made 
and could not touch the decree itself; The 
appeal, therefore, in my opinion, is compe- 
tent and must be dealt with on its merits. 


The validity of the deoree made by the 
Subordinate Judge has been challenged on 


several grounds which may be enumerat-. 


ed as follows: first, the defendants and 


their co-sharers from whom the plaintiffs 


liave purchased, the plaintiffs under their 
purchase being entitled to one-third share 
and the remaining two-thirds share be- 
longing tothe defendants do. not consti- 
tute an undivided family within the mean- 
ing ofs.4 of the Partition Act IV of 1893; 


second, that if the said co-sharers may be: 


regarded as members of ‘an gindivided 
family’ with the defendants, the plaintiffs 
ara equally entitled to be treated as such’ 
members as well’; third, that the property 


in suitis nota ‘dwelling house’ within the. 


meaning of that section ; and fourth, that 
besides the portion on which thé house 
atood, there isa quantity of land lying 


vacant and that the plaintiffs are entitled, 


to have their share allotted out of the same, 
ethe findings of the Court below not being 


sufficient to prevent the same from being 


partitioned. x 
To deal with these contentions it will 


be convenient to give a. genealogy of the - 


NIL KAMAL} RAMAESHYA CHARAN, 


parties. Itis as-follows:—. FI 
OHANDRA SEKHAR ^ 
{ epena o ae y l 


| E 
-Kebal Krishna, Son. 








Kamalakanta “Son, 
E i 
Son, 
Son, j 
. Plaintiff No, 3. ° 
zl ; 
( cd L 
Kasi Nath, Biswanath, — - 
2/2rda l/d —— 
Gon, i Daughter, — . 
Daughter re oF d 
f A 


Defendants’ co-sharera 
who sold 1/3rd to. , 
plaintiffs. 


Defendent Defendant 
No. 1. - No. 2, 


In support of the first three contentiong 
reliance is placed, firstly, on the fact that 
the defendants and their co-sharers arg 
not the male descendants of Kamalakanta 
to whom the property, in suit belonged, 
but are respectively the sons of the 
daughter of a grandson of Kamalakanta 
and the sons of a daughter of a son 
of Kamalakanta: secondly, on the fact 
that the said defendants do not actual. 


ly reside in the house and not in 
joint mess but are in service ab- 


road ; thirdly, on the fact that the huts 
of which the dwelling house ‘comprised 
have in 1326, been blown down by acy- 
clone; and ,fourthly, on the fact that the 
plaintiffs as wellas the defendants and 
their co-sharers, the yendees, are all 
descendants of a common ancestor, namely, 
Ohandra Sekhar.’ The expression ‘undivid- 
ed family’ as used in s. 4 of the Parti. 
tion Act IV of 1893 has been explained 
in a series of cases amongst which re- 


. ference may be made to Khirode Chandra 


Ghoshal v. Sarpda Prosad Mitra (2), ‘Sultan _ 
Begam v. Debi Prasad (3) and Kalka Prasad 
v. Banki Lal (4) which has been relied on 
with approval in the other two cases just. 
mentioned, and Vaman Vishny v. Vasudev 
Morbhat (5). These decisions lay down 


9) 7 Ind. Cas. 436: 12 C. L. J. 595. 
E 30 A. 324; A. W. N. (1908) 126; 5 A. L, J, 352; 4 
38. 


- (4) 9 O. O. 156. 
E 23 B. 73,12 Iad, Dec. (x. 9:) 48, . 


er 


19 MARTIROBI v, SUBRAHMANTAM OBETTIAB, . 
, that the’ word ‘fainily’ as used in the sec- 


tion ought to be given a.liberaland com- 
prehensive meaning, and it includes a 
group of persons relatedin blood, who live 
in one house under one heador. maftage- 
ment; that it is not restricted to a body 


, of persons who can trace their descent 


from acommon ancestor; that it is not 
necessary forthe members to constitute 
an undivided family that they should con- 
stantly reside inthe dwelling house, nor 
is it necessary that they should be jcint 
in mess; that itis sufficient if the mem- 
bers of the family are undivided gua the 
dwelling house which they .own; that it 
is the ownership of the dwelling house and 
not its actual occupation which brings the 
operation of the section into play: and 
that the object of the section is to prevent 
& transferee of a member of a family who 
is an outsider from forcing his way into 
a dwelling- house in which other members 
of his transferor's family have a right to 
live. Judged by these tests the defend- 
ants and their co-sharers must be held to 
belong toan undivided family ; and the 
admission contained in para. 1 of the 
plaint and the fact that there wasa par- 
tition of the ancestral properties amongst 
the 4 sons of Chandra Sekhar about a 
hundred years ago and that the plaintiffs 
have no right to livein the house apart 
from their right under the purchase clear- 
ly make them strangers to such family, 
The fact that the huts have blown down 
does not make the dwelling house any- 
theless a dwelling house so long :as 
the members have not abandoned it or, 
at any rate, given up the idea of using it 
2s such. These contentions, therefore, 
must fail. As regards the remaining con- 
tention, it appears that the property in 
suit comprises an area of 224 gandas of 
Which only 10 gandas form the site of the 
house itself and the remaining 12 gandas 
are appurtenant lands. As pointed out in 
the caseof Khirode Chandra Ghoshal v. 
Saroda Prosad Mitra (2) the term ‘house’ 
embraces, not merely the structure or 
building but includes also adjacent build- 
“jugs, eurtilages, gaden, courtyard, or- 
chard and Ai that is necessary for the con- 
venient occupation of the house but not 
that which is only for tlte personal use 
and converfienceof,the occupier. It in- 
cludes theland on which the structure 
of the Qwelling house stands, and whether 
a partioular plot ef land is or is ngb nasaeg 
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sary to the enjoyment of a house is to be 
determined on theevidence. 'The finding 
in this respect that the learned Subordi- 
nate Judge bas recorded is that the vacant 
land is "quite necessary for the due en- 
joyment of the dwelling house and it 
was so long used as such ", and that "both 
the plots (meaning thesite of the house 
itself and the vacant land) constitute the 
dwelling house“. This finding, in my 
opinion, is sufficient andthis contention also 


fails. 
The result is that the appeal fails and 


must be dismissed with coste. — 
A.N. A Appeal dismissed, 


'MADRAS HIGH COURT.?: 
FULL BENCH. 
ORIGINAL Sips APPEAL No 120 or 1925. 
February 21, 1927. 
Present :—Sir Murray Coutts Trotter, KT., 
Chief Justice, Sir Kumaraswami Sastriar, 
Kr, and Mr. Justice Reilly. 
G, MARTIROSI—APPELLaNT 


versus | 
A. K. 0. T. SUBRAHMANIAM 


OHETTIAR-— RESPONDENT. 

Arbitration Act (IX of 1899), ss. 12, lá—A ward 
remitted to umpire for taking fresh evidence without 
fixing time for submission—Award passed more than 
three months after submission—Power of Court to 
extend time after delivery of award—A pplication to 
extend time— Matters for consideration—Order, whe- 
ther judgment—Letters Patent (Mad.), cl. 15. 

In cases where an award is remitted for the 
decision of the arbitrators or umpire without fixing 
any time for the return of the award, the Court 
has power to extend the time fixed by s. 13 of the 
Arbitration Act even after the arbitrators or umpire 
have, after the remission, given their award. [p. 79, 
col. 1. 

[Case-law considered.] . 

Per Kumaraswami Sastriar, Offg. C. J. and Curgenven, 
J.—On an application to extend time, the question as 
to the propriety of the award should not be an element 
to be taken into consideration, the only question before 
the Court being whether reasonable ground has been 
made out foreextension. [p. 73, col. 1.] " : 

An order of a Bingle Judge on the Original Side 
‘of the High Court refusing, on an application under 
s 13 ofthe Arbitration Act, to enlarge the time for 
submission of an award remitted to the umpire is a * 
"judgment" under cl. 15 of the Letters Patent and 


is, therefore, appealable. [p. 72, col. 2.] . 


Vete rd iud t f M 
eal Irom the Judgment, OL ^r. 
pp dated the 


Justiaa. Soinivasca Avrangar, 


F 
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ith of  Oetobor, 1925. passed in 
the exercise of the Ordinary Original 
Civil Jurisdiction of the High Oourt 
in In the matter of the arbitration 
between G. Martirosi and T.O. Sivam per 
Dro agent of A. K. O. T. Subrahmaniam 
Ohettiar partners of the firm of South 
Indian and  Oontinental Trading Co. 
Madras, Lnd 

Their Lordships, Sir C. V. Kumaraswami 
Bastriar, Kr. Ofig. O. J., and Curgenven, J., 
on 19th July, 1926, and 12th August, 1926, 
made the following 

ORDER OF REFERENCE TO A 

. FULL BENCH. 

Kumaraswami Sastriar, Og. C. 
J .—This is an appeal against an order of Sri- 
nivasa Ayyangar, J., refusing to enlarge the 
time for the submission of an award remitt- 
ed to the umpire. The application was made 
under s. 130f the Arbitration Act. The 
facts that led up to the application are short- 
ly these. _ The appellant and the respondent 
entered into partnership undera partner- 
ship deed which provided that incase of 
disputes between them the matter should 
, be referred to arbitraters. Disputes arose 
shortly after the partnership and the 
matter was referred towo arbitrators one 
nominated by each party, and as the 
arbitrators could not sgree, Mr. Vaz, a 
Barrister-at-law of this Court, was appoint- 
od umpire. He passed an award which 
was ex parte and the award was filed in 
- this Court, _ It was remitted to the umpire 
with directions to him to give an oppor- 
tunity to’ the other side io adduce evidence 
and to pass an award on taking all the 
evidence, The order of Court remitting the 
award is dated the 17th of September, 1924, 
Both parties appeared before the umpire 
and the hearing was closed on or about 
the 26th of April, 1925, shortly before the 
closing of the. High Court for te mid- 
Summer recess. Mr. Vaz delivered his 
award on the 2nd of August, 1925. An ap- 
plication was made by ths respondent to 
set aside the award on various- grounds, 
one ofthem being that, as no time was 
fixed in the order remitting the matter 
for the re-consideration of the umpire, he 
hadto submit his award in three months 
as, required by s. 13 of the Arbitration Act 
and that, he not having done so, the award 
13 invalid. To get over this difficulty, 
the appellant made an application to the 
Court that the time for the delivery of 
the award remitted may be enlarged and 
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extended up tothe 3rd of August, 1925- 
The learned Judge dignissed the applica- 


tion for enlarging the time on the ground 


that no case was made out for ‘enlarging 
the timg and that even if any such case 
was made out, he had no power to do 
BO, 


: . e 4 . 
. À preliminary objection has been taken ' 


that no appeal lies against the order on . 


‘the ground that the order of refusal to* 


extend the time does not amount to a judge 
ment within the meaning ofcl.15 of the 
Letters Patent, The definition of the word 
‘judgment' within the meaning of cl. 15 
of the Letters Patent has, I think, been 
settled by the decision of a Full Bench 
of this Court in Tuljaram Row v. Alagappa 
Chettiar (1) where all the previous deci- 


sions of this and other Courts have been . 


reviewed, Sir Arnold White, O. J,, 
observes ae follows: ‘“ The test seems to 
me to be not what is the form of the 
adjudication but what is its effect in the 
suit or proceeding in which it is made, 
If its effect, whatever its form may be, 
and whatever may be the nature of the 
application in which itis made is, to put 
an end to the suit or proceeding so far 
as the Court before which the suit or 

roceeding is pending is concerned, or if 
ita effect, if it is not complied with, is to 
put an end tothe suit or proceeding, I 
think the adjudication is a judgment 
within the meaning of the clause, An 
‘adjudication on an application which is 
nothing morethan astep towards obtaining & 
final adjudication in the suit is not, in 
my opinion, a judgment within the mean- 
ing of the Letters Patent." This view 
has been followed in all the later cases 
and Ineed only refer to the decision of 
Sir Murray Coutts-Trotter,? C. J., ‘and 
Ramesam, J., in Official Assignee of Madras 
v. Ramalingappa (2) where the learned 
Chief Justice after referring to the observa- 
tions of Sir Arnold White, 4, in 
Tuljaram Row v. Alagappa Chettiar (1) 
observes as follows: “Applying thateand 
endeavouring as best as I can to see what 
is ita true application, I think it is this, 
that a determination, call it what you 
will which has the effect, whether on a 
technical ground or on the fherits ‘of 


LÀ 
(1) 8Ind. Cas. 340; 35 M. 1; (1910) M. W. N. 697; 8 
M. L. T. 453; 21 M. L. J. 1. 

(2) 94 Ind. Cas. 456; 49 M. 539; 50 M. L. J. 361; 
33 L, W. 599; (1926) M. W. N; 360; A. I. R; 1996 Mad, 
B54: 7 ; 


e 
, 


e 
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gards the particula? people or in toto isa 
judgment and is appealable, but, if the 
` pronouncement leaves the suit free to go 
on, then it is not a judgment within the 
meaning of the clause’ Ramesam, dJ., 
bbserves; “ Having regard to the fact 
that in the case. before us no substantial 
"sight of the defendants has been adversely 
affected by the order under appeal, I would 
pay that it doen not fall on the judgment 
pide of the ]ine." | 


In the present case the position is that’ 


unless the time is extended, the award 
would be invalid and of no legal effect. 
It could not be enforced by the appellant 
in whose favour it has been made, An 
application was made by the respondent 
to set aside the award on this ground and 
if nothing more was done, the Court was 
bound to setitaside under s. 13 of the 
Act. To validate the award it was neces- 
sary inlaw to get an order and the refusal 
order to extend the time would without 
more putan end to the validity of the 
award and to any proceedings which the 
appellant was entitled to take under the 
Arbitration Act to enforce it, Under these 
circumstances, it is difficult to see how it 
can be said that the order of refusal is not a 
judgment. Itis not,as the respondent's 
Vakilcontends, merely a step towardsobtain- 
ing a final adjudication on the award but.is 


a condition precedent to the Court enter-, 


taining the award at the instance of the 
appellant and making any adjudication on 
it. Refererfce has been made by Mr. Ven- 
kataramana Rao to Gobinda Lal Das v. 
Shiba Das Chatterjee (3) where it 
was held that the refusal of an application 
to excuse thee delay in the presentation 
of a second appeal under the Limitation 
Act is notappealable under el. 15 of the 
Lettera Patent as such an order does not 
amount to a judgment. I may state that 
this decision affirms and proceeds on the 
view taken -by Sir Richard Couch in 
"Justices of the Peace for Galeutta v. Orien- 
tal Gas Co. (4) where the learned Judge 
Observes: ‘ We think that ‘judgment’ in 
cl. 15 means a deeision which affects the 
merits of the question between the parties 
determining some right or liability.” 


Sir Arnold White, C. 3., and the learned: 


Judges Who formed the Full Bench in 


-^ (33 53 0:1323; 10 C. W., N. 986; 3 O. L, J. 545; 
(4) 8 Ih Li R,. 433; 17 W, Ri 364 js 
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Tuljeram Row v. Alagappa Chettiar (1) con» 
sidered this .definition too narrow. Bir 
Arnold Whnite, C. J., observes: “Iam not 
prepared to say, as was held in Justices 
of the Peace for Calcutta v. Oriental Gas 
Co. (4) and in Sonbaiv. Ahamedbai Habibbai 
(5) it must be a decision which affects tha 
merits by determining some right or lia- 
bility. I think the decision may be a judg- 
ment for the purposes .of the section 
though it does not affect the merits of the 
suit or proceeding and does not determine 
any question of right raised inthe suit or 
proceeding." There is, on tbe other band, 
a decision of the Bembay High Court in 
Ramchandra Gangadhar v. Mahaded More. 
shvar (6) where it has been held that such 
an order would amount to a judgment. 
Heaton, J., observes as- follows: “It is 
argued that the order of a Single Judge 
refusing to excuse the delay is not a 
judgment within tbe meaning of cl. 15 of 
the Charter of this High Court and that, 
therefore, no further appeal lay. But sees . 
ing, 88] have said, that the order had 
the very drastic effect of diemiesing or ye- 
jecting the appeal, it seems to me it must 
be taken tofa)]] within the meaning of 
the word ‘judgment’ as used incl. 15. and 
I:think, therefore, that there is no objec- 
tion to ourdisposing of this appeal on 
its merits.” I am ofopinion that, if we 
take into consideration the substance and 
not merely theform of the application, 
the effect of theorder of refusal appealed 
against would be to put an end to, all 
further proceedingsin the matter and that 
such an order would be a judgment with- 
in the meaning of cl. 15 cf the Letters — 
Patent. I overrule the preliminary objec- 
tion. 

The next question for consideraticn i8 
whether the learned Judgewas right in 
refusing toextend the time even assuming 
he had power to do so, as che decision on 
this point, if sgainst the appellant, would 
render it unnecessary to consider whether 
the learned Judge bad power, It is not 
disputed that both parties appeared and 
went on before the umpire without takirg 
any, obgection as to the expiry of the 
time limited unders. 13 of the Arbitration 
Act. What appears to be probable is that 
the parties ar well as the umpire overlock- 
ed the fact that the order remitting the 


(5) 9 B. H. O. R. 398. 
(8) 44 Ind, Cas. 018; 42 B, 260; 20 Bom; L, R. 172, 
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matter forthe consideration of the umpira 
did not specify any time within whic 
the award was to be returned and that 
under s, 13 the law imposes a limit of 3 
months, Itis not possible to explain their 
eonduet on any other assumption but that, 
having overlooked this provision, they all 
thought that no time limit was necessary. 
Otherwise, the petitioner or the umpire 
would easily have gotan order for exten- 
sion of time. There being no default on 
the part ofthe petitionar in asking for 
an extension of time, it is difficult to see 
on what ground wecan refuse to exercise 
the discretion in enlarging the time. The 
learned Judge observes; “Ido no know 
whether the impression produced on the 
mind of a Judge on acursory. perusal of 
the award could be made a reason for 
either granting or refusing an extension 
of time. But I amfreeto confess that in 
this case, having perused the award itself, 
I am not satisfied with the award in such 
& manner asto make mo feel thatit will 
be the duty ofthe Court to. extend the 
time to render it legal, valid and binding 
between the parties,” Ido not think that 
in an application to extend time, the 
question as to the propriety of the award 
should be an element to be taken into con- 
sideration, as no argumentis addressed to 
the Court on the merits during the stage 
of an application toextend the time, the 
only question before the Court being whe- 
ther reasonable ground has been made.out 
for extension. The propertime to object 


to the award on the ground thatit is not: 


proper one is at alater stage when the 
award comes on . before the Court under 


the Arbitration Act for steps to be taken 


to enforce it. I may also point out that 
in the present case the proceedings before 
the arbitrators and the umpire had been 
going on for nearly three years amd it will 
be & great hardship should the petitioner 
through no fault of his own be compelled 
to take proceedings in Court especially as 
the respondent took no objection to the 
expiry of the time at any time during the 
pendency ofthe proceédings before the um- 
pire. I think that ifthe Court had power 
to extend the time, it ought to have been 
extended. 
«The next question is as to whether the 
Court has power. Sections 12 and 13 are the 
relevant sections. Section 12 says: “The time 
for making an award may, from time to 
time, be enlarged by order of the Court, 
- & EIS. o 
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“13 
whether the time for making. the .award 


h ‘has expired or not." Section 13 (1) runs: ' 
“The Court may, from time to time, remit 


the award to the re-consideration of -tha 
arbitrators or umpire, m 

"(2 Where an award is remitted 
under sube, (1), the . arbitratots or 
umpire shall, ualess the Court otherwise 


directs, makea fresh award within three: 


months after the date ofethe order remit: 
ting the award.” These sections are taken 
from the English Arbitration Act. Sec- 


.tion 9 of the English Arbitration Act 


corresponds tos, 12,2lmost word for word, 
the only difference being that whilst in 
s, 19 we find, “may from time to time be 
enlarged by order of the Court," section 9 
of the English Act says “may from time to 
time beenlarged by order of the Oourt 
or a Judge." Section 10 (2) runsas fol- 
lows :—“ Where an award is remitted, the 
arbitrators or umpire shall, unless the 
order otherwise directs, make their award 
within three months after the date of the 
order.” So far as the decisions of the 
English Courts go,the Oourt has power 
to extend the time when an award is re» 
mitted even though the application is made 
after three months had expired. The law 
is thus stated in Halebury's Laws of Enge 
land, Vol. I, page 401, Art. 975: “In 
every ease the Court can enlarge the time 
for making the award. This power can be 
exercised not only after the time for 
making the award has already expired, 
‘put even after the award has been made; 
and thus an award which waa at the time 
that it was made bad on the ground that 
the authority of the arbitrator had expired 
can be made valid and enforeeable " 
Reference has been made to Lord v. 
Lee (T). That was a case under the Com- 
mon Law Procedure Act of 1854, and there 
is not much difference between the pro- 
visions of that Act and the English Arbi- 
tration Act so far as the question we are con-- 
sidering is concerned. It was held in-that 
case that the Judge had power to enlarge 
the time after the award had been made 
and that the effect of the enlargement 
was the same ss if ithad been made by 
consent' of parties, viz, to raji&y what 
had been previously done by the arbitra- 
tor’ without , authority. In Knowles & 
Sons Lid. v. Bolton Corporatiog (8) the 
(7) (1868) 3 Q. B. 404; 9 B. & 8. 209; 37 L. J. Q. B. 
131: 16 W. R. 856. 
(8) (1900) 2 Q. B. 253;. 69 L. J. Q.B. 481; 48-W, R. 


. 433; 82 L. T. 239; 16 T. L, R. 283, ^ e 


+ 


H9 
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pame question arose under the Arbitration 
Act and it was held thats. 9 of the 
Arbitration Act of 1889, gave the Court 
power to extend the time for making the 
award even though the time for making the 
award had expired. This award was under 
the provisions of the Public Healths Act of 
4875 and under s.1800f the Act it was en- 
attied that the time for making the award 
by an arbitrator “under the Act shall notin 
any case be extended beyond a period of 
two months from the dateof the submis- 
sion and that the time for making the 
award by an umpire shall not in any case 
be extended beyond a period of two 
months from the date of the reference 
of the matter to him. The question arose 
whethet the Court had power to extend 
the time after the award was made: Lord v. 
Lee (7) was referred to and approved. 
Turning to the cases of the Indian 
Courts it was held by Sir Walter Schwabe, 
C. J. and Wallace, J., in Louis Dreyfus Co. 
v. Rajagopala Iyer (9) that under s. 12 of 
the Arbitration Act there was power in 
the Court to extend the time even though 
the award had been completed. There is 
no reference made to any decision either 
of the Indian or English Uourts. Sir 
Walter Schwabe on this point simply 
observes: “As regards the first point, 
there isno power in arbitrators to extend 
their own time after their time has ex- 
pired; butthere is undoubtedly power in 
the Court, under s. 12 of the Indian 
‘Arbitration Actto extend the time even 
though the award has been completed." 
In Tejpal Jamunadas v. Nathmull & Co. 
(10), Sanderson, O. J., and Woodroffe, J., 
took a similar view. In Shib. Krishna 
Dawn & Co.. w Satish Chunder Dutt (11) 
Harrington, J., held that the Court had 
no power to extend time so as to 
validate an award which had been made 
after the time allowed by the Court had 
expired. This case, however, was not 
under the provisions of the Arbitration 
Act but under the provisions of the Civil 


` Procedure Code, 


It seems to me that if the Court could 
extend the time unders. 12 even after the 
delivery of the award, there is no reasor 


` why it should not have power to do so 


under s. 13. I do not think that the absence 
(9). 70 Ind. Cas. 353; T6 L, W.657; A. I. R. 1923 Mad. 


(10) 54 Ind. Cas. 668; 46 C. 1059. 


(11) 12 Ind. Cas. 13; 38 O. 522, 
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of the words “whether the time for mak- 
ing the award has expired or not" in 8. 14 
necessarily shows thatthe Legislature in» 
tended to limit the Court's power when an 
award is remitted. There is no reason 
why the power should be limited. On tha 
contrary, it seems to me that once the award 
is in Court and is remitted the Court being 
seized: of the matter ought to have full 
power toact inthe matter of extensions 
of time. Itseems to me that unless we can 
hold that the moment an award is delivers 
ed either under s. 12 or s. 13, the Court a 
power to extend the ‘time ceases, lt 18 . 
difficult to distinguish the powers nnder 
one section from those under the other. 
The authorities on this point are not 
uniform. In Shib Krishna Dawn & Co. v. 
Satish Chunder Dutt (11) it was held by 
Harrington, J., that s. 148 should not apply 
if the- award had been delivered. The 
learned Judge observes: "On behalf of the 
petitioner, it is argued that s. 148 alters the 
law laid down in thatcase [Raja Har Narain 
Singh v. Chaudarain Bhagwant Kuar (12)] - 
because it enables the Oourt to enlarge the 
time for the doing of any act prescribed or 
allowed by the Oode, notwithstanding that 
the period originally fixed has expired. I 
agree with the view that if the time had 
expired, and no award had been made, 
that that section does give the Court 
power to extend the time for the making of 
the award, notwithstanding that it had ex- 
pired at the time of the application; butit 
appears to me that that section does not 
enable the Court to extend the time for the 
doing of a particular act when in truth 
and in fact the act has already been done.’ 
In Co operative Hindustan Bank Ltd. v. 
Bhola Nath Borooah (13} Chitty, J., was of 
opinion that wherea Court by its order 
empowers an arbitrator to enlarge the time 
beyond three months which was fixed in 
the order the arbitrator could not do so 
after the three months originally fixed for 
making the award had expired as he 
became functus officio and hehasno further 
jurisdiction in the matter as the time Lad 
expired,and the award wasset aside. This 
case was under the Civil Procedure Code 
of 1908 and rr.3, Sand 15 of the Second 
Schedule’ were considered. Chitty, 4L, 
observed: “It is, however, clear that the ar- 
bitrator would only have such power a8 was 

(12) 13 A. 300; 18 I. A. 55; 6 Sar. P. O.J. 14; 15 Ind. 
Jur. 283; 7 


; 7 Ind. Dec. (N. 8.) 189 (P. O.).. 
(13) 31 Ind, Cas, 007; 18 O, W. N, 195. 
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conferred by the order, anc he would, there- 
fore, be bound to enlarge the time before 
the time originally fixed for making the 
award had expired, If he did not do so, he 
was by reason of effluxion of time, functus 
oficio and had no further jurisdiction in the 
matter, Itis&matter of great regret that 
when this difficulty was first noticed, and 
there was a discussion with regard to it be- 
fore the arbitrator, an application was not 
made then and there tothe Courtunder Sch, 
Il, para. 8 of the Oode of Civil Procedure, in 
which case the Court could have enlarged 
the time, even though the time fixed for 
making the award had expired. This was 
not done, presumably beceuse the parties 
were willing to goon with the reference. 
I think that on the aboveground, the award 
is invalid and must be set aside.” It will 
thus appear that the distinction which Mr. 
Grant sought to draw between the old and 
the new Oode has not been accepted by 
the learned Judges of the Calcutta High 
Court. In Ramji Ram v. Salig Ram (14) 
it was held that when an arbitrator had 
made, or made and published, his award as 
& completed instrument, his power is 
wholly at an end. Mookerjee, J., in an 
elaborate judgment has reviewed all the 
authorities, English and Indian. In Sri 
Lal v. Arjun Das (15) Ohitty, J., doubted 
whether, having regard to the change in the 
law made by the wording of s. 148 and 
Sch. II, els. 8 and 15 of the Code of 1908, 
the decision in Shib Krishna Dawn & Co. 
v, Satish Chunder Dutt(11) and the decision 
of their Lordships of the Privy Council 
in Raja Har Narain Singh v. Chaudarain 
Bhagwant Kuar (12) would be binding 
authorities. The learned Judge observed: 
“The plaintiff relies upon the case of 
Shib Krishna Dawn & Co. v. Satish Chunder 
Dutt (11) in which Mr, Justice Harrington 
held that the Court had no pow®tr to 
extend the time for filing an award which 
had already been made before the applica- 
tion was presented. The learned Judge 
relied upon the caseof Raja Har Narain 
Singh v. Chaudarain Bhagwant Kuar (1z) 
but that wasa case decided under the Civil 
Procedure Code of 1882. Their Lord$hips 
of the Privy Council held that an award 
madg out of time was invalid and 
that the arbitrators by such effuxion of 
time were functus officio. In so doing 
they followed the express words of 


(14) 11 Ind. Cas. 481; 14 O. L. J. 188. 
(16) 87 Ind, Cae, 233; 18 O; W, N. 1345. 
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B. 021, which ran that,'no award shall 
be valid unless made within the period 
allowed by the Oourt.’ With all reg- 
pect to the learned Judge who decided 
the case in Shib Krishna Dawn & Qo. 
v. Satish Chundur Dutt (11) it appears ta . 
me that he did not give sufficient weight 
to the change which was made in the 
wording of s, 521 of the Code of Civil 
Procedure, 1882 in enacting para. 15 of 
the Second Schedule to the Code of Civil 
Procedure, 1908. As para. 15 runs, it 
appears to me to have a discretion to 
the Court in deciding whether an award 
shall be set aside on the ground of its 
having been made after the expiration 
of the period allowed by the Court. I 
feel some doubt, therefore, whether "the 
decision in Shib Krishna Dawn & Co. v, 
Satish Chunder Dutt (11) is correct in law, 
Section 148 of the present Code is in no e 
way restricted, nor indeed is para. 8 of 
the Second Schedule, It might, therefore, 
be argued not without reason that they 
ought not to be restricted in the manner 
there, held." The learned Judge, however, 
went on to say that it was unnecessary 
to decide that point. In Haridas Assanand 
v. Octoomal Vasoomal (16) it was held that ` 
the Oourt has power to extend the time 
for making the award, under s, 12 of: 
Arbitration Act, even after the award 
is delivered, and the learned Judges dis- 
tinguish Raja Har Narain Singh v. Chauda- 
rain Bhagwant Kuar (12) on the ground. 
that that case proceeded on the wording 
of ss. 514 and 521 of the Code of 1882, 
So far as s.148 is concerned it is doubt- 
ful whether it would apply. That section 
gives power. to the Court to enlarge the 
time where the Act is prescribed or allow- 
ed by the Code, and not where the time 
is fixed by any other enactment. But if 
s. 148 can be applied there is little 
reason for limiting it to cases where the 
award has not been delivered by the 
arbitrator. l . 
^ Srinivasa Ayyargar, J., dissents from 
the decisions which empower the Court 
to enlarge time under s. 12 referred to 
by me and the main gftound on which 
he thinks. himself justified in doing So 
is that their Lordships of the Privy 
Council have in Raja Har Narain Singh v. 
Chaudarain Bhagwant Kuan (12) held that 
an arbitrator on the delivery of his awasq 


(16) 16 Ind. Cas, 861; 6 S, La R, 89, . 


^ 
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became funeius oficio and that the Court 
had no power to *extend the time so as 
to validate the award. The learned Judge 
observes: "Indeed with regard to the 
terms of s, 19, it seems to me that the 
observations of their Lordships of the 
' Judicial Committee in Raja Har Narain 
Singh v. Chaudarain Bhagwant Kuar (12) 


'* are very relevant because the similarity 


between the terms used in s, 13 of the 
' Arbitration Act and s. 514 of the old 
Qivil Procedure Code which their Lord- 
“ships were considering is remarkable.” 
in Digambari Bewa v. Joy Nariyan Das 
(17) the decision of their Lordships of 
the Privy Council in Raja Har Narain Singh 
v. Chaudarain Bhagwant Kuar (12) was 
referred to as authority for holding that 
an award made on a reference by the 
Court acting under the provisions of the 
Civil Procedure Code of 1908 was invalid 
and could not be validated by any ex- 
tension of time if it was not submitted 
within the period required by the Court 
when it made the original order. There 
ean be little doubt from the observations 
of their Lordships of the Privy Council 
in Raja Har Narain Singh v. Chaudarain 
| Bhagwant Kuar (12) that their Lordships 


| ` proceeded .on the view that after the 


.9 


expiry ofthe time limited by the Court 
for the submission of an award the arbi- 
trator becomes functus oficio and that the 
Court had no jurisdiction to extend the 
time Bo as to validate the award. There 
is, however, considerable force in the 
argument. that the arbitrator is functus 
officio after the delivery of the award and 


. ifthe decisiontin Raja Har Narain Singh v. 


Chaudarain Bhagwant Kuar (12) is good 
law in spite of the amendment in the 
Oivil Procedure Gode and the enactment 
of the Arbitration Act, the Court will 
have no.power to extend the time fixed 
when the award has been delivered. 


The question raised is of considerable 
importance especially to the commercial 
community and as it 4s desirable that 


_ the matterin controversy should be settled 
^, by the decision ofa Full Bench, I would 


refer the following point toa Full Bench: 


- "Whether in cases where an award is re- 


mitted for the decision of the arbitrators 
or umpire without fiting any time for the 
feturn of the award the Court has power 


` to, extend the time fixed by s. 13 of the 


(11716 Ind, Cas, 223; 16 OL. J.573. 
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Arbitration Act after the arbitrators -or . 
umpire have, after the remission, given - 
their award,” 

Curgenven, J,—l'agree with my Lord, 
whose order Ihave had the advantage ot 
reading, that the preliminary objection—= 
that no appeal lies—must be overruled, 
Applying the test proposed by Sir Arnold 
White, O. J., in Tuljaram Row v. Ala- 
gappa Chettiar (1) the learned Judge's 
order refusing to enlarge the time for the 
making of the award must be found to be^ 
in substance a final order, although it may 
be. that either of the parties might still go 
through the empty formality of applying 
to have the award recorded. In the same 
way an appellant who has presented his . 
appeal out oftime, and who has failed to 
get the delay exeused under s. 5 of the 
Limitation Act, may still present his appeal 
and have it dismissed as time-barred, But . 
it seems reasonable to hold, with the 
Bombay High Courtin Ramchandra Ganga- 
dhar v. Mahadev Moreshvar (6) that the 
order which really had the effect of reject- 
ing the appeal was that which refused to 
excuse the delay and accordingly that it 
amounted to a ‘judgment’ within the means 
ing ofcl. 15 of the Letters Patent. The 
criterion laid down in T'uljaram Row v. 
Alagappa Chettiar (1) is one of substantial 
effect rather than of form. 

Turning to the merits of the learned 
Judge's decision,the case appears to me 
to be eminently onein which an extension, 
if open to the Court to grant, should be 
granted. It was the umpire, and not the 
parties, who was responsible for the delay. 
The parties acquiesced in the making of 
the award out of time. There can be 
little doubt that, if an extension of time 
had been applied for before the expiry of 
the time already allowed, it would have 
been given. In these circumstances I can 
sea no valid reason for refusing to extend 
the time, if it.be held that it is within 
the Oourt’s competence to make such an 
order. l 

The learned Judge has dis^leimed 
jurisdiction to make an order after the 
delivéry of the award upon à consideration 
of the terms of ss. 12 and 13 of the Indian 
Arbitration Act and because he holds that 
the judgment of the Privy Council in Raja 
Har Narain Singhv. Chaudarain Bhagwant 
Kuar (12) is binding upon him first. Taking 
the first ground, there appears to me to be 
no difficulty iu holding, with Sanderson, C.J, 
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in Tejpal Jammnadas: v. : Nathmall & C6. 
(10) that if under s. 12 time may by ex- 


tended after the award has been made, it 


may equally be extended under s. 13. The 
occurrence in the former section only ofthe 
words ‘‘ whether the time for making the 
award has expired or not” does not afford 
asafeguide to a conclusion, because they 
donot necessarily authorize an extension 
of time after delivery of the award. Under 


s. 13 the fresh award has to be made within ~ 


three months “ unless the Court otherwise 
directs.” I do not think that it would 
entail placing an undue strain‘ upon that 
‘phraseto hold that the Court's direction 
may be given not only after the expiry of 


the time already allowed but also, by way 


of retrospective validation, after the award 
has been passed. No reason has been sug- 
gested why the power of the Court in this 
respect should be more limited under s. 18 
than under s. 12. i | 
Assuming then that the power exista 
under both sections or under neither 
section, there is high euthority for the 
position that under s. 0 of the English 
Arbitration Act, which is substantially 
indentical with s. 12 ot the Indian Act, the 
Court has jurisdiction to extend the time 
for making the award, although the award 
hasin fact been made. If this were all, 
the way would,I think, be clear to hold 
accordingly under the Indian Act. But it 
isimpossible to adopt that course without 
first deciding whether or not the judg- 
ment of the Judicial Committee in Raja 
Har Narain Singh v. Chaudarain Bhagwant 
Kuar (12) which was passed under the 
Civil Procedure Code of 1882, has applica- 
tion to &wards governed by the Indian 
Arbitration Act. 
with the observation that the case has to 
be decided “entirely upon the construc- 
tion of the Civil Procedure Code, ss. 508, 
514 and 521, and it does not appear that the 
construction of those sections can be very 
much aided by analogies drawn from 
sections of the English Common Law 
Procedure Act” under which time could 
be retrospectively extended. It is tobe 
borne in mind that, before the enactment 
of that Act, the arbitrator, once higaward 
was given, became funcrzus officio: [see 
Mordue v. Palmer (18), In re Stringer & 
Riley Bros. (19), Sutherland & Co. v. 
19. (1871) 6 Ob, A. 22; 40L. J. Oh. 8; 23 L: T, 752; 


. bka 36, 
i (1901) 1 Ky B, 105; 70 L.-J. K, B, 19; 49 W, R. - 


o 
& 
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"fies are clear thatthe Oourt 
‘to extend the time in the case 


The judgment opens. Lee (7) and to the decision of the Oourt 


‘Vithaljt (21) where Sir Norman 


77 
Hannevig Bros. Ltd, (20), and neither he, 
nor I conclude, 'the Court could .make 


any order to bring the award within time. ' 


The Privy Council, in the case cited 
above, appear to hold that under the 
Civil Procedure Code of 1882 the same 
principle held good, for they say: “When 
once the award was made and delfvered 
the power ofthe Court unders. 514 was 
Bpent, and although the Court had the 
fullest power to enlarge the time under 
that section as long as the award was not 
completed, ib no longer possessed any such 
power when once the time was passed." 
Whether or not that observation holds 
good under the present Code, I amin- 
clined to think that it has no application 
to an award under the Arbitration Act, 
but the matter is not free from doubt, and 
I agreeto the proposed reference. 
Nugent Grant, for the Appellants 





Mr. P. Venkataramana Rao, for the Re* 
oo jl eei 

e appeal came on for hearing before 

the Full Bench on 18th Novombe- 19:0, 

arid the Court delivered the following 


OPINION, 


Kumaraswami Sastriar, J.—1 
have in my order of reference dealt with 
the cases, both English and Indian, dealin E 
with the question referred, Sections 12 and 
13 ofthe Indian Arbitration Act are taken 
almost verbatim from ss.9 and 10 of the 
English Arbitration Act. So far. as the 
English Act is concerned, the authoris 


.has power 


awards even though the award has been 
delivered. I need only refer to Lord ‘vy, 


of Appeal in Knowles & Sons, Lid, v: Bolton 
een cae | 
ouis Dreyfus & Co. v. Raijügopa 

Iyer (9) and Tejpal Jamunadas d yis 
mull & Co. (10) also follows the view 
taken by the English Courts. So far ab 
cases underthe Civil Procedure Code are 
concerned, there “has been a diversity of 
opinion. To the cases I have already’ re. 
ferred to in the order of reference I might 
add Gopalji Kallianfi_ vy. Chhaganlal 


Macleod 


20) (1921) 1 K. B. 336; 90 L. J. È, B, 29$ 19 
=f 7 ) de 1) IK: 90 L J K, B. 222: 195 L, i, 


t 


of remitted - 


gë) 99 ad, Ons, 020; 45 B, 1011 28 Bom, I2: 


A 
48 Ra 

C. J. and Shah, J., were of opinion that 
the decision of their Lordships of the Privy 
Council in Raja *Har Narain Singh v. 
' Chaudarain Bhagwant Kuar (12) prevented 
Courts from extending the time after the 
delivery of the award evenin cases- under 
the Codeof 1908. But this decision was 
not finder the Arbitration Act as a re- 
ference wasmadein a pending suit. I 
think there are not sufficient grounds for 
dissenting  fsom the decisions I have 
already referred to, both English and 
Indian, which gavethe Court power to 
extend thetime even after the award has 
been delivered so asto cure any defect 
in the award owing to ita having been 
delivered after the time fixed had 
elapsed. There seemsto beno reason to 
limit the power unders. 13 of the Arbitra- 
tion Act which admittedly gives power 
to extend thetime beyond the period of 
three months before the award is de- 
*"livered. I am unable to accept the 
extreme contention put forward by Mr. 
Venkataramana Rao that an extension 
beyond three months should be in the 
order remitting the award itself and 
that where three months have been fixed 
by the order,the Courthas no power to 
extend the time, Such a construction 
would leadto obvious injustice as it may 
bethat after the order has been made 
fixing three months the arbitrators find 
that owingtoa number of witnesses to be 
examined or other circumstances which 
prevent the finishing of the enquiry in three 
months, further time is to be granted. 
There is, in my opinion, power to extend the 
time subsequent to the order which fixed 
three months as the period; and if there 
is this power, there isno reason why such 
time should not be extended after the 
award is délivered. If under & 12 the 
Gourt can extend the time forthe delivery 
of the award even though the time has 
expired, it should have the power to extend 
the time whenit remits an award unless 
there are very strong reasons tocome to a 
contrary conclusion. 

The Civil Procedure Code of 1908 deals 
With awards in the Second Schedule and 
r. 14 deals with the remission of &wards to 
„arbitrators, Rule 15 says that an award re- 

- mitted- shell not be set aside except on the 
grounds mentioned inthat rule and one of 
the groundsis that the award was made 
after the expiration of the period allowed 
bythe Court. Rule 8 deals with extengion 
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‘of time for making award. Jt is argued by 
Mr, Venkataramana Rao that there is 
no difference between the Oivil Procedure 
Code and the Indian Arbitration Act on the 
question of the extension of time and that if 
the ‘giving of the award after the expiry of 
time allowed by the Court entitles a perty 
to have it set aside so far as arbitrations 
under the Code are concerned, the same , 
rule should be applied to arbitrations out 
of Court. Itis further argued that the de- 
cision of their Lordships of the Privy Ccun- 
cil in Raja Har Narain Singh v. Chauda- 


Tam Bhagwant Kuar (12) though passed 


under the Code of 1882 is equally 
applicable to the present Code. Section 
521 of the Code of 1882 with which their 
Lordships of the Privy Oouncil were dealing 
enacts that no award shall be valid unless 
madewithinthe period allowed by the Court. 
This elause is omitted in r. 15 which I 
havealready referred to and all that r. 15 
says is that the Court shall not set aside 
an award except on oneof the grounds 
mentioned therein, Ithink this omission 
is not merely accidental andthe question 
is how far under the new Code the omis- 


-sion'of such a (clause in r., 15 of the 


Second Schedule which corresponds ' to 
8.021 ‘of the old Code without the last 
clause gives the Court discretion to extend 
the time-even where the time for passing the 
award has expired. Chetty, J., in Sri Lal 
v. Arjun Das 15) was of opinion that the 
amendment introduced by the Code of 1908. 
gave the Court discretion even under the 


.Oivil Procedure Code; I may point out 


that so far aẹ the Arbitration Act i8 “con- 
cerned, there is nosection corresponding to 
the last clause of s. 521 preventing the 
Court from extending the time fixed in a 
remitted award. I think the proper wey of 
construing ss. 12 and 13 of the Arbitration 
Actis to read them together. Where an 
award isset aside under s. 13, either in 
whole orin part and remitted to arbitrators 
the effect of it is to re-open the proceedings 
under the Arbitration Act, the necessity for 
fixing three months or sometime to deliver 
the award arising out of the fact that the 
time fixed in the original award might have 
expired before the remission or might have 
been considerably reduced. Once an award 
is set aside and remitted to arbitrators, I find 
it difficult to see why s. 12 should not apply 
to proceedings after remission, asthe matter 
then is really a matteria a pendidg arbitra= 
tion without the original award, the samg 
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having beenset aside, and whythe prqvi- 
sionsof s. 12 as to extension of time should 
notapply. The Court bas, according to all 
the decisions I have referred to, both Eng- 


BIRAJUDDIN V, BONI LAL. 


y 
! 


to 
as to cover such an award already made 
&fter the expiry of the time previously fixed 


by s. 18 (2)or by the Court. : 
y. N. Y. eference answered. 


lish and Indian, power to extend the time ' 


under 8.12 of the Indien Arbitration Act, 
which corresponds to s. 9 of the English 
Arbitration Act, even after the award has 
been delivered. There seems to me to be 
no reason why, when an award is remitted, 
& similar power should not exist unless 
thereis somethingin the wording of the 
Act which’ compels me to come to a con- 
trary conclusion. 

I am of opinion that ths decision of their 
Lordships of the Privy Council in Raja 
Harain Singh v. Chaudarain Bhagwant 
Kuar (12) which was passed under, the 
Civil Procedure Code of 1882 does not 
constrain us, in dealing with ss. 12 and 13 
ofthe Arbitration Act, to put a restriction 
on the power of the Court unders. 13 and 
to hold that although unders. 13 the Court 
might extend the time beyond three months 
if it.did soin the order of remission, it has 
no power todo so once the award has been 
passed. 

I would answer the reference in the 
Bfürmative and hold thai the Court has 
power to extend the time. 

Coutts Trotter, C, d.—I agree. 

Reilly, J.—1 agree. I may point out 
that a period of three months for making an 
original award, unless otherwise agreed, is 
fixed by Sch. I-of the Arbitration Act. The 
effect of s. 13 (2) of the Act appears to me 
to be to fix.a similar period, unless the Court 
otherwise directs, for an award to be made 
after remission; it does not affect the power 
given to the Court by s. 12 which I under- 
Btand to apply bothto original awards and to 
awards made after remission. The Court 
can, therefore, extend the time for making an 
award on remission even after the time, fixed 
either by s. 13 (2) or by the Court, has ex- 
pired. [agree that we need not @pply the 
decision of the Privy Oouncil in Raja Har- 
Narain Singh v.Chaudarain Bhagwant Kuar 
(12) which related to the provisions of the 
Oode of Civil Procedure of 1882 to the pre- 
sent case. And under the present Code 
Bn award is not invalid, merely because it 
is made after the time allowed. Here it is 
not the Code but the Arbitration Act which 
we bave to interpret; and I see nothing to 
prevent the Court from retrospectively 
extending under s, 12 of the Act the time 
fixed for making an award or remission go 
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‘NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND ArPEAL No. 383-B or 1926. 
February 14, 1928. 
Present :—Mr. Kinkhede, A. J. O0, . 
SIRAJUDDIN-—PLAINTIFF—APPELLANT 
. — versus 
SONI LAL AND ANOTBER—DRFENDANTS 


— RESPONDENTS, A 

Limitation Act (IX of 1909), s. 12—Decree not 
drawn up—Limitation, whether runs—Court, acts of, 
not to prejudice parties—C. P. Courts Act (I of 1917), 
ss. .16, 26 (1)-—District Court—Additional Judge, 
whether District Court —Appeal filec before District 
Judge—Return for re-presentation before ' Additional 
District Judge, legality of. 

Until there is a decree noright of appeal comes 
in existence, and no limitation can run against an 
appellant for filing an appealuntil the decree is 
drawn up. [p. 80, col 2 

The act of Court ought to prejudice no body. |ibid.] 

Under the O. P. Courts Act there can be onl 
one District Court for every Civil District and i 
"under s. 26 (1) ofthe Act the Local Government has 
appointed several-AdditionalJudges to that Court, 


| ai 
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the District Judge and the several Additional Diş- - 


trict Judges are Judges of one District Court, ex- 
actly inthe same way as the Court ofthe Judicial 
Commissioner and every other Court .to which 
Additional Judges may be appointed.  [p. 81, col. 


l. 

A distribution memo. of the District Judge will 
not entitle each Presiding Officer of such Additional 
Oourts to look upon himself as constituting a differs 
ent Court. An appeal filed before the District Judge 
will be deemed to have been filed before the Addi- 
tional Judge before whom it ought to have been 
filed, and cannot be returned fox re-presentation to 
the latter. [p. 81, cols. 1 & 2.] 

Second appeal against an order of the 
First Additional District Judge, Akola, 
dated the 19th August, 1926, in Miscellane- 
ous Case No. 20 of 1920. 

"Mr. S. A: Ghadgay, for the Appellant, - 

| Mr, A. V. Khare, for the Respondent, 


JUDGMENT.—This is an appeal by 
plaintiff-appellant. It arises out of a suit 
instituted by plaintiff which after long 
trial was dismissed by the SeDordinata 
Judge, Second Olass, Akot on the 12th De« 


* 


cember, 1925, The plaintiff, therefore, pte» . 


ferred an appeal to the Court df the Digs 
trict Judge, Akola, on 18th February, 1924, 


(a i +a A toy x eo. ' 1 
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but the Presiding Officer, Mr. R. D. Pande, 
District Judge, returned the memorandum 


‘of appeal for presemtation to the proper 


Court with the following endorsement :— 
"The jurisdictional value of the claim 
is below Rs. 1,000. Appeals over Rs, 1,000 
come to this Court. The memorandum of 
appeal* presented to this Oourt by Mr. 
S. M. Rahman Pleader for appellant on 


8th February, 1926, is returned to him 


to day the 25th day of February, 1926, for 
presentation to the proper Court.’ 

The memorandum of appeal was, there- 
fore, represented the same day to the 
Firet Additional Judge of the District 
Court. The learned Additional District 
Judge on 2nd March, 1926, passed an order 
fixing the case for hearing the appellant on 
the pojnt of limitation, as the Deputy Clerk 
of Court had reported at the time of initial 


presentation, that it was barred by limita- 


tion by three days. Subsequently the report 
whs modified so as to make the appeal 
barred by time by one day only. As a 
result of the enquiry held, the learned 
Additional District Judge found that there 
was sufficient cause for condoning the delay 
of one day. Ho thought that this was 
not, however, the only thing for him to 
decide, As the memorandum of appeal 
was represented on 25th February, 1926, he 
considered himself called upon to decide 
the further question whether the delay of 
8 day between 18th February, 1926, and 
93th February, 1926, could be con- 
doned. He observed that the value of the 
eppeal for purposes of jurisdiction being 


stated inthe memorandum of appeal itself 


to be Rs. 895189 "the appeal should 
have been filed in this Court as accord- 
ing tothe distribution memo this Court 
takes up appeals incases upto Rs. 1,000. 
He accordinglf held, that there could be 
‘no oversight, as deposed to by the Pleader, 
aud, thinking that the principle laid down 
in the cae of. Vithia v. Sakhya (1) governed 
this case, and that he was bound by it, 
rejected the appeal as time-barred on 
ith August, 1926. le 
No decree was, however, drawn up on 
the basis of this rejection of the appeal 
as barred by time. ine appellant cond 
uérely apply for a copy of the 
aan only m 95th August, 1926, he filed 
his memorandum of second appeal in this 
Court on*8th. November, 1926, with only a 
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eépy of order attached ‘thereto. But this 
Court ordered him to obtain and file a copy 
of decree. Since no decree was drawn up, 
the appellant had to move the lower Ap- 
pellate Court as pointed out in Maku v. 
Kishan (2) to draw up a formal decree 
in the appeal A decree was thereafter 
drawn up in due course on 2nd April, 1927, 
and on its copy being filed in this Court on 
25th April, 1927, the second appeal was con- 
ditionally declared as duly presented that 
day. The respondent was served with a 
notice to show cause why the conditional 
order should not be made absolute, and 
after hearing both parties on the point 
that order was made absolute, It is, there- 
fore, no longer open to the respondent’ 
to raise the question that since the memo- 
randum of second appeal was unaccompani- 
ed by a copy of the decree it was incompe- 
tent, and that it could not be validly 
admitted on 25th April, 1927, when the 
copy of decree was supplied. 


Ifat all that question is material at thig 
stage I may observe that the omission 
to draw up a decree in the appeal has 
been satisfactorily explained by the learned 
Additional District Judge as being due 
to prevalence of practice in the Akola 
Courts not to draw up decrees when ap- ' 
peals are dismissed as time-barred before 
they are registered. Without going into 
the question whether the practice is lawful 
or not, I may say that since the practice of a 
Oourt isthe rule of the Court, I accept 
this explanation as satisfactory in the cirə 
cumstances of the case, Moreover, the Act 
of the Court ought to prejudice nona 
is the maxim which ought to apply to 
this case. Until there was & decree in 
the civil appeal no right of second appeal _ 
could come into being, and, therefore, 
nu limitation for fillng a second appeal 
could be said to have at all begun to run 
against éhe appellant, until 2nd April, 1927, 
when alone the decree was actually drawn 
up, For these reasons the memorandum 
of second appeal, though lodged in this 
Oourt on 8th November 1926, must be 
deemed to have been properly filed only 
when the copy of the decree was filed in this 
Court. e 

The only important point for deter- 
mination, therefore, is whether the decision 
of the learned First Additional Distriét 
Judge on the point of limitation js core 


(2) 15 Ind, Oas, 035; 8 N, L. R. 02 at pp. 05, 90, 
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rect., Now, as regards this point I must 
at once say that the orders of both the 
District Judge and the First Additional 
District Judge are based on misappre- 
hension. If those Judges had turned their 
attention to the provisions of the €. 
P. Oourts Act, 1917, and in par- 
ticular to ss. 14, 16, 20 and 26 (1) of the 
said Act they would have at once found 
that under the Statute for each Civil 
District there can be only one District 
Oourt and not several District Courts ; 
that an appeal from the decree of a 
Subordinate Judge, Second Class, lies to 
the District Court; and that, whenever, the 
Local Government thinks it necessary or ex- 
pedient so to do, it appoints an Additional 
Judge to any District Court, such Ad- 
ditional Judge being entitled to exercise 
the jurisdiction of the Court to which 
he is appointed and the powers of a 
Judge thereof, subject to any general or 
special orders of the Local Government 
as to the class or value of suits and ap- 
psals which he may ciry, hear, or deter- 
mine, and subject also, in reapect of the 
distribution of the business of the Court, 
to the control of the Judge’ thereof, I 
“am not aware of any such general or 
special orders of the Local Government, 
It is & matier of common knowledge that 
West Beraris asingle Civil District with 
headquarters at Akola. As, under the 
provisions of s. 16, only one District 
Oourt has been established, by the Local 
Government for West Berar, and,in exer- 
cise of the powers vsstel in it, under 
8.20 (1) of the Act, it has appointed 
several Additional Judges to that Oourt, 
it follows that the District Judge and 
the several Additional District Judges are 
Judges of one District Court, 

The appointment of several Judges does 
not in law split the Distriet Court into 
several Courts ; as pointed out by,Stanyon, 
A.J. C, in Ganappa v. Balwant (Second 
Appeal No. 47-B of 19:5) "lt remains 
one Court with several Judges, exactly 
in the same way as the Gourt of the 
Judicial Commissioner and every other 
Oourt to which Additional Judges 
may be appointed.” Much less would 
the distribution memo of the District 
Judge entitle each Presiding Officer to 
took upon himself as constituting a different 
Oourt, As happily expressed by the learn- 
ed Additional Judicial Commissioner in 
the aforesaid case; "The appeal ley ta 


8 


BIRAIUDDIN v. SONT LAH, 


‘the law to be applied 


r 
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the District Court of West Berar, It 
was filed in that Court within time and 
duly stamped, By an error it went by 
the wrong door and came before a wrong 
Judge: but that was a mere irregularity 
with reference to the distribution cf the 
Court's business, It did not affect the 
validity of the presentation for the purposes 
of the Law of Limitation.” | 
In this case, both the District Judge 
and also the First Additional District Judge 
have overlooked the fact that each of them 
forms part and parcel of the District Court, 


and that the appeal, as provided for 
by s. 20 of the CO. P. Courts Act, 
unquestionably lay to the District 


Court. The District Judge ought, there- 
fore, to have sent the case to the pro- 
per Judge of his Court ; instead of doing 
so, he erroneously made an order return- 
ing the appeal to the appellant's Pleader 
"for presentation to the proper Court ;" 
the First Additional District Judge, in his 
turn, conceiving himselfto be a different 
Court from the District Judge's Court, 
passed the order that when the appeal 
was lodged before him it was barred by 
limitation by 8 days. Really speaking 
both the Judges were wrong. No quese 
tion of delay by reason of the memorandum 
of appeal being detained before the Dis» 
trict Judge from 18th February, 1926, 
to 25th February, 1926, at all arose in 
ihe case. Since, the one day's delay in 
the initial presentation, the memorans 
dum of appeal remained no more open 
to objection on the score of limitation, 
Since acceptance of a plaint or appeal 
by an officer of the Court appointed to 
receive them constitutes the institution 
thereof in the Court, it follows that the first 
endorsement dated 18th February, 1:20, 
about presentation tothe District Court on 
the memorandum of appeal bythe Deputy 
Clerk of Court, wag itself sufficient ate, 
ceptance even for the First Additional Digs 
trict Judge, as the same officer acted for 
both the aforesaid Judges. Thesecond ace 
ceptance was, therefore, asurplusage. The 
first appeal must, therefore, be treated as 
validly instituted in time in the District 
Court on 18th February, 1926. 

It is thus clear that the First „Additional 
District Judge approached the question 
of limitation in, such & manner as tg 
indieate that he misdirected himself as to 
l to the ease, and 
erroneQuelr cepecived himedi end. tha 


t 
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.' District Judge as constituting different 


, Courte, whereas, as a matter of fact, they 
" were partand pareel.of the same District 


Court. Such misdirection i8 a valid ground 


- for. interference : cf.. Brij Indar Singh v. 


Kanshi Ram(3). No question ofthe exercise 
of judicial discretion and condoning delay 
for sufficient cause within the meaning 
of s. 5 of the Limitation Act, ever really 


„arose or could have arisen before him 


BO as to re pe the application of tbe 
rinciple laid i | 
1) to the facts and circumstances of this 

case.” Ei l 

The order as also the decree subsequent- 


(dy passed dismissed the appeal as barred 


by time are hereby set aside and the 
lower Appellate Court is ordered to re- 
gister the appeal presented on 18th Febru- 


` Bry, 1926, as regular civil appeal and decide 


iton its merits, Theappellant shall get 
refund of Court-fee paid on the memo- 
randum of second appeal. Other ‘costs of 
this Court shall be paid by the respond- 
ents. 

G. R. D. 


(3) 42 Ind. Cas. 43: 45 C. 94; 33 M. L, J. 486; 22 M. 


Appeal allowed. 


X, T. 362: 6 L. W. 592: 126 P. W. R. 1917; 15 A. L. J. 


771; 19 Bom. L. R. 866; 3P,L.W. 313; 26 O.L.J. 


' 572: 104 P. R. 1917; (1917) M. W. N. 811; 22 O. W, N. 


169; 127 P, L, R. 1917; 44 I, A. 218 (P. C.). 
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LAHORE HIGH COURT. 
ivi REVISION Prin No. 366 oF 


i : 

February 15, 1928. ; 
Present:—Mr. Justice Addison, ` 
KARAM OHAND now 
KARAMSINGH-PLAINTIFE-— 

MEE PETITIONER 


- 


| versus — : 
'" BARKAT RAM AND oTHERS—DEFESDANTS 


m 


— RESPONDENTS. ; 
Limitation Aet (LX of 1908), Sch. I, Art. 1641— 
Burden of proving knowledge of ex parte decree 
apithin thirty days from presentation of application— 
Knowledge within thirty days neither proved nor alleged 
Setting aside decree—Jurisdiction, illegal assump- 


"tion of —Civil Procetlure Code (Act V of 1908), s. 115, 


0. IX, r. 18. MUT 
When «n, application to set aside an ez parte 
decree is presented more than thirty deys after the 
date of the decree, the onusis on the defendant of 
roving that it was presented within thirty days of 
his having €&nowledge of the decree. 
> Piroj Shah v. Qarib Shah (1) ang Dittu Ram v. 
awah (2), followed, l 


KARAM ORAND 9. BABKAT EAM. 


own in Vitha v. Sakhya: 


‘ le Ce o 
108 f. C. 1928 
Where an ex parte decree is tetaside by a Court, 

without any allegation or proof on the part of the 

defendant that he came to know of the decree 

within thirty days from the date of presentation of . 

the -application, there is an illegal assumption of 

jurisdiction on the part of the Court justifying inter- 

ference in revision. : A 
Petition for revision of an order ofthe. 

Subordinate Judge, Fourth Claes, Daska, 

ee Sialkot, dated the 14th January, 

Mr. Kidar Nath Chopra, for the Petition- - 

er. t. 

Mr. Din Dayal Khanna, for thé Respond- 

ents. i l 
JUDGMENT. —An ez parie decree was 

passed on the 25th October, 1920, against 

Dhanpat Rai, the father, and hissons Barkat | 

Ram, Jagat Ram end Shiv Lal. The decree . 

wasa money decree for which the defendants 

were jointly and severally liable. Barkat- 

Ram'applied on the 17th December, 1926, to 

have this ex parte decree set aside on the 

ground that he had not been personally or 
duly served. It is not stated in his peti- 

tion when he came to know that a decree . 

has been passed against him. He produced 


no evidence to prove when he got the know- 


ledge ofthe decree, yet the Subordinate 
Judge, Fourth Class, has set aside the ez ` 
parte decree not only as against him but ap- 
parently againsthis twobrothers Jagat Ram 
and Shiv Lal who were personally served in 
the suit. The father Dhanpat Rai is dead. : 
Against this decision this revision petition 
has been admitted. a. 
Execution was taken out twice in 1922 and 
1925 but no service was effected either tithe, 
It is laid down in Piroj Shah v. Qarib Shah 
(1) and Dittu Ram v. Nawab (2) that when 


.an application toset aside an ex parte decree 


is presented more than thirty days after 
the date of the decree, the onus is on the. 
defendant of proving for purposes of Att, 
164 of the Limitation Act that it wes 
presented within thirty days of his having: 
knowledge of the decree. In the present 
case Barkat Ram did not even allege that 
he only had knowledge within thirty days 
of the decree but only relied on ‘his allega- 
tion that he was not duly served in the suit. 
Except on the allegation that his applica- 
tion was wade within thirty days of his. 


having” knowledge of the decree the apa. — 


plication did not lie. Clearly, therefore, 
the Subordinate Judge Fourth Olafs, 


(1) 95 Ind, Cas, 124; 7 Lah. 161: 8 Lab, È. J; 267; ` 
A. T. R. 1926 Láh.379; 27 P. L R. 321, — , | 
(2) 92 Ind. Cas, 272; A. I R, 1925 Lah, 630; 7 Lali, 
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illegally assumed jurisdiction’ in getting 
aside the decree as he did. . À 


RAMASWAMÍ OHEYTLAR v, MOTHULALUSWAMI OBÊTÊTAR, . 88^ 
‘about Rs, 7,200, Two of these ereditors.. . 
are the. petitioner eand P, W. N» 2-- 


I accept this revision petition with costs 


and, setting aside his order, dismiss the. 


application of Barkat Ram. 
E L, '. Petition accepted, 


-—— 9 €— m 


MADRAS HIGH. COURT. 
A PPEAL AGAINST OxDEx No. 366 or 1927. 
^7 December 12, 1927. — 
Present :—Mr. Justice Ramesam and 
Mr. Justice Jackson. 


RAMAS WAM! OHETTIAR AND ANOTHER | 


— ÁPPELLANTS | 


- versus 
MUTHULALUSWAMI CHETTIAR 
— PErITDONE&—R8SPONDENT: 


“another 


s e >` : SU je. 


^ 
, 


and their debts amounted to Rs. 5,000 
and. Rs. 4,000 respectively. There is 
creditor whose debts amount 
to Ra’ 2,000 and two others whose debts 
amount to Re. 1,000 each and the *others' 
debts amount to less than Rs.1,000. The 


appellants had two houses and a garden. 


besides the dwelling houge. They had a 


"number ofoutstandings due to them. On 


paper they amount to Rs. 18,000 odd. 


. Except two of these which amount to more 


N 


than.& thousand allthe others are within 
a thousand end Some of them are merely 


tens, They ares) trivial that the like- 


lihood of their being collected is very 
small The appellants were being pressed 


. for payment of debtsand they were un- 


“able to pay. On one of these occasions 


Provincial Insolvency Act (V of 1920), s. 4 (g) — Aet 


of insolvency'—Declaration of inability to pay debts, 
when amounts to act of insolvency. 


Although a bare declaration of inability to pay. 


debts does not amount to an act of insolvency, ` 


where itis accompanied by such circumstances aud 
is in such a context thatthe impression produced 
upon the minds ofthe creditors receiving itis such 
as to amount toa statement that the debtor is going 
to suspend the payment of his debts, it amounts 
to an act of insolvency. ‘ip col. 1 


when. they were preased for payment, a 
year prior totheinquiry, he sent notite 
to the petitionér and P. W, No. 2 and they 
met and on that oceasion -he offered his 
properties consisting of two houses and 
garden tothem, omitting the house in 


which he was living, in discharge of their. 


debts, but no settlement was reached. 


" This is according to his statement, but on 


. 84, col. 1.] 
Clough v. Samuel (1) and Crook v. Morley (3), relied 
n ; 


on. T: l 
Where a debtor in reply to demands of certain of 


his oreditors, stated that he had placed all his. 
title-deeds -in the hands ofe third person for the, 


mE A his properties and for the discharge of all 
is debts: ! i 

Held, that there was.an ach af insolvency justifying 
rn aaa of the debtor as an insolvent. [p. 85, 
-col, 1. 2 

-Appeal against an order of the District 
Court, Salem, dated the 19th September, 
1927, and madein I. P, No, 61 of 1926. 

Mr. S. $, Ramachandra Aiyar, for the 
Appellants. l 


ent. 

JUDGMENT—Ino this case, the ap- 
pellante, two Ohetties of Salem, were sought 
to be declared insolvents by a creditor 
and the District Judga found that they 
committed an act of insolvency and, there- 
o declared tham insolvents. They ap- 
peal. i 


Tne facts are: The appellants were car- 


Dr. S: Swaminathan, for the Respond- 


m 


the other hand, Obili Chetti says in bis 
deposition that the title deeds were hands 
ed over to him for the purpose of selling 
all the properties and settling all the cre- 
ditors rateably. But even this was not 
done, because they were not willing to 


-place the properties at the disposal of 


Obili Chetti, though the title-deeds wera 
handed over. Four or five days after this 


a number of creditors came and assembled - 


-at the house of Obili Chetti and then the - 


appellants were asked as to how they proa 


pose to pay their debts. According to P, 


W. No, 3 the lstappellant said that his 
title-deeds had been given to P, W. No.2 
and to the petitioner for sale of his pro- 
perties towards the discharge of the debta, 
Plaintifi's wiwness No. 2 stated that was 


‘not true, by which apparently what was 
meant was that” though some _title-deedg 


. were handed over, all the title-deeds wera 


tying oa business in yara twist and; 


cloths and by the end of 1923 their posi- 
tion became very involved. They had a 
number of Greditors, the principal amount 
of whose debts is statedin Ex, I to be 


not handed over and the properties wera’ 
not really placed at their disposal. All 
of them then went away agreeing to meet 
the next day. The next day the creditors 
again came, The Ist appellant was sant 


for; but hedid not come, These are all 


the material facts as proved by the «evi 
dence i .. Te d 


wv 
8, 5 


O8 
The- question now is, on these facts, was 
an act of ineolvertey committed ? It is 
strenuously contended before us that a 
mefe statement of inability to pay debts 
and the fact that ihe appellants were 
hopelessly insolvent or that even an at- 
tempt to make a composition with credit- 
ors are not enough to amount to an act 
‘eof insolvency, The learned Vakil for the 
appellants has,$nvited our attention to all 
the earlier English cases ranging from 13 


Q: B. D. 471 up to (1896) -2 Q. B. D. 124.. 


We do not: think ib is necessary to discuss 
these cases in detail, because their effect 
has been correctly. summed up in the 
. judgment of Lord Macnaghten, in Clough 
v. Samuel (1). He says: "Now when this 
provision first came under the considera- 
tion of ihe Courts, a very narrow construc- 
tion was put upon it. It was said that 
the notice must bein writing, and must 
' declare an intentiononthe part of the debtor 
to suspend payment. It wassaid that the 
notice must be a notice intended to be 
. communicated to all the creditors or to 
the body of creditore, and that thestate of 
. circumstances as disclosed must be such as 
to render it not merely improper, but ac- 
tually fraudulent for thedebtor afterwards 
to pay anybody. All these glosses, for 
-which there seems to be no foundation in 
the Act, were, I. had thought, swept away 
by the decision ofthe Court of Appeal in 
Ine Lamb (2) and by the ‘decision of the 
majority of the same Courtin Crook v, 
. Morley (3) affirmed in this house.” Now 
the decision of the House of Lords in 
Crook v.Morley (3) while showing that a 
bare declaration of ioability to pay debts 
does not amount to an actof insolvency 
* also shows that it may well be accom- 
panied by such circumstances and might 
have been in such a context that if the 
* impression produced upon the minds of 
the creditors receiving it is such as to 
amount toa statement that the debtor is 
going to suspend the payment of his debts 
it might amount to an act of insol- 
vency. In that case it was & written cir- 
cular that was sent to' ell the creditors. 
The Earl of Selbo[ne says at page 321*: 
“Then t ask, what effect would this circular 
naturally and'/ properly produce üpon the 
. CL) (1908) A. O. 442; 54 Le J. K. B. 918; 54 W.R. 
114; 93 L, T. 491; 21 T. L. R. 702; 12 Manson 1, 
^ (2) (1887) 4 Morrell 25. ; 
(o (1891) A, O. 316; 61 L. J. Q. D. 97; 63 L T. 380; 
B Mebel 227. 
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minds of the creditors receiving it? It 
is a general circular by the debtor to all 
his creditors. That, Ithink, upon the evi- 
dence, upon theevidentia ret aleo, your 
Lordehips may take for granted. Well 
‘being unable to meet my engagements es 
they fall due, Iinvite your attendance at’ 
a certain place, two days afterwards, ‘on 
Wednesday next, when I will submit a 
statement of my position for yourconsidera- 
tion and decision.’ I cannot help think- 
ing that every creditor receiving that, cir- 
cular must have understood that he would 
not do or attempt to do that which he said - 
he was unable to do, he would not at- 
tempt to meet apy of his engagements as 
they fell due, etc.” In the later decision 
of the House of Lords Clough v. Samuel 
(1) this judgment of Lord Selborne and 
Lord” Watson was referred to with appro- 
val by the Earl of Halsbury who says: 
"Two most distinguished Judges...bave 
pointed out in this House that a declara- 
tion of inability by a debtor does not of 
itself and without reference to context or 
circumstances satisfy the Statute; and if 
I look to the circumstances or the words 
used, I concur with the Court of Appeal, 
etc.” On these decisions of the House of 
Lords it appears that the question is more 
one of fact than of law. The question 
is, on the evidence before us, what was 
the impression left upon the creditors 


.when the answer of the lst appellant was 
‘given in reply to the question put to him 


as to what he propesed to dofor payment 
of the creditors, His answer was that be 
har placed all his title-deeds in the hands 
of P. W. No. 2 for the sale of bis proper- 
ties and the discharge of his debts, that 
is, the properties are to be taken in total 
discharge, whether the price was equal to- 
them or not. The statement almost 
amounts to saying that beyond this they 
are unable to do anything more. In the. 
case of Clough v. Samuel (1) all the creditors 


.were not sent for, though the debtor was 


in a hopelessly insolventcondition. It was 
8 friendly meeting arranged by the Bolici* 


-tor with only two of the creditors, and 


when ts question was put to the Solicitor 
as to what was stated about the. other 
creditors the answer was that noreferenca 
was made to them, In this respect, the 
two cases are entirely dissimilar. In the 
case before us though all the creditors 
might not have been present there ig no 
doubt that what was discussed at thg 


1091. O. 1898 - = 


meeting was the. paymant of all the are- 
ditors and theimpression that was left 
on their minds was that the appallants 
were uaable.to pay debts and would sus- 
pend payment of debts unless this offer 
of discharge of all the debts by theaale: 
of the properties is accepted. Soon after 
the meeting was over the appellants issu- 
ed Ex. IV in which they state that tonera 


is an agreement by which the properties: 


were- intended to be purchased ‘by Obili 
Ohetti. and the petitioner only. His pra- 
Bent evidence is in accordance with that, 
but contradicted by.thé other two wit- 
nesses. 'lais was on the day the present 
petition was filed. Taking iato considera- 


tion all. the circumstances we do not think: — 
‘to Deputy Commissioner, 


that this is a case in which “we should 
interfere, The result is the appeal is dis- 
missed with costs, j < 

v. N. V, i Appeal dismissed, 


` 
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NAGPUR JUDICIAL COMMIS- 
$ SIONER'S COURT. 
Szconp Civin APeBAL No. 46-B or 1926. 
 4a8nuary 30, 1938. 


Present:—Mr. Ghulam Mohiuddin, A. J. 0. 


Nawab Mir NAZAR ALI—DRE£NDANT— 
: APPELLANT ` 


! : ' versus 
> AKAJI—PrLAINTIFE— RESPONDENT, 
Limitation Act (IX of 1908), Sch. I, Arts: 120, 181— 
Lawajma, suit for recovery of —Limitation. 
he right to receive lawajama or .deshmukhi 
allowance recoverable from a jagirdar in Berar is 4 
periodically recurring right with a recurring. cause 
of action anda suit for recovery of ~such an allow- 
ance is governed by Art. 13landnot by Art. 120 of 
Sch. I ofthe Limitation Act. Mere exclusion from 


enjoyment will not cause time to run unless the. 


exclusion is the result of a refusal made upon a 
demand. 


Second appeal againsi a decree of the 
District Judge, Amraoti, dated the 24th 
o 1925, in Civil Appeal No. 113 of 
1925. l Ja ` 
; Mr. N. G. Bose, R. B., for the Appel- 
ant. : s 

Messrs. A. V. Khareand D. K. Amin, for 
the Respondents. 


JUDGMENT.—Akaji "has brought | 
this suit to recover Rs. 605, as his lawa- . 
jama, for 11 yearsat the. rate of. Rs. 55. 


per year. His allegation is that he. was 
getting R3. 55 per year upto 1909-10, and 
was paid Rs. 45 in 1924, That he had applied 

a s l 


-lawajama for about 


. í 
° 5 e 
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to’ ths Désputy Commissioner, Amraoti, 


“who was looking after the jagir during. 


the minority of the jagirdar and though 
the Deputy Commissioner had recommends 
ed payment, he was not paid anything 
as the District Judge did not sanction it. 


"The defendant alleged that plaiu&ff had 


no right to claim any lawajama denied any 


.payment on account of lawajama up 


p 
1903-10, and in 1914, and „pleaded that the 
claim was barred by time. ` 

The points requiring consideration in 
this appeal are as follows:— 

(1) Is plaintiff Deshmukh of Mahuli and 
as such entitled to get Rs, 55 per year? . 

(2) Is theclaim barred by- time? 

Plaintiff had submitted an application 
Amraoti, on 7th 
June, 1917, stating that he is the Deshmukh 
of Mahuli jagir, and has not been paid 


enquiry was made, and the Sub- Divisional 
Officer, Amraoti, on 17th September, 1917, 
recommended that lawajama for 6 years 


.be paid. Deputy Commissioner on 19th 


October, 1917, recomended this payment 
but the District Judge did not sanction if, 


. and ordered thatthe.applicant may, if he 


so desires, fille a civil suit. This suit was 
filed on 27th November, 1924, 

“ Both the lower Courts have found that 
the plaintiff is the Deshmukh of Ma- 
huli. Exhibits P-9 and P-10 are the 
khatawanis o£ 1907 08 and 189091. The 
former contains an entry of Rs. 55 as 
lawajama paid to Deshmukh of Yaoli 
(showing -Rs. 27-8 as paid to  Aksji 


" Mahimaji Deshmukh,, the plaintif) 'and 


the latter also contains a similar entry 
of Rs. 55 paid to Deshmukh of Yaoli 


(showing Rs. 27-8 paid as due to Akaji- 


Mahimaji -Deshmukh). ‘hese entries in 


these books which were regularly main- . 


tained, and which have been signed by 
Ahmad Ali mukhtiar of Mir Mazhar Ali 
and by Mir Akbar Ali indicate clearly 
that plaintiff isthe Deshmukh of Mahuli, 
and has been receiving Rs.95 as lawajama 
per year. : ov : 
The next, point to be considered isas to 
whether Art. 120 or Art. 13Lọf the Limita- 
tion Act applies to tltis case. ‘Article 120 
ofthe Limitation Act will onl}, apply, if 


mo period of limitation is provided , else- 


wherein this Schedule. The plaintiff's case 


ja that as he is the Deshmukh of Mahuli, 
‘he is entitled to get every year Rs. 55 from 
the jagirdar, Is this- & periodically. re- 


wu * 


8 or 9 years. Án. 


. of the 


^ P$» , L- t “4 
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Gurringright or not? Ifit is, then Art, 131 
| Limitation Aot will apply, and 
the neriod of limitation will begin from 
“the time when the plaintiff is first re- 
. fused the enjoyment ofthe right. There 
. Can be no doubt’ thatthe right to receive 
a certau* amount every year is a re- 


. curring right with a recurring cause of 


action, and, therefore, in such a case 
Art..13lof the Limjtation Act will apply. 
The enjoyment of the right was first re- 
fused in October, 1917, and as this suit 
„was filed on 27th November, 1924, it is 


. within time. Mere exclusion from enjoy- 


ment does not cause time to run unless 


‘the exclusion isthe result of a. refusal 


made upon a demand. The demand in this 
Case was made on 7th June, 1917, when the 


. plaintiff submitted his application to the 


Deputy. Commissioner. 
Asplaintiff is the Deshmukh of the 
villege Mahuli his claim has been rightly 
decreed. The appeal fails and is dismiss- 
ed with costs on the appellant. 
G. R. D. Appeal dismissed, 
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or 1927. - 
| February 9, 1928. 
: Present; — Mr. Justice Addison. < 
HASSAN DIN AND ANOTHER—INSOLVENTS 
—APPELLANTS 


l veraus l 
KIRPA RAM anv orazrs—Crepitors— . 

id RESPONDENTS. i 
' Res judicata—Insowency application, application 

. of principle of res judicata to, 

To attract the application of general principles of 
res judicata, to insolvency petitions it is necessary 
tHat the first application must have been disposed 
of on the merits. The dismissal of an ‘insolvency 
petition for failure to produce evidence does not 
bar a second petition. 

Arjan Singh v. Gaman (1), distinguished. 

Salig Ram v. Ram Kishen Das (2), fellowed. 

Abdul’ Aziz v. Habid Mistri (3) and Ram Prasad 
Bhagat v. Mahadeb Lall (4), referred to. 

. Miscellaneous first appeal from an order 
of the ipei Judge, Sialkot, dated the 
21st May, 1927. i 

Mr. Bashir.Ahmad for Mr. Zafrulla Khan, 
for the Appellants. ; ; 

Mr. Hazara Singh Uppal for Messrs, Ram 

Rattan,eAmar Nath and Dial Das, for the 


Respondents, - 


- dismissed not on the 


108 I, O, 1998 — 
JUDGMERN T.-~<The appellants applied 


to be adjudicated insolvents but the petis | 


tion was dismissed on the 5th February, 


1827,0n the ground that they were not 


entitled toa fresh opportunity of proving | 


their inability to pay. their debts as they 
had failed to take advantage of the oppor- 


tunity already given them, i. e. the ap- 
-plication was dismissed for failure of 


the ' petitioners to .produce evidence. 
Shortly afterwards the appellants put in 
another application to be adjudicated in- 
solvents. This application has bean dis- 
missed by the learned District Judge on 
the ground that the general principle of 
res judicata- applies and that a fresh’ ap- 
plication on the same facts did noi. lie. 
Against this decision this appeal has been 


preferred. s 

Had the first decision been on the 
merits, there is no doubt thatthe second © 
application would not have lain on the 
general principle of res judicata,’ It was 


so'held ‘in the Full Bench ruling, Arjan 
Singh v. Gaman (1) Inthe present case 
the facts stated in the two petitions are 
the same; the only distinction is that 
Gian Chand instead of beingan ordinary 
creditor had become a judgment creditor, 
while Musammat Sardar Bibi had instituted 
& suit for her debt at the time the 
second application for 
put in. It makes no difference whether 
a person is an ordinary creditor or a 
judgment-creditor. It was argued, how- 
ever, thatthe Full Bench ruling is not 
applicable as ‘the first application was 
merits but for 
failure to produce evidence. 
the view taken by the Allahabad High 
Courtin Salig Ram v. Krishen Das (2) 
whereit was held that the matter was 
not res judicata as the question had never 


insolvency waa. 


This was ` 


been triede In Abdul Aziz v. Habid Mistri - 


(3)and: Ram Prasad Bhagat v. Mahadeb 
Lall (4) the Oalcutta and Patna High 


. Courts held thatifan insolvency petition 


was dismissed in default, a second ap- 


principles of res judicata as the first 
petition had not been dismissed on the 


merits, 
On the whole it seems, to me that the peti- 


(1) 75 P. R. 1905; 193 P. L. R.1905; 95 P. W.R. 
1905. | : 
(2) 15 Ind. Cas. 3 10 A. L. J. 51. 


m 49 Ind. Cas. 229. 


‘plication was not barred on the general. 


169 I. O. 1928 


Üionera are entitled to a disposalof their 
Gass onthe merits undar ths Insolvency 
Act. Arjan Singh v. Gaman 
in point as the first petitionin that cass 
was decided on the merits. I do not think 
thats, 180fthe Insolvency Act helps the 
respondents, I hold, following the Allahabad 
decision, that the dismissal of the first 
petition for failure to produce evidence 
does not barthe second petition on the 
general principles of res judicata as there 
was no trial-on-the merits. 

I, therefore, accept this appeal, set 
aside the order of the District Judge 
and remand the proceedings to him to be 
decided on the merits. Parties will bear 
their own costs of this appeal. 

R. L, Appeal accepted, 


MADRAS HIGH COURT. 
Civin APPBAL No. 77 or 1925. 
Oetober, 12, 1927. 

Present :— Justice Sir William Watkins 
Phillips, Kr. and Mr. Justice Reilly. 
MARINA VIRANNA—PLAINTIFF — 
APPELLENT 
versus 


VALLIURI RAMANAMMA-—DEFENDANT 


j — RESPONDENT. 

Contract Act (IX of 1872), s. 28—Champertous 
d Lc enforceability of, in India—Limits of the 
rule, i 

The law ofchamperty in England is not wholly 
applicable to this country, and certain agreements 
which are champertous in nature are enforceable in 
India. [p. 88, col. 1.] 

A fair agreement to supply funds to carry on a 
suit in consideration of having a share of the pro- 
perty if recovered, ought nos to be regarded as 
being per se opposed to public policy. [p. 88, cols. 
162) e 

Agreemsnts of this kind ought to be carefully 
watched and when found ta be extortionate and 


unconscionable so asto be inequitable against the 


party or tobe made, not with the bona fide object 
of assisting a claim balieved to ba just and of 
obtaining a reasonable racompsansa therefor, but for 
improper objects, as for the parpose of gambling in 
litigation or for injuring or oppressing others by 
abatting and encouraging unrighteous suits’ so as to 
ba contrary to publie policy. effect ought not to be 
given to them. [p. 88, col. 2.] 

Ram Coomar Coondoo v. Chimder Canto Mookerjee 
(1), followed. 

A bargain in which the reward is largely in 
excess of the expenses incurred is not necessarily an 
unconscionable bargain. [p. 88, col. 2. 
 Loke Indar Singh v, Rup Singh (4), distingu- 
ished. : l 


(1) is not. 


e 
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MARINA VIRANNA v, VALLIORI RAMANAMMA, a? 
Appeal against the, decreas of the Court , 


of the Additional Subordinate Judge, 
Cocanada, dated the 29th April, 1924, in 
O. S. No. 8 of 1923. 
Mr.*G. Lakshmanna, for the Appellant. 
Mr. G. Rama Rao, for the Respondent. 
JUDGMENT. 

Phillips, J.—Thisisa suit brought tg 
enforce an agreement entered into by the 
plaintiff and the defendant. The defend- 
ant's brother took possession of certain 
properties belonging to the defendant and 
although there was an attempt to compro- 
mise this dispute that attempt failed and 
it became necessary for the defendant to 
fila a suit. The plaintiff undertook to 
assist in the conduct of the suit and also 
to furnish one-quarter of the costs incurred 
in the litigation. The defendant agreed 
that if she was successful, the plaintiff 
should be given one-quarter of the pmo- 
perty recovered by her in the litigation. 
The first question for determination is whe- 
ther this agreement was executed by the 
defendant, forshe denies having done so. 
The agreement consists of two documents, 
Exs. A and À-l the former executed by 
the plaintiff to the defendant and the 
latter by the defendant to the plaintiff. 
The defendant is a gosha lady, but it is 
alleged that in comingto this agreement 
she was assisted by her husband and her 
father-in-law. The execution of 'Ex. A-l 
is spoken to by the plaintiff, P. W. No. 2, 
and the plaintiff's brother-in-law, P. W. 
No. 3. The writer is examined as P. W. 
No, 4 and aamits that he wrote the docu- 
ment and went away and that on his 
return he found it had been signed with 
the mark of the defendant and attested 
by the defendant’s husband amongst others. 
He also states that the father-in-law was 
present while he was writing the agree- 
ment and also when he returned. He is 
described by the Sub-Judge as a reluctant 
witness. Plaintiff Witness No.5 is an at- 
testing witness and his evidence, although 
not very valuable, does corroborate the 
plaintiff's case. He says that Sattayya, 
the defendan;'s father-in-law, said that the 
defendant had put ber mark. The de- 
fendant being agosha lady the Uocument 
is said to hava been taken inside to her 
by her husband and brought out with 
her mark and a thumb impression? 

Againstthisevidence we only have the evi- 
dence of the defendant herself, for her Hug- 


bandhasnetdared togointo the witness-boz, ` 


$ 29 

E 
. The only suspicious point about the docu- 
ment is the fact that D, W. No. 1, the 
finger print expert, says that the thumb 
impression is not.that of the defendant. 
It is curious that on the document fteelf 
we find sound the thumb impression only 
the words "left thumb impression " 
and ^no words to show whose thumb 
-jmpression it is. Assuming that the 
. finger print expert is correct; the fact 
that the thumb impression is that of 
Bome person other than the defendant 
does not invalidate the document, for 
it purports to bear her mark, and if 
this signature has been forged the defend- 
ants husband should have gone into the 
witness-box and explained how the signa- 
ture ani thumb impression came to be 
there, The learned Subordinate Judge has 
believed the plaintiffs evidence as to ‘ex- 
ecution andin view ofthe absence of the 
defendant's husband from the witness- box, 
l see no reason whatever to differ from 
this finding. After finding that the agree- 
ment is. genuine, the Subordinate Judge 
has held thatthe transaction is champer- 
.tous and cannot be upheld by the Court, 
but has decreed asumof Rs. 2,775 as a 
reasonable compensation to the plaintiff 
for the breach of the agreement. The 
plaintifi now appeals and contends that 
the agreement is not champertous and 
should be enforced. He also asks in the 
alternative for the delivery of a certain 
plot of land which he says .was actually 
delivered to him in pursuance of the agree- 
. ment. This latter claim is not pressed, 

for the plaintiff cannot claim this parti- 


cular plot of land as no deed of transfer. 


«in respect of it has been executed. We 
have, therefore, only to consider whether 
the agreementcan be enforced or whether 
the plaintiff isonly entitled to compensa- 

“tion for the breach ofit. It is well settled 
that the law ofchamperty in England is 
not wholly applicable to this country, but 
that certain agreements which are champer- 
tous in nature are enfdrceable. The 
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rogarded as being pev se opposed to publio 
policy, they go on to remark : 

" Butagreements of this kind ought to 
be carefully watched, and when found .to 
be extortionate and unconscionable, so 28 
to be inequitable against the party ; or 
to be made, not with the bona fide object 
of assisting a claim believed to be just; 
and of obtaining a reasonable recompense 
therefor, but for improper objects, as for 
the purpose of gambling in litigation, or 
of injuring or oppressing others by abet- 
ting and encouraging unrighteous suits, 60 
as to be contrary to public policy,—effect 
ought not to be given to them” ^  . 

This principle is repeated in Raghunath 
y. Nil Kanth (2) and again in Raja Mohkam 
Singh v. Raja Rup Singh (3). ln order to 
arrive at & decision in this case it is 
necessary to consider the circumstances in 
which the agreement was made, The de- 
fendant was a young woman with a husband 
aged about 23 and an aged father in-law, 
andit is recited in the agreement itself - 
that her brother against whom the suit was 
tobe filed isa very great man and that 
her husband is unable to work single- 
handed. The father-in-law appears to have 
been:a man of some status as also the 
plaintiff, and it was the wish of the defend- 
ant and her husband and father-in-law 
that the plaintiff should lend the weight of 
his position to assist in this litigation 
and that he should also defray out of his - 
own pocket ith of the entire costsin the 
original and’ Appellate Courts. Plaintif 
says that the litigation was to go up to 


‘the Privy Council, if necessary, and there 


is no reason to doubt this statement, 
Attempts had been made to compromise 
the dispute between the defendant and 
her brother and arrangements had actually 
been arrived at, but the brother refused 
to register the necessary document. The 
time for filing a suit was shortly to expire 
and, therefore, speedy action was neces- 
sary. The defendant's elder sister who was 
going to finance the defendant was con- 


. "principle that governs such agreement is 
<e aid down by the Privy Council in Ram 
. :Coomar Qoondoo v.Citunder Canta Mookerjee 


sulted, and she proposed the sgreement 
with the,plaintiff which is now sought to 
be enforced. It is not suggested that the 


1) where “after stating that a fair agree- 
. ment to supply fundg to carry ona suit 
in consideration of having a share of the 


defendant and her husband and father-in- 
law had netfunds for the litigation, 1er 
admittedly they are people of some means, - 


. propert if recovered, ought not to b (2) 20 O. 843; 201. A.112; 6 Sar. P. C. & 202; 17 
pr p Vs, ` : i 8 l l : Ind. Jur. 374; Rafique & Jackson's P. C. No. 129; 10 
Ind. Dec. (N. s.) 567 (P. O.). 
(8) 15 A. 359; 90 I. A. 127: 6 Sar. P. C. J. 327; 17 Ind, | 
Jur..210; 7 Ind. Dec. (x. B.) 943 (P. Os), m 
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and the defendant's sister was also wil- 
ling to providethe money. There is no 
"Question, therefore, of any necessity com- 
pelling defendant to secure the plaintiff's 
services, butit seems to have been her 
desire and the desire of her relations that 
he should help them and that he should be 
adequately remunerated for hia services. 
He has married the sister of the defend- 
But's - husband and, therefore, the whole 
Arrangement partakes of the nature of 
a family agreement. The plaintiff had to 
go to Cocanada for the suit, and subse- 
quently to Madras for the appeal, but the 
oase went no further. He states that he 


spent out of his own pocket Rs. 2,500 for 


the litigation and the Subordinate Judge 
has found that he has proved payment 
of Rs. 1,525 tothe Vakils. In addition to 
this there were hisown private expenses 
and the expenditure of a good deal of 
time in attending Courts, and if the ap- 
peal had gone to the Privy Council his 
expenses would have been very largely in 
excess of what he has spent, for it is 
doubtful whether the proceedings thare 
gould have been prosecuted at a less cost 
than Rs, 10,000 out of which the plaintiff 
would have had to furnish Rs. 2,500 his 1th 
share. 
& loss of Rs. 5,0090or Rs. 6,000 in addition 
to spending & good deal of his time in 
working for the defendant's interests. The 
property is valued by the plaintiff in his 
plaint at Re. 20,000 busit isnot disputed 
that now the properties are worth nearly 
a lakh, although it does not appear that 
the plaintiff was cross-examined on this 
point. The plaintiff also claims asum of 
Rs. 4,000 as the 4th share of the amount de- 


creed tothe delendant as mesne profits, 


The suit agreement was certainly made 
bona fide and its object was not improper; 
but the only ground on which it can be 
impeached is thatit was extortionate and 
unconscionable. The case reported as Raja. 
Mohkam Singh v. Raja Rup Singh (3) is 
relied on by the respondent as showing 


. that where the remuneration to be received 


is wholly disproportionate to thę money 
expended, the bargain should be deemed 
to be extortionate and unconscionable. In 
this case the Privy Council upheld the 
jidgment of the Allahahad High Conrt 
reported as Loke Indar Singh v. Rup Singh 
(4). 
(5) 11 4. 118; A; W, NN. (1889) 72; 6 Ind, Dec. (N. 8.) 
L] i - 
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The plaintiff wae, therefore, risking. 


The plaintiffs had lent money to the. 
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defendants who wished to appeal tó tho 
Privy Oouncil and had no money at all ta 
finance that appeal. The plaintiffs. were 
not money-lenders and did not press tha 
contract upon the defendants, but still it 


‘was held that the agreement could mot be 


enforced, but & very large amount of 
compensation was decreed, the plaintiffs 
being allowed interest at 20 per cent. per 
annum onthe monies advanced by them, 
the aggregate compensation amounting to 

3, 19,448 the claim being valued at 
Re, 59,000. In upholding the High Court's 
decree their Lordships did not express 
any concurrence with the argument of 
the lower Courts; but after stating: “ It 
is evident from their judgment that they 
felt constrained to come to this eénclue 
sion. They say: ‘We confess ‘that in thia 
case our sympathies are entirely with the 
plaintifs, and we do not refuse to decree 
theirelaim for possession of the share out 
of any sympathy for the defendant." 
Their Lordships arrived at the conclusion: 
“A decision thus arrived at ought not 
to be setaside on appeal unless it clearly 
appears to be wrong, and their Lordships... 
are unable tosay that they think that it 
is wrong." This case. therefore, does not 
lay down any principle. contrary to what 
had been previously laid down, nor does 
it in terms decide that a bargain in which 
the reward is largely inexcess of the exe 
penses incurred is necessarily an uncone 
scionable bargain. The present case can 
I think, also be justified on the ground 
that the defendant was not in any need 
She had the advice of her father in-Jaw, 


her husband and her elder sister and sha 


was contracting with the plaintiff w 

her husband's brother inlaw. ue 
said in these circumstances that it wag 
not open to the plaintiff and defendant 
to come to this arrangement, or that it 
should be set aside as being extortionate 
and unconscionable? The plaintiff under- 
took considerable liability’ and trouble 


and though hisreward is great he is a 


relation of the defendant who gives the 
reward. Viewed in this aspect I do not 
think that the agreemeft can be regarded ag 
extortionate and unconscionable? and con- 
sequently it must be enforced. 

The plaintiff's claim for Rs. 4,000, 4th of 
the amount decreed to defendant cannot be 
admitted for theagreementismerely toagsign 
to him th share of the property forming the 
gu xjec. matter of the suit, In the counter 


T * 
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. agreement it is more specifically stated that 
' "the defendant should apportion out to him 
4th. of tbe said properties according to good 
and bad qualities of the soil. ‘I'he agree- 
. ment clearly relates to immoveable pro- 
perty only and plaintiff is, therefore, en- 
titled to a decree for possession of ith of 
*. the plaint properties after effecting a par- 
tition. There. being no proof of the 
amountof mesne'profits claimed from date 
of delivery to defendant the claim must 
be disallowed, but plaintiff is entitled to 
mesne profits from date of suit which 
must be ascertained when making the 
final decree. The appeal must be allowed 
and a decree. given to the plaintiff for 
partition as above with costs both here and 

s in the lower Court. . 
Asa result of the above, the.memorand- 
um of objections must be dismissed with 


costa. 
Reilly, J.—I agree. 
V. N, Y, Appeal allowed, 
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LAHORE HIGH COURT. 
" Bsconp Civin Arrear No. 597 or 1927, 
February 8, 1928. 
. . Present:—Mr, Justice Tek Chand and 
. Mr. Justice Bhide. 
MULIRAJ~—Dsrenpant-——APPELLANT 
| versus l 
INDAR SINGH—PLAINTIFF AND .oTHERS— 
. DEFENDANTS—RESPONDENTS. | 
' Landlord and tenant—Tenant contumaciously hold- 
ing over—Hent, extent of—Punjab Alienation of Land 
Act (XIII of 1900), s. 11-—Lease for 20 years, meaning 
of—Lease authorising lessee io continue possession 
œ after 20 years, effect of. i 
There is no rule €of law that rent for contumacioua 
. holding over, should not exceed double the rent 
reserved by the lease. [p. 91, col. 2. 
. Ganga Singh v.Shib Devi (2) amd Pirbhu wv. Ram 
Chand (3), construed. i 
. Where the lease is in the first instance for a fixed 
period, the mere fact that option is given to the 
tenant to remain in oecupation thereafter if he 
chooses to do so on certain conditions does not ipso 
kng convert it into a lease for longer period. [p. 91, 
col. I. 
- Boyd v. Kreig (1), referred to. 

Second. appeal fram a decree of the 
District Judge, Ludhiana, dated the 2nd 
February, 1927, reversing that of the 
Subordinate Judge, Second Class, Ludhiana, 
dated the 31st August 1926. 

Mr, Jagan Nath Aggarwal, for the Appel- 


et i 
Mr, Fakir Chand, for the Respondents, 


MUL Rad 9, INDAH SINGH: -- 
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Bhida, J.—On the 11th January, 1904, . 
Banarsi Das à Khatri (father of defendant 
No. land brother of defendant No. 2) took . 
on lease 2 biswas and 5 biswansis of land 
from Kahan Singh, father of plaintiff. The 


. land was admittedly agricultural at the tima 
. though it was leased for building purposes. 


The lease purported to be for a period of 
20 years at an annual rental of Rs, 16, but 
contained a clause giving the tenant option 
to continue in occupation after the expiry - 
ofthat period on the same rent. This cón- | 
dition is now the chief bone of contention 


. between the parties and ranas follows:— 


“Agar muzhar bad bist sal ayanda ko arazi 
apne gabze men rekhana chahega to ‘is 
sharalegan se hasab razamandi malik 


_rakhunga.” 


At the time of mutation the Collector 
cancelled this condition as contravening. 
the provisions of the Punjab Land Aliena- 
tion Act, as no lease of agricultural land . 
(for a period of over twenty years) by a 
memberofan agricultural tribe in favour 
of a non-agriculturist is permissible under 
that Act. After the expiry of the period | 
oftwenty years the landlord gave notice to 
the defendants to vacate the land but as 
they: failed to comply with the terms of the 
notice he instituted the present suit for 
ejectment and damages for contumacious 
holding over at the rate of Rs. 2 per diem. 
Defendant No. 2 who contested the suit 
pleaded that by virtue of the condition 
quoted above he was not liable to be ejected, 
that the Collector had no authority to cancel 
the condition, and that in any case the. 
plaintiff was estopped by his conduct from 
asking forejectment inasmuch as he had 
permitted valuable buildings to be erected 
on the land. 

The trial Court upheld these contentions 
and dismlesed the suit. 

On appeal the learned District Judge. 
digagreed with the trial Court and granted 
a decree for ejectment and 8leo for damages 
at the rate of Rs. 100 per annum. From 
this decision defendant No. 2 has filed a 
second appeal. 

Tbe only points urged on behalf of the 
appellant before us were:— 

1. That the Collector's action in cancele 
ling the condition in the lease quoted.above 
was ultra vires that the ‘condition was still 
binding on the parties and that the defend- 
ants were, therefore, not liable to eject- 
ment. ' e —. y ` 
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' 2. That the amountof damages awarded 
18 excessive, i 


As regards the first point the contention 


that the Collector had no power to cancel 
the condition in the lease referred to above, 
. appearsto me to besound, The lease was 
in the first instance only for a period of 


twenty years and the mere fact that option. 
was given to the tenant to remain in occupa~ 


tion thereafter, if he chose to do so, on 
certain conditions could not ipso, facto 
convert it intoa lease fora longer period 


(vide, inter alia, Boyd v, Kreig (3).) Bat’ 


assuming this condition to be binding on 
the parties, it-does not eppear to me to 


support the appellant's contention that he. 


is not liable to be ejectec. According to 
the plain interpretation cf the language 


‘used “hasab razamandi malik” the.'tenant | 


‘could only continue in occupation with the 
consent of the landlord. It was: argued 
that these words merely recited that the 
consent ofthe landlord had been obtained 
and wereequivalent to “according to -the 


consentofthe landlord already obtained.” 


This interpretation seems to me to bea 


very far fatched one. If the consent ofthe 
landlord was not needed for further occupa- 


tion there wasno point in inserting these 
words at all in the condition. The trial 


Court remarked that as the rent of the 


subsequent period of occupation had: been 
fixed there was nothing -left for which the 


consent of the landlord could be necessary. 


- But there might be obviously other con- 


ditions -of, the tenancy,e. g., period of. 


further oceupation,eto., for which landlords’ 
consent would: be essential. The land bad 


been leased for building purposes: and it | 


cannot be assumed,in the absence of any 
clear recital in the lease to that effect, that 


the landlord intended to allow the tenant - 


to remain in permanent occupation at the 


trifling rent of Rs. 16 per annum.e The. 
mere fact that valuable buildings were: 


allowed to be constructed on the land 


cannot be taken as any indication ofthe. . 


intention of the parties to create a perma- 


nent tenancy, as it was clearly provided in 
the lease ‘itself that; in‘ thé event of 


ejectment, the tenant was to remove. the 


materials of the buildings. The decree : 


apnears to meto be amply justified by the 
tern% of the lease. `~ M. 


Ás regards damages the learned District 4 ve 
Judge has fixed the. rent at Ha. 100 per: 


í 


(1) 1T Q 548; 8 Ind, Deo, (82 808... 
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annum. Ico wab argued that the rent a 
"eontumaeious holding: over" should no 

have exceeded Hs, 32 per ‘annum, i.e, 

double the reat. reserved by the lease. - 
Ganga Singh v. Shib Devi (9). and 

Pirbhu v. Ram Chand (3) were: ited as 

authorities. But these authorities dÓ not .. 
ley ‘down any such hard and fast rule. t - 
‘was remarked in the latter ruling. that 
doublé the rent, may :somesimes be taken 
as a fitting standard, but that, in considering 
“what sum should be allowed for use and 
occupation, or for damages for contumacious 
holding over the whole circumstances of -— 
-the tenancy and the sufficiency in point 
of time of the notice may properly be taken. 
into consideration [vide Pirbhu v. Ram 

Chand, (3)). In the present instance, notice `. 
was given on the 27th June, 1923, 2. é., about 

Bix months before the expiry of the period of 
-the lease, and yet the defendants failed to 
‘vacate the land even up to the 6th February, 
1926, when the present suit was instituted. . 


"After the expiry. of-the period of the lease . 


"the. defendants appear to. have- had.no 
legal justification for remaining in occupa- 
tion of the land and seem to have done go 

. merely on account of the substantial income 
they were deriving from the building—. 

‘which are not situated apparently in'the. . 

-midst of a flourishing Mandi. The plaintiff . 

has, produced evidence to the effect that ' 

^the land in dispute would now fetch a 
rent of Rs. 700 to Rs. 1,000 per annum 
which stands unrebutted. Although this 
may be an exaggerated estimate of the 

rent, the amount. fixed by the learned ` 

District Judge at Rs. 100 per annum does 
not appear to be excessive for a building .- 

.Bite situatein a Mandi, 

“I would accordingly dismiss the appeal 

“with -costs.. The defendants are given a 
further period of three months from this 
date to remove the materials of the . 

‘building... - | 

' Tek Chand, J.—1 concur. zu 

"aL ` Appeal dismissed, 

~ *(2) 33 P. R. 1898. e z 

:: (3) 5 P. R. 1904; 42 P, L. R. 1901. 
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" MADRAS HIGH COURT. 
Orvin Revision Petitions Nos, 017 to 619 


oF 1926, 
December ¥, 1927. 


"Present: —J ustice Sir William Watkins 


Phillips, Kr. 
MUNICIPAL COUNCIL, RAJAH- 
MUNDRY —DzrENDANT—PETITIOAER 


versua 
SREE TADURI SREE RAMA NARA- 
‘SIMBA RAO AND OTHERS — PLAINTIFFS 
— RESPONDENTS. 
Madras Distriet Municipalities Act (V of 1920), 
ps, 80, 854—Profession-tax at enhanced ‘rate—No 
motice of enhancement under s. 80—Omission to take 


+ 


action under s. 78—Notification, validity of—Legality - 


of tax—Suit for refund. 
hen a proper notification has not been issued 
under s. 80 of the Madras District Municipalities Act, 
PUR ui of profession-tax at an enhanced rate is 
egal. 
Municipal Council, Rajahmundry | v. Nidamarti 
. Jaladurga Prasadarajadw: (1) and Krishna Jute and 
Gotton Mills Co., Ltd. v. Municipal Council, Vizia- 
nagaram (2), followed. 
, Where a notification was published by a Municipal 
Council under s. 78 of the Madras District Munici- 
palities Act on 16th October, 1920, stating that it was 
its intention to levy enhanced profession-tax from Ist 
. October, 1920, and objections were invited but not= 
hing further was done under the provisions of the 
Act until December, 1923, when the Chairman issued 
a notification purporting to be under s, 80 levying 


' profession-iax and directing that it should be-con- 


Pah 


. glagsification and no power to levy tax illegally, 


sidered that the notice came into effect from Ist 
. October, 1920: 

Held, that the omission to make any reference to 
enhancement of profession-tax and its retrospective 
character so'as to take effect from before the 
notification under s. 78 rendered the notice ultra vires 
and the levy of additional tax was invalid. “° . 


Section 354 of the Madras Distriet Municipalities 
Act prohibite a suit to recover profession-tax col- 
lected by a Municipality provided the woe 
of the Act have been complied with. Where the 
provisions have not been complied with a suit is not 


prohibited. a 
Under r. 17 of the Rules, under the District 


Municipalities Act, the Chairman has only power to 
Petitions, under 8. 115 of Act V of 1908 
and 8:107 of the Government of India Act, 
praying.the High Court to revise the 
decrees ofthe Court of the Subordinate 
Judge, Rajahmundry, in “A. 8. Nos, 38, 39 
and 40of 1925, preferred against those of 
the Court of the Principal District Munsif, 
Rajahmundry, in OS. Nos. 119,196 and 159 
of 1924 respectively. 
Mr. A. Satyanarayana, forthe Petitioner, 
Messrs P. Panini Rao, N. Rama Rao and 
V. Pattabhirama Sastri, for the Respondents. 
SUDGMINT.—in this case the re- 
spondent sought to recover profession-tex 
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which has been levied by the petitioner, 
the Municipal Council of Rajahmundry‘ 
Notification was published by the Council 
under s. 78 of the District Municipalities 
Acton 16th October, 1920, stating that it 
was its intention to levy enhanced pro- 
fession-tax from Ist October, 1920, and 
objections were invited. Nothing further 
was done under the provisions of the Act 
until December, 1923, when the Chairman 
issued a notification purpor‘ing to be under . 
8.80. That notification runs as follows :— 

:- “Notice is hereby given that the Munici- 
pal Council, Rajahmundry by virtue of 
its powers under s. 80 of the District 
Municipalities Act intend to levy profes- 
sion-tax. It should . be considered that the 
above notice to have come into effect from 
Ist October, 1920." 

This notice is certainly nota notice as 
contemplated by s. 80: Inthe first place 
it does not say that profession-tax would 
be levied at an enhanced rate and ad- 
mittedly profession-tax had been levied 
before that date andit also states so far 
as the ungrammatical sentence is intel- 
ligible that profession-tax should .be 
deemed to have come into effect from 
Ist October, 1920, that is to say more 


‘than two years before the date of the noti- 


fication and also prior to the notification 
under s. 78. It is difficult to imagine a 


‘notice.which containsa larger number of 


mistakes than thisone and it certainly is 
nota valid notice under s. &0. It was held 
in Municipal Council Rajahmundry .v. 
Nidamarti Jaladurga Prasadorayadw (1) 
that when & proper notification had not 
been issued under s. 80 of the Act the levy 
of the tax at an enhanced rate is illegal 
and a similar view is taken in Krishna 
Jute and Cotton Mills Ltd. v, Municipal 
Council Vizianagaram (2). Thelevy ofthe 


additignal tax being, therefore, ultra vires 


the plaintiff is entitled to recover it back. 
It is then contended that no svit will lie 
for recovery of this tax. Section 354 governs 
the rightto file a suit but it only pro- 
hibitsa suit provided the provisions of 
the Act have been in substance and effect 
compligd with. Jn this case these pro- 
visions have not been complied with and, 
therefore, a suit is not prohibited. The 
further argument that the plaintiff should 


(1) 96 Ind. Cas, 690; 50 M. L.J. 556; 24L. W. 85; 
A.I R.1926 Mad, 800. f 

E 91 Ind. Cas. 297; 49 M. L, J. 542; 22 L, W. 619; 
A. + R, 1926 Mad. 192. l $ 
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the order: was passed’ by the Chairman. 
under r. 17 cannot be sustained. It need. 


only be observed that the Chairman under 
r.l7 has only power to classification and 
no power to levy tax illegally.’ The suit is, 
therefore, maintainable. 


I must notice the fast that the peti- 


tioner, the Municipal Council of Rajah- 


mundry, has presented this, petition after 
the disposal of a similar: petition by 
itself | Municipal Council. Rajahmundry v. 
Nidamarti Jaladurga Prasadarayadu (1)| 
as that case was decided against the 
Oouneil, the filing of this petition would 
Beem to be a waste of the rate-payers' 
money. = ; 

us three petitions ar» dismissed with 
Costs.. < i 

N V Petitions dismissed. - 


. LAHORE HIGH COURT. 
Szeconp Civit, AePEAL No. 253 or 1923, 
: January 23, 192s. 
Present;—Mr. Justice Tek Ohand and 
; Mr. Justice Bhide. ; 
CHHAJJU AND OTBERS—PLAINTIFPS— . 
D APPELLAN18 


id < Versus. 
HAMIR SINGH AND oTEgRS—DEFENDANTS 
— RESPON DENTS. 
Custom—Ancestral land— Coramon ancestor mentione 
ed in pedigree-table- Presumption of ancestral nature 
of land—Wajib-ul-arz—Entry reciting possession aa 
measure of ownership, effect of. 
An entry in a wajib-ul-arz reciting that the posses» 


sion of proprietors is 'gabzawar', i.e. that the measure 


of ownership is possession and not ancestral shares, is 
inconsistent with the land being ancestral. |p. 94, 


col. 1. 

Land held by a proprietor cannot be presumed to 
be ancestral merely because the name of the common 
ancestor of the proprietor and others is shewn in the 
pedigree-table. [ibid] i 

Jhanda Singh v. Banto (1), followed; ' 

Second appeal from a decree of. the 
District Judge, 'Jullundur, dated the 1£th 
October, 1922, affirming that of the Subordi- 


nate Judge, First Class, Jullundur, dated. 


the 3rd June, 1920. ` ni 
Mr. Jai Gopal Sethi, forthe Appellants. 
Lala, Badri Das, Ri B., for the Respond 


ext. l 4 


JUDGMENT.— The plaintifs, who are 
the collaterals of. one 


Hamir Singh,’ 


-order of Udasi Sadhu. 


é 63. 


of 187 kanals, 14 marlas of land and a house 


“which the aforesaid Hamir Singh had alien- , 
ated in favourof Gurdwara Dhian Das, Bara 


Akhara, Amritsar. The plaintiffs alleged 
that the land and the househad descended 


-to Harfir Singh from the common ancestor, 
- that Hamir Singh had gifted the land to 
‘the Gurdwara in 1913 and sold the house to 
‘it in 1917, that these alienations were 
without necessity and not binding upon the” 
plaintiffs, and that they Were entitled to - 


immediate possession as Hamir Singh had 
abandoned the world and had joined the 


. The defendants pleaded that the suit for 
possession was not maintainable in Hamir 


‘Singh’s lifetime as he had not turned a 


Sadhu, They denied that the property was 
ancestral.‘of the plaintiffs who were the 


collaterals of Hamir . Singh in the sixth 
' degree, that Hamir Singh had a daughter ` 


alive who is entitled to succeed to him qn 
his death, even if the property was 
ancestral The plaintifis: subsequently 


„admitted thatso long as Hamir Singh was 


alivethey were not entitled to possession 
and converted their claim to one for decla- 


` “pation only. 


.. The Subordinate Judge in his judgment 


gave a pedigree-table which indicated that 
‘the plaintiffs were the collaterals of Hamir 
. Singh in the fifth degree butin the body 
- of the judgment he recorded a finding that ` 


they were his collaterals in the sixth degree. 
He found the property to be non ancestral 


but held that even if the property was . 


ancestral, the plaintiffs being collaterals of 
the sixth degree had no right to succeed in 
preference to the daughter. He according. 
ly dismissed the plaintifis’ suit. 


On appeal the learned District Judge - 


. disposedof the case in an extremely unsatise 


factory manner, Disagreeing with the 


. trial Court he held that the land was 


t 


Tarkhans of Mauza Moror in the Julluncur. 


District, instituted this svit for possession. the learned District Judge had not wilttes 


ancestral but he neither discussed the ° 


evidence nor gave any reasons in support 


‘of his conclusion. He recorded no finding 


whetherthe housein suit was ancestral of 
not. Assuming the plaintiffs to be cola 
laterals of the sixth degree the learned 


‘Judge without discussing the evidence on 


the récord, held that they were not, entitled 
toexclude the daughter in succession to 
ancestral property according to the custom 


prevailing in the tribe. 
' After ‘hearing Coungel at léngth 


ch 
Thursday last we expressed the opinion that 


r 


+ 


E 
& judgment in accordance with law, that it 
did not appear that he had applied his mind 
to the questions involved in the case and 
that the case shall have to be remanded for 


re-decieion, In order to save expense to the 
parties both Counselrequested us te go into 


_the evidence ourselves and record findings 


on the questions involved as if it were a 


. firstappeal. We have been accordingly taken 


through the record to-day by Mr. Sethi but, 
after hearing Him, we are of opinion that 
the plaintiffs’ suit must fail on the short 


- ground that the property in dispute has not 


been proved to be ancestral. Mr. Sethi has 
drawnour attention to the following three 
facts in support of his contention that the. 
land in dispute is ancestral:— 

(1)that in revenue papers for 1849, which 


^ are the earliest available records, the land in 


suit was held by Bala and Rala, sons of 
Ruldu; 

(2) that in the pedigree-table prepared 
in the Settlement of 1855 the name of Mana, 
the common ancestor of the parties, appear- 
ed; and ^ | : 

(3) that in the history of the foundation 


of this village prepared in 1885 (Ex. PA-11) . 


it is slated that in 1816, when the village 
was re-inhabited, among the persons who 
were settled by the then Jagirdar was one 


. Gopi, who was the grandfather of the come 


mon ancestor Mana, 

In our opinion these points, taken indis 
vidually or colleetively do not raisé any 
presumption that the land is ancestral, 


The persons who held the land in 1849 are 


three degrees removed from the common . 


ancestor and belong to only one branch of 
the family. 
held 187 kanals, 14 marlasof land, whereas 
the descendants ofhis brothers Ram Dyal 
and Gurditta, jointly held 15 bighas, 90 
kanals only, This circumstance; in our 
opinion, negatives the suggestion that the 
land in dispute had descended to Ruldu's 
sons from the common ancestor, Further 
there is no proof that all the descendants 


. of Mana ever held any land jointly in one 


khata. The wajib ul-are «entry referred to 


in (8) above recites that the possession of. 


proprietors was ‘gabzawar’,i e. the measure 
of ownership was possession and not 
ancestrabshares, which is inconsistent with 
the land being ancestral. The mere fact 
that the name of the cbmmon ancestor was 


mentioned in the pedigree-table, is not 


sufficient to raise a presumption that the 
jant now in dispute descended from him, 


Moreover in 1849 Ruldu's sons . 
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This question was recently considered 
bya Division Bench of this Court in Jhanda 
Sjngh v. Banto (1) where it was held that no 
such presumption can, io the absence of 
other facts, be raised. Nosuch facts have 
been proved in this case. Agreeing with 
the Court of first instance we hold thatthe 
land is not ancestral, As tothe house, Mr. 
Sethi has frankly admitted that there is no ` 
documentary evidence on the record to 
suggest that it was ever held by the 
common ancestor, The oral evidence pro- 
duced is obviously unreliableand cannot be 
acceptad. 

In view of our finding that the property 
in dispute is not ancestral, it is not neceg- 
sary todecide the other points involved 
in the case, 

' The appeal fails and is dismissed with 
costa. 

R.L. Appeal dismissed. 
'A. N. A. 

(1) 102 Ind. Cas, 313; 8 Lah. 584; A. I. R. 1927 Lah, 
411; 9 Lah, L, J. 483; 28 P. L. R, 643; 29 P.L. R, 
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MADRAS HIGH COURT. . 
APPEL AGaINST Oxpgu No. 377 oF 1926. | 
E October 20, 1927. ` 
Present:—Mr. Justice Madhavan Nair and 

Mr. Justice Jackson. 
K. VENKATARAMA AYYAR AND CT4E18 

—PuTITIONERS--APPELLANTS +» — 

7 VETSUS 
Tar OFFICIAL RECEIVER, 
 TINNEVELLY—Responpent. 

Provincial Insolvency Act (V of 1920), 8. 17— 
Insolvency petition—Deuth of debtor—Subsequent ad- 
judication, whether legal. 

Under s. 17 of the Provincial Insolvency Act, 
where & debtor dies after the presentation of an 
insolvengy petition, it is competent to the Court to 
adjudicate him as an insolvent and allow the pro- 
ceedings in the matter to continue, 4 

The words "proceedings in tke matter" in the 
section include subsequent steps in connection with 
the petition of which the earliest will be the ad- - 
judication ofthe insolvent without which nothing cen 
be done, . 

In re Walker, Ew parte Sharp (1), followed. — 

Appéal against an order of the District 


- Court, Tinnevelly, dated the18th September, 


1926, in O. M. P, No. 291 of 1926 in I.P. 
No. 57 of 1933. 
Mr, N. Kunjitapadam, for the Appellants, 
Mr. Hh. Kriehnaswami Ayyengar, for the 
Respondents, l 


1091.0. 1928. — 


JUDGMENT.—In this cage the father 
of the petitioner filed an application for: 
adjudging himself as en insolvent. The. 
learned District Judge appointed an interim - 
Receiver and transferred the petition for: 
disposal to the Official Receiver. . Before - 
“matter - would include the adjudication 


the petitioner was adjudicated; he died. 
The Official Receiver later on adjudicated 
him as aninsolvent and asked for orders 
of the Court for administering the estate 
and orders were passed by the learned Dis- 
trict Judge. The petitioners filed an ap- 
plication before the learned Judge can- 


tending that as their father died befare’ 


adjudication they were entitled to get his 


property -back free from proceedings in. 


insolvency. The learned District Judge 
overruled their contention and stated 
that ‘their objections as regards the 
actual administration of the. propérty 
‘might be brought to the notice of the 
Official Receiver. In appeal, the same 


. point has been argued before us, namely, 


that there was no jurisdiction to adjudi- 
cate the petitioners’ father as an insolvent 
after his deathunder the Provincial In- 
solvency Act. The section ~ applicable to 
the case is s: 17 of Act V of 1920. It 
runs thus: “If a debtor by or against 
whom an insolvency petition has ‘been 
presented dies, the proceedings in the 
matter shall, unless the Oourt otherwise 
- orders, be continued so far as may be 
necessary for the realisation and distribu- 
_tion of the property of the debtor.” ‘Before 
‘the Act was amended, the section -wes in 
.the sameform, except that for the words 


“go far as máy be necessary for the realisa- . 


tion and distribution of the property of the 
debtor," the words in the section were, "as 
.if he were alive.” Section 93 of the Presi- 


dency Towns Insolvency Act is in thesame . 


language as the old s. 10 (corresponding 


to 8. 17) of Act III of 1907. Section 103 . 


of the Eaglish Aot is also in thg same 
words. It is argued. that unders. 17, if 
B debtor dies after the presentation of 
the insolvency petition he cannot after- 
wards beadjudieated as an insolvent; and 
reference is made in support of the argu- 
menito the omission of the words ‘as if 
he were alive’ introduced by the amend- 
ment, We think thatthe wordingof the 
section does not warrant such a conclusion. 
It. states that if a debtor dies the 'pro- 
ceadings in the mattershall be continued, 
The petition having. baen presented, the 
words “procesdinga in the matter" will 


B i E "3 | ` l P ' | i a l , 
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l include subsequent steps :in connection 


with it, of which the earliest willbe the 
‘adjudication of the 


reported as. Iu re Walker, Ex {parte Sharp. 
(1) it was held that ‘proceedings in the 


of the insolvent after his death subse- 
quent to the presentation of the applica- 
tion. We think thatthe alternation-of thee 


. language in e. 17 is only igtended to show 
‘clearly the nature of the proceedings that 
‘is, that the proceedings are only for the 


realisation and distribution of the property. 
It is not intended to indicate that adjudica- 


‘tion is not allowed after the death of the 
‘debtor, subsequent to the presentation of 


is no 
the 


the insolvency petition., There 
reason why we should assume . that 


law according to the Provincial Insolvency 
-Act should be understood in a different 


way from the law according to the Presi- 
dency Towns Insolvency Act. If this inter 
pretation is correct, thenthe learned Dis- 
trict Judge's order must be upheld, 


"Whatever objection the petitioners may 


have with regard to the actual administra- 


tion of the estate, may be put by them ' 


before the Official Receiver as indicated 
in para, 4 of the learned Judge's order, 
Ve confirm the order of the learned Judge 
and dismiss the appeal with coste. . 
] Appeal dismissed, . : 


NAGPUE JUDICIAL COMMIS- 
SIONER’S COURT. 
-.MI8CELLANEOUS JUDiOIAL Oase No, 23 
| |. 5,.0F1927. ' i 
January 16, 1928, 
Present:—Mr. Hallifax, A. J. C., and 
Mr. Ghulam Mohiuddin, A. J. O. 
THe SIALKOT MISSION--APPLIO4NT 


VETSUs E 
Sir BISHESHARDAS DAGA AND OTHERS 


—NON-APPLIOANTS. 
‘Transfer of Property Act (IV of 1882), s. l= 
Mortgaged property purchased without notice—Decree 
for redemption—Costs of improvements not, added io 
price of redemption deereed—Remedy' of purchaser 
—Court Fees Act (VII of 1870), Sch. II, Art. 17 (vi)— 


‘Court-fee payable om reyiew application. 


A purchaser of mortgaged property without notice 
of the mortgage is entitled under s. 51 ofthe Transfer 
of Property Act to the costs of improvements made 
by him, ` 7 : $, re 


insolvent without : 
‘which nothing can be: done. In a case 


, 


yY. N, Y. ote : 
PAD (880) 51L,T. 682; 34 W. R.550; 3 Morrell 
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"The proper course for getting the value of improve- 
-ments where a decree for redemption is passed and 
the sum is not added to the price of redemption, is 
not to make an application for review but to make 
& demand on the opposite party for one of the alter- 
natives mentioned in s, 51 of the Transfer of Pro- 

erty Act and on his refusal, to enforce the demand 
.by a.suit. 

The proper Court-fee for an application for review 
in such a ease will not be Rs. 10 under Art.17 (vi) of 
the Second Schedule of the Court Fees Act but will.be 
determined by the money value ofthe improvements. 


Application for review of the judgment 
in First Appeal No. 129 of 1925, dated the 
22nd January, 1927. 


' Bir B. K. Bose Kr., and Mr, V. Bose, for 
‘Applicant. - 

Mr W. Y. Deshmukh, for the Non-Appli- 
canta, 


ORDER.—The applicant for a review 
has entirely mistaken his remedy. The 
judgment in question fixed the price of 
Yedemption of property held by the appli- 
cant at & certain sum and the present 
application is forthe addition to that sum 
of the price of improvements made in the 
property by the applicant, who is a purchas- 
er ‘of the property without notice of the 
mortgagor. He would seem to be entitled 
to that money under s. 51 of the Transfer 
of Property Act, though that section was 
not mentioned inthe course of these pro- 
ceedings, but the way to getitis not by 
asking fora review of theappellate judg- 
ment in acase in whichnot a word was 
said about the matter in either Court. 
The proper course, on which we under- 
gtand the applicant hes started since filing 
this application is to make a demand on 
the opposite party for one of the alterna- 
tives mentioned in s, 51 of the Transfer of 
Property Act; if he refuses, the demand can 
be enforced by a suit. 

Further, a Court-fee of Rs. 10, paid on 
the application fora review, is insufficient, 
Nhe relief sought is measured bythe value 
of the improvements made in the pro 
perty by the applicant, which is said to be 


. bf the sort mentioned in Art.17 (vi) of 


the Schedule of the Court Fees Act that 
is to say a relief of which it is not possible 
to estimate the money value. That is mani- 
featly eincorrect, aid indeed itis admit- 
ted by Counsel for the applicant not only 


that itis possible tqestimate the money . 


valus ofthe improvements but that it has 
been ascertained, not merely estimated, to 
bee, 895, for whish suma demand sup» 
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ported by vouchers has been sent to the 
Opposite party. : 

The application for a review of judgment 
is rejected and the applicant is ordered to: 
pay the costs of the opposite party,which ' 
willinelude a Pleader's fee of fifteen rupees, 

GRD, Application rejected. 


MADRAS HIGH COURT, 
CiviL APPEAL No. 453 of 1923, 
May 6 1927. 
| Present :—Justice Sir William Watkins 
: Phillips, Kr., and Mr. Justice Srinivasa 
' yangar. 


+ 


Ay 
. NATESA PILLAI-~-Derannant No, 1— 
APPELLANT 
VETSUS ~ 
MEENAKSHISUNDARA MUDALIAR 
alias THIAGARAJA MUDALIAR AND 
ANOTHER— PLAINTIFES— RESPONDENTS, 

Hindu: Law— Widow—Ancient' alienation-- Suit by - 
reversioner to set aside alienation— Quantum of proof 
-—Assent of presumptive reversioner, effect of—Hvi~ 
dence—Omission to produce accounts in possession of . 
party— Adverse inference. 

In asuit by a reversioner to set aside an ancient 
alienation by a Hindu widow where it is not eas 
to get reliable evidence of the circumstances whie 
led to that alienation, the evidence required to 
prove the necessity of the transaction need not be 
so complete as in the cass ofa more recent transac 
tion [p. 97, col. 1.] 

Nanda Lal Dhur v, Jagat Kishore Acharjya (1), 
referred to. 
|: When the presumptive reversioner assenta to an 
alienation by a widow, itis cogsat evidence ,of the 
necessity for the transaction. [fp 97, col. 2] 

The non-production by a party of relevant and im- 
portant documents ih his possession leads to the 
necessary inference that such documents are against 
the contentions of such party. (p. 98, col. 2.] 

Murugesam Pillai v. Manickavasaka Desika Gnana 
Sambanda Pandara Sannadht (2), followed. 

Appeal against the decree of the Court of 
the Additional Subordinate, Judge, East 
Tanjore at Mayavaram, in O. B. No. 47 of 
1921 (O. 8, No. 36 of 1921 on the file of the 
Court of the Subordinate Judge, Mayava- 


ra 


m). < 
Mr, S. Varadachariar, for the Appellant, 
Messrs. A. Krishnaswamy Iyer, R, Sune 
daraliggam and E. Vinayaka Rao, for the 
Respondents. ; 
JUDGMENT. 

Phillips, J.—The only question at issue 
in this appeal is whether an alienation made 
by the plaintiff's maternal grandmother in 


1885 can be justified og the score of NGGEH 


“409 f; O. 1998 ..-- NATËSA PiLLAT v. MBÜNARSHÍSUNDAEA MUDALIAR, . ei 
: sity or in the alternative on the ground present case the recital is not in itself con- 
that the Ist defendant's father made ade- clusive as to necessity for it runs as fol- 
quate enquiries and was satisfied that. lows: "EE. i | 
?the alienation. -was mada for necessary ^" Ra&.2,000  ...  received...through pay- 
. purposes. In coming to à conclusion it is. ment to the ...  ... decree-holderin O. 
. necessary to consider the circumstances S. No. 14 of.1884 of the decree amount 
. of the case from the date of alienation till: payable by us." 
the suit was filed. The plaintiff's grand-'. The word. “as” is used because® the 
- father died in 1875 leaving a widow and one Widow's daughter joined in the execution 
. unmarried daughter. In 1876-77 occurred of the deed. There are:two other small 
. “the great famine" and it appears from. items amounting to Rs. 500, Rs. 200 in 
-the document: dled -from 1884 to cash for family expenses and Rs: 300 due 
1887 this widow alienated portions tothe widow's brother. If, therefore, we 
. of the property allotted to her. The aliena- depend on the recital alone for proof of 
- tion now complained of is evidenced by  necessity,it must be held to be insufficient, 
. Ex XXIII dated znd November, 1885, and forit does not appear from the document 
- the sale price was applied towards the dis- thatthe decree amount was due under a 
charge of the decreein O. 8. No. 14 of 1884.: decree binding on the estate. There are, 
After the widow's death the daugkter filed a however, other circumstances to support 
. Buit in 1902 which was ccnducted by her the 1st defendant’s-case. The document 18 
. son, the plaintiff, in which she questioned . executed not only by the widow Thayammal 
- the. sale by auction. of certain property in. but also by her daughter who could in the 
. execution of the decree in O. S. No. 14 of. ordinary course succeed to the estate. Fure’ 
. 1884, but her suit was dismissed. Shedied ther than this it is admitted that the 
. in 1909, but in the same year the plaintiff. plaintiff's father, who at that time was his 
- brought-.a suit to set aside certain other natural guardian, negotiated the transaction 
: Blienations made by his grandmother and and signed as an attesting witness. The 
. his suit was also dismissed. In 1021 -at-6 widow's brother also attested it as well as 
P. m, on the last day of the 12 years within the plaintiff's Kariasthan and two Village 
: which the plaintiff had to sue, he filedthe  Munsifs, When the presumptive revere 
~ present suit-in which he impeaches the sioner assents to an alienation by a widow 
‘alienation made to partially satisfy the it has been held to. be cogent evidence of 
, decree in Q..S. No. 14 of 1884. His explana-. the necessity forthe transaction. Here we 
^ tion for the delay is that he had no money have the fact that the daughter, the next in 
. and it-appears that he is now being financ-. the succession, as well as the guardian of 
--ed bya third party who is to .receive a the presumptive reversioner took an active 
, Share ofthe proceeds of this litigation: Is part in the transaction. This is‘ certainly 
. must be noted that.this suit -has been: gond evidence of the necessity therefor. 
; brought 35 years after the date of the alie- tbe 4ranssetion had been a bogus transac: 
nation impeached and, consequently, ‘itis tion, one would have expected the recital 
not-atall easy to get reliable evidence of to be more explicit in regard to the neces- 
. the circumstances which led to that aliena- sity for the alienation and the vagueness of 
. tion. It had. been held. that in such cir- the recital distinctly supports. the bona fides 
. cumstances the evidence required to prove of lst defendant's father. When we come 
. the necessity of the transaction need not be - to examine the nature of the debt diseharg- 
. 80 complete.as.in the case of a more recent ed, we find that the decree in O. S. No.-14 
. transaction. .In Nanda Lal Dhur v. Jagat -of 1884 was based upon a debt bond execute 
- Kishore Acharjya (1).it was held that the, ed by the plaintiff's father under the direc- 
- Yecital in the deed assumes very much tions of the widow for discharging the 
„ greater importance when the original par- debts incurred for the widow'sfámily, The 
ties to the frausdction and those whoeould use ofthe word “family would imply 
: Hava given evidence on the relevantepoint thata debt was not one, incurred by the 
-have grown old or passed away. In the. widow personally but was.one incugréd for 
aui dcos dé T m — the benefit of the estate jan us: repre- 
: nd. &8. £20; * ; a kde Ls 1 i : 4 
. M. L. J. 563; (1916) 2.M. W. N. 336; 4 L, W. 438; 18 ge p iU 1900 D = 
Bom. L R.863; 14 A. L. J. 1103; 21 O. L. J, 487; 1 P, WORO £ E ques 
: L.W. 1:21 0. W, N-225; 10. Bur L.T. 177; 43 1 A. tion that aroge for decisión was whether 
| nS (P. O). uL ME the deoree in Q. 8. Na. 14 of 1884 waa hita 
$ o | | 


` 08. 


binding the suit was dismissed. This is 
no proofof the actual necessity but it is 
evidence that the claim was put forward 
and upheld so long ago'as 1902 when the 
facts were fresher in the memery of the 
parties and witnesses. It is also significant - 
that although the plaintiff was aware of 
this decree debt so long ago as 1902, he 
did not choose to impeach the transaction 
. when he brofght a suitin respect of other 
' Blienationsin 1909. It may also be noted 


. that in 1909 the lst defendant's father who 


. purchased the property was alive and could 
' have himself given evidence in support of 
his own case. Now that he is dead and 
is represented by a minor son, the plaintiff 
has brought this suit. The delay in itself is 
hoeground for refusing the plaintifi's relief, 
' but in giving the explanation that he had 
no money he is rather on the horns of & 
dilemma. According to him the widow was 
' pub in possession of 60 velis of land and 
' the income therefrom was amply sufficient,’ 
' to maintain herand her daughter and leave 
' & balance over, apart from the cash and 
' outstandings said to have been left to her in: 
' 1875. : We, however, find that she made’ 
many alienations between 1884 and 1887 and 
these havé not been ‘implicated by the 
.' plaintiff, presumably because he realized: 
- "their validity, If; therefore, it was necessary 
'" gor her to make some alienations the income: 
ofthe estate must have been insufficient 
&ndit is not improbably that the suit aliezia-- 


tion wasalso for necessity. If the plaintiff.. 
'. geally has no money, it must be because 


large portion of the plaint property was 
" Blienated or else the property was not very 


 . productive, Hither, therefore, the plaintiff. 


` was short of money because a large portion 
of the estate had been validly alienated as 
‘ jt was not so productive he alleges or else: 


| .^ NATESA PILLAP VS MERNAKSEISENDARA MUDALIAR, -— “10891. O: 1928 
ing on the estate and as it was held to be^ 


in Murugesam Pillai v, "Mamickavasaka 


Desika Gnana Sambanda Pandara Sanna- 


dhi (2). 
"A praétieé has grown up in Indian 


procedure of those in possession of import- . 


ant documents or information lying by; 
trusting to the abstract doctrine of the 
onus of proof, and failing aecordingly to 
furnish to the Courts the best material for. 
its decision. With regard to third parties, 
this may be right enough: they have no 
responsibility for the conduct ofthe suit; 
but with regard to the parties to the suit 
it is, in their Lordships’ opinion, an in- 
version of sound practice for those desiring 
to rely upon a certain state of facts to with- 
hold from the Court the written evidence in 


‘their possession which would throw light 


upon the proposition. The present is & 
good instance of this bad practice. It is 
proved in the case by the first witness that 
‘the mutt has regular fair day books; they 
are not now before the Oourt; ledgers are 
also maintained in the mutt.’ These ledgers 
and day-books were in the possession of the 
defendants or those of them who were 
heads of the-institution, and they are nof 
putin evidence. Theproposition that these 
defendants challenged was that the experses 
incurred had been incurred for the mutt 
and were necessary for its purpcses. The 
best assistance to a Court of Justice would 
have been & scrutiny of thesa documents, 
and their Lordships feel free to conclude 
thatif they had been by their entries confir- 
matory of the:idefendants’ view the defends 
ants would have brought them into, Court, 
This part ofthe case, which in their Lord- 
ships’ view is of considerable importance, ië 
not referred to in the High. Court." f 

The non-production of these accounts, 
therefore, assumes considerable importance 
in the presentcase and it may be taken 


that these accounts will not prove that large» 
income alleged and the assertions for the» 
defence thatthe famine year 1876-77 wage 


: his explanation is untrue. 
Accounts were kept ofthe income from 
the lands and were produced in the suits of 


1902 and 1809 and notwithstanding these 
accounts these two suita were dismissed, 
' The plaintiff has now omitted to produce 


followed by several years of searcity is rén- 
dered probable especially 88 we Bee that the 
widow made many alienationB soon after 


that period. There is thus strong evidences- 
of the necessity for the alienation. 

Farther,it would appear that the Is) 
defendant's father made proper enquiries. 


(2) 39 Ind. Cas. 659; 40 M. 402 at pp. 408 & 09; 21 
JL T.988; 32 M. L, J. 369; 15 A. L.J. 281; 1 P, 
L. W. 457; 3 P. L. W. 759; 21 O, W. N. 761; 10. Bom, 
L. R. 456; 95 O, L.J. 589; (1817) M. W, N, 487g 
44 Y A 98 (P, 0), 


:. these accounts and his explanation that 
"' - they are in the handsof a third party is not 
^ gt all satisfactony. Although the burden 
` ` of proving the necessity lies on the Ist de- 
> fendant, it was open to the plaintiff to dis- 
. ' prove this assertion that the estate had no 
';" gürplüs income by the production of the 
-  igeoounte, In this connection I would refer 
"7/50 theremárks of tha Judicial Committee 


& 
e a 
, 


~ 
7» 
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as to the necessity.’ The very fact that 
the daughter ““ORrIGINAL Civin Jcrispiorion Borr No, 2999. , 


the deed is executed by 
and concurred in by the plaintiffs father 


and other responsible persons would show . 
that he had acted carefully inthe matter.. 
It is also stated by P. W. No.2 who was - 


working under Thayammal for 15 ‘years 


after her husband’s death that the Ist. de- ^ 
fendant's father was’ e respectable man . 


ossessed of 15 veli ; es .. 
p f 15 vert of Propariy daro C—Foreign firm—Swit by parin@r in firm name— 
^ Application to amend by addition of all partners— 
` Nature of àmendüment—Costs—Contract Act (IX of 
' 1872), s. 48.1 


also ' that Thayammal's brother ‘and 
plaintiff's father who were managing her 
estate would falsely represent. that there 


were debts to discharge and cause her to'i- 
.Bign the documents. He: adds that the: 


“Ist defendant's father believed with 
Statements made by -the brother and 
plaintiff's father." If these statements 


. were made to him as regards necessity, ^ 


it is clear that he must have made enquiries 
of those persons, and they were the 
proper persons of whom he ought to have 
made enquiries, for one was the brother 
of the: widow and the other was the father 
of the presumptive reversioner, If he made 
proper enquiries and representations were 
made to him that necessity existed, he 


would be exonerated from: the duty of .. 


seeing thatthe money paid by him was 
applied in discharging that necessity. In 


this view also the transaction must be up- ted upon. 


- Ramsebuk v. Ramlall Koondoo (4), Kalidae Kevaldas 


held. .- . aS me 

_ , I may note here that the plaintiff's father 
Asstillalive and according to the plaintiff 

was in his right senses at the time the 

present suit was instituted. He is now 

said to be “notin his proper senses, and 


.-not ableto understand question and- give 


proper answers.” Thismay be a correct 
explanation for the omission to examine 
him, butit would possibly have been 
better for the plaintiff to have produced 
him iu: Court to see whether he could 


' properly give evidence, In these circums- 
tances I must hold that the Sub&rdinate - 


Judge was wrong in holding that the 
transaction was invalid, ] "n 
The appealis accordingly . allowed and 
the plaintiff's suit dismissed with costs 
throughout. toss | 


Srinivasa Ayyangar, J.—I agree . 


and do not consider it: necessary to" add 


anything. ; — E up 
qv, N, Y. ; : Aspeal allowed, n 
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" 89 
BOMBAY HIGH COURT.. 
or 1926. 


July 8, 1927. 
Present:—Mr. Justice Blackwell. 


Tah VYANKATESH OIL MILL Oo. 


— PLAINTIFFS é 
n versus . 
N. V. VELMAHOMED —DEFENDANT. 
Civil Procedure Code (Act V of 1908), 0. XXX, r.? 


Wherea partner of a firm carrying on business 
outside British India instituted a suit in Briti 
India in the firm name and on objection being taken 
to the frame of the suit by the defendants, applied 


‘for amendment of the plaint by the addition of the 
'. names of all the partners as plaintiffs : | 
Held, (1) that, Inasmuch asthe suit was instituted 


in-the name of an entity which had no existence 


in the eyes of the Indian Law, it was not maintain- 


able at all and the-amendment sought for could 
not, therefore, be treated as one following upog a 


"mere misdescription but must be treated as an appli- 


cation for substitution of new plaintiffs; [p. 100, col. 


* 


(2) that the suit regarded as a suit by an individual 


- partner was bad inasmuch as one poran cannot sue 


on behalf of the firm without impleading his co- 

partners as parties ; [ibid] i 

(3) that the amendment could be allowed only on 

payment of all costs incurred by the defendants up to 

the date of the amendment. [p. 101, col. 1.] 
Kasturchand Bahiruvdas v. Sagarmal (3), coms 


v. Nathu Bhagvan (b) and Attorney-General v, Ponty= 


pridd Waterworks (8), relied on. 


. FACTS.—The plaintiff, a partnér in a firm | 


carrying on business outside British India 


instituted & suit in British India in the - 


‘firm name. .The defendant objected to 


the frame of the suit. The plaintiff then 
applied under O. I, r. 10, Civil Procedure 
Code, to amend the plaint by adding the 


‘names of all the partners as plaintiffs. Tha 


defendant claimed all costs incurred up to 


the date of the application for amendment, 


Mr. Gupte, for the Plaintiffs. , 
Mr. Lalji, for the Defendant. 


- JUDGMENT.—[After stating . the 


facts:] In considering the question Whether 
the proposed amendment is to be treated ap 


'& correction of mêre nrisdescriptiog or as a 


substitution of different parties, it is neces- 
gary to bear in mind that by the law of India 


as well as by theldw' of England a firm ag 


Buch has no separate legal entity; This is 
very admirably pointed out by Mr. J ugticy 
Mulla in Rampratab Ertjmohandag’ v, 


partners in the name of their firm, , 


. "100 


t 


Gavrishàünkár-- Küshiram (1) where that 


-'léarned Judge said, (page 10*) :— 


“To begin with it may be observed that 
the law of England as well as of British 
India knows nothing of a firm ab. a body 


: or artificial person distinct from the mem- 


‘bers composingit. In this respect a firm 


differs from a Company incorporated under ` 
` aa on Acts, such a Company 


being a corporgte entity separate from 
its share-holdere; though the latter can 


' control its action by passing resolutions 


"in general meeting. The word ‘firm’ is a 


‘James, D, 


‘short, collective name for the individuals 
‘who constitute the partners, and.though 
ider the Rules of the Supreme Court and 
‘ander the Code of Civil Procedure actions 
may now. be" brought. by. ‘and der 

e 
general doctrine. that ‘there is no such 
thing as & firm known to thelaw' [see per 
Ja Jj. in Ex parte Corbett, In re 
Shand (2)] remains in force." e 
‘Before the introductionof O. XXX to 


‘the Civil Procedure Code, it appears from 
-eertain decisions that 


the actions were 
allowed to be brought particularly in the 
mofussil against firmsin the firm name 
"Without any objection being taken thereto. 
‘Thus, in Kasturchand. Bahtravdaa. v, 
Sagarmal (3), a suit was brought to re- 
cover.a debt dúe tothe firm .of Kondan- 


"mal Sagarmal and the plaintiff -was ds- 
‘ scribed as “the firm of K: S. by its manager 


S.S.". The defendants objected that. one 
.Malamcehand was a partner in the firm and 
Bhould bea party to. the suit. .He was 


.Becordingly joined. as.a co-plaintif on 


January 27, 1888. The defendants -then 


a 


‘contended that the suit was time-barred 
under .s. 22 of the Indian Limitation Act 
(XV of 1877), It washeld that the case 
,Was-one of misdescription and not of 


| fon-joinder, for the action was brought in 


‘the name of the firm by its manager. It 


- ja plain from the judgment in that case 


t 


p fPage of 25 Bom, i» 


that it was assumed that the action could 
be brought inthe name of the firm, ale 
though up to that timè there was no 


"provision inthe ‘Oivil Procedure Cade 
‘‘gorresponding "with O, XX 


' XXX. Indeed it 
was argqed that Yhere was nothing in 
< (1) 85 Ind. Oas. 464; 26 Bom. L. R. 5; A. I. R. 1994 


‘Bom. 109. b TNI US. 

. (9) Cay 14 Oh. D. 122 at p: 128: 491. J. Bk. 74; 42 

í Mu ul 164; 8 W. R. 669. r . - ae A d is 
(39 17 B. 413; 9 Ind. Dec. (w. 8) 289, | : 


Real WO | ! 


VYANKATHSH OIL MILL CO., VELMAHOMED. - 


“109 T. 0. 1928 Á 
the Oivil Procedure Code to prevent such: 
a suit being filed, and it appears to have 
been assumed that a suit in that form 
could be filed. That being: so, I do not 
consider that that caseis an authority on 
the question now before me; having 
regard: to the fact that O. XXX of the 
Civil Procedure Code now: indicates 
clearly that- an action can only be 
brought by or against a firm in the firm 


-name in cases in which the persons claim-:. 


ing. or being liable as partners are carry- 


= g on business as partners in British 
ndia. A. l i 


: It is plain from the terms of the plaint 


itself in this case that the -plaintiffs carry 


on business in Sangli and this application ~ 
for an amendment is now made to me 


-upon the basis ‘that they are carrying: on 
"business there,and are not carrying on 


business in British India, I am,therefore, 
of opinion thatthe suitis brought by an 
entity which has no legal existence in 
the eyesof Indian . Jaw, and there being ` 


‘no mode of- procedure whereby such an 


entity is permitted to suein India, the 
suit as framed. isin my opinión, not maine. 
tainable at all, because itis: brought by 
‘an entity which has no legal existence. 1f 
follows from my opinion thatthe amend- 
‘ment asked for cannot be treated as àn 
amendmert following upon a mere de» 
scription, but must be treated as an ap: 
‘plication for the substitution as plaintiffs 


of the individual persons . who - com- 
pose the entity which the ‘law does nót 


recognise, de, 
If thesuit inita present form were regards 
ed as a suit by,-the individual partner 


who signed and affirmed: the plaint, this 


would not assist the plaintiffs, because by 
reason of 5.45 of the Indian -Contract Act, 
all living joint promisees must join in the 
suit to enforce a debt due to them; and, 
as: has been held in numerous authorities, 
an action brought by any numberless - 
than the full number of joint promisees 
is misconceived, and the constitution of 
the suit is ‘wrong from the beginning, 
the suit being not good unless all the co- : 
promisees are joined. [see Ramsebuk v. 
Ramlall Koondoo (4) as an illustration of 
this line of authorities: see also Kalida& 
Kevaldasv. Nathu Bhagvan (9)]. - 8 


4 6 0.815; 8 O. L.R. 457; 3 Ind. Deo, (xia) - 
4 78.217; 7 Ind. Jür 428; 4 Ind. Deo, Qe) — 
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. Mr. Gupte referred me to Ramprasad. 
Bhivlal v. Shrinivas.Balmukund (8). Ia that. 
case Mr, Justice Crump held that. where. 
BR suit wasoriginally brought against..a- 
firm,.inthe name of the. firm, but sub- 
sequently. the title of the plaint was. 
amended by substituting the. names:of the. 
membersof thedefendant's family on its 
being ascertained thatthe defendant was: 
not a frm but an undivided Hindu 
family; thera.. was .not an .addition of 
parties but only a substitution in order to 
correct a. misdescription, and the Division 
Bench upheld. his decision. That; how- ` 
ever, was a case dealing with a. Hindu. 

joint family, and no argument appears. 
to have been adduced to the learned. 
Judge asto the effectiof ©. XXX of the 

Civil .Proeedure Code. Moreover, it 

appears from the judgment of Mr. Justice 

Crump-thathe relied in support: of his 

view upon the decision in: Kasturchand. 
Bahiravdas v. .Sagarmal (3) to . which I. 
have already drawn attention. For the 

reasons I have given, J. think that. the 

introduction of O. XXX materially alters the 
position, and as ‘indicated .by me,I do. 
not think that the last, mentioned ‘case is. 
any longer an 
upon. t : T E 
Attention may.also be drawn. to a oase 
of Mason & Son v: Mogridge. (7) where. the 
Court of Appeal in England. took the. 
view that a single person cannot sue in a 
frm name, and that. inasmuch asa single 


person had sued in the firm name, the- 


suit was entirely misconceived as being 
brought by an entity which the law does not 
recognise.  . E | os rus 
My view, therefore, being that this suit 
isbadly framed from the.outset, and that: 
new parties who are recognised. by law 
wil have to besubstituted for the present 
plaintiffs who are an entity. not recSgnised: 
by law, the question. arises upon what 
terms I should allow: the ‘amendment. 


Having regard tothe view expressed by - 


Mr, Justice Warrington in the case of 
Attorney General v. Pontypridd Waterworks 
(8, I think that I ought to allow aa 
amendment only upon the’ terms tat the 
plaintifis should pay all. the: costs in- 
curred uptothe dateof the amendment. 


(8) 90 Ind. Oas. 685; 27 Bom. L. R. 1122; A. LR. 
1925 Bom 527. . . . > Bs A 
(7) (1892) 8 T. L. R, 805. | 
(8) (1903) 1 Ob. 388; 77. L; J. Oh. 237: 93:1, 


| T. 275; 72 
J. E: 48 6 L.G. R. 397; 24 T. L.R.196. 6 oo. 


MUTHAYYA ANTTI V, MABAYANAN OHBITE "P 


os 


DES 


tot. 
IthinkI should make that order -for ‘thts ' 
reason, that having regard to the view 
which I huveexpressed upon the form :of 
the action as it.is now framed, the. defend=: 
ants would. be entitled to judgment unless 
another plaintiff or other plaintiffs are sub- — 


stituted for the present plaintiffs, It may be. 


observed thatthe present . plaintiffs had 


notice from para. Gof the written state» 
ment that this point world be taken, 
They could at that stage at little expense 


‘have applied for the necessary amendment, 


They did not do that, and they took their 
chance of being able to satisfy the Court 
that the plaintifs did, in fact, carry on 
business in British India, and called 
evidence before mein the attemptto do 
so, In that attempt they failed. I de not, 
therefore, think that there is any injustice 
in ordering them, asI do order them,- as 
a condition of the amendment, to pay a 
the costs ofthis action up to the time o 
the amendment. :I make that order accard: 
ingly. : db | 

p. N.AÀ, id 


-Qrder accordingly. 


u ^ 


authority which can be relied - 


5 : WA : 
MADRAS HIGH COURT. 
. Qivin APPRAL No. 138 or 1924, -- 
^ Beptember 20, 1927. NA 
- Present; —Bir William Watkins Phillips, - 
Kr., Officiating Chief Justice, and ` 
: Mr. Justice Reilly. ^ — 
 K.R.8. V. MUTHAYYA OHETTI AND 
l OTHERS-—PLAINTIFFS—ÀÁPPELLANTS 
à . versus = 
- NARAYANAN CEETTI aND'OTHERS— 
je ^ DEFENDANTS— RE:PONDENTS. 
` Contract Act (IX of 1872), s. 70— Payments made 
for discharge of debts of minor by persons -assisting 
guardian in management of minor's property—Bona& - 
fide character—Suit for reimbursement, maintainabil- 
ity of — Lawfully, meaning of. A MP" 
For the application of s. 70, Contract Act, it is 
‘mot necessary that, the person making payment 
out be interested in making the payment. fp. 102 
col. L : : 
Damodara Mudaliar v. ‘Secretary of State for India 
(1) and Gajapathi Krishna Chandra Deo v. Srinivasa 
Charlu (4), relied on. e 
Section 70 of the Contract Act does not reproduce 
the English Law but has a wider scope; it does 


he 


1 


- not, however, include the offieious interference of 


one man with the affairs or property ofafother. [p. 
102, cols. 1 & 2.] 2 

The plaintiffs, who were the uncles of the deffnd- 
ants and who were supervising a business of the. 
said defendants and helping the defendants’ mother 


4 
% 


1 + 


^. 


. defendants Nos. 


102 


hod guardian in the management of the business, 


. made bong fide certain payments for the discharge 


of the debts of the minors; 

Held, that the plaintiffs could not be said to have 
juterfered officiously and were entitled to be re- 
aor under g. 70 of the Contract Act. [j. 108, col, 


“Thege is no reason why 8. 70 of the Contract Act 


 Bhould'not be applied to payments made or acts 


- done for a minor, though in practice perhaps.a 
* stricter standard of proof might be required that 


the payment oret was really for the minor's 


benefit than in the case ofa major. [p. 104, col. 1.] 


Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Sivaganga, dated the 3rd November, 1923, 
in O. 8. No. 79 of 1923 (O. B. No. 6 of 1923 
on the file of the Sub-Court, Sivaganga). 
Messrs. K, V. Krishnaswami Aiyar and 
S. Venkatarama Aiyar, for the Appellants, 
Mr C. Padmanabha Aiyangar, for the 
Respondents, ; 


n . JUDGMENT. 
Philips, Offg. C. J.—In this case 
the plaintiff seek to recover from the 
l and 2 or, in the 
“alternative, defendants Nos. 3 and 4 
certain. monies paid by the firm of 
lst plaintiff and defendants Nos. 5 and 
6 to the firm of A. P. 8. in Rangoon on 
behalf of the firm of defendants Nos. 1 and 
2. The Subordinate Judge has found that 
defendants Nos. 1 and 2 were indebted 
to the firm of A, P. 8, Rangoon, and that 
the firmof Ist plaintiff and defendants 
Nos. 5 and 6called K, R., S. V. did actually 
pay monies to A: P,S. firm on behalf of 
the defendants Nos. 1 and 2. The plaint- 
iff made aclaim in the alternative against 
defendants Nos. 3-and 4, who constitute the 
A. P.S. firm, but subsequently withdrew 
that claim. The Subordinate Judge has 
found that although the plaintiff made 
these payments they do not come within 
the provisions of s. 70 of the Oontract Act 
on the ground thatthe plaintifis were not 
individuals who were interested in making 
the payments and the payments, therefore, 


will not be lawful within the meaning: 
The learned: 
Judge. appears to have confused s. 69 


of s. 70 of the Contract Aet. 


with s. 70. In s. 70 there is no reference 
to & person being interested i 
the pa$ment and it has been held by this 
Court from Damodara Mudaliar v. Secretary 
of State for India (|) -onwards that s. 70 
does noi reproduce English Law but has 
a wider scope. That case related to the 


| Nu 18 M.88; 4M. L.J, 205; 6.Ind. Dec.: (N. s) 
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execution of repairs toatank by Govern. | 
ment, the zemindar having also an interest’ 
in the lands under the tank, The Court: | 
held^that the Government was entitled: 
to recover part of the costs proportionate ` 
to thebenefit received by the zemindar, . 
The learned Judges did not purport to; 
define the word ‘lawfully’ which ocaurs in 
8.70 but they treated the section as hav-. ` 


. ing &' wider ecope in accordance with its’ : 


wording and held that its scope was not: 
restricted, so as to conform to the rules of 
English Law. They also held that it would: 
not include the officious interference of. 
one man with the affairs or property of: 
another and it is now argued that this: 
exception applies to the facts of the pre- 
sent case, Again in .Venkatalrishnama . 
Charlu v. Arunachalam Pillay (2) Justice: 


. Abdur Rahim held that the meaning of 


the word: “lawfully”, in s.70 was. merely’ 
bona fide and he based this view on the 
judgment of Ayling, J., in Saptharishi. 
Reddiar v. Secretary of State for India: (3). 
On reading Justice Ayling's judgment in - 
that case it would appear that Justice 
Abdur Rahim has to some extent limited 
the definition of the former Judge, who 
interprets, ‘lawful’ aè meaning ‘not unlaw- . 
ful’ which is a very wide interpretation in- 

deed. With all respect I would adopt 

Rahim, J.’s interpretation as 

being a very good definition of the word ' 
‘unlawful’ but I must not be understood to’ 

mean that there may not be cases where: 
this definition would not be applicable, ' 
Thefacts of the present case are that the: 
let plaintiff and defendants Nos. 5 and 6° 
are brothers and members ofthe firm of. 
K. R.S.V. They are uncles of defendants : 
Nos. 1 and 2, who constitute the ‘firm of 
M. N. V. and admittedly the lst plaintiff 

who lives in India near defendants Nos. 1 

and 2ewas advising their mother and 

guardian in the management of their 

‘business. Can it be said that a firm’consist- 
ing of the uncles ofdefendants Nos. 1 and - 
2, one of whom was supervising the business. 
of defendants Nos. 1 and 2, interfered - 
officiously in discharging the debts due. 
by the nephews to others? Undoubtedly,. - 
if the lst plaintiff made the payment, 
he could not be said to be acting offieious]y, ’ 
for he was actually helping defendants 


2 51 Ind. Cas. 857; (1919) M. W. N. 244; 9 L. W..- 
(3) 28 Ind. Cas. 309; (1915) M. W. N. 256; 2 L. W,. 


929; 17 M, D, T. 234; 28 M. Ta, J, 384. 


Nos.l and 2 in the management.of their 
business; andin the absence of evidence to . 
the contrary he must be considered to. 
have acted bona fidé in their interests, . 
It is contended by Mr. Padmanabha. 
Aiyangar that inasmuch as thé payment: 
was made by the younger brother, the 6th : 
` defendant, it was an officious interference. . 
It is argued that 6th defendant made the 
payment originally on behalf of the 8.. 
A.S. firm; but of that there is no evidence: 
and we must take it that he paid it on 
behalf of K, R. S. V. as appears from the 
evidence, oral and documentary, He was a 
partner of the let ' plaintiff and was the 
partner who was doing the actual trans- 
actions of the firm in Burma on be- 
half of plaintiff and himself, and, there- 
fore, his action. was equivalent to the 
action of his partner in the firm when he 
purported to act on behalf of that firm. 
The payments, therefore, must’ be deemed 
to have been made by the firm of which 
lst plaintiff was a member and consequent- 
ly were lawfully: made. It is clear that 
they were not intended to be made 
gratuitously and defendants Nos. l and 2 
have enjoyed the benefit thereof, Section 
70 is clearly applicable and the Subor- 
dinate Judge was wrongin his conclusion, 
Mr. Padmanabha Aiyangar then seeks to 
support the decree of the lower Court. 
on the ground that the Subordinate Judge. 
has misunderstood the evidence and has 
found on the questions of fact erroneously. 
 Hisease nowis that there were no debts 
due by defendants Nos. 1 and 2 to A. P., 
S. firn aud that the payments made by 
K. R. S8. V. to A. P. 8. firm were not made 
on behalf ofdefendants Nos.1 and 2. He 
relied, partly on insufficient’ proof, as he. 
calls it, of the plaintiff's case and partly. 
on inferences which he seeks to draw 
from the documents filed in the case. 
There is the direct evidence of the Ist 
plaintiff, 3rd defendant a member of the 
A. P, S. firm, and the 6th defendant of 
the truth of the plaintiffs’ case and the 
3rd defendant has hardly been cross- 
examined. Their statements are perfectly 
consistent with the documentary evidence 
“adduced. No doubt the respondents’ case 
may also be consistent with the document-. 
ary’ evidence and, if it had been put, 
forward directly by any other evidence, 
would have been entitled to considerable 
weight; but there is no such direet evi- 


dence. Neither 186 defendant nor 2nd- 
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defendant has chosen to go into the wit«- 
ness-box and awear to the truth of his 

ease, They have :not produced their. 
agcounts and, therefore, every: inference. 
must bedrawn against them. They khave- 
in, no way rebutted the direct evidence for: 
the plaintiffs, It may also be observed- 
that the main evidence is oral and has been: 
believed by the Judge who saw and heard . 
those witnesses. It would, "therefore, be 

very difficult to hold in the absence of any 

rebutting evidence that theJudge has come' 
to a wrong conclusion. The appeal is 
accordingly allowed and the plaintiffs will 
have a decree as sued for against defend-- 
ants Nos, 1 and 2 with nadappwu interest 


-up to the date of the lower Court's decree 


and subsequent interest at 6 per cent. 
Defendants Nos. land 2 will pay the plaint- 
iffs' costs throughout. l 

Reilly, J.—I agree that we should not, 
be justified in this case in differing from 
the learned Subordinate Judge's findings 
of fact. Mr. Padmanabha Aiyangar has 
been able to show us that there is a good. 
deal of documentary evidence in the case: 
which is consistent also with the theory 
which he has put forward, on behalf of 
defendants Nos. 1 and 2, namely, as J 
understand it, that the payments in 
question werenot payments of debts due 
from defendants Nos.l and2 but wera 
transfers of money belonging to defendants 
Nos. land 2 from one firm to another in- 
Burma, But that theory is opposed to the 
evidence of the witnesses examined in 
the case, whom the Subordinate Judge 
has believed. No witness was examined 
insupportofthe theory, not even defend- 
ant.No. l or defendant No. 2, though 
both of them were majors at the date of 
the trial and their accounts were nof 
produced. In the circumstances it would. 
not be proper for us to interfere with the 
Subordinate Judge's findings of fact, 

If those findings of fact are right, I agree 
that the Subordinate Judge has been mis. 
taken inhis application of the law tothem, 
These payments appear to me to fall 
clearly within s. 70 of the Contract Act not 
only in its literal interpretation, but as 
it has been. interpreted.in this Oeurt in 


Damodara Mudaliar v. Secretary of State 


for India (1j and Gajapathi Krishna Chandra 
Deo v. Srinivasa : Charlu (4). The pay- 
ments were lawful payments lawfully made - 


(4) 20 Ind. Oas. 445; 38 M. 235; 14 M, L. T. 20; $5 | 
M. L, J. 433; (1914) M. W. N. 99. | ! 
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ior no unlawful purpose, They wore not 
inade for any fraudulent purpose, nor with- 
out proper care, nor with. any improper 
or ulterior motive, nor for &ny gain to the 
makers, nor against the will of the per- 

Bons,for whom they were made, It is not 
suggested that they were intended to be 
made gratuitously ; nor can it besuggest- 
ed on the facts found that defendants Nos. 
l and 2 did nbt enjoy the benefit of them, 
Indeed it appears that they adopted them. 
The fact of the payments being made was 
communicated at once to defendant No. 1, 
who wasa major at the time they were 
made; he had an opportunity of disclaim- 
ing them, but he did not do so, 

: lt. appears that there is no reported case 
in which s, 7Qof the Act has been enforo- 
ed: against a minor. But in principle I 
see no reason why the section should not be 
Applied to payments made or acts done for 
a minor, though in practice perhaps a 
stricter standard of proof might be requir- 
ed that the payment or act was really for 
the minor's benefit than in the case of a 
major. But that question does not really 
arise in this case, because, although de- 
fendant No. 2 wasa minor at the time 
when these payments were made, heis an 
undivided brother of defendant No. 1, who 
was then major and must be regarded as 
the manager of their joint family. 

I agree, therefore, that this appeal 
should be allowed with costs throughout. 
Y, N, Y, Appeal allowed, 


BOMBAY HIGH COURT. 
ORIGINAL Oivit JuxispiOri0N Suir No, 733 
oF 1927, 

October 21, 1927. 

Present :—Mr, Justice Kemp. 
RATILAL TRIBHOWANDAS THAKKAR 
—PLAINTIFF 
Versus 


#¢MOWJEE WAGHJEE—Deranpanr. 


East India Cotton dssociation Rules, 7. 81—Oral 


. agreemeht gby constituent to sign contract—Agent's 


right to indemnity. : 

In order that there may bea valid contract ac- 
cording to the Rules and Regulations of the East 
India Cotton Association, it is necessary that the 
contract must be fn writing and signed or the 
constituent must have agreed in writing to sign 
the prescribed form of contract. [p. 105, col. 1.] 

When an order is given for a transaction ‘in '& 


108 L O. 1928 ° 
artioular market the infeyencé ip that the order is 
o be placed according to the Rules and Regulations 

governing that market. [p. 104, col, 2.] 

If an order is given by a constituent to be placéd 
by & certified broker in the market, the broker 
remains personally liable for the fulfilment of the 
contract that he effects with the other members of. 
the Association and the contract is one of agency ip 
which the agent has aright to be indemnified by the 
principal. ip. 105, col. 2.] - 2 

But this fact does not alter the contract: from 
heing & contract which in order to be & binding 
one between the principal and the broker must be 
made subject to the Rules of the Association. [ibig] 


Mr, Varma (with him Mr, Kania), for the 
Plaintiff. - 
Mr. Vachha (with him Mr. Tarapore- 
wala), for the Defendant. 
JUDGMENT.—In this suit the plaint- 
iff, a certified broker and member of the 
East India Cotton Association, sues the 
defendant for loss sustained by the plainte 
iff owing to the repudiation by the de- 
fendant of an order for purchase of 200 
fully good machine ginned Broach cotton 
for the April-May 1927 delivery alleged 
by the plaintiff to have been placed with 
him on September 15,1926. The -defend- 
ant denies that he gave any instructions 
for the order, It appears that there were 
some six or seven previous transactions 
between the parties which were brought 
about by the sub-broker Narotamdas. In 
those cases the contract which was ex- 
changed between the parties was signed 
by the defendant, Here it may shortly 
be stated: what the procedure is when an 
order is given. The broker prepares two 
counter parts of the contract one of which 
is signed by the broker, The two counter- 
parts are sent to the constituent in order 
that he may retain the one signed by 
the broker and sign and return the other 
to the broker, Usually it is the sub-broker 
who brings the counter-parts to the con- 
etituert. 
When an order is given for a trans- 
action in & particular market the inference 
is that the order is to be placed accordir g 
to the Rules and Regulations governing 
that market. These rules may lay. down 


‘what js to be regarded as a binding con- 


tract in the market. The market in 
cotton here is regulated by the rules 
laid down by the East Iadia Cotton Asso- 
ciation by virtue of the powers under the 
Act of 1922 which Act was extended by 
Government Notification dated December 
98, 19:2, passed under s. 2 of the Act. 
Rule 81 is the material rule in this ease, " 
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ior it isto be observed that no counter- gontract . between the parties the arbitra- 
arf has been signed by the defendant: tion: clause, which it is the main en. 
in this case, The plaintiff says that the deavour of the Association to impose on 
coynter-parts were sent by him through. parties contracting in. cotton, would not 
Narotamdas to’ the defendant and. that the --be. intorporated in the agreement. This ne 
defendant did not return them, but pro-, seems to me to show that there is'a 
mised to do 8o from atime to time and ‘necessity. for the writing and as the 
ultimately; on October 5, 1926, repudiate. plaintiff in this case cannot allege that AT 
ed the contract. What then is necessary ‘the defendant. undertook in writing to 
in order that there may be a valid con- ` Siga the,nevessary contfhot form, and 
tract, according to the Rules and Regula- admits that he did not sign the necessary. 
tions of the Wast India Cotton. Associa- ‘contract form, it seems to me that this suit 
tion? Rule 81, as I read it, requirés must fail on that ground. — . "s 
that the contracts which are to be.':Here I may note that when this point 
governed by those rules are to be in writ-. was taken as an additional defence at the 
ing in the form given in the. Appendix -hearing—and it was: one that I was.com- 
mentioned in that rule.. The rule then “pelled; to take notice of going as it did 
goes on to say, in effect, that a member to the root: of the contract—time was 
may- regard a constituent who has agreed:: given to the plaintiff to-consider his reply 
in writing to sign the prescribed form: to it,’ General leave to amend the plaint : 
of contract, but fails or refuses. to do s80-. was .given although at that time the 
after the terms have been arranged as. plaintiff was inclined to amend merely by - 
liable in-all respects as if he. has signed. a prayer for specific performance of the 
the contract. Some force must obviously «’oral agreement, The amendment ultimate» 
be -given to the words “in writing" for ly took thé shape of:& claim to be re: 
if any oral undertaking. by the constitu-::'imbursed for the consequences of the . 
ent to sign the, contract were enough: defendant's order which to- defendant's 
there would be no necessity to insist on, knowledge bad been placed by the plaint- 
B writing, To my mind the effect of r, 81. iff in the market and to fulfil which the » 
is that unless there is this undertaking, plaintif was liable. The certified broker 
taken from the client in writing the and his constituent are by the well-eatab- 
. principal cannot embody. the Rules of the ‘lished and long known practice of the 
Association -in the contract: of agency.. market in this position, that if the: order 
between him. and the constituent: in is given by the constituent to be placed 
other words, there is no contract for dealing by the certified broker in the market the 
in “cotton under the Rules and Regulations broker remains personally liable for the 
of the Association unless either the con- {fulfilment of the contract that he. effects 
tract is in writing and signed or there . with, the other members of the Associa- 
is a written undertaking.by the constitu- .tion. Equally he. can sue and be sued 
ent to sign. To hold that there may be .by his constituent. Therefore, itis really | 
& contract for sale or purchase of eotton :. a contract. of ‘agency, as the form of it 
in this market without a writing would shows, coupled with the right of the agent . " 
be to enable parties to give the go-by to ' to be indemnified and to sue the constitu- | 
the rules regulating such sales @nd pur- ent to make good any loss that he suffers, : 
chases in this market, . : - Nevertheless that does not alter the con- 
Here it may be material to. inquire tract from being a contract which in order 
why the Association. insisted “on this- “to be'a binding one between the principal 
writing. Ii may be that one.of the reasons, and the broker must be made subject. 
though perhaps not the chief one, why ‘to.the Rules-of the’ Association and in 
they laid down this obligation, was that ~. my. view the amendment cannot better the 
disputes were constantly coming’, up in .'plaintifi's position," e '. Ba 
which the constituent -denied that he had ` -"The order was alleged to have' been 
given any~ order to the broker... A writing given. on “September 15, 1928, and the 
signed by the.constituent' would be evi- ‘market remained according to the evi- 
dence of such an order. Probably, how-.:.dence, steady for some four days after 
ever, the chiéfreason was unless the terms >that date. The plaintiff alleges that he 
of the Rules..of the Association were em-' received the order by a telephone message, ` 
bodied . by- virtue: of. a` writing.into the- given :by the defendant himself from.the. .. 
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* immediately put. through the orderin the 
market and telephoned back to.the de- 
fendant that he had done so. Narotam- 
das then came to his shop and was given 


the two counter-parts to take to the de-. 


.  fendanf. The plaintiff says that the de- 
N “a fendants retained these counter-parts and 

| "érom time to time promised to return 
‘them, and ultimetely, on September 30, 


1026, the, defendant promised to return. 


the signed contract together with the 


cheque for the amount due at the first. 


clearance, Subsequently, on October. 4, 


1926, he ‘tried to see the defendant at. 


his residence but. was unable to do so, 
and on the next day the defendant re- 
. pudiated the transactions when the plaint- 
if saw him at his (the defendant's) resi- 
dence. The plaintiff thereupon told the 


defendant that he would close the trans-. 
did so at the rate of ` 


action and he 
Rs, 278.8.0 and’ informed the defendant 
. accordingly. It, therefore, becomes material 
to considerin the event that my decision 
'" on the question of law is wrong, whether 
there was any such order given by the 
.defendant as the plaintiff alleges, for I 
consider that-it is better to givea deci- 
. Bion on the material points in the case 
rather than to decide a point of law whicb, 
if I am wrong, might necessitate the case 
. being sent back to me for further trial | ` 
[His Lordship found that there was no 
such order and dismissed the suit. ], 
ALN, As Suit dismissed, 


. MADRAS HIGH COURT.. 
Szconp CIVIL ÁPPEAL No. 1861 or 1920. 
y September 13, 1927. 
Present :—Mr. Justice Srinivasg 
Ayyangar and Mr. Justice 
DEM Ananthakrishna Aiyar. 
" SATHAPPAN AMBALAM-*DEFENDANT— 
ELT i APPELLANT zu" 
wo a.a.o o versus gni 
. . VADIY ELU PILEAI—PrAINTIFF— 
c NL RESPONDENT. 
. Hindw Law-—Joint family—Alienation, by manager 
: '—Suit by minor members to set aside sale—Alienation 
l partly for necessity — Questions for consideration., 
^ When the question that arises is whether a sale by 
either the father or the manager of a joint family 
entitled only in certain circumstances to alienate. the 


entire family: property is. binding. on, the junior. 


^3 7 
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members ofthe family, the proper thing to be cons 
Sidered is whether the circumstances under which 
the power was purported to be exercised were such 
that he could validly exercise the power. Once the: 
power-is held to be properly exercised, no further: 
question arises as regards the necessity for the sale 
orthe utilisation of any balance out of the considera-, 
tion either received by the vendor or with regard to 
which there is no finding that it was necessary either- 
for family purposes orotherwise. [p. 107, col. 1] < 
If the ‘sale ahould be found to be substantially for. 
purposes binding onthe familv, the mere fact that 
in respect of a small portion of the consideration no 
necessity has been proved or shown cannot affect the’ ` 
"EM or the exercise of the power of sale. [p. 107, col.. 


Sri Krishi Das v. Nathu Ram (1) and Niamat Rat 
v. Din Dayal (2), followed. 

If & man ofordinary prudence, who is the ideal of 
the law,.in respect of his own property or in respect 
of property which heis in charge of as manager of 
the family, would in those circumstances have alien- 
ated the property for the purpose of raising the 
amount .required for the interests of the family, 
then it must be considered a case where the sale. 
was substantially for necessity. [ibid.| MCA 

In all these cases what the Court hasto look at. 
is the'state of things when the alienation was: made’ 
and the purpose for which the alienation was made. . 
or stated to be made. [p. 108, col. 1.] 

Tf an alienation was not made for the purpose of 
paying off prior debts, the mere fact that the . 
money raised was afterwards- utilised for payment 
fib ah debts would not render the alienation valid. ` 

3014. i | i 

Ina suit by a minor Hindu son to set aside an 
aliénation by his father it was found that out of the 
sgle amount of Rs. 580, Rs. 325 alone was for neces- 
sary purposes but there was nothing to show that 
the items were capable of being sold in separate 
lots, or that the discretion of the father was not 
properly exercised: 

' Held, that the -sale was wholly binding on the 
minor son. [p. 108, col. 2.] 
The proportion of the price to the amount of actual 
necessity is no doubt a factor, ordinarily an im-. 
portant factor; but that is notthe sole test to be ` 
ae ie eae in adjudicating on such matters, [p. : 

, col. 1. 
Second appeal against the decreeof the: 


Court of the Subordinate Judge, Devakot- 


“tah, in A. 8. No. 86 of 1925 (A. S. No. 381 


of 1925, District Court, Ramnad) pre-. 
ferred against that of the Court of the 
District Munsif, Devakottah, in O. 8S. No. : 


531 of 1922. 


Mr. T. M. Ramaswami Iyer, for the 


Appellant. 


Mr. V. Rajagopala Iyer, for the Respond 
ent. "E 
.' JUDGMENT. 


^ Srinivasa Ayyangar, J.—In thia 


second appeal I have arrived at the con- 


clusion that it should be allowed. The 
defendant who is the appellant before us . 
was the purchaser of certain properties 
deseribed as a fractional share in a certain .. 
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village. The pleintiff has claimed on par- 
tition a share as assignee from one of the 
members of the family to which these 
properties originally belonged. , The Dis- 


trict Munsif dismissed the plaintiff's suit, , 
but on appeal that was reversed and a. 


decree for partition was made by the lower 
Appellate Court and hence thisappeal, 
The learned Vakil fer the appellant has 


drawn our attention to two decisions of . 


their Lordships of the Judicial Committee 
in Sri Krishn Das v, Nathu Ram (1) and 
Niamat Rai v. Din Dayai (2), The legal 
principle that emerges from a careful con- 
sideration of these two decisions of their 
Lordships is that when the question that 
arises is whether a sale by either the 


father or the manager of a joint family. 


entitled only in certain circumstances to 
glienate the entire family property is 
binding, the proper thing to be considered 
is whether the circumstances under whieh 
the power was purported tobe exercised 
were such that he could validly exercise 
the power. Once the power is held to be 
properly exercised, no further question 
arises as regards the necessity for the sala 
or the utilisation of any balance out of 
the consideration either received by the 
vendor or with regard to which there ig 
no finding that it was necessary either 
for family purposes or otherwise. Nume- 
rous cases have been cited both in this 
Court and elsewhere where the Court has 
taken the view inrespect of alienations, 
whenever the alienation is found to be sup- 
ported by necessity to a particular extent, 
either to allow the alienee to keep the 
property obliging him to pay to the other 
party the amount in respect of which it 
was held the alienation was not properly 
supported orallow the person seaking to 
set aside the alienation totake the pro- 
perty or the particular share thegeof on 
condition of his paying to the alienee the 
amount up to which the alienation pur- 
ported tohave been made is found to be 
binding. Itis notas if, in all these cases 


(1) 100 Ind. Cas. 130; 49 A. 149; 23 A.L, J. 80; A. I. 
R. 1927 P. O. 37; (1827; M. W. N. 89:358 M. 1, T. 48; 4 
O. W. N. 184: 8 P. L. T. 210; 31 C. W.N. 462: 54 I. A. 
79; 29 Bom. L. R. 825; 45 C. L. J. 385; 52 M. L. J. 720; 
26 L. W. 856 (P. CO). 

(2) 101 Ind. Cas. 373; 52 M. L. J. 729; A, I. R. 1927 
P. C. 121; 29 Bom. L. R. 8:6; 4 O. W. N. 537; 25 A. 
L. J. 599; 45 O. L. J. 548; (1927) M, W. N. 453; 28 P. 
L. R. 463; 8 P. L. T. 647; 26 L. W, 442; 54 I. A. 211; 
39 M. L. T. 345; 8 Lah, 597; 9 Lah. L. J. 496; 32 C. W. 
N. 233 (P. O.). 
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T 
the question was lost sight of entirely Ly 
the Courtor by the learned Judges that . 
alienations of property might be held to 
be binding if substantially the gale wag 
for purposes binding on the family. It is 
in .the course of determining this latter 


question, namely, whether in the partseular 


circumstances of a particular caseit could 
be gaid thatthe sale was substantially 
for purposes binding on the family that 
recourse was had to examining the value. 
of the property and the amount cf the 
necessily found for the alienation. Though, 
no doubt, such considerations may have 
been useful in particular cases, what their 
Lordships of the Judicial Committee have 
laid down clearly is this, that if the eale 
should be found to be substantially for 
purposes binding on the family the mere 
fact that in respect of a small portion of 
the consideration no necessity has been 
proved or shown cannot affect the sale of 
the exercise of the power of sale. With 
regard to this,as observed properly by 
the learned Vakil for the respondent, 
each case has got tobe determined on its 
own facts and no useful purpose is likely 
to be served by referring to the facts of 
various other cases. After allif we should 
seek fora principle on which Courts of 
Law can hold whether or not in particular 
cases alienations were substantially for 
necessity, it seems to methat the matter 
can he looked at in this way. Ifa man of 
ordinary prudence, whois the ideal of the 
law, in respect of his own property or in 
respect of property which he is in charge 
of as manager ofthe family wouldin those 
circumstances have alienated the property 
for the purpose of raising the amount re- 
quired for the interests of the family, 
then it follows that it must be considered as 
a case where thesale was substantially for 
necessity. If the facts, however, should 
turn outto be that the sale or transaction 
was obviously so imprudent thatno man 
of ordinary prudence would have entered 
into such a transaction in respect of any 
such property, fhen it follows that it was 
a cege in which the power was wrongly 
exercised or purported to be. I do not, 
therefore, propcse to enter ‘into anyedetail- 
ed examination’ of the various cases cited 
by the learned Vekil for the respondent. 

Iu thiscase then the entire property in- 
cluding tbe share under the assignment 
of which the plaintiff has now claimed 
was purported to be sold to the defendant, 
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the appellant, - The amount of considera- 


' tion for the sale was Rs, 580 and out of 


this amount the. finding of the lower Oourt 
is that to the extent of Rs. 325 it was 


-gupported by family necessity. The leara- 


ed Vakil for the appellant has sought to 
argue that even the balance was really 
paid by the purchaser for debts due by 
the father.or the manager of the family 
Aud: that, therefore, it should be held that 
the entire alienation was for purposes 
binding on the alienor of the plaintif. 
With regard, to this it is sufficient to 
Observe that the original alienation in 
favour of the defendant was not made 
and was not purported to be made for 
the purpose of discharging those debts. 
The subsequent discharge of such debts 
is now relied upon.as making out the 


. necessity. In all these cases what we have 
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to look at is the state ofthings when the 
Alienation was made andthe purpose for 
which the alienation was made or stated. 
to be made;. That is the reason .also why 


the alienee is absolved from all liability 


to sesto the application of the purchase 


. money onge the circumstances are ‘shown 


to be suchas to justify the alienation. In 
this case it.is perfectly clear that thesale 
was not stated to beeffected for the pur-. 
pose of paying offthese other debts, on- 


"the factofthe payment of which it is now . 


argued that this alienation might be sup- 
ported. If they were not made for the, 
purpose of paying off these debts,and the 


. existence of these debts was not the ground 


on which the alienation was purported to 
he made, it follows that from the mere 
fact that they were afterwards paid the 
alienation cannot be said to be supported. 
I must, therefore, take the finding to be 


‘binding onus that itisonly to the extent 


of Rs.-325 there was necessity. for the 
alienation. Taking it so, the question 
then is whether an alienation of property 
worth about Rs 580, when there is neces- 
sity only tothe extent of Rs. 325 could 
be supported as an alienation that cannot 
be avoided. Applying then to this case 
the fest which I have already alluded to, 
no doubt theremight be great difficulty 
in findihg thata man of ordinary pru- 
dence would, ordinarily speaking, not 
hive alienated property worth Rs. 580, at- 


least all the items covered by the deeds of 
gale, when the neoéssity was only to the” 
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number of items to reise Rs. 325 should. 
not have been alienated and why. the other . 


items. should not have been. reserved for 


the family. But. ifthe question should be. 

-determined, as undoubtedly it has to be > 
determined, bya consideration of the disr ` 
cretion exercised by the manager of the. 
family or the father, then it becomes. 


necessary to see whether the circum: 
stances’ were such that I can hold that the 
discretion was wrongly exercised, Here 


again the solution of the question.depends. 
entirely on the facts and cireumstances.of’. 
each case. In this case we have the fact. 


that not only the father, but:the uncle of 


the person from. whom the property is. 


claimed .has joined iu making the aliena- 


tion. They were undoubtedly by that act. 
of alienation transferring ali their entire. 


interest in these properties. There.areno 
circumstances in this case on which it 
can possibly be held that they had any 
motive in sacrificing the interest of the 


minor. Therefore, having regard to this. 
fact alone, itis possible for me to come. 


to theconclusion that the circumstances 


clearly indicate an exercise of discretion- 
by all the adult members of this family- 
under circumstances which do not show’ 
that the discretion ' was exercised other 


than properly. No doubt it - might have 


been. open to the other party ` to adducs. 


in evidence circumstances which might 


have shown the contrary, but no such ate- 


‘tempt has been made. We have got fur- 
ther in this case the fact that the proper- 
ty consisted apparently of a share in a 


village. No evidence has been given in: 
this case.to show thatthe various items 


of property going to constitute theshare 


could have been divided up into bits or 


that it would have been possible to effect 


any -advantageous sale of only portions of- 
items than. 


the property. All the other 
item No. 8 appear at the time of the 
alienation in question to have been in the 


possession and. enjoyment of the mort. 
gagees and it may be observed that item ' 
No. 8 appears to be merelya vacant vil- ` 


lage- site: probably pertaining to.the share 


as a son of appurtenance to the share re- | 


presented by the other items of the pro- 
perty. In these circumstances there ig 


not the material and it is impossible fér 


me to come tothe conclusion that the dis- 


cretion exercised by the adult members of . 


extedit of Rs. 325. There was no reason ' the. family in effecting a sale of the entire 


why only some ofthe items or sufficient property was wrong. Afterall, when there .- 
, . . a) i . e : 2, o 
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are no circumstances of prejudice or other 
questionable motive we must take it that 
the discretion of the father ofthe mena- 


ger must be taken to bs proper until and 
unless the contrary is established in the. 
evidence or there are circumstances to. 


show the contrary. In the absence of any 


such it must be held tbatit has not been. 
shown that the discreticn exercised by the . 


adult members of the family in effecting a 
gale was beyond their legitimate powers. 
If, therefore, the exercise of the power-of 
alienation was right, no question arises of 


adjusting any equities. If the whole alie-. 


nation is to be upheld there is no ques- 
tion of any payment by the alienee to the 


. plaintiff or any other person whatsoever. - 


The alienation is valid. The balance of 
purchase money was properly paid into 
* the hands ofthe alienors. 
not bound to see to the application of any 


such balance provided “here isthe power. 
. would seem io be the result of some of 


‘ to alienate, Therefore, Iam satisfied that 
the judgment of the lower Appellate Court, 
, Betting aside the alièna:ion to the extent 
of the one-fourth share and granting a 
decree tothe plaintif for partition to the 
' extent of one-fourth shere subject to the 
' payment of the portion of the purchase 
- money is wrong. I must, therefore, allow 
. the appeal and restore the decree of the 
Court of first instance dismissing the 
^ plaintiff's suit. The respondent will pay 
theappellant his costs throughout. _- 

Ananthakrishna  Ailyar, J.—I 
" agree, 
' oh the question of equity raised by the 
learned Vakilfor therespondent. It must 
be admitted that therehave been anuma 
ber of decided cases ix this Court as weil 
" agin the Allahabad High Court where the 
Court was asked to consider and didcon- 
' sider the question of equities even in cases 
" here the Courts upheld the sales in 


question. But having regard to the deci- . 


Bion ofthe Privy Counecilin thetwo cases 
quoted by the learned Vakil for the ap- 
pellant, Sri Krishi Dag v. Nathu Ram (1) 


and Niamat Rat v. Din Dayal (2); I think . 


that the cases referred to by me require 
re-Gonsideration, On looking 
"principle of those cases as far «s one 
"is able te see, a sale impugned must 
either be upheld or held to bs not binding. 
If asale is held not binding, then ques- 


tions ofequity : would crop up. But in, 


'gases where the saleis held to be binde 


jug, [fail to see.how in ordinary eases ` 


BATHAPPAN AMBALAM v. VADIVELU PILLAT, 


The alienee is , 


I should like to adda few words 


into the. 
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any question of equity would arise at all, 
The finding that a sale is binding implies 
that either the persons who effected the 
Bale had authority orthat, having regard 
to the particular circumstances in which 
the sale was held, authority to sell must 
be implied ia law. Whatever might be 
the exact grcund on which a sale fs up- 
held, if a sale is really upheld, one fails 
to see how tie Court is justified in asking 
the purchase? to pay agein the whole 
or any portion of the purchase money, 
The circumstance that there was an ocóa- 
sion for sale implies that the purchaser 
was justified in. dealing with his vendor 
and that alsc implies that he was justifi- 
ed in parting with his money and paying 
the same into the hands of his vendor, 
Having once paid the considerationit ig 
diffieult to understand whyhe should or- 
dinarily be compelled to pay again any 
portion of tke purchasé money. But that 


the cases which have been decided in thia 
Court as well as inthe Allahabad High 
Court. But, asI have said, having regard 
to the latest rulings of the Privy Council, 
I am of opinion that those cases require re 
consideration. 

I also wish to mention one other mats 
ter, Sales conducted by GO-parceners, 
among whom is the father orthe manas 
ger ofthe family, conveying out not only 


; their individual shares but also the shares 
ofthe minors of the family would, it 


seems to me, stand on a different footing 
from sales effected by guardians of propers 
ty of minors in which the .guardians have 
no personal -nterest. Sales by managers 
and co-pereeaers would ordinarily stand 
on a differen; footing from the sales effect. 
ed by guafd-ans for this reason, the casa 
parceners who join in such sales have 
themselves got an interest in the property 
they purport to sell. No doubt they purs 
port to deal with the shares of minor cga 
parceners also. But the circumstance that 
they have got their own individual inter. 
ests also in the property which they pur. 


-port tosell io I think one important fag. 


tor to be taksn into account in consider 
ing whether an occasion for sale had 
arisen ornot [athe caseof & gale by g 


. guardian, he not having any personalin- 


terest in the property that he purports t 
sell; the purchaser from Pee E. 
Bhould be expected to hava proper proof 
that an occasion for sale arose and fhat 
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D id TT . GHISA v. WAHAJUDDÊK. . 171081: 0719928 
" the gale was for purposes binding upon ' OUDH CHIEF COURT. .- 
| the minor. In the case of a joint Hindu SECoND Civiu Appeal No. 239 or 1927. 
family, as I have said, the question would February 10, 1928. DE 
_ be.whetherthe manager ofthe familyand .Present:—Mr, Justice Hasan and 
`, the other co-parceners thought that in the. Mr. Justice Raza. . 
“circumstances a fair case had 'atisen for GHISA AND ANOTHER—DEFENDANTS— | 
.  .O0ngyerting a portion of the joint family APPELLANTS | 
-  .^" property into money and the fact that they 
themselves had shares in the property 
sold would ordinarily be taken to'be astrong 
; indication th&t the sale was effected bona 
:, >? fide. Of course, if there be any circum- 
> stances in-the evidence which tendered - 
.°". fo show thatthe cc-parceners in defiance 
'" of the rights of minors wanted to convert: 
the immoveable property into money with ' 
a view to misappropriate them, say for 
themselves, the matter might be quite 


: : versus . 
WAHAJUDDIN AND OTHERS— PLAINTIFFS 
_ a RESPONDENTS. 
Muhammadan Law—Guardian~—Alienation” by. 
mother as de facto guardian, validity, of. 4 t 
Under the Muhammadan Law a mother has no. 
power as a de facto guardian of, her infant children ` 
 toalienate or charge their immoveable property. [p. 
111, col. 2.) 
Imambandi v. Mutsaddi (1), followed. 
Appeal against a decree of the Sub- 


ordinate Judge, Rai Bareli, dated. the 


- different. Now, the cases quoted on behalf 8th February, 1927, affirming that of the, 
of the respondent havé laid greatemphasis  Munsif, Rae Bareli, dated the 28th October, 


.upon the exact portion of the purchase- 1926. | 


money which has been found to be bind-- " 
ing in the particular circumstances of each  , Messrs. Niamat Ullah and Naim Ullah, 
` for the Appellants, | 


. ease, While granting that that would be | 
one of the factorsto be taken into account Mr. Zahur Ahmad, for Mr. Hyder Husein, 
for the Respondents. 


in deciding whether a particular sale should 
' = be ultimately held to be binding or not, 

| JUDGMENT.—This is an appeal from. 
& decree of the Subordinate Judge, Rae 


I must say that, if,-however, the cases 
Bareli, dated the llth February, 1927, affirm- 


' proceed to lay down that that test is con- 
dlusive, then with all deference, it seems 

ing a decree of the Munsif, Rae Bareli, 
dated-the 28th October, lyz6. 


-- fo me that that is not a proper position 
. to take. The proportion of the price to 
‘.theamount of actual necessity is no doubt ' The dispute in this case relates to five 
.& factor, ordinarily an important factor} | plots in village Ohak Nazam in the District ` 
of Rae Bareli. l 
The plaintiffs Wahajuddin and -Mohiuda 


’ but that is not the sole test to be taken 
din are the sons of one Ramzan Ali who 


into account in adjudicating on such 
matters. 
died in or ‘about 1909. Ramzan Ali died 


4 


In the present case, having regard to. 


the fact that the minor's father and uncle - 


" have joined. in executing the sale and tbat 
out ofthe amount of Rs, 580,the sum of 
Rs. 325 is admitted to. be a debt binding 
upon the family, lam ofopinion thatno 
‘circumstance has been adduced by the sub- 
sequent vendee, the plaintiff to hold that 


' the sale was not a bona fide.one binding - 


upon all the co-parceners. The plaintiff 


in this case is a person who has purchased: 


leaving him surviving his sons, plaintiffs 
Nos. land 2, his widow, Musammat Hajra 
(defendant No. 2) and one daughter, who 
is no party tothe suit. After his death 
and during the plaintiff's minority, Mueam- 
mat Hajra executed a sale-deed in favour 
of M@harban (father of Rampal defendant 
No, 3 and uncle of Ghisa defendant No. 1) 
for Rs. 1,000 in respect of the plots in suit 
on the 3rd August, 1914. The deed was ex- 


ecuted by her as the mother and natural. 
guardian of Wahajuddin plaintiff No. 1 
alone. Thus Meharban got possession o 
the property in suit by virtue of the sales | 
deed in question. He died some time afteg 
the sale-deedin question was executed, in 
“his favour, - 
“The plaintifis brought the present. suif 
‘against Ghisa and Rampal. (defendants 


Appeal allowed, — Nos. 1 and 8) alleging that the sale-deed 


'"Bubsequently the rights of the minor, the 

. ' defendant being the purchaser from the 
..'" Other co-parceners Having regard to the 
''facts,.found by the lower Appellate Court, 
' jt seenfs to me that no case has been made 
' "put by the plaintiff why the sale to the 

. defendant is not binding upon the minor. 
 :Lagree'in the decree proposed by my learn» 

. Gd brother, | 
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he 
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executed by their mother, -Musammat Hajra 
was null and void and that the’ defendants 
Nos. 1 and 3 were.in possession of the pro- 


perty in suit as trespassers. They sued for 


possession of the . property and claimed 

mesne profits also. a 
The claim was resisted by defendants 

Nos. 1 and 3 on various grounds: E 


The first Court held that though the sale- 
deed was executed in lieu of some. debts 
due from the plaintiffs’ father.-and for 


family necessity, but it was . void. under | 
the Muhammadan Law. -It'.was also held 


that though theplaintiffs’ motherand sisters, 
who werealso the heirs of Ramzan Ali, had 


not relinquished their shares in-the plots 


in suit, but the contesting defendants 
' (defendants Nos land 3) were in wrongful 
possession of the property as trespassers 
and could not resist the plaintiffs’ claim for 


. BISA v. WaRÀArUDbiN. ^. 
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.ing the suit, 
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i 


of Imambandi v. Mütsaddi- (1) a "mother 
under the Muhammadan Law has no power 


.ag de facto guardain of her infant children 
to alienate or charge their immoveable pro- 


| perty. The sale-deed being void, the de- 


. fendents Nos. 1 and 3 have no right to hold 
. the property as against the plaintiffs, 


"Though the plaintifs were late ih bring- 
but their suit was well within 


* 


time. < - 
- The defendants Nos. » and 3 are un- 
;doubtedly in possession ofthe property by 
virtue of &deed whieh is null and void. 


| Their ancestor Meharban had ‘purchased 
"the .property in suit as the property 


belonging.to Wahajuddin minor alone. 
He ‘had obtained the sale-deed from a 
person. who had no power to sell the 
property cn behalf of or as guardian 
of ihe ‘minor. Even granting that the 
entire properly does not belong to ‘the 


' "S | 6 
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possession of the property in suit. The. 
first Court, therefore, gave the plaintiffs g. 
decree for possession of the property in suit 
aad for Rs..72-3-6 mesne profits. 


The defendants Nos. 1 and 3 appealed. 


plaintiffs, they can as co-owners maintain an 
action in ejectment against the defendaftg 
. Nos. land 9 who are trespassers, 

. The appellants’ learned Counsel has 
_ urged that the learned Subordinate Judge 
challenging the findings of the first Court,. was wrong in decreeing the plaintiffs’ suit 
but their appeal was dismissed “by the for possession without directing payment 
learned. Subordinate Judge on the lith ' ofthe money advanced to satisfy ancestral 
February, 1927. . The learned Subordinate . ‘debts due from the estate of the deceased, 
Judge-found that'the sale-deed in question, The plaintifs are not admittedly liable 
wasexecuted by the mother of the plaint- to pay any debts contracted by their . 
ifsin lieu of two mortgages (Exe. A-2 and . mother. The contract by their father wag 
A-3) executed by the plaintiffs’ father Ram- "Lof course. one of the primary charges on 
gan Ali and also for Rs. 100 borrowed'in theestate under the Muhammadan Law, 
cash. - He found that the . mortgages "We find that that debt was discharged to 
Exe. A-2 and A-3 represented the debts of the extent of Rs. 2-8 only. The learned 


the plaintiffs’ father, buf the money. was a 
charge upon some other property and noi 
on the property covered by the sale-deed 
in question (Ex. A). Heagreed with the 
learned Munsif that the sale-deed by virtue 
of which the defendants Nos. 


was void. 


which were not a charge upon the property 
in suit and that the plaintiffs, as co-owners 
o? ¢o-sharers, could maintain the suit in 
ejectment in respect of the whole property 
against the defendants. Nos. 1 and 3, who 
Were trespassers, | 9. ) 


The defendants Nos. land 3 have come to 
this Oourtinsecondappeal ^^ -> 


Thera is no doubt that the sale-deed in : 
uastion is void. As pointed out by their. Ww 


lordahips of the Privy Oounsil in the case 


* 


Y and 3. 
were in possession of the property in suit. 
He held that the plaintiffs. 
' éould not bs compelled to pay the debts: 


. Subordinate Judge is wrong in finding 
and A-3 represent debts 


that Exs, A-2 
. ofthe plaintiffs’ father Ramzan Ali, Ths 
fact is that Ex, A-3 was not executed by 
‘the plaintifis’ mother to discharge 
debt of the plaintiffs’ father. Exhibit 
was of course executed by her 
Rs. 218 due on certain deeds executed by 
the plaintiffs’ father, Ramzan Ali. deceased, 
The’ question is whether the plaintiffs can 
‘be required to pay that sum to the defend. 
ants Nos. 1 and, 3 in the present suit; ‘The 
‘respondents’ learned Counsel has 
perly stated before us that. his-clients are 
willing to pay Rs, 218 to the defendants 


A2 
to discharga 


- Nos. 1 and 3 on account of debtaccntracted 


-by their father Ramzan Ali deceased. In 


‘© (1) 4f nd, Cas, 513; 45 I A. 73; 35 Madi, J. 429; 
Ad. 800 PM 1, T. $30 28 0. L: p. d 498; 16 


. W. N. 50; 5. P.L. W. 276; 20 
- 878; (1019) M, W. N, 91; 9 T, W, 518 (P, OX 
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“118. 
. these circumstances itis rot necessary to 
: décide thé question whether the plaintiffs 
‘are legally or equitably liable to pay their 
' father’s debts in the present suit. 
^ “Tas result is that the, decree of the first 
‘Court, which has been affirmed by the*lower 
"Appellate Court, i8 modified to this extent 
"only that the plaintiffs will pay Rs, 218 to 
&thé defendants Nos. 1 and J' within three 

months hence. The plaintiffs wili get'their 


te DEC 


. “gosta from the defendants Nos.l and 3 in 
- the lower Courts as ordered by the lower 


‘Appellaté Court. They will get their 


. eoste from ihe appellants in, this Court 


also. WE. * " i 
CAN. Á. Decree modified. 
popin ML. . 

- 

"y 


had 
ÀJ 


^ * ALLAHABAD HIGH COURT, : 
i ALE CIVIL APPBaL No, 459 or 1927... 
T P ah ‘December 8, 1927, - ^. 
‘Present:—Sir Grimwood Mears, KT., Chief 
.1:° Justice and Mr. Justice Mukerji. >>- 
RESHMA DUBAIN-—Putaintir¥ ~. 
27070. APPELLANT ur 
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* 


ME pere yersus ` oe 
^ RAM DAWAN TEWARI AND ANOTRER 
a —DEFENDANTS— RESPONDENTS. 


; lief Act (I of 1872), a. 42—-Suit for 
nes a spin A à grandmother of certain , 


declaration that mother of 
person, maintainability of—‘Legal character’'—Decla- 
-rationin the nature of brutum fulmen. Ww. 

. À declaration that the plaintiff is the grandmother 
of acertain minor and that the latter’ is not 
married, ‘cannot be. granted inasmuch as such a 
declaration is not one as to any legal character or 
. any right to any property within the meaning of s. 
342 of the Specifió Relief Act. . 


. «7 No Court. will, in the exercise of its discretion, 


grant a declaration. in the nature of a brutum fulmen. 


i Application. from a decree of the Sub- 
ordinate Judge, Gorakhpur, =...” 
"Messrs. Shida Prasad Sinha and Shah 


` 
a 


. "Eàámi* Alam, for the Appellant. 


^ $0BGMENT.—This is an appeal bya 
‘plaintiff who sought a declaration in the 
Court below to the effect that she was a 
ertain relation, of a certain minor and 
“that the minor was rot married. It appears 
that. the® plaintiff made.an application 
‘before the District Judge of Gorakhpur .to 
vobtain.ap, appointment of herself as the 
‘guardian ..of .the.minor ` aforesaid,’ The 
District Judge appointed another ‘person 
and dismisted her application. It is ‘seid 
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that the learned Judge said something in 


E AN. LONE 


169 Lo. 1998 


the judgment which amounted to a 


‘direction to the applicant thatshe should 


obtain a declaration as to her relationship | 


-from the Civil Court. and also as to whe- 


ther the minor is married of not. A copy 
of this order which is in the vernacular is 


on the record and has been perused by us. 


The question, however, remains, whether 
a suit like this is maintainable in the 
Civil Court. The only provision of law 


under which a declaratory suit as to status 


may be brought iss. 42 of the. Specific 
Relief Act. It provides that "any person 
entitled to any legal character, or to any 
right as toany. property may institute a 


BUlb........... The declaration which the 


appellant wants is not -as to any ‘legal 
character’ nor is it as to “any right to any 


“property.” If tbe declaration asked for be. 
granted, it would not necessarily follow 


thatthe appellant would be appointed a 
guardian of the minor, Being a grand- 
mother does not in itself carry with it a 
right to be the guardian ofa grandchild, . 
There are so many other things to be 


considered by the District Judge. before a 


mere relation may be appointed a guardian, 


-The appellant is neither a father nor a 


mother’ of the minor. The declaration 


“would be in the nature of a brutum fulmen 


‘and no ‘Court would sit solemnly to mske 


‘such a declaration jn the exercise of its - 
judicial discretion. No party can claim a 
declaration as a matter of right. ^ ` | 


. The appellant's proper remedy was to 
have appealed against the order -of the 


learned. District Judge. It is a pity that 


she did not take that course and itis a -` 
pity that she was not advised properly in 
‘the matter.. We cannot allow the appeal 
to be admitted becaüse the suit is bound to 
fail onthe ground mentioned above. e 
dismiss this appeal under O. XLI, r. 11; 
‘Civil Procedure Code. ANE MC i 
= O v Appeal dismissed.” Y 
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PATNA HIGE COURT. 
CnrMmiNAL Revision No. 626 or 1927. 
November 24, 1927. 

Present:—Mr. Justice Macpherson. 
KARAN SINGH AND OTHERS— 
PETITIONERS 
< versus i 

RAM KISHUN LAL—Opposits Party. 

Criminal Procedure Code (Act V of 1898), ss. 144, 
439—Order under s. 144—Revision after expiry of 
operation, of order—Interference— Praciice—Prosecu- 
tion of petitioner, effect of. ` 
_ it is the practice of the Patna High Court not to 
interfere with an order under s. 144, Criminal Pro- 
cedure Code, the operation of which has expired. 
The High Court will not ordinarily interfere in such 
a case even though:a complaint has been made 
against the petitioner and the petitioner is con- 
sequently concerned- in the validity of the order. 
Chandra Kanta Kanjilal v. Emperor (1\, distingu- 
ished. 

Application from an order of the Dis- 
trict Magistrate, Gaya, dated the 13th Sep- 
tember, 1927, affirming that of the Sub- 


Divisional Magistrate, Gaya, dated the 


2nd September, 1927. 


1 


Messrs, K, B, Dutt and D. La Nandkeolyar, * 


for the Petitioners. 
Messrs, S. P, Varma, A. N. Das and 
J. Ghosh, for the Opposite Party, — . ! 
JUOGMENT.—Onthe 13th July, 1997, 
_ the Sub Divisional Magistrate passed an 


order under s. 144 of the Codeof Oriminal ` 


rocedure restraining the second party, 
the preseiit petitioners, froti interfering 
with the posgession of the firat party. On 
the 12th September which was the last 


day, on which ‘the order ' could operate, 
the Sub:Divisional Magistrate complaindd - 


against the petitioners -under s. 188 of 
the Indian Penal Code in respectofa breach 
Of his order of the 13th July. On the fol- 
lowing day the petitioners applied to the 
District Magistrate under  sub-s. 4 to 
sat aside the order of the Sub- Divisional 
Magistrate under s. lát of the lXh July 
but theapplieation was summarily reject- 
6d. They then obtained a Rule from this 
Oourt for a consideration of the order 
under 8, 144, 

Now, the order of the 13th July has 
long spent itself. [t had iadeed spent 
itself before the Rule issued. Is is the 
practice of most of the Judges of this 
Couct to refuse to interfere with orders 


uüders. 144 the opsration of which has ' 


expired There have baen cases in which 
Biagle Judges have cansidered and have 
gat aside such orders, but the general 


8. 
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. practice is against interference, It is 


suggested by Mr. K. B. Dutt on behalf of the 
petitioners that the ‘present circumstances 
are in a measure special, since the 
petitioners sre still concerned with the 
validity of the , order in view of the pro- 
secution under s. 188. In support of the 


argument reference is made to the” deci- 


sion of Chitty and Walmsley, JJ. ,inthe case 
of Chandra Kanta Kanjilal v. Emperor (1). 
I do not feel pressed bye that decision, 
since the order was set aside entirely 
because it was the foundation of a pro- 
secution under s 188 which was on the 
face of itirregular. It is not stated that 
there is any irregularity on the face of 
the present complaint under s. 188, nor 
can I find that it can be safely said on 
the face of the order under.s. 144 that 
it ought notio have been made. . . 

The order being spent, I decline 
interfere. The application is rejected. ` 

A. N, A. Application rejected,” 


a 36 Ind. Cas, 144; 20 CO, W. N. 081; 17 Or, Lad, 


to 


, OUDH CHIEF COURT, 
Ceatminab APPEAÍ, No. 3 oF 1928 and _ 
Oatrran SgNTENOB Oasu No. 71 of 1927, 
January 20, 1928, 
Present:—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Pullan. 
PATESHWARI PRASAD—Accuszp— 
: APPELLANT 
yersus 

EMPEROR— COmPLAINANT— RESPONDENT. . 

Penal Code (Act XLV of 1860), s. 802— Murder — 
Grave and sudden provocation —Husband killing wife's 
lover when asleep—Sentence. 

Where the accused left his wife for eight months , 
exposed to temptation during which period she mis- 
behaved and became pregnant and on returning 
home he killed her lover when he was asleep: 

Held, that the accused was not entitled toa lenieng 
treatment and must receive a capital sentence, inas- 
much asthe murder could not be said to have beem 
committed on grave and sudden provocation. 


Criminal appeal against an orderof the 
Additional Sessions judge, Gonda, dated 
the '7th December, 1927. i 

Mr. Satya Nand Roy. for the Appellant, 

Mr. G. H. Thomas, Government Advocate, 
for the Respondent. | ° 

JUDGMENT.—Pateshwari Prasad has 
been convicted by the learned Additional 


nb 5. 
` Sessions Judge of Gonda for the offence 
` of murder under s. 302, Indian Penal Code, 


-and also for an offence of attempted murder ` 


unders. 307, Indian Penal Code. 
. Thefacts are not in dispute and. the 
. Court below has accepted the statement 
, made by the accused as being correct. This 


man feft his wife for a period of sevenor - 


" eight months, and when hereturned he found 
^ . that she was pregnant by some other man. 
^. ''Bhe admitted 9o him that she had connec- 


tion with two persons, her husband's 


-` cousin Jot Narain and a Kahar named 


Girau. The accused thereupon sharpened 

. his. gandasa and went to the house of Jot 
Narain by night. He found Jot Narain 

asleep and cut his throat with the gandasa. 

He then went to the house where his wife 

"was asleep along with his sister and his 
Bister's small child and made an attack 

.upon his wife with the gandasa. She also 
Xeceived a blow on the neck but survived. 
he accused states that he had intended 

' to kill Girau also, but after hisattempt upon 
“his wife he decided to surrender himself, 


 Bndhewenttothe'anaand made a full con- 


fession. Wehave only to decide whether the 
sentence of death inflicted by the lower 
Court should be confirmed or whether the 
accused should be sentenced only to trans- 
portation for life. There are cases in 
which a man who has. killed his wife's 
“lover to save his own honour may receive 
lenient treatment to this extent that asen- 
tence of death may not be inflicted upon 
- him. But there are two factors in this case 
which we must take into account. The first 


jg that he had himself left his wife for a. 


period of several months and thereby sub- 
: jected her to temptation and the second 
. 4s that he killed her lover while he was 
` .Beleep. There is no question that the 
. murder was thought out and deliberate and 
' there was no grave or sudden provocation, 
In our opinion this is a case in which 
_the extreme penalty should be inflicted, 
. We, ‘therefore, dismiss the appeal, uphold 
- the sentenee and conviction and order that 
‘`, Pateshwari Prasad shall. be hanged by 
‘the neck till he be dead. | 
_. ^ The sentence. under a, 307 will, of course, 
. Dot be, carried outeif the other sentence is 
E garried ont, 


RE. H Appeal dismissed. 
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PATNA HIGH COURT. 
'JusY Rererenow No. 9 or 1927. ~. 
| July 28, 1927. 
Présent :—Mr. J us Ross and Mr. Justice 
ort. 
RAMJAG AHIR—Accusgsp—Appiioant 


` + versus 
" EMPHEROR-Orro:trz PARTY. 


Criminal Procedure Code (Act .V of 1808), ss. S08, ° 


$07 — Trial by Jury—Powerof Court to question Jury 
on. their verdict —Questioning Jury as to their reasons, 


` legality of-- Evidence Act (L of 1872), s. 154—Witnese 


tendered by prosecution but not examined—Cross-ex- 


. amination by prosecution, whether permissible. 


The only power that a Judge has to question a 
Jury asto their verdict is that conferred by s. 303 of 
the Criminal Procedure Code and is limited to putting 
such question’ as are necessary to ascertain what their 


verdict is. A Judge has no power to question the Jury | 


on reasons for their verdict.  [p. 116, col. 1.] 
Emperor v. Ali Hyder (2), followed. 
Emperor v. Punit Chain (1), commented upon. 
Where the prosecution merely tenders a witness 


as ‘gained over' without examining him, he cannot | 


be allowed to be cross-examined by the prosecution 
under s. 154 of the Evidence Act. [p. 118, col. 2.) 

Reference made by the Assistant Sessions 
Judge, Shahabad, in his letter No. 920, 
dated the 14th June, 1027. ` 


Mr.C. M. Agarwala, Assistant Govern- - 


ment Advocate, in support of the Reference, 
‘Mr. H. L. Nandkeolyar (with him Messrs, 


Gopal Prasadand P, P. Varma), against 


the Reference, 
JUDGMENT. 


Ross, d.—Six persons, Ramjag Ahir, | 
Subhag Ahir and NathuniAhirof Gobindih, | 


Dasrath Ahirand Sukhram Ahir of Ohilbilia 
and Rambarat Ahir of Nonar, were charged 
with dacoity and were tried by Jury before 
the Assistant Sessions Judge of Shaha- 


bad. The Jury: were unanimously of the.. 


opinion that the accused were not guilty, 
The learned Assistant Sessions Judge dis- 
agreed with the verdict and has referred 
the case to this Court under s. 307 of the 
Code of Criminal Procedure. 

The eceurrence took place on the evens 
ing of the Ist of February, 1927. Mahadeo 


Prasad the junior Sub-Inspector of Piro. 


and Qamruzzaman Khan, the Sub-Inspector 
of Sahar, weretravelling on an ekka driven 


by one Ayub along a kateha road towards . 


Piro. They had reached a point between 


Bachri &nd Ohilbilia when they met eleyen ` 


or twelve men with lathis. coming from the 
Opposite direction. Mahadeo challenged 
them, whereupon they fell upon the ekka 
aud its occupants and assaulted them and 
bu away some property of inconsiderable 
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The evidence: for-the' prosecution ‘vas 
the statements of the two Sub-Inspeetora 
and Ayub; and of certain persons who 
had seen one or otherof the accused at 
Piro Bazar on the evening of the Ist of 
February ,or.returning to their villages 
the following.-morning.: This latter eyi- 
dence would afford some corroboration of 
fhe-evidence-of'the three principal wit- 
nessesif theidentity of the assailants was 
reasonably well-established ; .but in itself 
it is of slight value. The question for 
decision in the case is the sufficiency or 
otherwise of the identification. On the 
lsh of February a test identification was 
held at Arrah. On “that occasion Qam- 
Tuzzaman identified -Ramjag,  Dasrath, 
Sukhram and Rambarat; Mahadeo Prasad 
identided Ramjag and Subhag ; and Ayub 
identified Ramjag and Nathuni. It thus 
appears that Ramjag was identified by 
all three, whereas of the other accused 
ay was -identification by one witness 
Only, 3: 95 m 


The defence was thai the witnesses had 
had opportunities of seeidg the accused 
on two occasions—first on the 4th of Feb- 
ruary, when the Inspector Lataf Ali Khan, 
visited the place'of occurrence and the 
villages Ohilbilia and Gobindih, where he 
examined the accused persons of these 
villages and Bachri where he examined 
the suspects of Nonar; and, secondly, 
on. the 7th of February when the Superin- 
tendent of Police went to the spot,” Of 
the.present accused the Inspector. examin- 
ed Sukhram and Dasrath of Ohilbilia; and 
Subhag and Nathuni ‘of - -Gobindih,- and 
he also examined Makhan Ahir, the father 
of'the accused. Rambarat of Nonar. It 
is admitted by the: prosecution that Qam- 
ruzzaman: and Mahadeo Prasad were pre- 
sent-at the place of occurrence when the 
Inspector went there; but. the- Igspector 
says in his evidence that: Qamruzzaman 
simply showed him the place of occurrence 
and left immediately and he swears that 
none of the accused :persons was present 
at the place of occurrence when he was 
there. Qamruzzaman also says that he 
went to the place of occurrence *o meet 
the Inspector; and Mahadeo Prasad was 
at the place of occurrence on both occa; 
sions and saw Achhay Lal Dusadh, the 
chuukidar of Ohilbilia, there; As to the 
second occasion,- the. Superintendent - of 
Police was not examined nand it. is cons 
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tended of behalf? of theaecused that 
an adveras inference should be drawn 
against the prosecution from his absence. 
The witness on this second visit is Ziarur 
Rahman, the Investigating Sub-Inspector. 
He consulted the Superintendent of Police 
about the case and postponed arrest until 
after the consultation. Then he m&de tke 
arrest and took the suspects straight to 
Piro. He denies that ever before th 

evening of the 7th hade he caused any 
suspects to be brought up to the thana 
or-to any place and says that neither 
Qamruzzaman nor Mahadeo was present 
when he examined the secused persons 
and suspects at’ Chilbilia and Gobindih 
and that the witness all left the placeas 
soon as the- Superintendent left and before 
the Sub-Inspector passed orders tq bring 
up the suspects. Against this evidence 
there are the statements of two witnesses, 
Muhammad Hussain, dafadar, and Achhay 
Lal Dusadh, chaukidar of Chilbilia, and Mu- 
hammad Hussain spoke of six personsinclud- 
ing Subhag, Nathuni, Ramjag and Dasrath 
as having been brought to the place of oc» 
currence when the Divisional Inspector went 
thera, He also says that Mahadeo Prasad 
‘was there aud Ayub, but he does not res 
member if Qamruzzaman was there or not, 
He remembered that out of the accused 
persons he had seen Ramjag, Subhag 
&nd,Nathuni present at the place of oc» 
currence during the Divisional Inspector's 
‘visit, It is said on behalf of the pro. 
secution that this witness has made 4 
mistake, It is not suggested that he is 
hostile to the prosecution; on the cons 
trary the defence of the accused was that 
-he- was at the bottom of the whole case 
‘against them, because his house was loots 
ed by the Ahirs during the Bakrid riot 
the previous year. Achhay Lal Dusadh 
alsospoke of certain accused persons ine 
cluding Dasrath and Sukhram being mads 
to sit in the bathan of his village Chilbilia 
about 50 bighas from the place of occurrence 
in expectation of the Inspector's visit. This 
witness was attacked by the prosecution aa 
hostile. He was not called by the pro- 
secution, but the learned Assistant Sessions 
Judga noted on his geposition that he 
was “tendered as gained over," He,whs Cross 
examined by the defence and also by the 
prosecution. This procedure was altogether 
wrong. Under s. 154 of the Evidence Aot: 
"The Court may, in ita*discretion, permit 
the person who galls a witness to put" any 


€ 
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questions to -bim. which. might -be put in 
CICE&-ex: riralicn by the adverse party.” 
But the wiiners must be called. Here 
the witness wes not called by the prceecu- 
tion, "here: was nothirg to shcw ibat 
bis evidence would bave differed frem bis 
proof ənd there was no ground upon 
which he could be treated as an adverse 


TNI se or cross-examined by'the prosecu- 


on. 

Now in this state of the evidence it is 
difficult to see that the verdict of the 
Jury is one with which this Court can 
interfere. The evidence of identification 
was slender in amount in the case of 


all the accused except Ramjag, and there 


was evidence which threw doubt upon 
the genuireness of the test identification, 
The night was admittedly dark ; and the 
question whether the accused were sufficient- 
ly identified is a question of factdepend- 
ing on oral evidence, upon which two 
opinions might well be held. Whatever 
view be taken of the powers of the High 
Court on a reference onder s. 307, I think 
it may be safely said that this case is not 
sufficiently clear for the interference of tbis 
Court with the vercietoftheJury. Isbovld 
add that the procedure adopted by the 
learned Sessicns Judge in questicnirg the 
Jury on the reasons for their verdict was 
jlegal The only power that the Judge 
has to question tbe Jury is that conferred 
by s. 808 of the Code end it is limited to 
putting euch questions ss are necessary to 
‘aecertain what their verdict is. 

I would discharge this teferenceand direct 
that the accused be acquitted and released 
‘from bail. 

Wort, J.—I sgree thattbis reference 


should be discharged. In this case there 


ds one point of which mention should be 


ma 8, 
It would appear that the Jury returned 


“ 'à unanimous verdict, whereupon tbe learn- 


ed Sessions Judge asked that they should 
give the reasons upon which their verdict 
"was based, Now it may very well be 
that the learned Sessions Judge was under 
a misapprehension as to the proper con- 
struction to be placed on B. 317, snd it 
may have been inehis mind that in order 
to assist this Court to which reference was 
being made, he should obtain the opinion 
or rather the reasons for the verdict of the 
Jury. If mey be, es l bave said, that in 
conghuing rubik, (3) of s. 207 ofthe Code 
pi Criminal Procedure (which reads—"“alter 
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giving due weight to the opinicns of the 
Sessicns Judge and the Jury") he thovght 
it necessary to obtain their reasons. But 
as was pointed out by a lesrned Judge of 
this Court in a care to which I sbaell pre: 
cently refer, “the opinion of the Jury isi!8 
verdict and not the reason upon which 
that verdict is based." Now I do not 
wish to express myself in too strong 
language, but all that I have to say 
in regard to this matter is that this 
practice which seems to be very much in 
vogue is not only inexpedient, but has 
no warrant in law. The rule in regard to 
this matter in England can be expresred 
in these terms—“A Judge would decline 
to-hear reasons upon which the Jury bes 
based their verdict and they must not 
be asked to give them." Now I do not 
say that the English cesses in regard to 
eitber substantive or adjective law relat- 
ing to crime are binding on the Courts 
in India ;.but I shovld be surprised to 
hear that the law in India differs in ibis 
respect frcm tbat of England. But 
need not leave it there, There is nct 
only authority but gutbority of this Covit 
to sbow that the practice to which I 
bave referred is erroneous. The Jearned 
Assistant Government Advocate in argu 
ing this. point referred to & care, 
Emperor v, Punit Chain (1), in which cone 
of the learned Judges of this Court ex- 
pressed his view that it was the duty 
of the trial Judge to obtain from the 
Jury their reasons go that the High Court, 
when reference is made, should be inthe 
position to better understand the verdict 
given them. But ibis was dissented frcm 
by the learned Judge sitting with him 
in the Divisional Bench and it was that 
Judge who pave voice to the proposition 
to which I have given reference in ihe 
first part of this judgment, to the effect 
that theopinion of the Jury is its verdict 
and not the ressons upon which it js 
based. But thereisclear authority to show 
that this procedure is ilegal [Emperor v, 
Ali Hyder (:)] where a Divisicn Bench cf 
this Ccurt decided ibat "it is not com> 
petent to the Sessions Judge to ask tke 
Jury fot their reasors after a clear verdict 
had been returned by them,” Jn this 
Cace the Jury were not only nnsnimons 
(1) 6? Ind Ces 581: 3 P. 1. T. 413; (1922) Pat. IJR: 


4 U P L. R. (Pat.) 53, 23 Cr. L. 2. 421; A. I. R. 1928 
Pat MR 


(3) R6 Tod. Cas, 719: AP, D, T, 425; A TR. 182 
Pat 474; 20 Unis BS NG I. R. 1823 
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in the verdict but clear. The practice which 


the learned Sessions Judge adopted in this’ 


case was illegal and, in my view should 
Qease, 


> 


I agree that the reference should be dis- 
charged, 


AON A, 


a 


Reference discharged. 


eee Le 


LAHORE HIGH COURT. 
Criminal Ravision No. 1866 or 1927, 
| February 3, 1928. 
Present:—Mr. Justice Harrison. 
GIRDHARI LAL AND anotHax—- AocusED— 
ParTITIONERS 
. versus 
EMPEROR-RzSPONDENT. 
Criminal Procedure Code (Act V of 1898), 8. 85412— 
Examination of accused after framing charge and 
re-cross-examination of prosecution witnesses —Stata- 


ments ef accused recorded jointly —1llegality: vitiating: 


trial. 


Recording of the statements of accused collectively 


is an illegality vitiating the trial. 
Ghasiti v, Emperor (1), followed. ; l 
Whera a Magistrate recorded the statements of the 
accused separately before the charge but after the 
close of the prosecution evidence questioned the 
accused jointly and recorded a joint statement : 


Held, that the trial was vitiated and the eccused 
‘should be rectried, 


Case reported by the Sessions Judge, 
Sialkot, with his No. 396-J, dated the lat 
November, 1927. 

The facts of this case appear from the 
following report of the Sessions Judge:— . 

REPORT.—‘Threa persons Girdhari 
Lal, Mangat Raiand Mani Ram were con- 
victed under s. 457, Indian Penal Code, 
&nd sentenced each to one year's rigorous 
imprisonment and Ra. 25 fine or to three 
months' further rigorous imprisonment in 
default for house-breaking on the night 
between the 6th-7th September, 1927. Each 
ofthe aecused appealed to this Court se- 
parately. The appeals of Girdhari Lal 
and Mangat Rai first came up before 
me separately and they were rejected by 
me on 18th and lth October respec- 
tively. The third appeal of Mani Ram 
accused was filed on the 19th October 
and was heard by me onthe 21st October, 
1927. It was argued on behalf of Mani 
Ram that the trial of the accused was 
vitiated on account oi the trying Magis- 
trate having examined the three accused 
jointly and recorded a joint statement of 
theirs under gr, 342, Oriminal Procedure 


| 
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1 - 
Oode, I was’. referred «to^ ^ Ghasitt- vi'* - 
Emperor (1) in support of the " cone ^ 


tention. It was clearly held:thereih that 7 
the recording of the staterisnts^ of the ^ 
two accused persons Collectively -instead < 


' of separately was an illegality whiclt vitiat- 


ed the proceedings. In the present "case - 
I found that previous to the charge thé 
trying Court had examiged each of tha 
accused and recorded the statements se- 
parately as required by the provisions of 
8, 842, Criminal Procedure. Code. . After 
the charge had been framed and after the 
prosecution witnesses had been re-crosse 
examined and the prosecution evidence 
was closed and before the accused wae 
called upon to enter upon his defence, 
the lower Court questioned the -three 
accused jointly as to whether they had 
anything further to say and recorded a joint 
answer by the three accused tothe efffot 
that they did not wish to do co. The pro- 
cedure followed by the trial Court was, there- 
fore, illegal and vitiated the proceedings. 
Accordingly by my order of the 29th Octo- 
ber, 1927, 1 accepted Mani Ram's appeal and 
setting aside his conviction and sentence re» 
manded the case for trial in accordance with 
law from tha stage at which theillegality was 
committed. The accused was remanded to 
the judicial lock-up pending the final decie 
sion of his case. 

I now find that the trial of the other cos. 
accused Girdhari Lal and Mangat Rai whose 
appeals were dismissed by me previous to 
my hearing Mani Ram's appeal, was similar- 
ly vitiated and itis desirable that their cases 
also should be remanded to the lower Court 
for re-trial just as [have done in the case 
of Mani Ram, As I cannot revise my pre- 
vious orders inthe appeals of Girdhari Lal 
and Mangat Rai, the proceedings are for- 
warded for revision with the recommenda. 
tion that forthe reasons given above the 
convictions and sentences passed on Girdhari 
Lal and Mangat Rai accused be set abide and 
their casesremanded to the lower Court for. 
re-trial along With their co-accused Mani 
Ram. | 

Pending the decision of this reference by 
the High Court GirdÜari Lal and Mangat 
Rai have also been directed to be remanded 
to the judicial lock-up.” 

ORDER —For the reasons given by the 
learned Sessions Judgel set aside the con- 
vietions of Mangat Rai and Girdhari Lal 

(1) 93 Ind. Cas. 72; 6 Lah. 554; A,I.R.' 1926 Lah, 
155; 27 Or. L. J, 408; 27 P, L R 85,7 


i 
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- Bid remand theirfcases for trial in. accord. : 


. ance with the Jaw: from the stage at 


which the illegality: pointed out by the’ 


Sessions Judge in his referring ordey-was 
committed. 


They will both be sent back to the judicial 


sw lock-up at Sialkot. ; 
AN, 4, Reference accepted, 
å un 
} 


SIND JUDICIAL COMMIS- 
' SIONER’S COURT. 
CRIMINAL ÁPPEAL No. 155 or 1927. 
September 30, 1927. 
Présent:—Mr. De Souza, A. J. O.. | 
GUL AND OTHERS—ÁÀCOUSBD— À PPELLANTS 
versus. i 


EMPEROR—BRzsPONDENT. 

Criminal Procedure Code (Act V of 1898), 88, 497, 

498—Bail, grant of—Principles—High Court, powers 
of. 
It is not open to Courta in India, in view of the 
express provisions in the Oriminal Procedure Code 
to follow the English authorities which lay down 
the principles on which bail is granted in that 
country. [p. 118, cal. 2.1 . 

Bail should not be refused on the ground that 
the accused has been sentenced to a long term of 
imprisonment or that the granting of bail has a 
tendency to increase the number of appeals and of 
POORNE the appellate proceedings. ip. 119, col. 


Narendra Lal Khan v. Emperor (3), referred to. 

ut re Barronet (l)and Reg. v. Saife (2), not ap- 
plied. 

The discretion vested in the Court to grant bail 
Should be judicially exercised in accordance with: 
principles laid down by Statute on the facts of each 

articular case. The main question which the Court 

as toconsider in determining matters of bail is 
whether there are reasonable grounds for believing 
= speed guilty ofthe offences charged. [p. 119, 
col. 1. 

Though s. 498, Oriminal Procedure Code, confers’ 
widelpowers of granting bail on the High Court, yet 
on principles and authority it must be interpreted 
A88 being controlled by the provisions of s.-497 of 
that Code which applies to other Courts. [p. 119, col, 
. Sourindra Mohan Chuckerbutty v. Emperor (4) and 
Ashraf Ali v. Emperor (5), relied upon. 


. When an accused person has been convicted ofa, 


non-bailable offence by a competent Court after a 
regular trial, the 


an error of law ora mistake or a misstatement of 
fact apparent on the face*of the rezord or for any 
of the reasons mentioned in the proviso to sub-s. (1) 
of s. 497, Criminal Procedure Code. (p. 119, col. 2; 
p. 120, col. 1.] 
Criminalappeal against the judgment of 
the Additional Sesstons Judge, 
Sind, ‘dated the 18th August, 1927. 
' On a difference of opinion between 
Judicial Commissioner (Mr. P, E, Percival). 


. QUL 0, HMESBHOR, .—.. - 


ular Court of Appeal should not; 
ordinarily release the accused on bail unless there is- 
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and Additional Judicial Commissioner (My,- 
Rupehand Bilaram)..: Dm 

Mr. Pariabrai D. Punwani, for the Ape 
pellant. 6265 
-- Mr. T..G. Elphinston,» -Publie. Prosecutor, 
for the Crown. 4 

ORDER.—In this case five accused 
persons were convicted by the Additional 
Sessions Judgeof Hyderabad in concur- 
rence with two outof three assessors of 
an offence under s. 366, Indian Penal 
Code, and sentenced accused Nos, 1, 2 and 
8 to rigorous-imprisonment for a period 


of three years: and- accused Nos. 4 and 5 for 


a period of two years. ~The offence under 
8. 366, Indian Penal Code, is non-bailable © 
and punishable with rigorous imprison- 
ment fora period of ten years. 

All the five accused have appealed to 
this Court in the exercise of its High 
Court jurisdiction against their convic- 
tion and sentence.. Their appeal has been 
admitted. They have also. applied to be 
released on bail pending the hearing of 
their appeal: There being a difference of 
opinion between the learned Judges who 
heard their application for bail, the matter 
has-been placed before me for disposal. 
“The powers ofthe High Court to grant 
bail in non-bailable cases are regulated 
e M and 498, Oriminal Procedure 

ode, . "M MEM i 
' Considerations such as that the accused 
persons are not likely to abscond, that 
the possibility.. of: the evidence being 
tampered with is excluded etc, whith 
were urged on the authority of In re 
Barronet (1) and Reg., v. Saife (2) as argu- 
mentsin favourof granting bail are, I 
think, beside the mark: It is not open 
to me, in view of the express provisicn. 
of our:own Statute to follow the English 
authorities which lay down the principles 
on which bail is granted in that country. As 
was remarked by Sharfuddin and Coxe,J dJ., 
in Narendra Lal Khan v. Emperor (3)."We 
are not prepared, however, to agree that 
the decisions of English Courts are neces- 
sarily a safeguide to usin interpreting 
sections pf our own Code; and-we observe 
that the cases cited refer to offences of 
much less gravity than those of which 
the present petitioners are accused. We 


. (1) (1852) 1 El. 4 Bl. 1; Dears. O. O. 51; 22 L. J. M. 
O. 25; 17 Jur. 184; 118 E. R. 337. 
(2) (1841) 9 Dowl. 553. ~ 
(3) 1 Ind. Cas, 738; 36 O; 166; 12 


g., W. Ni 43: p Qr. 
L, 8,378, ; 


109 L O. 1928 


doubt very much if English Judges would 
end a ready ear tq applications for bail 
on behalf of _ Persons accused of offences 
of the gravity indicated in the papers 
before us." ; 
‘Nor do I think that’ bail should be 


refused on the ground that the accused 


have.been sentenced to a long term of 
imprisonment or that the granting of bail 
as a tendency to increase the number 
of appeals and of protracting the appellate 
proceedings. As pointed out by Rup- 
chand, A. J. O., the diseretion vested in 
the Court to grant bail ie a discretion 
which should be judicially exercised in 
accordance with principles laid down by 
ae on the facts of-each particular 


These principles, I think, are perfectly 


elear and settled by authority. The main. 


question which the Court has to consider 
in determining matters of bail is whe- 
ther there are reasonable grounds for 
believing the aceusad guilty of the 
offences charged: Reading sub-ss. (1), (2) 
and (3) of s. 497, Oriminal- Procedure 
Oode, as amended by Act XVIII of 1923, 
8, 136, I think that this is still the 


criterion governing the discretion of the . 


Oourt in granting bail although the 
amendment in the section has undoubtedly 
extended the cases in which bail mag 
be taken. True, s.4988, Oriminal Proce- 
dure Code, empowers the High Oourt to 
admit an aczused to bail ‘in any case’ 
but I think that both on principle and 
authority s. 498, Criminal Procedure Code, 
must be interpreted as being controlled 
by the provisions of s. 497, Oriminal 
Procedure Code. In  Sourindra Mohan 
Chuekerbutty v. Emperor (4) Stephen and 
Carnduff, JJ., remarked “As the High Court 


...our power to grant bail ‘in any case’ as 


given. by s. 498, Criminal Procedure Code, 
is quite unfettered though we consider that 


in exercising our discretion we ought to 
.reeord is not before the Court, would be 


take into consideration the limitation on. 
the power of other authorities to grant 
bail imposed by s. 497." To the same 


effect are the observations of Holmwood. 


and Sharfuddin, JJ., in Ashraf Ali v. 
Emperor (5): “We think that the rule 
[aid down in s. 497 for -the 
of Courts other than the High Court is 
a -Tule founded upon justice and equity 


(4). 6.Ind, Cas: 8; 37 O. 412; 14 O. W. N. 512; 11 Or... 


* 2 217. + ro f a " 1 INE S 
(5) 27 Ind.$Oas.1839; 42 d. 25; 16 Or, L, J.4215.. ` 


* 
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‘as well as by every other’ Court 


‘the defence theory. 


idance . 
gu qe ed by an application for bailand would 


virtually amount to prejudging the appeal . 
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and one whieh should be followed by us 
un” 
less anything appears to the contrary. 
The extended powers given to the High 
Court ‘under s. 498 are certainly not to be 
used to get rid of this very reasonable 
and proper provision ofthe law.” 


Accepting this test Mr. Partabrai on g 
behalf of the applicants elaborated at' 


great length the improbabilities in the 
prosecution case dwelling on the fact that 
the girl Raju is the only witness produced 
to support the theory of her alleged 
abduction; that it is in the highest 
degree unlixely that she would be abduct- 
ed from a thickly populated quarter of 
Hyderabad in the early hours of a mid- 
summer night unless she was willing, to 
be abducted ; that if the acoused Gul had 
forcibly removed her from lawful custody 
he would not have been the first fo 
initiate criminal proceedings for wrongful 
confinement against her parents when she 
was brought back to the parental roof 


and that. the present prosecution launch- 


edon & privatecomplaint 4$ months after 
the alleged abduction is an after-thought 
and is by way of a rejoinder to the 
demand made by the accused Gul from 
the parents of Rajul for restitution of 
conjugal rights. 
evidence, in spite of those improbabilitiea 
which hava been duly considered has 
been believed by the learned Additional] 
Séssions Judge and two of the assessors, 
The learned Judgein a careful judgment 
has recorded his reasons for disbelieving 
] am now asked to 
say on the ex parte statement of the 
learned Pleader for the applicants that 
the evidenca has been wrongly: appreciat- 
ed by the irial Oourt. I do not thinkI 
shall be justified in doing so. As pointed 


out by the learned Judicial Commissioner ' 
.guch a conclusion would have to be 


arrived at on inadequate data as the full 


unfair to the Grown as the learned Public 


: Prosecutor is not prepared at this stage 
to meet the appeal on the merits, would | 


double the work of the Court as it would 


necessitate the hearing of an*appeal on | 


the merits twice over when it is accompani- 


before it cames on for regular hearing. 


It seems to me that when an accused | 
person has been convicted of non-bailable 


But - the prosecution. 


t 
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offence by a competent Court after a 


* yegular trial the Court of Appeal should 


not ordinarily release the accused on bail 
unless there ‘is an error of law or a 
mistake ora misstatement of fact apparent 
on the face of the record or for any 
of theteasons mentioned in the proviso 
to sub-s. (1) of s 497, Criminal Procedure 

ode. No such reason exists here, 

I would, theregore, dismiss the applica- 
tion of all the applicants. 

P, B. A, Application dismissed, 


LAHORE HIGH COURT. 
Üni1MINAL Revision Cass No. 1675 or 1921. 
i January 9, 1928. 

e Present:—Mr. Justice Dalip Singh. 
MURLI SINGH—Accusspv—PEtITIoNER 
versus 
EMPEROR— RESPONDENT. 

Arms Act (XI. of 1878), s. 19 (1)—Lácense for full 
sized gun~-Possession of half barrelled gun —Offence. 

A person is not entitled to keepa half barrelled 
Bun when he is licensed only to keep a full barrelled 


gun, 

Case reported by the District Magistrate, 
Gurgaon, with his No, 1528 of llth 
October,-1927, - 

Mr. N.C. Mehra,for the Petitioner. 


ORDER.—tThe petitioner was convicted 
under s. 19 (1) of the Arms Act in the 
following circumstances. He had a ‘license 
for a half barrelled gun. On the 20th 
November, 1926, he applied for a license 
for a full sized gun. Thie was granted on 
the 8th February, 1927. He deposited the 
license for the half barrelled gun in the 
District Magistrate's Court but failed to 
deposit the gun itself. An order was 
issued by the District Magistrate and duly 
served on the accused asking him to 
deposit his half barrelled gun asits license 
had been cancelled. The petitioner was 
personally served but failed to deposit the 
gun and was accordingly challaned under 
s. 19 ofthe Arms Act. The accused admits 
the fact but stated .that he thought he 
could keépehis half barrelled gun under 
his new license for a full sized gun. He 
was sentenced to a fine of Rs. 25 or in 
default to suffer one month's rignrous 
imprisonment. Proceedings have been for- 
warded for revision by the District Magis- 
trate on the ground that unders, 14 ofthe 


Arms Act the petitioner was entitled to keep . 
afull sized gun and, therefore, did not exceed 
the extent of the license by keeping a half 
barrelled gun. The form of the license, 
however, clearly contains a description of 
the weapon kept anda half barrelled gun 
cannot be described as & full barrelled gun, 
I, therefore, consider that there is an 
offence, 

The next point urged is thatthe offence 
is only technical and the sentence of Re. 1 


. would be sufficient. There would have been 


great force in this contention if the accused ` 
had not been personally served and ordered 
to deposit his gun with the District Magis- 
trate. If he chose to take the risk of 
interpreting thelaw as he thought it should 
beor was, he must suffer the consequence., 
However, the accused is an ignorant man 
and his gun has been confiscated and I 
think that a fine of Re. 1 with one day's 
1igorous imprisonment in default will meet 
the ends of justice and I order accordingly. 
R, L. Sentence reduced. 


ALLAHABAD HIGH COURT. 
C&iuINAL ÁrPEAL No 484 or 1527. 
November 2], 1927. 

Present ;—Sir Grimwood Mears, Kr, 
Ohief Justice, and Mr. Justice Mukerji. 
KASHI RAM AND OTBESS—ÀPPELLANTS ' 

versus 


' EMPEROR— RESPONDENT 

Evidence Act (I of 1872), ss. 145, 155 (8)—Con- 
tradiction by prosecution — witness— Procedure— 
Examining investigating officer as to statements made 
to him, propriety of—Proof of Police diary— 
Accused's right to copy—Right of witness to be con- 
fronted with previous statement. 

Where tls: examination of witnesses has been 
reduced by an investigating officer to writing, it is 
undesirable to permit the accused’s Counsel to ask 
the investigating officer if a certain witness made 
a particular statement to him, even though the 
language of s 155, cl. (3) of the Evidence Act is 
wide enough to permit the putting of such ques- 
tions. 

In such circumstances the written record made by 
the Police O%fizer isthe only proper and right thing 
to prove to discredit the witnéss. A copy of a 
statoment made before the Police cannot be used 
against a witness until he has been confronted with* 

The right procedure, therefore, when a prosecu- 
tion witnass is contradicting himself is to ask the 
Judga to look into the diary and decide whether the 
accused parson should not have a copy of th 


8 
statement, If auch copy ba agrantgd, tha wiinoss' - 
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Bitentlon must be aalled to the same before tha 


investigating olflcer ig called. to: prove the: ragord ' 


made by him: i 
Oriminal appeal from. an order of the 
Sessions Judge, Farrukhabad at Fatebgarh, 
Sir C: Ross Alston, Messrs. Nehal Chand, 


A. P. Dube and. B. Malik, for the. Appellants, : 


Mr. Waliullah (Assistant Government 
Advocate), for the Orown. 


JUDGMENT.—This is an appeal by 


peven persons, namely, Kashi Ram, Chhotey” 


Lal. Anant Ram; Banna Jat, Shib Sahai, 
Shib Dayal and Ram Charan who have been 
convicted by the learned Sessions Judge of 


Fatehgarh of the offence under s. 302 read. 


with s. 149 of the Indian Penal Oode and 


have been sentenced each to transportation - 


for life, l 
The facts of the case are given in detail 
in the excellent and comprehensive judg- 
ment written by the learned Sessions Judge. 
as jus gment requires hardly anything to 
ea 


the guilt or otherwise of the appellants are 


as follows. The correctness of the findings: 


which we are presently going to mention 
has not been questioned by the learned 
Oounsel appearing for the appellants. 


Indeed, the only points that have been: 


discussed in: the appeal have been the 
questions whether each aud everyone of the 


appellants have taken part in the commis- 


sion of the offence, -One of the pleas in the 
memorandum of appeal was thatthe appel- 
lants had acted in self-defence but not 
& word was mentioned about this in the 
argument, nor could that plea have availed 
the accused. ; 
[Their Lordships referred to the evidence 
and continued:—]. The finding, therefore, is 
that asmall body of Muhammadans number- 
ing between 50 and 100 wasattacked without 
any proved provocation by several hfindred 


` Hindus and was pursued to some distance.. 


The result was that one Muhammadan died 
almost on the spot, another was fatally 
wounded and . died 8 days later and 6 
Muhammadans were injured in less serious 
manner. ns 

Tne questions that we have to deitrmine 
are first, whether the appellants took part 
in the attack; and if they did, what offence 
they committed. > 


To take the second point first; it appears 


to us that the conviction in the case under 
8.302 read with s. 149 is a correct one, so 
far as the appellants are coneerned, We axe 


t 


. 
a 
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ded toit. The facta as found by him ` 
and so far as they do not relate directly to : 


.erroneous and should not have 
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not dealing. with.paople who may have. 
joined in the pursuit empty-handed and.^ 


~- without knowing whether some of the party’ 


pursuing the Muhammadans had any deadly: 
weaport with them or not. In the case of. 
such persons it might very well be said that. 
they never. knew that there was eny like- 


. lihood of any murder being committed. in 


the course of the attack, In the case of thg 
present appellants the eviflence has been. 
throughout to the effect that each wasarmed. 
either with a sword, spear or lathi and they. 
were found in theimmediate presence of the 
persona actually killed. We, therefore, do nog 
feel called upon to express any opinion on. 
an abstract question of law. We hold that . 
in the case of the appellants being found 
guilty, their conviction under s, 307 read 
with 149 would be right. i 

[His Lordship referred to the evidence 
and found that the appellants took partim 
the commission of the .offence and pro- 
ceeded:—] | 

Before finishing the judgment in the case, 
we would like to make & few observations 
as to some of the evidence on the record, 
Wethink that the method adopted by the 
learned Counsel for the accused persons wag 
bee 
permitted by the learned Sessions J udge. 
We draw the attention of the learned Judge 


. to the questions put by the learned Counsel 


for the accused persons to’ the prosecution 
witnesses Babu Jagdish Shankar, Circle 
Inspector, ‘and the City Kotwal, Chaube 
Balmakund, These witnesses took part in 
the investigation of the case, and examined - 
certain of the prosecution witnesses. The 
learned Counsel asked these investigating 
‘officers if s certain witness made or not a 


‘particular statement to them, Presumably 


the Counsel was using s. 155, el. 3 of the 
Evidence Act as his: authority for this 
procedure. It-is true the language of the 
rule just quoted is, prima facie, wide enough 
to permit of such questions. But where, as in 
this case, the evidence has been reduced 


into writing, it isundesirable to permit the 


putting of such questions and for several 


- reasons. The investigation officer, having 
. examined many witnesses in this ang other 


cases, cannot be expected to remenfber what 
a particular witness told him. If, therefore, 
he is replying from his memory alone, there 


vis little value in what he may ray.” If he ig 
- refreshing his memory “by looking at the 


diary, the procedure is outside the scope: 


-and intent of & 159 of the Evidence Act, In 


a 


^N 


| 


jag 


rightthing to proveto discredit the witness, 
If the written record (Police diary) bg used, 
the provisions of s. 145 of the Evidence Act’ 


and: 5.2162 of Oriminal Procedure Code will: 


have to be borne in mind. A copy of the state- 
ment made before the Police cannot be used: 
against the witness till he has been 
gonfronted with it. The right procedure, 
then, when & prosecution witness is con- 
tradicting himself, is to ask the Judge to’ 
look into the diary and decide whether the 
accused person should not have a copy of, 
the statement. If such copy be granted, the 
witness’ attention must be called tothe same, 
Bal Gangadhar Tilak v. Shri Shriniwas 
Pandit (1), before the investigating officer is 
called to prove the record made by him. It’ 


. will, therefore, beseen that much of the 


+ 


ctoss-examination of these two witnesses 
has been of little value. (See Woodroffe and: 
Ameer Ali’s Evidence Act, Edition 1925, 
page 979, under cl. 3, s. 155). 

" We, therefore, uphold the convictions of 


| all the seven appellants and affirm‘ the 


&entenees passed on 


dismissed. ~ 
CANAL 0 07 Appeals dismissed. ~ ' 
: (1) 29 Ind. Oas. 639; 39 B. 441: 13 A. L. J. 570; 19, 
Q. W.N. 729; 17 Bom. L. R. 527; 29 O. L., J. 1; 29-M, 
t, J. 94: 18 M. L., T. 1; (1915) M. W. N. 484; 2 L. W, 
611; 42 I. A. 135 (P. O). 


t 


them. The appeals are. 
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LAHORE HIGH COURT. 
OnrMINAL Revision Patitron No. 1860 
-oF 1927. 
February 11, 1928, 
Present: —Mr. Justice Zafar Ali. ` 
MIAN KHAN-—AcOUSED— ` 
| PETITIONER . 
~ VeTSUS |. 
EMPEROR— RESPONDENT. l 
; Penal Code (Act XLV of 1860), s. 84, principle of 


' —Joint commission of offence—Liability of oll— 
: t , 2 . b 
+. “That ac#, meaning of. 


^ 
* 


| Section 3%, Penal Code, deals with the doing of: 
separate acts similar or diverse by several persons;: 
if allare done. in furtherance of `a common inten- 
tion each person is liable for the result ofthem all. 


' -asif he had done them himself. The expressions: 


- "that act" and."the act” in the latter part ofthe sec- > 


4 


tion must include the whole action covered by “a 
criminal act" in the first part. ; 


' * Barendra Kumar Ghose v. Emperor (1), followed. 


MIAN BHAN Y, DHEBROR, 


* Bis Giroutatances, Whe written record made; ^ Petition for ‘revision of an order of the `` 
by the Polite Officer is. the only proper and: * 


Legal 


[ - 
t L ( 
Li 
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Additional Sessions Judge, Lyallpur, dated .: 
the 17th October, 1027, varying that of the 
Magistrate, First Olass, with s. 30 powers, 
Lyallpur, dated the 28rd August, 1927. 

. Mr. M. Sleem, for the Petitioners. 

. Mr. Abdul. Rashid, Assistant Legal Rev 
membrancer, for the Respondent, - . 
 JUDGMENT.—The facts are briefly 
a3 below :— : : 

One Fateh Muhammad's toria crop that 
had been cut was stolen from his field 
and he suspected that it ley concealed’ 
under the chaff in the threshing floor of 
Mihan Tarrar. He mentioned this to the 
Police constable who happened to come 
to his village and the constable there- 
upon repaired -to the threshing floor to 
keep guard over it pending the arrival of 
some other Police Officers from the Pelice | 
Station. Mihan Khan Tarrar and his 
friends approached at first Fateh Muham- 
med and then the constable to induce 
them to dropthe matter but neither of 
them agreed to do so. Then thé ten peti- 
tioners including Mihan Khan Tarrar 
came in 'a body, four of them caught hold 
of the constable. and the remaining six 
set fire to the toria and burntit to ashes. 
They were convicted of offences punished 
under ss. 201 and 353, Indian Penal Code, 
‘respectively.; but the man who was con-’ 
victed ofthe alleged theft of the toria 
‘was acquitted by the High Court on the 


‘ground that it was not proved that the 


toria that was burnt was stolen property. 
This “being so it is argued on behalf 
of the’ petitioners-in the present case that 
the offence of destroying the evidence of 
theft was nof’established against them 
inasmuch as ib was not proved that the 
toria was stolen: property. This argument 
is irresistible and the learned Assistant 
emembrancer who appears for the 
Orown frankly states that he is unable 
to support ‘the convictions under s. 201, 
Indian Penal Code. I accordingly set , 
aside the convictions and sentences under 
that section.  ' - a | 
As regards the convictions under: s. 398, 
Indian Penal Code, the question is whe- 
ther those six petitioners who had not 
touched the constable were by virtue -of 
the principle enunciated in s. 34, Indian 
Penal Code; constructively liable for. the 
assault upon him. There can be no 
manner of doubt that all the ten men 
acted in concert and that those who caught - 
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hold ofthe constable did so in pursuance 


of the common . intention of all, As held. 


by their Lordships of the Privy Council 
in Barendra Kumar -Ghose v. Emperor. (1) 


MOHAMMAD HAYAT KHAN UV. BMPBROR ^ 


f 


8.34 deals with the doing of separate acts’ 


Bimilar or diverse by several persons; if 


~ 


ail are done in furtheranse of a common . 
intention each person. is liable for the. 


result of them all as if he had. done them 
himself for “that act" and “the act" in the 
latter part of the section must include 
the whole action covered bya  "eriminal 
act, in the first part, because they refer 
to it. I am, therefore, of opinion that 


those petitioners who did not actually lay: 


hands on the constable were also liable 
for the assault upon him. 


As regards the sentences the cumulative . 


effect of the punishment of ten men should 


not be lost sight of. Though the offence . 


was an organized one,and was serious, I 
am of opinion that sentencesof six months 


rigorous imprisonment, would meet the: 


ends of justice. I accordingly reduce the 


sentences of all the petitioners to rigorous '. 


imprisonment for six months each under. 


s, 353, Indian Penal Code. 
' This application 
to the extent stated above. 


Application accepted, 


for revision is accepted. 


‘whether the non-compliance has or has not 
the accused on the merits. fp: 125, col. 1.] 
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after the charge if the accused has ve-called.. them 
for such examination under s. 286 of the Code. [p, 
124, col. 2. we i 

After this stage ‘is reached, the law makes it 
obligatory forthe Magistrate to question the accused 
generally “on. the case,:for the purpose of enabling 


him to explain any circumstances appearing in the 
- evidence against him 7 


i. €, to examine him iff tha 
prescribed manner before he is called on ‘his defence, 
fp. 124, col. 2; p. 125, col. 1] . 4 

.'Theimperative provisions of law as regards the 
examination of the accused. by th® Court. must be 
complied with, irrespective of the question as fa 
prejudiced, 


Mazahar Ali v. Emperor (2) and Local. Government 
v. Maria (1), followed. 
“Non-compliance with this provision vitiates the 
proceedings made subsequent to, but not beforé, the 
stage, when the accused was entitled to have. been 
questioned generally on the case, under the latter 
part of s. 342 (1) of the Code. [ibid] e 


Criminal revision against the decision of 
the Sessions Judge, Nimar, dated the 27th 
October, 1927, in Criminal Appeal No. 57. 
of 1927. l E 

Sir M. V. Joshi, Kt., Messrs. W. R, 


: Puranik and A. Razak, for the Applicant. 


Messrs. G...P. Dick and M. B. Niyogi, for 
the Non-Applicants-- - Bop cA ue s 
ORDER.—This order will also govern 
Criminal Revision No.-327 of 1927. These 


. Caseg arise out of a prosecution for -an 


"B Le ~~ 
.(1) 85 Ind. Oas. 47; 52 O. 197 at p.211; 28 O. W., 


181; A. I. R. 1925 P. O. 1; (1925) M. W. N. 26; L. 
6 A, 
L. T. 

543; 10. 
431; 5 IA. 


169; 3$ A. L, J. 314; 41 O. L. J. 240; 48 M. L. 
Won, 
40 (P. 


P 
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| NAGPUR JUDICIAL COMMIS- 
T SIONER'S COURT. 

| OBIMINAL Revision No. 319 or 1927. 
; February 10, 1928. : 
Present:—Mr. Kinkhede, A. J. C. ` 

MOHAMMED HAYAT KHAN— 
APPLICANT: 
; Pa versus mE 
. EMPEROR anp MUNICIPAL COM- 
' MITTEE —Non-APPutcant. 








42—Recall of prosecution witnesses after: charge— 
mission to examine accused 
Proeeedings prior to stage of examination, whether 
alid—De novo trial, scope of—S. 842, whether 
andatory. l 

The words "have been examined" in s, 312 of the 
Code of Criminal Procedure, mean examined-in-chief, 
cross-examined and re-examined, and include also 


any oross-examination of the prosecution witnessos . 


£ 
+ 


(P..0.) 1; eE L. R. 50; 27 Bom. L. R. 148; 6- 
935; 3 Pat.-L. R. 1 Cr; 26 Cr. L. J.- 
0 


offence under s. 409, Indian Penal Code, 
and for abetment thereof . started -against 
Mohammad Hayat Khan and Ramlal re- 
spectively on the basis of ‘information 
lodged by the Secretary, Municipal Com- 
mittee, Khandwa, with the-District Superin- 
tendent of Police, Nimar. The proceedings 
commenced on 25th March, 1927, and ended 


“In the convictions of both the. accused, 


- The Sessions Judge has also upheld them 


in appeal. Hence these revisions by. the 
two applicants. - - es 

On the 3rd of January, 1928, the Advocate ` 
for the accused Mohammad. Hayat Khan put 
in certain additional grounds and furnished 


.. & copy thereof to the Counsel for the 


Crown. One of these grounds urges that 
after the examination of the accused there 


. Was cross-examination of the prosecution: 


` Criminal Procedure Code (Act V of 1898), $s.-256, . 


. instance. 


witnesses, but that there was no further 
examination ofthe accused and the judg- 
ment was, therefore, vitiated by breach of. 


ape Lelaku of maar Pi 342, Oriminal Procedure Code. * As this 


question raises an important point affect- 
ing the legality of the conviction, I think, 
I had better deal with i$ in the first 
In order to understand the rele- 
vaney of the arguments addressed on this 
point, I think a resume of the proceedings 


~~ 
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of. the trying Magistrate is necessary and 1 
proceed to give it below. 
The examination of 16 prosecution wit- 


messes having been finished, the accused . 


were examined on bth May, 19287, ani 
Gharges were, framed against both the 
accused on that date, and after their plea 
of not guilty was recorded, they were asked 
to communicate to the Court the names 
of the witness$s for the prosecution whom 
they would like to call for further cross- 
examination. For this purpose time was 
granted to them till 7th May, 1927, and 
on that day they intimated that they 


‘wanted all tbe sixteen prosecution wit-. 


messes to be re-called for further cross- 
examination. They were thus re-called and 


further cross-examined but after the further’ 


eross-examination of some of them was 
over, a fresh batch of prosecution wit- 


nesses, viz., P. W. No. 17 to P. W. No. 20 was: 


examined on 6th July, 1927. The prosecution 
witness No. 10, Nathuram, who was left over 
on the 6th of July, 1927, was further cross- 
examined the next day. Thereafter Muham- 


mad Amin Khan, Sub-Inspector of Police, 


was examined as witness No. 1 for the 


Oourt and cross-examined both by the pro- 
gecution and the defence the same day. The. 


Magistrate was for the time being of opinion 
that the District Superintendent of Police 
and the Civil Surgeon should also be 


'" examined as Court witnesses and fixed the 


case forthe 15th of July, 1927, for that 
purpose. Mr. Mandloi (P. W. No. 20) 
was also ordered to attendthe Court that 
day with certain documents. But 15th 
July, being & a local holiday the case was 
adjourned to the next day the 16th. 

On that day the Magistrate recorded the 
following order in his order-sheet :— 

“Ono going through the record I have 
decided not to examine the two Court wit- 
nesses at thisstage. Accused are further 
examined. They also file their written 
statements. 
ments by Mr. Mandloi.” 


On the 18th July, Mr. Mandloi (P. W., 


‘No. 20) was further cross-examined, re- 


examined and discharged. The accused 
filed list of 25 persons as their defence 
witnesses, and the 26th and 27th July were 
fixed for their examination. But nothing 


was dohe on the 26th. On the 27th. 


defence witnesses Nos. 1 to 6 wereexamined 


"erossexamined and discharged. Out of- 


these Nos. 1 to 3 were for the accused, 
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Their defence recorded. - Case: 
“ for the 18th instant for filing certain docu-: 


Ramlal, and Nos. 4to 6 were for the accused 
Mohammad Hayat Khan. After these 
wiinesses were examined, the Magistrate, 
with what he construed as the consent’ of 
Mr. Hifazat Ali, who conducted the defence 
of the accused Mohammad Hayat Khan 
now and then, called and examined one . 
Abu Bakre, as Court witness No 2, and, 
after examining one more witness D. W., 
No. 7 for the defence, adjourned the heare . 
ing till the next sitting for the egamina- 
tion ofthe restof the defence witnesses, 
who were examined as D. W. No. 8 to D, 
W. No.11. On that day an application: 
was put in by Mr. Hifazat Alisubmitting 
that the order-sheet entry dated 27th July, 
1927, mentioning that O. W. No. 2 was 
examined with his consent, was incorrect, 
and that the real fact was that the Court.. 
suddenly expressed an intention to examine 
Abu Bakre as a Court witness, and looked 
at Mr. Hifazat Ali, who thereupon simply 
said that the Court may do so as it- 
pleases. It was pointed out that thisat- 
titude of Mr. Hifazat Ali was wrongly 
construed by the Magistrate as an express 
consent, whereas, it was only meant to show 
that the accused could not object to the 
examination of any person as a Court: 
witness. Strangely enough on this appli» 
cation no orders disposing itof have been 
passed by the Magistrate. 

It will thus be seen that the examination 


of the accused took place first on 6th 


May, 1927, and then on 16th July, 1927. . 
It is also clear that on none of these 
days [could the examination of | all 


+ t 


the prosecution witnesses be said to^be. 


concluded. The words "have been esamin- 
ed" in the expression “after the witnesses 


. for the prosecution have been examined” : 


as used ins, 342 of the Code of Oriminal | 
Procedure have been interpreted in a' 
Full Bench decision of this Court to mean . 
examined-in-chief, cross-examined and re- 
examined and toinclude also any cross- 
examination of the prosecution witnesses 
after the charge, if the accused has recalled 
them for such examination under a. 256, 
Criminal Procedure Code: Local Govern- 
ment *. Maria (1). It, therefore, follows 
that itis after that stage is reached that ` 
the law makes it obligatory for the Magis- 
trate to question the accused generally on 
the case, for the purpose of enabling him: 
to explain any circumstances appearing in 


(1) 87 Ind. Cas. 427; 20 N. L. R. 174; A. I. Ra 1925 
Nag. 41; 26 Or, L, Ji 971 (F. B.) 
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the evidence against him, which must 
necessarily mean that the prescribed ex- 


m 
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amination of -the accused by the Court 


must take place, before he. is called on 
his defence, In the presènt case that stage 
was not reached, atany rate till the 18th 
of July, 1927, when the last prosecution 
witness Mr. Mandloi (P. W. No. 20) was 
further cross-examined, re-examined and 
discharged. But,as we know, the accused 
were already examined on the 16th July 


before such stage. 'The examination, as- 


it stood, was no compliance with the 
imperative requirements of law. Nor did 
the filing of the written statements by 


the accused dispense with such examination . 
Under these circumstances ' 


by Court, 
there was need for further examination of 
the accused on the 18th July, or at any rate, 
on the 27th July, before they were called on 
to begin their defence evidence, This omis- 
gion on the part of the Court to question 
the sccused generally on the case, must 
in view of the reported decision of the 
Fall Bench above referred to, be treated as 


an illegality which vitiated the convictions. 


of the appellants. 

It is sufficient for purpose of these revi- 
61008 to hold that the imperative provisions 
Of law as regards the examination by the 
peed must be complied with, irrespective 


of the question whether the non-compliance . 


has or has not prejudiced the accused on 
tthe merits: éf, Mazaha? Ali v.' Emperor (2) 
and Lotal Government v. Maria (1). 

A further question arises for decision at 
this stage, namely, whether this illegality 
has ‘vitiated the whole case .so as to 

ecessitate atrial de ovo, oritoonly affects 

uch portion of the tria] as is subsequent 
to the stage where it occurred, -I think 
that in the circumstances of this case, the 
proceedings subsequent to the stage reach- 
d after, the completion of the cross- 
/Sxamination and re-examination of P. W. 
“No. 20, must be deemed to have been 
*itiated, because, it was at that stage 
nd before the accused were called upon 
io enter on their defence, that they were 
entitled to be questioned generally 
on the case by ‘the Court, under the 
latter part of the s. 244% (1) of the Criminal 
Procedure Code For obvious reasons 


the illegality could not vitiate proceedings- 


which were already had before it. The. 


(2) 71 ind. Cas, 662; 50 CI. 223 at p. 227; 36 Q. L. J. 
417; 270. WN, 99; 24 Cr Lads 188; A. LR, 1928 
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‘onthe whole case as 
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two examinations of the accused on Gih 
May, 1927, and 16th July, 1927, could, at 
the most be looked upon as being only 
the optional examination contemplated by 
the first part of s. 342 (1) and not the 
imperative .examintion prescribed in the 
latter part of the said section. Ihave, 
therefore, no doubt that the convietions 
and sentences ss passed in this case, by 
the trying Magistrate without full com- 
pliance with the aforesaid imperative pro- 
vision of law, cannot be maintained, 
The decision in appeal also upholding 
‘such convictions and sentences must. ipso 
facto fall tothe ground. I, therefore, sett- 
ing aside the convictions and sentences 
passed against both the applicants, direct 
that the trial of the case be resumed by 
the trying Magistrate from the point where 
the examination of the last prosecution 
‘witness, viz, P, W..No. 20 was concluded. 
It is further directed that the Magistrate 
shall now question the accused ‘generally 
required by the 
latter part of s.342 (1) and then call 
upon them to enter on their defence, 
This necessarily limits the prosecution 
Bide to such evidence as is already on 
record and precludes it from adducing 
any further evidence in the case, and 
wipes out from the record all the evi. 
dence of the defence witnesses and also 
of the Oourt. witness No. 2 examined in 
their midst. Butsofar as. the witnesses 
for the accused are concerned, I muet, in 
view of the fact that they have already ex- 
amined a large number of them give them 
option tolet the evidence already taken 
Btand as it is, or to examine their witnesses 
Over again, and even’ to call such new 


witnesses as thay may desire to call, if . 
. they find thatit serves their interest ta 


doso. After the trial is concluded the 
Magistrate shall then dispose of the case 
on the merits according to law. 

In this view ofthe case it becomes un- 
necessary to deal with the other matters 
raised and argued in this Court. | 

The accused who argon bail have beet 
already ordered “to present themselvég 
before the District Magistrate, Khandwa, 
on the.14th instant to know the orders of 
this Court., That office® will pleage*fix a 
date for the appearance of the accused, 
and direct them to appear on that day 
balore the trying Magistrate for taking 
their further trial in the ogse, 

C RD, co Retrial ordered, 
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PATNA HIGH COURT. 
ORIMINAL Revision No. 697 or 1927. 


November 22, 1927. 
Present :—Mr. Justice Wort. 


` RAMKISHUN Au» OTRERS—PETITIONERS 


versus 


Multik QAMR-UD-DIN—Opposits Parry. 
Criminal Procedure Code (Act V of 1898), s. 144, 


.el..(4)—Order of Sub-Divisional Magistrate—District 
' Magistrate's power to substitute another order, 


A Sub-Divisior&il Magistrate made an order under 
B. 144 of the Criminal Procedure Code. The District 
"Magistrate, on application being made to him by 
the aggrieved party, rescinded the Magistrate's order 


with the words, “I am inclined (to think that the 


masters ofthe lst party are in present possession 
of the lands in dispute. I, therefore, rescind the order 
passed by the learned Sub-Divisional Magistrate : 
Held, that this did not amount to an. attempt on the 
part of the District Magistrate to substitute an 
order of ‘his own for that of the Sub-Divisional 
Magistrate but to` merely rescinding the order of the 
fat Din caer Officer under s. 144 (4) which he 
had power to do. pun 
e Gunna Singh v. Emperor (1), distinguished. 
Application from an order of the Dis- 
trict Magistrate, Gaya, dated the 29th Sep- 
tember, 1927, rescinding that of the Sub- 
Divisional Magistrate, Jehanabad, dated 


the 17th August, 1927. u 
Mr. Anand Prasad, for the Petitioners, 
Messrs. Sami and Ahmad Reza, for the 


Opposite Party. 
JUDGMENT.—In this case the peti- 


tioners seek revision of an order passed by 


the learned District Magistrate of Gaya on 
the 29th September, 1927, in which that 


- "Magistrate set aside an order of the Sub- 


Divisional Officer of Jehanabad made on 
the 17th August, 1927, : mE 

The grounds for this application appear 
to bethat the learned District Magistrate. 


: dontrary to 8. 144 of the Code of Cri- 


minal Procedure, has substituted an order 
of his own for the order made by the Sub- 
Divisional Officer under that section. 

[t would appear that on the 7th July, 
1027, the opposite party applied to the 
Sub-Divisional Officer stating that the 
petitioners were endeavouring to dispossess 
them of some 21 plots pfland in Mauza 
Baizidpur, and, in the ordinary course of 


events, the Sub-Inspector of Police sub- 
‘mitted his reportin favour of the opposité 


arty. The petitioners thereupon were 
Eel to show cause unders. 144 andas a re- 


? sult of these proceedings the Sub- Divisional 


Officer made an order in favour of the peti- 


tioners.. As I have stated the learned Dis: 


irish Magistrate of Gaya on the 239th Septem: 


d. Pra b 
SCR * «Fa ttm + * 
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Mo 47 Ind. Cas. 76 : 3 P, L. J287; 4 P. LW, 
$ E E: H 


109 1.0.1928 
ber, 1927, on the application of the opposite . 
party, set that order aside. 
There are two main arguments advanced 
in this case, The first was that the effect of 
the decision of the District Magistrate is 
that he has substituted an order of his own ` 
for that of the Sub-Divisional Officer ‘which 
is contrary tothe decision in Ganpat Singh 
v. Emperor (1). 
.- Now it has been decided by that case, 
and it is clear law, that the District Magis- . 
trate, under sub-s. (4) of s. 144, has no’ 
power to substitute an order of his own for 
that made by the Sub-Divisional Officer 
under thatsection, it remains to be seen. 
whether infact this order of ‘the District 
Magistrate has that result. The learned 
District Magistrate at the’ end of his orde 
says: "In view of all the circumstances o 
the case, the shape of the lands and the ad; 
mission of the Ohamars,I am inclined t 
think thatthe masters of the lst party ar 
in present possession of the lands in dispute 
I, therefore, rescind the order passed bj 
the learned Süb-Divisional Magistrate." | | 
Now in my judgment quite clearly oar | 
| 






is notan attempt to substitute an order o 
his own forthat ofthe Sub-Divisional Officer | 
but is merely rescinding an order of the: 
Sub-Divisional Officér under sub-s, (4)\' 
of s. 144, which quite clearly he had power” 
todo. Itmay be that the petitioners in 
the case areapprehensive that the reasons 
stated in-the judgment of the learned Dist 
trict Magistrate will be taken as having the 
effect of an order; but in my judgment 
that fear is not well founded. dE 
Itis further argued in this case that, 
having regard to the events which have 
happened, the proper proceeding of thé 
Sub-Divisional Officer was not under s. 144 
but under s. 145. That may well be, but 
this Court cannot concern itself in this case 
with that; it has no power to order the Sub- 
Divisional Officer to take' proceedings _ 
under s. 145, and, therefore, the argument 
on that point seems to me, in my opinion, to 
be irrelevant. There appears to. be no 
ground why the order of the District Ma: 
gistrate should beset asidé, and, therefore, ' 
the application in this case must be dis- 
missed. CN o + 
ALN. A. Application dismissed, - 
19 Q. L. J. 880, 
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LAHORE HIGH COURT. 
ORIMINAL Revision Petrrion No. 1989 or 1927, 
February 24, 1928. i 
Present:—Mr. Justice Addison.  . 
KEHR SINGH. —AccusgED—PserITIONER 
versus 


EMPEROR— RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 110— 


General reputation, meaning of—Suspicions, whether 


sufficient for binding down. . | 

Mere suspicion of complicity in this or that isolated 
offence is not evidence of general reputation and a 
person cannot be put upon security merely on the 
ground that he was suspected by the Police of having 
committed various burglaries. MEE 

Kundan v. Emperor (1), followed. 

Petition for revision of an order 
of the District Magistrate, Lahore, dated 
the 29th August, 1927, affirming that 
of the Magistrate, First Class, Kasur, 
dated the 29th June, 1927. ` 


Mr. Hakumat Rai, for the Petitioner. 
JUDGMENT.—The petitioner was 


ordered,by a First Olass Magistrate to exe- 


cute a bond in the sum of Rs. 2,000 with two.- 


sureties in thesame amount under s. 110, 
Criminal Procedure Code, to be of good 
behaviour for one year. His appeal was 
rejected by the District Magistrate and 
he has preferred this revision petition here, 

The District Magistrate's order is to the 
effect that the petitioner has been suspect- 


ed six times of burglary in various places . 


and that he has, therefore, much more than 
e local reputation as a bad character. The 
petitioner’sdefence was useless and he 
put forward nothingto show why these 
suspicions had been brought against him, 
ifhe wasnot a bad cheracter as he was 
said to be. This judgment reads- as if the 
only evidence against the petitioner was 
the fact that he had been suspected six 
times of burglary. This is indeed go, I 
have gonecarefully through the evidence 
and find thatthe only person: who states 
that he is reputed to be a habituad thief 
is a Zaildar. Beside him four. Sub- 
Inspectors of Police have stated that he 
is an habitual thief. But it is clear 
that their evidence is based on the fact that 
. he was suspected of burglary on six occa- 
sions and on nothing else. Two Lambardars 


and a Sufedposh who were prosecution 1 
n 


messes stated nothing against him. 
other Lambardar said that he was suspect- 
ed ih one of the six cases mentioned above, 
On the other hand the petitioner examined 
‘the witnesses.as to good character. 

Tt has frequently been. held that mere 


4 
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suspicion of complieity in this or that isolat- 
ed offence is not evidence of general re- 
putation. He has never been convicted of 
&ny offence and it doesnot appear that he 
was ever specifically named by any one as 
having tommitted any offence, though the 
Police appeàr to have suspected him qu the 
verious occasions mentioned. As to bis 
general reputation, therefore, there is only 
the evidence af the Zaildar whereas the 


-Sufedposh and two Lambarflars know no- 


thing about his being reputed to be habitual 
thief. This caseis covered by my decision 
in Kundan v. Emperor (1). The petitioner 
cannot be put upon security merely on the 
ground that he was suspected by the Police 
six times of having committed various burg- 


: Jaries. i 
." In these circumstances I accept the peti- 


tion and direct that the security bond be 
discharged. 


R. L. Petition accepted. e 
Ley m Ind. Oas, 253; 28 Cr. L. J. 813; A, I. R. 1928 
ü + r z > 





LAHORE HIGH COURT. 
OriminaL APPEAL No. 1508 or 1927, 
February 10, 1928. 
Present :—Mr. Justice Agha Haidar, 
FAKIR—AcoUSED—APPELLANT 
b) tse 7veraus 
EMPEROR -—RssPONDENT. | 
. Penal Code (Act XLV of 1860), ss. 854, 866— 
Abduction--Evidenee of intention, necessity  of— 
Outraging modesty. . f 
Abduction by itselfis not an offence and in the 
absence of some evidence that the accused ab- 
ducted the woman with the intent that she 


.may be compelled, or knowing it to be likely 


that she will be compelled, to marry any person 
against her will or in order that she may 
ba seduced or forced to illicit intercourse or 
knowing it to belikely ‘that she will be forced or: 
seduced to illicit intercourse, a conviction under 
s. 366, Penal Code, cannot stand. 

. The accused caught hold of a woman by her arm 
and began dragging her. The woman raised a hue 
and cry and some neighbours came and released her 
and secured the accused. There was no evidence as to 
what the intention of the accused was: 

. Held, that the accused could not be convicted 
under s. 366 of the Penal Code, but was guilty of an 
offence under s. 354 of the Code. 

~ Ganga Dei v. Emperor (1), followed. 


Oriminal appeal from an order of the 
Magistrate, Firat Olass, exercising enhanced 
powers under s. 30, Criminal Procedure 
coo Sialkot, dated the 15th November, 


Mr;.Shambu Lal Puri, for the 'Govern« 


ment Advocate, for the Respondent. _ 
` JUDGMENT. —Musanmat Gangó wag 


i 


198. 
going to her home in the. evening" on, the 
5th of September, 1927, when near her vil- 
lage. she was met by two yuffians, one of 
whom is Fakir, the appellant. According 
tothe evidence of the eye-witnesses, he 
-caught hold of the woman by her awm and 
started dragging her. The woman raised 
‘a hue*and cry which attracted some persons, 
“who were. working in the neighbouring 
fields, to the spot., One of the culprits ‘es- 
"eaped, But Fakér was soon caught by Gbu- 
lam Mohammad, P. W. No. 2. These facts 
are suffieiently proved by the evidence of 
the woman Musammat Gango and other 

eye-witnesses, BC 
The sole question for determination is: 
what offence wascommitted. The learned 

Magistrate has held that abduction was 

proved, and that the intention of the accus- 

ed canbe inferred to bave been either to 
seduce the woman to illicit intercourse or to 
ell her to some one else for marriage, On 
cus findings he has convicted the - appel- 
lant under s, 366 of the Indian Penal Code 
and sentenced him to rigorous imprison- 
ment for five years and a fine of Rs, 50, 
The-word ‘abduction’ is defined in s. 

569 of the Indian Penal Code. It consists 

(keeping the faets of the present case only 

in view) of compelling a person by force to 

go from any place. ' Abduction ' in itself 
is not an offence but becomes so when taken 
in conjunction with other factors which 
form the subject-matter of the subsequent 
sections of Chap, XVI of the Indian 
Penal Code. Some ofthe witnesses say that 
they saw the accused dragging the woman, 

Others say that she was dragged to a diss 

tance òf six or seven karams. I would assume 
for the prosecution that abduction was 
technically proved: but there is nothing on 
“the record to show as to what was really 
‘the intention of the assailants of the wo- 
man. Itis true thatthe woman herself in 
her statement has stated that the -accused 
and hiscompanion caught hold of her arm 
and told that they would take her and marry 
" her to someone in another place. This 
' ppparently hes not been believed by the 
learned Magistrate because there is no menė 
..tion of it in his judgment, In my opinion 
. jn the absence of gome evidence that the ac- 
cused’ abducted the woman with the intent 
. that she may be compelled, or knowing it 
- to be likely tbat she els ig gant to 
arry any person against her will, or in 
order that she may be forced or seduced to 
jllicit, intercouree, or knowing it to be 
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likely that she will be forced or seduced 
to illicit intercourse, the conviction under: 
8. 366 of the Indian Penal Code cannot stand. 
I may here refer to a case reported as Ganga 
Dei v. Emperor (1). In that case a young 
girl was taken from one place to another by 
a certain person who was afterwards cor- 


victed ofan offence under s. 366 of the 


Indian Penal Code, It was held in that 


case that, beyond the fact that the girl was- 


abducted we need not go, for abduction be- 
comes an offence only when it is committed 
with certain intention. The learned Judge 


goes on to observe that s. 366 of the Indian © 


Penal Code is very wide but that it would 
be going toofar to say that the taking of 
the girl to the house of another man was 
the taking with a knowledge that it was 
likely that she would be forced or seduced to 
illicit intercourse, Such a result may oceur, 
but it cannot be said that it is necessary or 
even a probable result. 

These observations seemtoapply to the 
All that we know is that 
Fakir and his companion caught hold of 
the woman and dragged her. But there is 
nothing to indicate as to what their real inə 
tention may have been. In my opinion, the 


case, sofaras s. 366 of the Indian Penal 


Codeis concerned, is, to say the least of it, 
a doubtful one, The case more appro» 
priately comes within the provisions of 
s. 354 of the Indian Penal Code, I, therefore, 
alter the conviction of Fakir to that under 
s. 854, as on the facts proved, I have no 
doubtin my mind that the act: of the 
appellant was at least intended to outrage the 
modesty of the woman, or at any rate the 
culprit knew it-to be likely that her modesty 
would be outraged by his act. As the cone 
duct of the appellant and particularly the de- 
fence which he put forward was highly rea 
prehensible, I give him the maximum 


punishment unders. 354 and sentence him ` 


to riggrous imprisonment fortwo years. [I 
maintain the sentence of fine in default 
whereof he shall undergo three weeks’ für. 
ther rigorous imprisonment. 

I regret to say that the Publie Proseet {or 
did not invite my attention to the cage 


which I have mentioned sbove. In my opine 
ion itewas his duty to do go, especially have 


ing regard to the fact that the appellant wag 
not represented by Counselin this Court, 
R. L, Sentence reduetd. 


me 92 Ind, Cas, 730; 18 À.1, J. 91; 15 CrL, 4 
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109 I. 0.1928 MOHAMMAD IBRAHIM RAZA MALAK V. COMMISSIONER INOOME, TAS. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MiscsLLANEOUS Petition No. 61 oF 1927. 

January 17, 1928. i 
Present:—Mr. Findlay, J. C., and 
Mr. Prideaux, A. J. C. | 
Maulana MOHAMMAD IBRAHIM 
RAZA MALAK-—APPLICANT 


versus 
COMMISSIONER or INCOME-TAX, 


NAGPUR-—NoN-APPLICANT.. 

Civil Procedure Code (Act V of 1908), s. 109 (c)— 
Appeal from  Income-tax  Reference—Dispuie mot 
measurable in money—Question of general importance 
—Leave to appeal to Privy Council. 

The provisions of -s, 109 (c), Oivil Procedure Code, 
are clearly intended to meet special cases such as 
those in which the point in dispute is not measurable 
by money, although it may be of great public or private 
importance, and apply. to an Income-tax Reference in 
which the amount of income-tax involved is entirely 
indefinite and will depend, in reality, on the num- 
ber of years in which the assessee in question ia 
assessed to income-tax. 

Banarsi Prasad v. Kashi Kriehna Narain (1), relied 


on. . 
Leave to appeal should he granted when the- 


question of law involved is an important one, which 
will have the effect of governing similar other cases 
which are bound to arise from year to year. 

Hirjibhai v. Jamshedji (3) and Nattu Kesava 
Mudaliar v. Govindachariar (4), relied on. 


Applieation for leave to appeal to the 
Privy Council against the decision of 
Findlay, J. 
the 4th August, 
Judicial Oase No. 59 of 1926, reported as 
108 Ind. Cas; 155, 


Mr. A. V. Wazalwar, for the Applicant. 
Mr. D. N. Chaudhri, B. B., for the--Non- 
Applieant. . | 
QRDER.—This is an application ‘for 
leave to appeal to their Lordships of the 
rivy Council against a decision of a Bench 
of this. Court consisting of Macnair, A.J. O., 


and Findlay, J.C, dated the 4th of August, - 


1927, in Miscellaneous Judicial Case No. 59 
of 1926“, The applicant is the representative 
and head of the Atba e-Malak Badar com- 
munity residing at Mehdibagh, Nagpur, and 
the reference in question, which was made 
under 8.66 ofthe Indian Income Tax Act 
(XI of 1322) by the Commissioner of Income 
Tax, Central Provinces, concerns the ques- 
tion of whether the income ofthe community 
in question is liable or not liable to income- 
tax,»the contention of the applicant being 
that the property of the community in 
question is held under a trust or other legal 
obligation wholly for religious or charitable 


*See 105 Ind, Qas, 155, —[ Ed..] 
9 * 


. one. 


O., and Maenair, A. J. O., dated - 
1927, in Miscellaneous : 
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purposes. This Court decided that the last 
proposition could not be predicated of the 


. community in question, and leave to appeal 


is now sought, 
It hag been admitted before us that, in 
the present case, only asum of Ra.2,000 is 


involved as theincome-tax payable on the 
'' assessed income ofthe community forthe . | 
year 1924-25. No question, therefore, of .^ 


the subject-matter involved being above 


Rs. 10,000 arises and, on both sides, the , 


position has been accepted that, if leave 
to appeal is granted, this must be done 
rg 8. 109, cl. (c) of the Civil Procedure 
Code, 


It has been urged on behalf of the . 


applicant that the question involved is 


one, both of public and private importance, 
It is undoubtedly of great importante to , 


the community involved whicb consists 
of some 200 to 300 individuals a com- 
munity, moreover, which is a fluctuating 
Likewise, from the point of Govern- 
ment as regards its revenue from incomes 


tax, the matter is undoubtedly of importance. . 
Still further, although the Bench of thia, 


Court was only concerned with the 


assessment for asingle year, the question. 


is one which is bound to recur from year 
to year and it is of the highest importance 


to all concerned thata final and binding, 


conclusion should be arrived at as regarda 


the nature of the constitution of the come , 


munity concerned. 


As was pointed out by their Lordships. 
- of the Privy Oouncil in Banarsi v, Kashi. 


Krishna Narain (1) & provision like that. 


' contained in s. 109, cl. (6j, Civil Procedure 


Code, is clearly intended to meet special 
cases, such, for example. as those in which 
the point in dispute is not measurable- 


“by money, although it may be of. great 


public or private importance. In a sense, 
this Gan be predicated of .the present 
case, because the amount of income-tax 
involved is entirely indefinite and will 
depend, in reality, on the number of 
years in which the community in question, 
is assessed to income tex, In  Najm-un- 
Nissa Bibi v. Amina Bibi(2}, Richards, O. J, 
and Muhammad Rafique, J., were of opinion 
that the nature of the legal position ofa 
person who has collected the debts of a 
deceased individual by virtue of his 


1) 23 A. 227 at p. 231; 281. A, 11; 5. 0. W., N. 193: 
ua. L. J. 56; 3. Bom. L, R. 154; 7 Sar, P, Q. J, 823 


P, Q). 
| (3) à Ind, Cas, 345;.88 A, 188; 14 A, Li J, MA c 


a 
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 - granted under 


iD | 
being the holder of a Succession Certificate 
thé provisions of the 
Succession Certificate Act, J858, is a sub- 
stantial question of law. such as would 
support the granting of special leave to 
appeal to his Majesty in Council. In the 
present case, the position is, from another 


.. point of view, somewhat similar; an all 


‘important legal question is involved as 
to the nature pf the constitution of the 
community in question and as to whether 
.itS constitution: amounts to a trust or. a 


'. wakf. Moreover, as we have pointed out, 


the questien involved in this case is an 


important one, which will have the effect | 


of governing ‘similar other cases which 
are almost bound to arise from year to 
year, ifthis or anyother similar or analogous 
community is assessed to Income-tax: cf. 
Hürjibhai Y. dJamshedji (4) and - Nattu 
Kesava Mudaliar v. Govindachari (3). That 
Bê question of law is involved in the 
proposed appeal, is obvious on tne face of 
it. We,therefore, are of opinion that the 
question involved is one of both public 
Bå“ privát importance and that it. is 
highly desirable in the interests alike of 
Government and 
that ‘of which the applicant is the head, 
that the matter at issue should be finally 


t 


Béttled once for all. 


we. | Wé.&re accordingly of opinion that the 


en8é is fit one in which to grant a certificate 
under s, 109 (c) of the Oivil Procedure Code, 
Bhd à certificate will accordingly issue as 
- craved for. We make no order as regards 
the costs in this application. 
h G. BD, i Leave granted, 
(3) 21 Ind, Cas: 788; 15 Bom. L, R. 1021 at p. 1033." 
(4) 16 Ind. Oas. 811; 45 M. L, J. 514; 18 L, W, 348; 
A. I. R, 1924 Mad, 231; (1924) M. W, N. 3. E 





. , ‘MADRAS HIGH COURT. 
APPEAL AGAINST OxDER No. 25302 1927, 
B September 6: 1927, 
Present:—Mr. Justice Wallace and Mr, 
l Justice Thiruvenkatachariar. 
"* JAINUL ABIDEEN MARAKAYAR 


^V. AND QTHERS—DEFRNDANT No. l AND Leas 


REPRESENTATIVES CF DEFENDANT No, 2 
E < — APPELLANTS 

a "versus: | 

^ :. HABIBULLA SAHIB—PraINTIFP— 
d ‘c+ RESPONDENT, : 


'. oil Procedure Code (Act V of 1908), O, XLI,v. 28 
e- Preliminary poini--Order ef Témand--Qitcstiona 


a 
, wh 


‘of the Subordinate Judge, 


of a ‘community like - 


|| 
f 
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which can be raised in appeal against remand order 
—Muhammodan Law—Hiba-bil-iwaz—Transfer by 
husband to wife for ascertained dower-debt, whether 
sale or gift—PFre-emption. 

A preliminary point is one whether of fact or of 
law the decision of which avoids the necessity fora -- 
full hearing of the suit. {p. 131, col. 2.]. F 

Malayath Veetil Raman Nayar v. Krishnan Nam- 


-budripad (1), followed. 


Section 105 (2), Civil Procedure Code, confines the ` 
scope of an appeal against an order of remand to. 


. the question of thecorrectness of the order which : 


may beimpeached either on the ground that the ^ 
remand itself was illegal as the decision of the first 
Court was not on a preliminary point or on the 
ground that the decision of the preliminary point 
by the Appellate Court is erroneous. No other 
questions can be raised in the appeal, whatever - 
bearing they may have upon the merits of the 
appellant's case. . The appellant cannot be allowed 
to raise points decided against him by the lower 
Appellate Court in order to sustain the decree of the 


‘Court of first instance.- [p. 132, col. 1.] 


A. transfer of property bya Muhammadan husband 
to his wife in lieu of her dower, ihe amount of 


. which had already been fixed, is asale and nota . 


gift for purposes of pre-emption. [p. 133, col 1.] 
Fida Ali v, Muzafar Ali (4) and- Nathu v, Skadi 
(5), followed. 


Appeal against an order of the Court 
Cuddalore, 
in A. S, No, 180 of 1926 (A. S. No. 292 of 
1825 on the file of the District Court) pie- ` 
ferred against the decree of the Court of the . 
District Munsif, Ouddalore, in O., 8, Nos © 
4010£1924,  . l 

Messrs, 9, Srinivasa Raghavan 
Thiagarajan, for the Appellants, 

Mr. M. A. Asseem, for the Respondent, 


JUDGMENT.—This is an appeal 
against &n orderof remand passed under 
O. XLI, r, 23, Civil Procedure Code, in A. 5.. 
No.180 of 1926. The defendants are the 
appellants and the plaintif. respondent — 
before us. The suit was brought by the 
plaintiff, mortgagee, to enforce a covenant 


and | 


"of pre-emption in his favour in a mortgages 


deed dated 10th September, 1923,(Ex. A) 
executed by the ist defendant. Under that 
covenant the mortgagor, the lst defendant, . 


- agreed that inthe event of his deciding | 


to sell the mortgaged properties within, 
the period fixed in the mortgage bond for - 
the payment of the mortgage debt; he should 
offer them for sale at the then market.” 
price, jn the first instance to the plaintiff; . 
The plaintiffs case is that in breach of - 
the said covenant the lst defendant sold - 
the mortgaged properties and other pros 
perties to his wife, the 2nd defendant for: 
Hs. 100 bya registered sale-deed, Ex. ll, - 
dated the 5th November, 1923, The plainte 
if says that the 2nd defendant took .thg. 


” 3 


4 
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pale-deed with notice cf his right of pre- 
emption and that he is, therefore, entitled 
to enforce that right against her also. 
Plaintiff prays for the execution by the 
defendants of a sale-deed in his favour of 
the properties in respect of which he has 
a right of pre-emption under the mortgage- 
deed, Ex. A, subject to his paying such 
amount as may be ascertained by the 
Court to be payable by him as the market 
value of the property after giving credit 
for the mortgage money due to him from 
the lst defendant. 

The defendants contested the suit alleging 
that there was no agreement to sell the 
property to him and evanif there was, it 


was not enforceable, not being supported 


by consideration. They further pleaded 
that the conveyance by the Ist defendant 
to his wife, the 2nd defendant, wes not 
a sale as it was executed only in con- 
sideration ofthe mahar of Rs. 700 due to 
her and that the plaintiff's suit was also 
not maintainable as there was no tender 
of the price byhim. The 2nd defendant 
further pleaded that she is a bona fide 
urchaser of the property without know- 
edge of the agreement in plaintiff's favour, 

The District Munsif found in pla&intiff'a 
favoür that under the mortgage-deed he 
had a valid covenant for preemption in 
respect of the mortgaged properties if the 
mortgagor wanted to sell those properties 
within the period fixec for redemption of 


the mortgage. As regards theconveyance . 


executed by the lst defendant in 2nd -de- 
fendant's favour, he held that it was made 
in consideration of Rs. 700 being the 
mahar debt due to her and that the con- 


veyance made for such a consideration was . 


according to Muhammedan Law not a sale 
but a gift for consideration which isstyled 
"hiba-bil-iwaz' and asthe lst defendant 
had not sold the property, the plaintiff 
had no cause of action for the suifand on 
that ground he dismissed the suit, The 
District Munsif didnot consider it neces- 
sary to give a finding on the question 
faised in the 4th issue, whether the 2nd 
defendant took the conveyances in her 
avour With knowledge of the lst defend. 
dut’s agreement with the plaintiff. In 
Bppeal by the plaintiff against the said 
décreó, the Subordinate Judge not only 
tipheld all the findings of the District 

unsif which were in plaintiffs favour 
but also held that the conveyance to the 
ead defendant wag a sale and not a gift 


` 
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and that, therefore, the plaintiff would 
have a right to enforce his right of pre- 
emption against her if she had purchased 
with knowledge of that agreement. As 
that question had not been decided by 
the District Munsif being in bis view un- 
necessary for the disposal of the cage, the 
learned Subordinate Judge set aside the 


District Munsif's decree and remanded the. 


suit fora fresh disposal after trying the 
remaining issue in the case. . 

The appesl before us has been preferred 
by the defendants against the said order 
of remand. In support of the appeal the 
Jearned Vakil for the appellants wants 
to contend before us not only that the 
finding of the learned Subordinate Judge 
as to the nature of Ex. II on which he 
ordered the remand is erroneous but also 
that the other findings of the Subordinate 
Judge which are in plaintiff's favour are 
erroneous. He arguesthat in this appeal 
it is opento him to contest before us the 
findings ofthe lower Appellate Oourt on 
any question which was decided against 
him, whether it be one of fact or of 
law which if decided in the appellant's 
favour would have obviated the remand, 
The point thus raised relates to the scope 
of an appeal against an order of remand 
made under O, XLI, r. 23. Under that 
rule it ig open to the Appellate Oourt if 


it thinks fit to remand a case to the Court . 


of first instance for disposal when the 
lower Court has disposed of the suit on 
a preliminary point and its decree is ree 
veraed inappeal In the recent Full Bench 


case reported ss Malayath Veetil Raman . 


Nayar v. Krishnan Nambudripad (1) & 


preliminary point has been defined as - 
any point whether of fact or of law the. 


decision of which avoids the necessity for . 
a full hearing of the suit. In this case . 


the preliminary point upon which the 
suit was disposed of by the 
Munsif was that Ex, II was not a sale-deed 
but a gift and in that view he did not 
decide the further question whether the 
2nd defendant had notice of the agreement 
with the plaintiff on which the suit waa 
brought. The lower Appellate Court differ. 


.ing from the Munsif held that Ex. -II waa 


Distriof . 


a sale and ia that view the trial of the . 


further question which wasleft undecided 


.by the District Munsif became necessary, 


(1) 69 Ind. Cas. 828; 45 M. $00; 31 M, L. T, 208; 16 


425; 43 M. L. J. 354; (1982) M. W, N, 589; AT - 


L. W, 
R. 1932 Mad, 505 (F. B), 


1 
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On that ground the Court acting under 
r. 28 madethe order remanding the case 
to the Court of first instance for dis- 
posal. In the Code, an. order of remand 
is not a decree but an order against which 
&n.appeal is provided under O. 
r. 1 (a). Section 105, sub.s. (2) has a 
materia] bearing on this question. lt 


says: 
"Notwithstanding anything contained in 
gub-s. (1) where any party aggrieved by an 
order of remand made after the commence- 
. pient. of this Code from which an appeal 
les does not appeal therefrom, he shall 
thereafter be precluded from disputing 
its correctness." ! 

"We think that this provision confines 
the scope of the appeal to the question 
of the ‘correctness of the order of remand 
which may be impeached either on the 
ground that the remand itself was illegal 
agethe decision of the first Court was 
noton a preliminary point or on the ground 
that the decision of the preliminary 

oint ‘by the Appellate Oourt is erroneous, 
No other questions can be raisedin this 
appeal, whatever bearing they may have 
upon the merits of the appellants’ case. 
That this is the right view to take will 
appear ifthe question is looked at in an- 
. other way. Suppose no appeal is preferred 

‘against the order of remand and the case 
is tried by the first Court and a fresh 


decree passed after re-trial; a first appeal . 


will lie against such a decree by the 
party aggrieved and @ further second 
appeal ‘will also lie from any decree which 
may be passed by the Appellate Oourt, 
subject of course to the conditions laid 
down under s. 100, Civil Procedure Oode. 
If such a second appeal comes to be pre- 
ferred theonly question which cannot be 
re-agitated in second appeal by reason 
of s, 105, sub.s. (2) is the correctness of the 
‘finding on the point upon which the order 
of remand had been made. Al other 
- questions which may be raised in a second 

' appeal will be opento either. parly to be 
raised in such second appeal. To accede 
to the appellants’ contention would be 
practically to convert the appeal from the 
‘order of remand into an appealfrom the 
' decree itself, because if the appellants are 
to be allowed to raise points decided 
against tham by the lower Appellate Court 
in order to sustain the decree of the Court 
of frat iastanca, the respondents also 
just equally be permitted to contest the 


eric 
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them; in order to sustain the decree of 
the lower Appellate Court. In our opinion 
such a procedure is altogether unwarrant- 
ed and the only point which may be raised 
in this appeal is the correctness of the 
finding of the Subordinate Judge that 
Ex. Il, the conveyance by the lst defend- 
ant inthe 2nd defendant's favour is a 
sale and not a giftas held by the District 
Munsif. We need hardly add that upon 
this view neither party will be precluded 
from raising any other question which 
may be legitimately open to him, if and 
when this case comes before this Court. 
hereafter in second appeal. 

The conveyance Ex, Ilis by the parties 
toit styled as a sale-deed. Itis ad- 
mitted by both the parties that at the 
date of Ex. II the lst defendant was 
indebted to his wife, the 2nd defendant 
in the sum of Rs. 700 being the amount 
due to her for her dower and thatthe 
consideration for the transfer recited in 
Ex. II was the discharge of that debt. The 
question, therefore, is whether the absolute 
transfer of the properties by the husband 
to his wife by way of sale in discharge 
ofherdower debt is according to the 
principles of Muhammadan Law to be 
regarded asa sale or asa gift for con- 
sideration. The same question has been 
raised with regard to two kinds of transac- 
tions governed. by the Muhammadan Law, 


namely, (1). death-bed gifts and (2) the. 


right of pre-emption of a co+sharer. A 
gift made by a Muhammadan during death 
illness cannot take effect beyond a third 
of his surplus of his estate after payment 
of funeral expenses and debts, unless the 
heirs give theirconsent after the death of 
the donor to the excess taking effect; nor 
can such gifts take effect if made in 


‘favour of an‘heir unless the other heirs 


consent fhereto after the donor's death. 
It has been held that a transfer of 
property made by a Muhammadan husband 


. to his wife in lieu ofher dower debt dut- 


ing his death illness, isin effect a sale 
although it may be described in the 
conveyance asa gift and that being a 


gale it cannot be impeached by the heirs - 
to any extent, See Ghulam Mustafav. Hur: 
mat (2) followed in Esahuq Chowdhury vy - 
Abedannissa Bibi (3). On the other hand, 


if the transaction is really a gift but 


(2) 2 A, 854; 1 Ind. Dec. (x. 5.) 1134. 
(3) 28 Ind, Cas, 692; 42 C, 861; 18 O. W, N, 325 


e 
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desoribed 88 wate in order to evade tho. 


provisions of the law. relating to death-bed ` 


gifts, it will be valid only. tothe. extent. 
to which such. gifts are valid under the 
Muhammadan Law, We,have, therefore, to 


wee. what the docutnent - is. in substance - 


us not howitis styled by the parties: ‘to 


"is regards the. right of. pre emption & 
co-sharer's right of pre-emption. under the 
Muhammadan . Law : 


pidencies. though such a. right is not 
recognised in. this Presidenay. The right 
arises.only when a valid and completed sale 


has been effected by a .co-sharer of his 
immoyeable properties. It-does not arise. 

when the property has been given away . 
we have no doubt thatit is asaleas it 


by a gift. Ithas been held thata trans- 
fer of. property by.-a husband. to his wife 


in lien of-her dower the amount.of which.. i 


had already ‘been fixed is.a sale and. not 
a gift and that, therefore, the co-sharer 


- of. the transferor may exercise the right ` 
the: transfer ree, 
have to be tried by the trial Court before 


of pre-emption against 
The leading case on the point. is Fida 
|: Aliy. Muzaffar. Ali (4), In that case in 
delivering the judgment of the Court 
Mahmood, J., 
according to the. well-astablished principles 


of Muhammadan Law,:sale-isan essential. 


.Gondition precedent . to the. opera-. 
fion of pre-emption "observed: The 
‘transfer of. property to operate as 


a sale must have been. made either for a 


definitesum of:moneyor in exchange ‘of 


other property capable.of being. valued at 
a. definite sum of money. Where tlie 


consideration is not capable: of being. . 
estimated at.a definite, money value ‘as. 
. for example where aman on - marrying. a. 
amount of dower. 
at & money value but assigns. property to, 


. woman does not fix ihe 


her as her dowerthe righto$ pre-emp- 


tion cannot have any operation the trans- ` 
fer not being..a sale and the consideration - 
_ thereof unascertained. or. unascertainableat . 


& definite money value.. 


But no such impediment. to the operation. 
of the-right of pre-emption existe in cases” — 
‘in which the dower was originally fixed- abc 


an ascertained .amount and ‘property ig 
substantially sold.to the wife’ in lieu ofa 
"part of or the whole of such ‘amount of 
dower [Fida Ala y. Muz zeafar Ali (5; This 


ae ‘5 A, 65; A. Wi IN, (1882) 175; 3.Ind. Dec. ^ a 


V 
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. proval of itin his, Muhammadan Law. 
Principle of those decisions is.clearly appli- 
cable ‘to the.present case in which the 


is recognised and. 
applied’ by .the Courts. of the other Pre- 


‘after pointing. out that. 


-fendant, 
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“sage has been followed in Nathu v. Shadi 


(5) notwithstanding Mr. Ameer Ali's: Pa 
‘he 


plaintiff seeks to enforce a right in the 


nature of preemption which he »has be~ 


gome entitled to under a contract, against 


‘the 9nd: defendant to whom the. property 
“has been. transferred in payment-of her as- 


certained‘dower, Apart from Muhammadan 


Law ‘it has also been held that if a 


transfer .of property by a Muhammadan 
to his wife in lieu of her dower is in sub- 
stance a ssle as defined.in the Transfer 
of Property Act, it can be legally effected 
only by a registered sale-deed. In the present 
case the transfer has been go effected and 


purports, to be. We are, therefore, of opin» 
ion thatthe view taken by” the learned 
Subordinate Judge that Ex. II is a ‘sale 
and not a gift for consideration, hiba-bil- 


iwat, is.correct, 


On that. finding, some. further qiestions 


the suit can be finally disposed of, namely 
whether the Znd defendant got 


favour with notice of the plaintiff's right 
.of pre-emption, and if so, what was the 
market.value of the ‘mortgaged property 
‘at the time of itssale to the 2nd de. 
The case was, therefore, rightly 
remanded to the Oourt of first instance 


; for: disposal after trying the further ques. 


tions. involved in it. The appeal is dis- 
missed with-costs. 
V. N. V. . Appeal dismissed. 


..(8):29 Ind, Cas. 495; 37 A. 522; 13 A. L, J. 714. 





BOMBAY HIGH COURT. 
ee Crvin JURISDIOTION Berr. No, 4497 
: OR 1923. 
September 16, 1927. 
Present: “Mr. J dstice. Mei Sanan 
x cec AKBARALLY-—: 
pa in i 


| BHAMSUDDIN DADAMIYA— 
DEFENDANT. 
_ Civil Procedure Code (Act V of, 1908), 8. 76, 
0. X XVI—Commissions—Cemmission to decide whe- 


. ther a party is an agriculturist, legality of —Consent 
"order issuing such Commission, whether can be re-con- 
xod "aidered—Power to issue Commissions, . 


tha” . 
:gale-deed from the lst «defendant in her . 


COM C 


] 


~ 


A Court has no Jurisdiction to refer to a Come 


. missioner the question whethera party ta a suit is 


‘gn agriculturist within the -meaning of tlie Dekkhan 


Agriculturists' Relief Act. [p. 135, col. lj , 
Where& consent order referring such a question 
to a Commissioner has been made, it may e re- 
considered by the Court even after the Commissioner 
has made his report, and the Court may re-call the 


"witnesses examined by the Oommissioner and itself 


decide the question. [p. 136, col. 1.1, 
“ The power to issue Commissions is confined to cases 


— falling within the purview of s,75 and O. XXVI of 


the Civil Procedure Code.' [p. 135, col. 1.] 
Gopal Chunder Sircar v. Kurnodhar Mooche (5) 
and ‘Veerabadram Chetty v.' Nataraja Desikar (8), 
‘Mr. Mulla 


(with him Mr, B. K. Desai), for 
the Plaintiff. | 


Mr. Munshi, for the Defendant. 

JUDGMENT,.—This is a suit by the 
plaintiffs for dissolution $of partnersbip 
and actounts. "The defendant No. 1 raised 
& plea of jurisdiction on the ground, that 
he was an agriculturist within the meaning 


xelied on, 


‘of «he Dekkhau Agriculturists’ Relief Act, 


“and on July 7, 1925, by consent Kajiji, 


J., ordered that a preliminary fissue as to 
whether the let defendant Shamsuddin 
Dadamiya' was an agriculturist within the 


meaning of the Dekkhan Agriculturists' 


Relief Act at the time of the accrual of the 


: cause of action orat the date of the filing 


of the suit should be referred to the Com- 
missioner. The Oommissioner ordered 
defendant No. 1 to file hia accounts and 
gave him time for the purpose. Time 
was taken and ultimately: accounts were 
filed. But defendant No. 1 also desired to 


lead evidence that he was an agriculturist. 


by reason of his being personally engaged 


. in agricultural labour, under s. 2 of the 


Dekkhan. Agriculturists’ Relief Act:- The 
Solicitors for the plaintiffs objected to this 
evidence but the objection was overruled. 
On this oral evidence, the Commissioner, 
without going into the question of accounts 
or. income, has reported in favour of de- 
fendant No. 1. The plaintifis have filed 
exceptions to the Oommissioner’s report. 

It is argued forthe plaintiffs that defend- 
ant.No. lhad never, in the pleading or 
until the proceedings beforé the Commis- 


7 sioner, alleged that he was personally 


.engaged in agricultural labour and that 


.' the plaintiffs understood that he sought to 


bring himself within the purview of the 
Dekkhan Agriculturists’ Relief Act on the 


ground that his agricultural income exceed- 


ed his non-agricultural income and that it 


"was under this impression that the plaint- 


iffs consented. to the order of reference to 
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‘the. Commissioner on July 7, 1925. Itis 


contended that in any case the Court hag 
no power to refer and the Commissioner 
to hear evidence on the question whether 
defendant No. 1 was personally engaged in 
agricultural labour. The report should, 
therefore, be rejected on this ground alone - 
without going into the merita. ; 
For the defendant No. 1 it wasargued. 


that had the Court made such a reference E 


od invitum, I should have had no power 
to revise the order. A consent order ig 
analogoüs to res judicata and places the de- 
fendant No. l on even stronger ground 
thanan order ad invitum, and the practice 
of this Court isalleged to be in favour 
of the broader and not merely of the nai- . 
rower reference tothe Commissioner. The ' 
objection of res judicata is not confined to 
s. 18, Civil Procedure Oode (Act X of 1877): 
Ram Kirpal v. Rup Kuari (1). Thé present 
order by consent operates to estop the 
plaintifis from their present contention: 
In re South American and Mexican Co., Ex 
parte Bank of England (2). E 
On thé question of the construction of the 
consent order, whatever the case in diplo- 
macy, in the Court's language is not given 
to conceal thought but rather to express it 
with precision, lucidity, and conciseness; 
and-however lacking in the two latter, at 
least in regard to the first, namely, preci- 
sion, no laxity is permissible and ambi- 
guity is notallowed. The plaintiffs can- 
not justly make the defendant No. 1 res- 
ponsible for what the plaintiffs and their 
legal advisers understood. If the plaintiffs 
desired by. consent a referce only on the 
question of the excess of agricultural in- 
come over non-agricultural income, it was 
the duty of the plaintiffs and their legal 
advisers carefully to say so in the con- 
sent order. Even accepting, therefore, 
the misunderstanding, it appears to me 
that they are themselves to blame for 
permitting the consent order to’ be drawn 
upin widerterms and not in the precise . 
terms, as it was theirduty to do. Constru- 
ing the consent order in its plain and 
natural sense, its terms, which I have 
quoted aove, extend the reference not 
merely to the income of the defendant 
No. 1 alone but also to his agricultural 


(1) ILL. A.37 at p. 41; 6 A. 269; 4 Sar. P. O. J. 489; 
3 Ind. Dec. <n. s.) 718 (P 


18 (P. Q.). 
(2) (1895) 1 Oh. 37 at p. 41; 12 R. 1; ?*1 L. T, 594: 43 
W. Reg. 3 ' din" 


e 
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atus. On the question ot. ‘construction, - ^ 
,88 whether a party engages personally 


therefore, the plaintiffs’ argument fails. 
The next question is, whether I am at- 


liberty, leaving the consent order as it" 


Stands, to consider its propriety. I cannot 


constitute myself an Appellate Court over `- 


the order of Kajiji, J, But,.on the other.. 
hand, in reference to the Commissioner, the 
Court has wide powers such as to re-open 
accounts, even when no exceptions are 


taken; Ahmed v. Khasajz (3) and R. M. 8, . 
Chetty v. Mahomed Issa Saheb}(4). It is open a 


tothe Court to re-call evidence if itsowishes. 
Accordingly, I hold thet-it is open to me . 
to coneider the contention for the plaintiffs 
as tohow far the Court aan or cannot refer: 
tothe Commissioner the question whether 
defendant No. l is personally engaged in 
agrieulturallabour. The plea of status as 
agriculturist is often taken in. this Court, 
But no decision, reporied or unreported. 
on this point has been brought to my: 
notices, ^ — x 
On this question I am of opinion that 
the Court cannot refer this question to 
the Commissioner. To begin with an ele- 
mentary consideration, a Court cannot con- 
fer powers upon itself norcan it delegate 
them. -It can only derive them from the. 
Legislature; the law alcne can give it what 
jurisdiction it possesses. Similarly, the 


procedure on the questions within ifs, 


jurisdiction is in certain. respects laid 


down byadjective law such; as the Code : 


of Civil Procedure. The power to issue 
Commissions is expressly limited by law. - 
Section 75 ofthe Code.of Civil Procedure 
enacts that it is “subject to such conditions 
and limitations as may be prescribed the 
Court may issue a Commission, etc.” These 
conditions and limitations are laid down 
in therules in O. XXVI. Thus in Gopal 
Chunder Sircar v. Kurnodhar Mooche (5). 
it was held that s. 175 of the ,Code of 
Civil Procedure of 1559 (Act VIII) cor- 
responding to s. 75 was-exhaustive and in 
Veerabadran Chetty v. Nataraja Lesikar 
.(6) asimilar view was taken ag to 6. 386 of . 
the Codeof 1882 (Act XIV) corresponding 
to s. 76, O. XXVI, r. 4. I am unable, . 
therefore, to accept a practice, if any, as 
sufficient to enable tha. Court to issue a: 
Commission outside s. 75 or O. XXVI. 
But this section and this Order.do not 


(3) 6 B.H. O. R. 149." 

(4) 5 0. W. N. 692. 

5)7W.R.349. a. v 
< * ' f 
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as the 
examine the accounts. For these reasons Y 


E 249; 4 Ind. Deo. (v. s) 32 (P. 0) 


P . 
4 
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include, a reference on a question such 


in. agricultural labour ¿but only as far 
present suit is concerned, to 


am of opinion that while a reference on 
the narrow question of accounts is come 


' petent, a reference.in the wider tefms of 


the consent order, in so far as it included 
the question of the defendant No. 1 being 
personally engaged in agricultural labour, 
was outside the power of the Court and the 
procedure laid down by law. ieee 


' The next question is, wkether, on this 


opinion, it is open to me to act on it or 
whether] am bound by the consent order 
of Kajiji, J. There isa distinction between 


“an order which is wrong and an order 
. without jurisdiction, as was pointed out 
‘in the well known case of Mungul Pershad 
. Dichit v..Grija Kant 


Lahiri (T) The 
dividing liue between error of jurisdiction 
and error of law is not, however, always 


clear, Where it isa question of jurisdic. 


tion, the. Court not merely may but must 
correct the error, suo motu if necessary. 
Consent cannot give jurisdiction: Ledgard 
v. Bull (8) which was a case under the 


` Patent Act which under the law could 
‘only have been brought in the District 
-Oourt. It. was held by their Lordships of 


the Privy Council that the defendant's 
consent would not operate as a waiver of 
the :plea as to jurisdiction which was 


‘formerly taken in the written statement, or 
cure the defect of the suit being instituted 
‘in the subordinate Court. | 


The other extreme perhaps is a case 
such as Ramaya v. Devappa Ganpaya (9) 


| where at à local inspection under the Code 
of Civil Procedure the Subordinate Judge 


by consent recorded evidence in the village 
of inspection and not in his own Court, 
without demur by either party who CIOSS- . 
examined and re-examined the witnesses. 


' It was held that the procedure did not affect, 
jurisdiction’ and could ` pass. 


Similarly, 
where a reference was made in a suit for 
partnership net merely to take .accounts 
but also “to inquire as to who the partners 
were, and the defendants did not appeal 


against the preliminary decree made after 


' gucha ‘.reference,-it was held that, in the 


(7).8 L-A. 123; 8 0.51; 11.0. L. R. 113; 4 Sar. P. C. 


" . 
131. A. 131 at p. 145: 9°A. 191; 4 Sar. P, O. J, 741; 
5 Ind. Dec. (N. a.) 581 (P. O.) 
. (8) 7 Bom. L. R. 642; 30 B. 109. 2 
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_ Absence oisuch appealagainst the prelimi- the finding and decision on the preliminary: 


-nary decree, it was too lateforthedefendants issue. 





- -in the appeal against. the final decrée to ob- ANSA Order accordingly, 
:ject to the procedure: Ahamed Musaji Saleji MG — - 5d 
`y, Hashim. Ebrahim Saleji (10).. These cases PATNA HIGH COURT. 


„arein illustration ofthe difficulty esused. by . &gooNp COiviL.APrmans Nos. 1191, 1629 Ta 
, ;:& wrong or mistaken procedure. It is 16089,1692 70 1799 or 1925 anp 35 AND 37 
'* Impossible for the law to foresee ail such . ` oF 1986. 
s... -errors of which parties might be capable - J'ebruary 29, 1928. i 
~ .orfor the Courts to cause them to retrace  Presant:—Sir Dawson Miller, Kr., Chief 
. their steps andeadopt the correct procedure Justice, and Justice Sir B. K. Mullick, KT. 
.in such cases, It is often a lesser evilto. — DEONARAYAN SINGH AND OTER8S-» 
allow incorrect procedure to stand if it APPELLANTS 
-does not affect jurisdiction or if by consent 20. 5 VETEUB 
-or by the absence of an appeal at the DWARKA PRASAD SINGH AND OTHERS— 
proper: moment, the parties have allowed — RESPONDENTS. 
.it to pass unchallenged. In the present Bengal Tenancy Act (VIII of 1885), 8. 50—Presumpe 
tase, as Ihave said before, I have power  tionof fixity of rent—Evidence Act (I of 1872), ss. 


to re-call the witnesses, if I so wish, examin- 9%, 84—Depositions made in. course of enquiry and 
jamabandis forming record of proceedings, admissi- 


' ed before the Commissioner. The question bility of —Bengal Land Revenue Settlement Regulation 
‘whether defendant No. l was Or was not . (VII of 1822), scope of — Revenue Officers, whether com- 
engaged personally in agricultural labour petent to record rates of rent —' Permanent Settlement," 


. Mas been „decided by him on oral evidence *gnificance ^ of— Practice—Appeal—Improper admis- 
sion of evidence—Remand, whether proper. 


which I have had no oppor tunity to- Spe, And. Where the tenants prove that they -had “been 
the difference in such examination viva.voce. paying at the same rate of rent for over 20 years, a. 
‘ and on Commission is pointed out in this presumption arises in their favour under s. 50 of the 


Court in Mowiit Dharamsey v. Bengal Tenancy Act, that they have been paying. 
d Hia Nemehand that rent since the date of the Permanent Settlement : 


ANaranji (11). and by the Calcutta High and unless the presumption is rebutted, the landlords 
Cour tin Amrith Nath- Jha v. Dhunpat- aye not entitled to enhancement, [p. 138, col. 2.] 
Singh Bahadoor (12). . 'A deposition made by the Patwari of the village in 

In the view which I take, I am of the course of.an enquiry under the Bengal Land 
opinion that the beet way to set matters Revapue Setlement Regularion, VIT of 1622 io not ad 
right would ‘be to.pass an. order, referring ` s. 50 of the Bengal Tenancy Act. It does not-come with- 
the matter back to the Commissioner to : in any of the provisions of s. 32 of the Evidence Act. 


"a : f ; . 137; col. 2.] 
record his finding on the question, whether [P Jamabandis forming part of a record of proceedings 


the agricultural SREP ETE of. defendant No. 1- of such an enquiry and which show an enhancement 
for the three years prior to suit does Or  ofrentareadmissible under s. 34 of the Evidence Act 
does not exceed his non-agricultural being in the nature of books ofaccount, as corro- 


“income and by re-calling before me. the. porative do but notin themselves substantive 
evidence as to: whether the defendant No.1 ` A record of the ratés of rent in the rubkars prepared 
himself engages personally in agricultural bya Revenue Authority on an inquiry under the 
Jabour. -> : . Bengal Land Revenue Séttlement Regulation VII of 
Thé parties will re-call this evidencein: bi ‘is mor d ei yo aes fur a 
l : : : uty imposed upon him by the Regulation and is, 
Court before me on.a day to be fixed in the. “therefore, admissible in evidence. fp. 138, col. 1.] E 
. usual course, 50 a8 to enable me, on the The worlls “at the time of the -Permanent Settle- ka 
report by-the Commissioner on the question ..ment" in s. 50 of the Bengal Tenancy Act n < 


f income andin the light .evi the date upon which the Bengal Permanent.Settlement  - 
oe o, light of the evidence, Regulation Iof 1793 was passed dnd daté > 


‘to dispose of the preliminary suc as to the when settlement was actually made with the pro- 
status of defendant No. 1 and the jurisdie- 138. aol. 2. 
4 : a UTIR prietors. [p. 138, ] 4 
: tion or otherwise of this Court in the Even if evidence was improperly'admitted, an 
- présent suit. s ; Pad die Court ee deis the on Z 
PS tou. : a qu urther hegring ifit sho e of opinion that the 
Be The question of costs 18 reserved tall admission e that, evidence could not have affected 
` (10), 28 Tnd.: Gas. 710; 42 L A.91; 17 Bom. L.' Ri the decision come to.by the lower Appellate Court. 
| 432; 19 0. W. N. 449; 17 M. L. T. 312; 2 L: W. 377; 91. [p. 138, col. 1]. ‘ ; i 7 : 
G. L. J. 419; 13 A. L. J. 510; 29 M. L.J. 70; (1915) M. “Second appesl.from the decision of the 


W. N. 485;-42 0, 914 (P. O.). ; um dn 
. (11). 23 B. 626; 1 Bond R. 384; 12 Ind. Dec, (n.s) Subordinate Judge, Shahabad, dated the  , 


i 10th August, 1925, confirming that of the.. 
Munsif, Arrah, dated the 23rd December, 1924. `. - 


dam ae 
(12) 20 W.R. 253. 
E E Ji 7 e 
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Varma, S, P. Varma and P, Misra; for the 
Appellants, 

Messrs. L. P. EH. Pugh, A. 
Prasad Singh, B. N. Sinha, S. N. Hasan and 
N. N. Sinha, for-the Respondents. 

JUDGMENT. 

Miller, C. J.—These appeals arise out 
ofanumber of suits instituted by the 
proprietors of Mahal Jalpura against their 
tenants claiming arrears of rent and en- 
hancementof future rent under s. 30-B 
of the Bengal Tenancy Act, No dispute 
arises in these appeals as to the claim 
for recovery ofarrears of rent, Both the 
trial Court and the Subordinate Judge on 
appeal, however, have found that the 
proprietors are entitled in each of the 
cases to an enhancement of rent on the 
grounds specified in s, 30-B of the Bengal 
Tenancy Act, 

On appeal before us the decision has 
been questioned not on the ground that 


good reasons have not been shown for en- 


hancing therent, but on the ground that 
the judgment of the lower Appellate Court 
as well as that of the trial Court is based 
upon inadmissible evidance, The matter 
stands thus: Itis not disputed that since 
the-year 1857 the same rate of rent has 
been paid by the tenants as that which pre- 
vails at the present day. Prima facie, there- 
fore, under s. 50 of the Bengal Tenancy Act, 
the tenants having proved that they have 
been paying atthe same rate of rent for 
‘over 20 years, a presumption arises in 


their favour that‘they have been paying. 
that rent since the date of the Permanent. 


Settlement and, unless the presumption 
‘is rebutted, then the landlords are not 
entitled to enhancement. Further the 
Record of Rights finally published in 1911 
records the tenants ags having a shareh- 
moyan interest in the land, Therefore 
again a presumption ariess in their favour 
which it is necessary for the landlords 
to rebut bsfore they can establish their 
claim to enhancement of rent, The land- 
lords contend, however, 
the same rate of rent has been paid for 
a number of years, in fact there was 
an enhancement of rent in the year 1857 
oratall events between 
aud 1861; and in support ofthis conten- 
tion two rubkars prepared by the Collector 
under Settlement Regulation VII of 1822 
have besa produced and proved in evi- 
dence. The first wasthatof Mr. Sandes 


* 
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K. Roy, S. S. “throughout the 


that’ although | 


the years 1837 
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preparedin 1837 in whish much informas 
tion relating to this mahal is given and 
the rants payable foreach class of land 
mahul are set out in 
detail The secondis that of Mr. Swinton 
of- 1861 in which again the same process 
was followed and a comparison e of the 
rents payablein 1837 with those payable 
in 1861 shows that in eaoh case there 
was an enhancement of rent between 
those dates. Ifthat evidence is accepted 
then there is an end of the case for the 
presumption arising either under the 
Record of Rights or under s. 50 of the 


‘Bengal Tenancy Act has been rebutted. 


Although it is not disputed that the 
rubkars prepared by the Settlement Authori- 
ties in those years are evidence of the 
matters decided and recorded, in'so far 
as they were authorised to record them, 
still it is contended that the other evidence 
in the-case which was relied upon by the 
learned Subordinate Judge was inadmis- 
sible, First there is & deposition made 
by the Patwariof the village in the course 
of the enquiry inl861. This evidence ap- 
parently showsthat the rents had been 
enbaneed inthe year 1857 or thereabouts 
the reason for a fresh enquiry and a 
fresh Settlement in 1861: being that- the 
previous proprietor had turned rebeland 
his lands were confiscated after the mutiny. 
It wasapparently shown by Hazari Lal 
who gave evidence in 1861 that the renta 
had been enhanced. Again the learned 
‘Subordinate Judge took into account the 
jamabandis which formed a part of the 
record of the proceedings of 1t61 and 
which showed an enhancement of rent 
between 1837 and 1861 and these,it is 
contended, were not admissible evidence 
under the Indian Evidence Act, 

With regard to the statement of Hazari 
Lal I am not satisfed that that was ad- 
missible as-evidence in this case. It does. 
not seem to meto come within any of the 
provisions of s. 32 of the Indian Evidence 
Act. Therefore, I think thatthe learned 
Judge was wrong in accepting it either 
as substantive evidence or even corrobora- 
tive evidence of facts which have been 
proved otherwise. With regard: to the 
jamabandis I think that these were clearly 
admissible under s. 34 of the Evidence 
Act, being in the nature of ,books of 
account, as corroborative evidence but 
not asiu themselves substantive evidence, 
If, therefore, the rubkars.of 1837 “and 1861 
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are substantive evidence of the facts there 
recorded, then clearly the learned Subor- 
dinate Judge was entitled to take into 
account the jamabandis as corroborative 
evidence of the rubkars. It is aoficeded 
that the rubkars are evidence ofthe facts 
recorded therein if tha Oollector was 
authorised to record them but itis not ad- 
mitted that it was any part of his duty to 
record the rated of rent. 

Regulation VII of 1822 declared the 
principle according to which the Settle- 
ment of land revenue in Outtack, Pataspur 
and its dependencies was to be made, and 
set forth the power and duties of the 
Revenue Officers who for the purposes of 
the Settlement had to ascertain and 
record therights and obligations of the 
various classes of persons having an in- 
terest in the land. Under the 9th section 
Be record was to be formed of the rates 

sr bigha of each description of land or 
kind of produce demandable from the 
resident cultivators not claiming any 
transferable property in the soil, and the 
raspective shares of the sadar malguzar, 
or other manager, and the cultivator in 
lands cultivated under  kankut, batai or 
similar engagements. The information 
collected on these and other points was 
to beso arranged and recorded as to 
Bimit of an immediate reference there- 
after by the Courts of Judicature, it being 
uuderstood and declared that all decisions 
ofthe demands of the zemindars should 
thereafter be regulated by the rates of 
rant and modes of payment avowed and 
ascertained at the Settlement and recorded 
in the Collector's proceedings. It seems 
clear from this Regulation that the record- 
ing of theratesof rent which appear in 
the rubkars of the Collectors was a duty 
imposed upon them by the Regulation 
itself and the matters so recorded are 
avidence which the Oourt is entitled to 
takeinto consideration. 

The only ground, therefore, upon which 
we can be asked to differ from the decision 
ofthe learned Judge in so far as this ques- 
tion of evidence is concerned is that he 
took into consideration the evidence of 
Hazari Lal. Sitting as a Oourt of Appeal 
even if evidence was improperly ad- 
mitted we ought not to remand the case 
for further hearing if we should be of 
opinion that the admission of that evi- 
dence could not have affected the de- 
cision come to by the lower Appellate 
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Courts, In my opinion the admission of 
the evidence of Hazari Lal had nothing 
whatever to do with the decision at which 
the learned Judge arrived, It is only 
necessary to read his judgment to see 
that he was completely satisfied upon 
the rubkars in question and upon the 
facts recorded as to the rates of rent 
in these two documents that it was abund- 
antly shown that there had been an 
enhancement of rent between 1837 and 
1861. He says: “These were the rates of 
rent in respect of all classes of land in 
Mahal Jalpura and I do not sthink that 
there can be any better evidence of enhance- 
ment in the circumstances of the case than 
this rubkar Ex. IL. Itisthe rubkar of a 
competent Revenue Court acting according 
to the provisions of Regulation VII of 1822 
and it contains its findings and orders. 1t is 
a good piece of independent evidence and no 
corroborative evidence is needed to lend 
support to it." Having arrived at that 
conclusion the learned Judge nevertheless 
goes on and says that if it required any 
support then there are the jamabandis and 
this statement of the Patwari. But itis 
obvious from his judgment that his de- 
cision was notin effect influenced by the 
evidence of Hazari Lal nor indeed by the 
jamabandis and that without them he 
would have been perfectly satisfied on the 
evidence of the rubkars alone that there was 
an enhancement of rent. 

That disposes of the whole case except 
one point which was raised by Mr. Sen, 
namely, that in s. 50 the words “at the time 
of the Permanent Settlement" relate not 
to the date of the Permanent Settlement 
in 1793 but to the time whena Settlement 
was actually made with the proprietors—in 
this case in the year 1861—and, therefore, 
if the tenants can show that they have 
held th@ir lands at a fixed rate of rent from 
the year 1861 then they are entitled to 
continue holding them at that rate and 
the landlord is not entitled to any en- 
hancement. The result of such a con- 
struction of the Act would kare the 
effect that 1f hereafter, either because the 
proprietbr had defaulted in payment of 
revenue or for any other cause, his land 
passed out of his possession into the hangs 
of the Government and there wasa fresh 
Settlement in perpetuity with another 
proprietor, then all the rents payable by the 
tenants at the time when the fresh Settle- 
ment was made would become, by reason 
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pÈ this section, rents at a fixed rate, I 
Bannot believe that that was the intention 
of the Legislature and the reference in the 


Bection to the timeof the Permanent Settle- 
ment, in my opinion, must refer to the-date 


upon which the Permanent Settlement Regu- . 
In support’ 


lation I of 1793 was passéd. 
of this view reference may. be made to the 
definition in s. 3, sub-s. (12) of the Act 
‘Which says “Permanent Settlement means 
the Permanent Settlement of Bengal, 
Bihar and Orissa made in year 1793; ". and 
when the'Act speaks about the time of the 


Permanent Settlement it seems to me that- 


that is merely another way of referring to 
the year 1793. Ithink,: therefore, ‘that on 
both these points the ‘appellants must fail 


and these appeals should be, dismissed with. 


costs. 2 
‘Mullick, Ja—I agree. © o 
B, K, P, |" "Appeals dismissed. 
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Present; —Mr. Justice Mirza. 


Shri GOVERDHANLALJI—PLAINTIPF . 


ue ` versus - 
Shri-OHANDRAPRABHAVATI 
.. =~ DEFENDANT. ME 
- Privy Council—Appeal to Privy Council. from 
vnterlocutory order— Power of High Court to stay 
proceedings... | ; ooh A 
In a suit. for maintenance a preliminary issue 


tried and decided against the defendant. “An appeal 
was preferred from this decision but it was dismissed 


by the High Court on the ground that the decision waa | 
not appealable. The defendant was granted special. 


leave to appeal to the Privy Council and he; took 


out & notice of motion for an order that €ll pro-, to the Privy , Council, and have, therefore, . 


-considered myself to beat liberty to examine 


ceedings in the suit may be stayed pending the 
final disposal of the appeal to the Privy Council: 
Held, that the Court had jurisdiction to accede 
to such an application, but the case was nota fit one 
for stay of proceedings. [p. 141, cals: 1 & 2.] 
In re Palmer's Application (3), applied. 
Laliteswar Singh v. Bhabeswar Singh (1) and Ram 
Narain v. Harnam Das (2), distinguished. 
Notice of 


in fhe suit may be stayed pending the 
hearing and final disposal of an’ appeal 


in an interlocutory matter preferred by 


the defendant to the Privy Council. . ` 
Mr. Jinnah, for the Plaintiff... — 
Mr. B, J; Desai, for ihe Defendant, . 


. | 
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motion taken out by the de-. 
fendant.for an order that ‘all proceedings. 
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 «JUDGMENT.,-Mr. Desai, on behalf of 


the defendant, admits that this application ` 


is unprecedented, He relies, however, upon 
‘the following remarks of the learned Onief 
. Justice In granting the special leave: 


“The. result is that though the defend- 
ant may be. perfectly right, yet the parties 
are to be exposed to the serious expense 
and delay which the trial of the case on 


its merits will involve. Isdy this because - 


if -the suit is proceeded with it will 


necessarily involve something in the nature 


of an account both of capital and income of 
the large possessions of" the defendant, 
which are scattered over different parts of 
India... > ; | 
"If, therefore, there is & substantial 


preliminary issue: to be. decided, : which 
“may ‘render this long and expensive trial 
'` quite unnecesssry, then with all respect: 
to the judgment of Sir Norman Macleod 
and. Mr. Justice Coyajee, I think it ought 


to :be determined before that expense is 


- Incurred: I wish to make ;it clear that 
^if the defendant's objection succeeds, then 

-the suit will fail entirely and will be dis- 
"missed. So that 


in the event of this 
preliminary issue being decided _in one 
way, it wil make a final ending of 


. the suit, although I, quite follow that 


if it is decided in the other way, the suit 
will proceed,- 


`. It is contended by Mr. Desai that the 
object of the Appeal Court in granting’ 
‘special leave ‘to appeal to the Privy 
-Council would be stultified if the present 


proceedings were not forthwith stayed and: 


: that the remarks of the learned Chief ` 
Whether the plaintiff could maintain the suit was 


Justice-imply that the proceedings here 


.Should.be stayed. Ido not, however, find 
.& direction in the judgment of the Appeal 


Court to the lower Oourt to stay the 
proceedings in the suit pending the appeal 


the application on its merits, 

It is ‘contended by Mr. Jinnah on behalf 
of the plaintiff -that this, Court has no 
jurisdiction to stay proceedings in the 
suit and the only Court now competent to 
do so, would be the Peivy Council He 
relies upon’ the case of Laliteswar Singh v. 
Bhabeswar':Singh (1).  In' that case the 
Appeal Court of Calcutta held that the High . 


Court had. nó power to ,stay proéeedings 


in. 4. suit following a preliminary decree 


‘> (1) 1 Ind. Cas. 8i2; 13.0. W. N. 690; 9 C. L. J. 561; 


6M, L.T.dho. 
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for partition against which it had granted 
. leave to appeal tothe Privy Council. The 
Privy Council, which had seizin of the 
appeal, could alone do so. This case was 
followed by the Appeal Court of Allahabad 
in Ram Narain v. Harnam Das (2). 

The difficulty I feel about applying the 
principle of the above two decisions to the 
case before me arises from the fact that I 
have not pagsed auy preliminary decree 
under which any proceedings are being taken 
which I am called upon to stay. Whether 
my decisionamountsto a preliminary or inter- 
locutory judgment from which an appeal 
‘would lie, is now a matter for the Privy 
Council to determine. Sofer as I can see 
there are no proceedings under my decision 
‘on the preliminary issue which I am asked 
to stay, unless it be that by not finding on 
‘the issue in favour of the defendant, I have 
impliedly ordered that the suit do pro- 
*ceed, The suit would have proceeded in 
due course without any such order from 


me. 

In-re Palmer's Application (3) appears 
to meto be a case which is applicable 
to the point here. That was acase under 
the Trade Marks Registration Act, 1875, 

BHaglish. A trade mark was registered 
under that Act in favour of Palmer & 
Bon. Messrs. Bryant & May applied for its 
‘cancellation on the ground that it was nota 
proper trade mark. A preliminary issue was 
tried by Ohitty, J , as to whether the appli- 
ration was not time-barred. The learned 
Judge dismissed the application holding 
on the preliminary issue that the period 
of five years which had elapsed since 
Palmer &: Oo. had registered the trade- 
mark was & bar to the application, In 
appeal from that order, the Court of Appeal 
overruled the objection from lapse of time, 
and remitted the case to Ohitty, J., to hear 
the evidence and decide the question of 
fact between the parties. From this deci- 
sion of the Court of Appeal, Palmer & Co. 
appealed to the House of Lords on the 
question of law decided by the Court of 
Appeal, and moved the Court of Appeal to 
stay proceedings before Chitty, J., pending 
the-appeal. The application was made on 
ihe ground of coftvenience and saving of 
expense, and it was urged that the whole 
of the expense of going into evidence as to 


(2) 54 Ifid. Cas. 561; 42 A. 170; 1 U. P. L. R. (A.) 166; 
À. L. J. 142 ! 


18 A. L. J. 142. 
(3) (18831 22 Oh. D. 88; 52 L. J. Ch. 224; 48 L, T. 52; 
31 W. R 33. `! 
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questions of facts may turn out to be 
useless if the House of Lords took the 
same view as the Court of first instance had 


done. Jessel, M. R., in delivering the 


judgment of the Court of Appeal, remarked | 
that the application was entirely unprecer 
dented, and no authority had been produo- 
ed, The Objection which had been taken in 
the case was very analogous to.a demurrer, 
and it was always the practice that the 
trial of the issues of fact should go on 
pending an appeal on a point of law raised 
by demurrer. The Master of the Rollg 
further remarked (page 89*) :— 

“the respondents in this case took a 
preliminary objection on a point of law, 
which respondents can always do. The 
Judge allowed the objection, which he waa 
quite justified in doing. He might have 
directed the evidence to be gone into, and 
reserved the objection; he did not do so, 
but decided the point of law, It was no 
doubt a difficult point of law, and the 
appellants, being dissatisfied, appealed 
against his decision. The Court of Appeal 
reversed the Judge's decision, and held 
that he ought to have overruled the legal 
objection; and they diracted the trial of 
the issues of fact to proceed before him. 
Ii the Judge had taken the same view of 
the law in the first instance as the Court 
of Appeal afterwards did, he would have 
heard the matter upon evidence at the 
time, and the trial would have been 
over long : ago. That being so, the re- 
Bpondents appeal to the House of Lorde, 
which they have a perfect right to do, and 
they now desire to stay the trial-of the 
issues which ought to have been over long 
ago, upon the ground—and that is the 
only ground that I have heard—thatif they 
succeed in their legal objection the costs of 
the trial will be thrown away. But the 
appligants are perfectly solvent, so that if 
the respondents succeed they will not. lose 
anything. Butiwhat will be the result on 
the.other hand if they fail in their appeal? 
Ifthe House of Lords affirm the decision 
of this Oourt the trial will be delayed 
perhaps two years, and perhaps tne appli- 
cants will lose oral evidence, which is of 


importance to them. It appears to me that 


this would bs a serious injustice to them; 
and no real hardship will be done to the 
respondents in allowing the trial to proceed 
in a case where they have solvent people 
to deal with. " 
*Page of (1883) 22 Ch. D.—[Ed.] 
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Cotton, L, J., iu a concurring judgment 
remarked (page 90).— 

"No doubt the Court has jurisdiction to 
make the order, and woulc exercise itin a 


proper case...No doubt the House of Lords ` 


may take a different view, but that is no 
reason for depriving tha applicants of 
what is their right. They wish to goon 
with the proceedings, and this Oourt has 
decided that they have = right to do 80; 
and the mere fact of extra costs being 
incurred, which may be useless if the House 
of Lords decidein favour of the appeal, is 
no sufficient reason for restraining them ," 

It is clear from the above case that the 
Court would have jurisdiction to accede to 
such an application in a fit case. AS lam 
invited to exercise my ciscretion in this 
matter in defendant's :avour, I must 
consider how far such sn order would 
prejudice the plaintiff and how far its 
refusal would prejudice the defendant, 
The refusal of the application can prejudice 
the defendant, in one pcseible way only, 
viz., that he will have to incur further cosis 
which, should he ultimately succeed 
on the preliminary issue. would become 
unnecessary, As against that the procedure 
of our Courts provides that the successful 
party should generally ge: his costs from 
the party who bas failed. It is nowhere 
stated in the affidavits in support ofthe 
notice of motion that the plaintiff is nota 
solvent party, No doubtfrom the nature 
of her claims she pleads poverty and asks 
for an enhanced maintenance on the ground 
that she is unable out of her present main- 
tenanceallowanceto support herself in a 
manner that her position tin life would 
require. It does not follow from this that 
should the defendant obta:n an order of 
costa against the plaintiff, 28 will not be 
able torecover the amount from her, In 
the various interlocutory applications that 
have been made before me from time to 
time, I have on some occasions ordered 
costs against the plaintiff and the defend- 
ant has recovered them frcm the plaintiff 
without trouble or difficulty. 

From the point of view of the Court no 
doubt much public time would be savgd if 
this suit were stayed, and zhe. preliminary 
point taken by the defendant ultimately 
decided in his favour. Butthe Oourt will 
not speculate in this manne" regarding the 
altimate resultof the suit. The plaintiff is 
mes much entitled to occupv she Court's time 
*Page of (1902) 27 Oh. D.—L Ed] 
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as any other suitor, and no valid cause is 
shown why the hearing of her suit should 


be put off as sought by the defendant by 
this applicaticr. < 

This Court hes no reason to feel lack of 
confidence in its decision on the issue. The 
Appeal Court has held that no appeal*lies 
from that decision. The vcertificate grant- 


“ing leave to the defendant to appeal tọ the 


Privy Council is restricted toethe question 
whether an appeal lies from that decision. 
His success in the Privy Council appeal 


‘cannot result in a final disposal of the suit 


in his favour but there will have to be a 
remand to the lower Appellate Court to 
re-hear the appeal on its merits. It is not 


' certain that on re-hearing the appeal on 


merits the Appeal Court will come: toa 
different conclusion from that of the trial ` 


' Court. 


The prejudice to the plaintiff, ehould 
proceedings be stayed, would be considera- ° 
ble. Her claim to enhanced maintenance 
is a personal claim and should she be 
entitled to it, she must not be deprived of 
the enjoyment of that right any longer 
than is absolutely necessary forthe parties 
to get ready forthe hearing. The suit is 
ripe for hearing. There have been grent 
delays on the pert of the defendant already, 
The delays certainly are in favour of the 
defendant as, ebould the plaintiff's case ` 
succeed, the defendant thereby puts off 
the day when the enhanced maintenance 
would come into operation. There is also 
re risk to De er by such delays of 
osing some of her evidence whi 
be available to her. aan ae 

Under these circumstances, I am of 
opinion that thisapplication should not be 
acceded to. I discharge the notice of motion 
with costs. 


ALN. A Motion discharged, 


P . 
PESE - ~ 
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Present :—Sir Amberson Marten, Kt, 
Chief Justice, and Mr. Justice Crump, 
SORABSHAH PESTONJI AND oTHERS— 
PLaINTIFFS—APPELLANTS 
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Tan SECRETARY or STATE r6r 
IN DIA—DEFENDANT— RESPONDENT 
Contract Act (IX_of 1872), ss. 18, 10—Froud and ; 
misrepresentation—r atiure to rescind contract before 
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expiry of term—Remedy of party misled—Damages 
~—~Measure of damages--Onus of proof. ' 

At anauction sale by Government of theright to 
sell country liquor, the plaintifs purchased the 
right in a particular shop. The statement circulated 
at the time of auction showed that the shop nearest 
to the shop auctioned by the plaintiffs was «situated 
in ajungle at a distance of nearly five miles. The 
Goverament had, before the date of auction, per- 
mitted the licensee ofthe latter shop to remove it 
to a populated placein the vicinity of plaintifis’ 
shop, but this fact was not mentioned in the auction 
papers. The plaintjfis protested against the removal 
of the latter shop to their neighbourhood but it 
was opened in the new locality in spite of their 
protests. When the Government took steps to recover 
the amounts due from the plaintifis they instituted 
B suit fora declaration that the Secretary of State 
had no right to make:a demand on the plaintiffs 
for money till the loss which they had suffered had 
been made good, and for a permanent injunction 
restraining him from recovering the amount from 
them. The term of the contract had expired when 
the pfhintifís brought the suit: 

Held, (1) thatthe ease was not one of fraud but 
of an omission to statea material fact; fp. 142, col. 


* (Z) that assuming that the defendant's conduct 
. amounted to misrepresentation, it was not open to 
the plaintiffs to avoid the contract as the term of 
the contract had expired at the time of suit and 
the plaintiffs had not taken any steps to rescind 
the contract before the expiry of the term; [pi 143, col. 


"(3) that the onus was on the plaintiffs to make ott 
their cage on the quantum of damages; [p. 143, col. 2.] 

(4) that under s. 19 of the Contract Act the plaint- 
ifs, at most, were only entitled to be put in the 
samo position as if the representation that was made 
had been true. [p 144, c0. 2] — | 

First appeal from the decision of the Dis- 
trict Judge, West Khandesh, in Suit No, 8 
of 1921. 

Messrs. G.N. Thakor and M. B. Dave (with 
him Mr. R. J. Thakor,) for the Appellants. 

Mr. P. B. Shingne, Government Pleader, 
for the Respondent. 

í JUDGMENT. 

Marten, C. J.—[Aftersetting out the 
facts of the case.]— This brings me back 
thento whatare the strict legal rights of 
the plaintiff. “Mr. Thakor very frankly in bis 
opening said that he.did not think he could 

roperly put his case as one of fraud. We 
havo looked at the definition of fraud in 
some of authorities, and it seems to us that 
that submission of Mr, Thakor was only a 
right and proper one to make. It is but 
fair to say that there is not before us the 
slightest evidence that any officer of Govern- 
ment deliberately put forward this state- 
ment about the shops with the intention to 
deceive the plaintifs, or in any other but 
the honést belief that the statement was cor- 
rect, At mostit amounts to this that there 
was an omigsion to state a material fact, 
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The consequences of that omission 1 will 
now consider. Here I wish to repeat that 
we have not thought if necessary to call on 
the Pleader forthe respondent, and, therefore, 
anything that I may say must be taken 
subject to that fact. But it seems to m3 
that the only remedy now open to the 
plaintiffs is one under s. 19 of the Indian 
Contract Act on the ground of misrepresen- 
tation. Section 18 defines misrepresenta- 
tion as inter alia ' (2) any breach of duty 
which, without an intent to deceive, gains 
an advantage to the pereon committing it, 
or any one claiming under him, by mis- 
leading another to his prejudice orto the 
prejudice of any one claiming under him; 
(3) causing, however innocently, a party to 
an agreement to make a mistake as to the 


‘substance of the thing which is the subject 


of the agreement.” 

"Now, here, the vendor put forward 4 
statement ssto the liquor shops. He was 
under no obligation to do so. But if he did 
so, then, prima facie that statement ought not 
to be misleading. 1t is said, therefore, that 
the case comes within s, 18 (2) and that in 
any event itcomes within s, 18 (3), because 


‘the plaintiffs thereby made "a mistake as 


to the substance of the thing" they were 
contraeting for, vie , that they thought they 
were buying a liquor shop whose nearest 
rival was some six miles away in an una 
favourable locality, whereas the liquor shop 
they,in fact, bought had & rival placed in 
much more favourable cireumstances than 
that. Whether thére was such & misrepre- . 
sentation it is unnecessary for us to hold. 
But forthe sake of argument only, I will 
essume that there was misrepresentation 
within the meaning of s. 18. 

What then are the consequences under 8. 
19? That provides that '" when consent tà 
an agreementis caused by coercion, fraud 
or misrepresentation, the agreement is 4 
contraet voidable at the option of the > 
party whose consent was so caused. A ` 
party to & contract, whose consent wad 
caused by fraud or misrepresentation, may, 
if he thinks fit, insist that the contract 
shall be performed, and that he shall bé 
put in the position in which he would 
have been if the representations made 
had been true," So there are two remedies! 
(1) avoidance or rescission, and (2) com- 
pletion and the enforcement of tho ré 
presentation. 

In the events which have happened, Wé 
think that-it is not open: now to the 


, 
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plaintiff to avoid the ecntraet, ‘The term, :salés at the rival' shop, viz, those after 
of three years provided by the contract’ removal as compared with those before 
had actually expired before.this action was” removal tó be Y per annum, what evidence 
ever brought. The auctiun was on March 9,..is- there here to show. that taking the 
1918. The suit was brought on- September’. fair average of profit in the District of 
26, or October 1,1921. ven ifitcould be West Khandesh fora consumption of X+Y 
said that the: reply. of the Collector of: gallons cover thiee. years, (the term of 
July 31, 1918, induced the plaintiffs to | this contract), the resultant loss to the 
alter their -position to the end of monsoon.‘ plaintiffs is. more than. the Re, 3,0L0 a 
of 1918, still they knew at-that later date. year which Government. have already ale ` 
in, say, October 1918, that the shop had- lowed. ‘It has ‘to be conceded that, in 


be 


not been removed: It was accordingly 
open to them to avoid the contract then 
if they. so. desired. Ana if they were un- 
certain as to their legal position, then 
they could have brought a suit claiming 
certain declarations that they were entitled 
to rescind and so on: They could thus 


have had the matter determined. Butas. 


they. chose to wait for that long period 


after October 1918, we do not see how. 
we can possibly deal with the matter as: 
if the contract had been: rescinded ‘ab initio, 


Their main case was rally put to us 
on the other branch of: s, 18, viz, that 
they must be put in the same position in 


which they. would have’ been .if the re-- 


presentation- made had been true. In the 


present ease that involves, I think, this 


that they are to be put in the s&me posi- 


tion as if the liquor shop No, 85 had never. 
been removed to Khareghat. Now the 


learned District Judge‘ had gone at 


length into various figures connected with. 
. the sales of liquor at the shops. But 
this much, at any rate, hes to be conceded | 


by Counsel for the appellant, viz, that 
even if the plaintifs allocate to their 
own shop the whole increase `of liquor 
in their rival's shop resulting from ‘the 
removal to Khareghat as compared with 
the original position at, Ehokarwada, that 
increase alone’ will not amount to the 
Rs, 3,000 a year already allowed by Gov- 
ernment. If, then, their case reste bn that, 
they are out of Court. ` E 

But they contend that that ie not the 
true position, They ‘say that here, after 
the removal, there «were: two’ competing 
shops, and so each might have sold their 
liquor at a lower price than they other- 
wise would. have done, end that’ conse- 
quently the true measure of damages’ is 
not merely the increased sale in the rival 
shop. But supposing one takes the case 
on that alternative view, and one calls 
the annual sales at the- plaintiffs shop 
in gallons to be X, and the increased 


` 


“ed at one time to 600 or 70y 


fact, there are no figures before us on 


"which the plaintiffs can substantiate any 
"alternative .claim of that sort. After all, 


‘the onus is.on them to make out their 


"ease on the quantum of damages, and 
“in the result. 1 am quite ‘unable to find 


that. the alleged misrepresentation at the 
auction ‘has in fact caused them" any 


“greater loss than the Rs. 3,000 a year 


already: allowed them, 


..: In this. connection I-draw particula 
“attention -once more to their own. letter 


of January 11, 1919, to the Oollector. I 
think all of us who were in India during 


the, years 1918-1919 will remember the ` 


terrible pestilences that swept over the 


. country resulting ina huge death roll from 
influenza and cholera and sọ on. I ape 


'preciate that we Bre dealing here with 
'&. particular ‘locality and, not necessarily 
“with Bombay. where the death rate amounts 
b day; 


„But on the plaintifs’ own admission there 


“was pestilence -and famine which they 


put in the foreground of .their letter ag 


"the reason for theloss of the profit they 


had anticipated. And onething more. The 
plaintiffs had been so sanguine as agt- 


~ tually to.bid some 3$ times the amount 


. ofthe previous license. The evidence ig ` 
that at this auction Government obtained 
on an average four or five times the amount 

„of ‘preceding years’ licenses. But even if 

- the bidders were of a sanguine disposition, ` 


„itis at least questionable whether there: 
. were any real grounds for these apparently 


inflated biddings. This then ig another . 
matter to be considered in "weighing what - 
was the real loss which the plaintiffs. suffer. 
"ed by the closer proximity of this other 
shop. It would be utterly wrong of courge 
"to visitthe vendor with the consequenceg 
, of the bad times which fell upon the Plainte 
iffs and which had nothing whateyer to do 


with the remova! of the liquor shop, 


- On the facts, therefore, hefore us I would 
hold that any legal remedy open to the , 
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plaintifis fails at law, because Government 


have already giventhem as much as they 
are entitled to at law and even more. 


That being so, it really becomes unneces- 
sary to deal with the other points ix the 
case. |, would only mention one or two 
which have been opened to us because they 
have undoubtedly caused us some difficulty. 


‘The true construction, for instance, of the 


` terms of thelicenBe, Ex.73, is to my mind far 


€ 


from free from doubt. What, for instance, 
does cl 8 mean? Does it mean that 
Government may move a liquor shop from 
a particular site in the area for which that 
particular license is granted to another 
place within that particular area ? Or does 
it mean that Government can compel a 
license’to move to some totally diferent 
district? Or does it mean that they may 
move him into another area for which a 
license has been given to some other 
bidder? The learned District” Judge ap- 
pears to have thought that this clause gave 
power to Government to bring a rival into 
an area already covered by a particular 
license, and that neither party could com- 
plain. This view of cl. 8 is at least question- 
able. And itmay well be, particularly having 
regard to the evidence of the head clerk to 
the Collector himself, that all that was 
intended was Government should have 
power to move a liquor shop within a 
particular area. I would only add for the 
consideration of others that a clause like 
this could be made perfectly clear by an 
alteration in the drafting, andthat if it 
js really intended to give any such wide 
power as the learned District Judge thought, 
it would seem amatter of common fairness 
that the intention of the vendor should be 
expressed in unambiguous terms. 


As regards the arguments as to the 
circumstances under which damages could 
be recovered under English Law, the 


‘Yeading case on damages for fraud is Derry 


y. Peek (1), Thereisa subsequent case of 
Nocton v. Lord Ashburton (2), where it 
was held that relief may be granted 
where there has been & breach of duty 
wrising from fiduciapy relationship, even 
though, fraud is not proved. And I 


‘may here refer to one passage in Derry v. 


— (i) (1888) 14 A. C, 237788 L. J. Ch. Bu GLD. T. 
5: 38 


“38 W, R. 33; 1 Meg. 292; 54 J. P, 148. , 
(3) (1914) A. O. 932; 83 L, J, Ch. 784; 111 L.T, 


bai; 39 T La Ri 602, 
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Peek (1) where Lord Herschell says at page- ` 
36% :— 


village to another, or 
. that there was merely power to change © 
shop from one place in 
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“There is another class of actions which 
I must referto also for the purpose of 
putting it aside. I mean those cases where 
& person within whose special province it 


lay to know a particular fact, has given : 


an erroneous answer to an inquiry made 


with regardtoit by a person desirous of 


ascertaining the fact for the purpose of 
determining his course accordingly, and 


has been held bound to make good the as- 


surance he has given." 


Then Low v. Bouverie (3) deals with a- 
question as to what ' 


Somewhat similar 
obligations lie upon a trustee who is asked 
questions about the trust by a third party 
dealing with a cestui que trust. 

It is, however, unnecessary forus to go 
into authoritieson English Law for it all 
comes iback to this that under es. 19 of 


the Indian Contract Act the plaintifs at 


most can only be entitled to be put in 
the same position as ifthe. representation 


that’ was made had been true, supposing; ` 


as here, rescission is no lopger open to 
them. In my judgment the plaintiffs had 
already been put in that position by 
Government before this suit was ever 
brought, Consequently it follows that in 
my judgment the conclusion arrived at 
by the learned District Judge was correct, 


and that this appeal must be dismissed with 


costs. 


Criimp, J.—I agree with the judgmant 
pronounced by the learned Chief Justice, 
and I have vary 
however, draw the attention of the Disa 
trict Judge to the somewhat unsatisfactory 
nature of the a in this tase, First a8 
to Condition No. 8in the conditions of sale, 
itis by no means clear from  his,judg- 
ment what construction he has precisely 
put upomit. Hemerely says:—‘Oondition 
No.8 of the Yadi reserved power to the 
Collector to change the location of eny 
shop.” Whether he meant to hold that there 
was power to change the shop from oné 


the site ef the 
the village to another place in the same 
village, he 
would be a most important matter to decide 


(3) (1891) 3 Ch. 82; 60 L. J. Oh. 594; 65 L, T, 588; | 
40 W. R. 50. n ea 
*Page of (1889) 14 A. Q.—[Zd.] 
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little to add. I would, . 


whether he meant — 


has not discussed. That ` 
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in the present case. : 
Another point to which I would also 


draw his attention is his finding as to the '' 
knowledge of the plairtiffthatat the time | 


COLLECTOR OF AEYAB v, PAW TON Ü. 
in considering the misrepresentation alleged , 


of the auction the removal of the Khokar- 


wada shop from Khokarwada to Khareghat. 


had already been sanctioned. Really that 
ls a very important maiter, 8nd one which 
a Court of first instance should not have 
left in any doubt, Yet all that the 
learned District Judge says upon the point 
is this:—‘It seems highly probable, there- 
fore, thatthe plaintiff was aware of the 


proposed changé at the time of the sale.” 


It is impossible totake that as a definite 
finding thatthe plaintif .knew of the 


proposed change, and yetifhe did know. 
that, clearly there would be an end of 


‘his case. ltisvery. embarrassing to an 
Appellate Court to find questions of such 
importance as these dealt with in so in- 
decisive a manner, lt is of course the 
duty of the Court of first instance to 
record in clear and definite language its 


fladings upon all material questions of fact 
in the case. It is unnecessary for us to. 


pursue that matter any further. For I 
agree, as explained. inthe judgment of the 


learned Ohief Justice, that even if there 


bea misrepresentation, which would give 
action, still .. 


the plaintiffa ground ‘for 
it would only be under the second para 
of 8.19 ofthe Indian Contract Act that 
he can obtain relief, and that relief would 


be by. putting him in the position which. 


He would have occupied had the other shop 
remained at Khokarwada and not been 
removed to Khareghat. : 


I also agree upon that portion of the case: 


that the plaintiff has failed to establish that 
.he would have been in no better position 
than heis now by virtue of the allowance 
of Rs, 3,000 that has been made to him by 
. Government, | 


ALN, Ay: Appeal dismissed, 


, insolvent from such debts it would be 
' for an Insolvency Court, which under s. 31 has a 


+ 
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- RANGOON HIGH COURT. — 
- Oivin MirsckLLANEOUS APPraL No. Zll | 
ris cs or 1926, l = 
‘August 30, 1927, | 
Present:—J ustice Sir Benjam'n 
< Herbert Heald, Kr., and Mr. 
: Justice Mya Bu. I 
COLLECTOR or AKYAB--APPELLANT. 
versu. , 


“PAW TUN U AND aNoiBER—RBsPONDENTR, . 


Provincial Insolvency Act (V of 1020), ss. 28 (1), 81 
—Land Improvements Loans Ac® (XIX of 1889), «s. 
7 (1)—Lower Burma Land and Revenue Act (II of 
1876), s. 45-~Land improvement loan—Arrest of debtor 
—Power, of Insolvency Court to release debtor— 
‘Court’, ‘decree’, meanings of—Crown debts, protection 
order against, legality of. : 

A debtor who is under arrest or imprisonment by 
reason of the order ofa Revenue Officer made under 
the provisions of s, 45 of the Lower Burma Land and 
Revenue Actfor the recovery ofa land improvement 
loan, is not under arrest or imprisonment in execu- 
tion of the decree of any Court, within the' meaning 


of a. 23 (1) of the Provincial Insolvency Act, and the 


Insolvency Court has, therefore, no jurisdiction 
under the said section to release a person who has 
been so arrested. [p. 148, col- 2. MUS ed 
- Section 31 (1) of the Provincial Insolvency Act 
must be construed so as not to apply to debts due to 
the Crown or to affect any right -which the.Crown 
has in respect of those debts. Even if the section 


‘does apply to, Crown debts, in view of the fact that — 


even an order of discharge does not release: the 
improper 


discretion in the matter, to make a protection order 
which would apply to such debts. [p. 147, col..2.] ^ 
Ganpat Puiaya v. Qollector of Kanara (1), applied. 
Mr. A. Eggar, Government Advocate, 
for the Collector. ; 


. Mr, Sein Tun Aung, for the Respondenta, 


" JUDGMENT. ` a 
Heald, J.—The présent respondents, 


who carried on a business in partnership - 


at Maungdaw in the Akyab District, filed 


' & joint petition to ba adjudicated insolvent& 
‘and were duly adjudicated. 


Among the debts entered in their schedule 


‘was aloan of Rs, 1,800 which they had 


“taken from Government under the provis 


“gions of the 
“Aat (XIX of 1883), and they were actu- 


Land Improvement Loans' 


ally in the Civil Jail for failure to re- 
pay that loan at the time when they filed 


` their petition, . | 


At the time: when the petition was filed 
the Judge recorded that respondents appli- 
ed to be released om furnishing security 
and he released them on their finding a 


. surety for Re, 250 each, purporting to act 


': under the provisions of s. 23 (1) of the 


| Provincial Insolvency Act (V of 1920). 


When nolite of the petition westervad 


1 
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on the Collector, as representing Govern- 
ment, he protested against - respondents’ 


''release on security on the ground that the 


order of a’ Revenue Officer committing a 
revenue defaulter to prison under powers 


~ given by s. 45 ofthe Lower Burma*Land 


- 


and Revénue Act-(IL.of 1876) was notan 
order made “in execution of the decree of 
any Court,” and that, therefore, s. 23 of the 
Provincial Insolvency Act-did not apply 
to arrest and infprisonment under such an 
order and the Insolvency Court had no 
jurisdiction to order the respondents’ 
release. ; - 

The respondents replied that a loan made 
under the Land Improvement Loans Act 
was & debt and that, although Government 


. was entitled to priority in respect of such.a 


debt, & 23. of the Insolvency Act applied 
toitand under that section the Insolvency 
, Oourt had power to release them, 

The Court said that-the words "the 
degree of any Court” in s. 23 of the 
Insolvency Act do not exclude a Revenue 
Court decree and held thatit had power to 
release respondents. 

The Collector on behalf of Government 
Applied for leave to appeal against that 
order and leave was given. | : 
. The learned Government Advocate has 
Accordingly filed the present appeal on the 

round that s. 23 (2) of the Insolvency Act 


ag no: application in the cage of an order . 


for imprisonment made unders, 45 of the 
Land and Revenue. Act because a loan 
-recoverable under s. 7 (1) (a) of the Land 
Improvement Loans Actis not the amount 
‘of a “decree of any Court.” 
Under s. 2 (2jof the Insolvency Act the 


< word “decree” bears the same meaning in 


the Insolvency Actas inthe Code of Civil 
Procedure. “Decree,” therefore, means 
"the formal expression of an adjudication 
which, so far as regards the Court express- 


e ing it, conclusively determines the rights 


‘of the parties with regard to all or any of 
. the matters in controversy in the suit,” 


. 4 4 From this definition it i$ clear that before 


"there càn bé a decree there must be a 
"guit" in a "Court." There is no definition 


^ Of either “suit” or "Court" in the Code, but 


a 


- if seems to me certajn that the proceedings 


of the Collector in recovering loans, under 
„the 6.7 (1).(a) of the Land Improvement 
Act "as if they were arrears of land revenue” 
is neithere "suit" nor the execution of the 
decree of any Court. Itis true that under 


. .. ` GOLtkoton oF ARAB V, BAW TUN Ù. 
1859, Revenue Courts are constituted and 


‘not the amount of a ‘decree,’ 
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that ‘such Courts deal with "suits" and 
make “decrees,” but there is no such 
constitiution of Revenue ‘Courts either in | 
the Land improvement Loans Act orin the 
Land and Revenue Act, and so far asl 
know theré are no “Revenue Courts" in 
Burma, ^ ^ ^e, 
. Section. 45 of the Land and Revenue Act . 
to which s. 7 (1) (a) of the Land Improvement 
Loans Act reters, says that an arrear of 
Jand revenue may be realised "as if it were" 


the amount of a decree for money passed 


against the defaulter in favour of any 
Hevenue Officer whom the Local Govern- 
ment may from time to time appointin this 
behalf by name or as holding any office, 
that proceédings with a view to the realisa- 
tion of such arrears may be instituted by 
such Officer beforeany other Revenue Officer 
whom the Local Government may from time 
to time appoint by name or as holding any. 


- office, and that, exceptin so far as the Local 


Government may otherwise by rule direct, 
such other officer may exercise all powers 


‘conferred on, and shall conform to all rules : 


of procedure prescribed for, & Court 
executing a decree by the Code of Civil 
Procedure. E | 
It seems. to me clear from the wording of 
this section that an arrear of land revenue 
is not the &mount of & decree for money 
and that the Revenue Officer before whom 
proceedings for the recovery of such an 
arrear are taken is not. a Court although 
by virtue of the section he exercises certain 
of the powers of a Court, including the- 
power of arrest and detention given by 
ss. 55 and 56 of the Code of Civil l'rocedure, 
But since the Revenue Officer is nota 
“Court” and an arrear of land revenue is . 
' it follows 
that a debtor who is under arrest or 
imprisonment by reason of the order ofa 
Revenue Officer made under the provisions . 
of s, 45 of the: Land and Revenue Act i8 ._ 
not “under arrest or imprisonment in `` 
execution of the decree of any Court” and 
that the- provisions of s. 25 (1) of the 
lnsolvency Act^have no applicauon to the 
case of suck a debtor. l am of opinion, . 
therefore, that the Insolvency Court had 
no jurisdiction to order the release of 


‘respondents under that section. 


But by the time when the order under 


‘appeal was made the respondents had 


already been adjudicated insolvent and 


 gertaim Acts, e gy the Bengal Rent Act of therefore, the question of the application of 
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8. 31 of the Insolvency Act may possibly 
arise. Under that s ction the Insolvency 
Court can make an order for the 
protection of the insolvent from arrest and 
detention and such an order may appiy 
either to all the debts of the debtor or 
to any of them as the Oourt may think 
proper. ; 

The question which arises in this case 
is, therefore, whether s,-31 gives power to 
make & protection order applying to Crown 
debts. . 

Debts due to the Crown are men- 
tioned in the Insolvency Act in s. 4t 
which says that an order of discharge shall 
not release the insolvent from any debts 
due to the Crown and in s. 61 (1) which 
say that in the distribution of the property 
of the insolvent there shall be paid in 
priority to all other debts all debts due tothe 
Orown. Maxwell in his Interpretation of 
Statutes (th Edition, page 244) says: "The 


Crown is not reáched except by express. 


words or by necessary implicationin any 
case where it would be ousted of an existing 
prerogative or interest, It is presumed 
that the Legislature does not intend to 
deprive the Crown of any prerogative, right, 
or property unless it expresses its intention 
to do so in explicit terms or makes the 
inference irresistible." . Where, therefore, 
the language of the Statute is general and 
in its wide and natural sense. would divest 
or take away any prerogative or right 
from the Orown, itis construed so as to 
exclude: that effect. The learned com- 
mentator cites various Englisn authorities 
in support of that proposition, but it is 
not necessary to refer to them since the 
same principle was adopted in Indiain 
the casa of Ganpat Putaya v. Collector of 
Kanara (1), where it was said "Itisa 
universal rule that ‘prerogative and the 
advantages it affords cannot be taken 
away except by the consent of the Vrown 
embodied in a Statute." 


In the English cass of Tn re Smith (2), it 
was held that the provisions of the Debtors 
Act, 1869 (32 & 33 Vict. ¢.82), which laid 
down that, subject to certain exceptions 
mentioned in the Actin which Crown debts 
were nob included, no person should be 


imprisoned for making default in payment: 


of a aum of money, did not apply in respect 
of Orown debts and that, therefore, the power 


+ (DLRI M Mad Jap 21; 1 Tad. Deo, (s 8) å. 


3) (1877) 2 Ex. D. 47; 48 Lid x 73; 33 Ly DGR 
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He 
of imprisonment continued. In that case it 
was admitted at the Bar as indisputable that 


‘because the Act did not expressly mention 


the Crown it did not bind the Orown. 
Applying that principle to the present case 


it would appear that s. .31 (1) of the 


Provincial Insolvency Act must be construed 
so as not to apply to debts due tothe Crown 
or to affect any rights which the Orown has: 
in respect of those debts, and that the right 
of arrest and detention which is given by 
8. 7 (1) (a) of the Land Improvement 
Loans Act, s. 45 of the Land and 
Revenue Act and s. 55 of the Codeof 
Civil Procedure, if those sections are read 
together, continues, It may be possibly 
open to doubt whether or not in the case of 
a debt due to the Orown the Revenue Officer, 
exercising the powers conferred on'and 
béing bound to conform to all rules of 
procsdure prescribed for a Court executing 
& decree, would be bound to release the 
debtor oo his expressing his intention to 
apply to ba declared an insolvent and 
furnishing security in accordance with the 
provisions of  sub-ss. (3) and (4) of 
8. 09 of the Code, but it is certain that 


‘in respect of such debts he has the powers of 


arrest and detention, and it would seem to 
follow from the decision, In re Smith C) 
Gited above, that those powers would not be 
affected by the. provisions of s. 31 (1) 
of the Insolvency Act. ; 

I may add that, in my opinion, it would 
on general priaciples be clearly inoon« 
venient and improper that the Lasolvency 
Oourt should, in the absence of express 
statutory powers, interfere with the proceed. 
ings of the Revenue Officers of Government ` 
in the recovery of debts due to the Crown, 
and that it Beerha to me to be inconceivable 


matter, to make a protéetion order which 
would apply to such debts, , 

. I would, therefore, hold. that the order 
which the lower Oourt made for thg release 


: of the respondents in this case, purporting 
23 


to act under. the provisions -of a. 
(U of the fasalyənoy Ast Was an illegal 


t 


i 
$ 
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. ents. : 


Mya Bu, J.—I concur. 


i4à 


‘order and was made' without jurisdiction 


and that even if the order under appeal be 
regarded as an order made under s. 31 
of thé Act.it also was illegal and made 


, Without jurisdiction. 


Both those orders should be setaside and 
the fosolvency Court should order the res- 
pondents to be re arrested and re-committed 
to the custody from which they were 
released. ° 


AN, A, Order set aside, 


-  MADRAS HIGH COURT. 
Orviz Revision PETIT10N8 Nos. 72 anp 114 
or 1926. 

: | December 2, 1927, 
| Present:—JusticecSir William Watkins 
l Phillips. Kr. 
E. SUBRAMANIA IYER-—PzrTITIONER 
ver$ua8 


| "Tus DHARMAPURAM JANOPAKARA 


© NIDHI Lro., py SzoggTAs Y RAJA K. 

‘-RAMASWAMI CHETTIAR AND OTHERS— 
RESPONDENTS, 

` Civil Procedure Code (Act V of 1908), O. XXI, v. 90 

—Interim Receiver appointed under s. 20, Provincial 


- Insolvency Act, whether entitled to set aside sale— 


“Interests, meaning of. 

Au Interim Receiver appointed under a. 20 of the 
Provincial Insolvency Act can apply under O. XXI, 
r. 90, Civil Procedure Code, for setting aside asale. 

The word "interests" in O.. XXI, r. 90, Civil 
Procedure Code, includes any kind of interest, whe- 
ther proprietary, pecuniary or otherwise that a person 
may have and if: any such interest js affected by the 


` gale he is entitled to apply to. set aside the sale. 


. Petitions, under s. 115 of Act V of 1908 
and 107 of tbe Government of India Act, 


praying the High Oourt to revise the 


ordersofthe District Court, Coimbatore, 
in C. M. A. Nos. B and 19 of 1925, preferr- 
ed against those of the Court of the 
District Munsif, Dharmapuram, in C. 


' M. P. Nos. 185 and 177 of 194, in E. P. R. 
' No. 1104 


of 1923, in O. S. No. 784 of 1923. 
INO. R. P. No. 72 or 1926, 
Mr. T. M.. Krishnaswami ‘Iyer, for the 


'Petitioncr. " : 
Mr, A. Sundaram Iyer,- for the Respond- 


‘In O. R. P. No. 114 or 1926, 
Mr. Te M. Krishnaswami Iyer, for the 


Petitioner. . E 
|” Messrs. T. R. Ramachandra Iyer and ‘A. 


| Raghunath Rao, for the Respondents. 


v. 
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JUDGMENT.—The only question that 
has been argued is whether the interim 
Receiver appointed under s. 20 of the Prc- 
vineial Insolvency Act can apply under 
O. XXI, r. 90, Civil Proceduré Code, for 
setting atide.a sale. Under r. 90, the persons 
who can apply are ‘‘any person entitled to 
share in rateable distribution of asseta or 
whose interests are affected by the sale.” | 
Under the preceding r. 89 the pereons that. 
can apply aresuch as either own such pro- 
perty or hold an interest therein by virtue 
ofa title acquired before such sale. ` The 
difference inthe language clearly shows 
thatthe persons in r. 90 are not identical 
with those referred toin r. 89. The word- 
ing of r. 90 is really very much wider 
than it isin the preceding rule. It is also 
Significant that the wording of r. 90 is | 
substituted - for the old s.: 311 of the Code 
of 1882 which only makes provision. for, 
"any person whose immoveable - property 
has been sold." The Legislature has by 


‘this alteration’ very much enlarged the 


class of persons who can apply under r. 90 
and as held by the Calcutta High Court 
in Dhirendra Nath Roy. v. Kamini Kumar 


` Pal (1) itis clear that the word "interests". - 


need not be interpreted as interest in the 
property itself. Theword used is "interests" 
in the plural and must include any kind of 
interest, whether proprietary, pecuniary or 
otherwise, that & person may have and if 
any such interest is affected by the sale he is 
entitled to apply. Here the interim Receiver 
was appointed under e, 20 of the Provincial 
Insolvency Act and no specific order wag. 
passed conferring on him the powers under 
.XL,r. 1, Civil Procedure Code but 
from a perusal of the order which sets 
out the application I think it must be 
taken as meaning that the interim Receiver 
was appointed to take possession of the 
properjy ofthe debtor and to see that it 
was preserved on behalf both of thedebtor 
and the creditors, until adjudication had 
been made or until the insolvency petition 
had been dismissed, butitcannot be said 
that the property vests in the. interim 
Receiver, for the vesting is the result. of 
the subsequent adjudication- order if any. 
There.is apparently: no: provision under 


‘which the Court can makea vesting order 


before adjudication but the interim Receiver 
has very much: the same rights and liabili- 


‘gles a8 a Receiver, for 8.56 of the Insolvency 


. (1) Ind. Oas, 119; 51 O, 495; 28 O, Wi N 809;.A TLR,” 
1924 Gal, 788, a E 
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Act applies its provisions “so fer as may 

e to interim Receivers.” One of these 
Provisions isthata Receiver may be called 
Upon to submit accounts and if, during 
is stewardship he occasions loss to the 
Property by his wilful default or gross 
negligence he is liable to have his pro- 
periy attached and sold. If, therefore, pro- 
perty passes away from the judgment- 
debtor to another person there is a distinct 
loss to the estate entrusied to the Receiver, 
The Receiver has the duty of maintain- 
ing the property as it was when it came 


` into his hands and it cannot be said that 


his interests are unafizcted when such 
duties cannot properly be fulfilled. There 
need not necessarily be pecuniary interest 
and herethe position of trust in which he 
has been placed creates in him an interest, 
which would be affectea by any act which 
affects the trust property, and in that 
view if seems to me that he is a person 
whose interests are affecied by the sale. 
In the present case tha debtor was later 
adjudged insolvent, and his property 
became vested in the Official Receiver as 
from the date of his petition and, therefore, 
the custody of the interim Receiver must 
be deemed to have been on behalf of the 
Official Receiver and the property did as 
a matter of law vest in him when the appli- 
cation was made. 
his position stronger than if the insolvency 
petition had been dismissed, and is an 
additional reason for holding that he 
can comein underr. 90. 

In this view the petition fails and i 
dismissed with costs. 

The other Civil Revision Petition No. 72 
of 1926 is also dismissed with costs. 

Y. N. Y. Peiitions dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Frret Civin APrEsL No. 34-B or 1927. 
January 7, 1928, 
Present:—Mr. Kinkhede, A. J.C. 
GOVINDAPPA--DEFENDANT— 


APPELLANT 
versus 
SONLAL AND 01 HERB— PLAINTIFFS 
— RESPONDENTS. 


Evidence Act (I of 1872), s. 101—Mortgage—Con- 
sideration—Admission of receipt before Registration 
Officer—Burden of non-receipt. i 


N 
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HIRAUAL OHIMANLAL V. GAYRIGHANKAR AMBASHANEAR, 


This I think renders. 
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An admission by a mortgagor of raesipt of’ cone 
sideration for & mortgage before the Registrar casts 
the burden on the mortgagor to disprove the ade 
mission of receipt of consideration. 

Second appeal against a. decree of the 
Court of the Sub-Judge, First Class, No. 1, 
Akola, dated the 23rd of June, 1927, in Civil 


^ Bait No. 98 of 1226. 


Mr.N B. Niyogi, for the Appellant. 

JUDGMEN T.—The first ground which 
raises the question of want of proper 
attestation was not preSsed in view of 
the amendment of s. 68 of the Indian 
Evidence Act. The rest of the grounds 


deal with the question of the non- 
receipt of full consideration of the 
mortgage. As to this in view of the admis- 


sion of execution the burden lay on the. 
appellant to disprove the admission of 
receipt of consideration embodied in the 
deed. It is however argued that the ap- 
pellant had then just comeof age and was, 
therefore, entitled to the veil of protection 
which the law casts on illiterate persons, as 
also on inexperienced youths. I think 
that the appellant had the opportunity to 
deny the receipt of consideration or to assert 
partial receipt of consideration if it was 
a fact at the time when the deed was 
registered. Registration is a solemn act and 
there comes with it a special sanctity. I 
am not, therefore, prepared to belittle the 
evidentiary value ofthe admission which 
the appellant made before the Sub-Regis- 
trar, as to the receipt of consideration in 
full. The onus was therefore clearly on 
him. As he has failed to discharge it the 
claim was rightly decreed. The. appeal 
fails and is dismissed without notice to the 
opposite party. 

G. R. D. Appeal dismissed. 
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BOMBAY HIGH COURT. 
Szoonp Civit APPEaL No. 390 or 1926, 
December 8,. 1927. 

Present :—Mr. Justice Madgavkar and Mr. 

J^stice Patkar. . v. 
HIRALAL OHIMANLAL--—PrAINTIFF— 
APPELLANT. © | i 
versus "E 
GAVRISHANKAR AMBASHANKAR— 
DegrENDANT — RESPONDENT. 
Transfer of Property Act (IV of 1852», 35.9, 128 
— Transfer of property for services rendered —GAft or 
transfer for consideration —Construction of deed— 
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Deed wnregislered—Validity of transfer—Doctrine. of 
part performance--Contract Act (LX of 1872), se. 2 (d), 


A transferred possession of some of his properties 
to B who was attending A during his illness, and 
au brequentiy executed an unregistered document 
described as a deed of gift in B's favour Ina suit 
by ae heir to recover possession of the properties 


. from B: 
` Held, (1) that the dooument was a deed of gift 


and not a transfer in consideration for services 
rendered inasmuch as there was no promise or 
agreement on the part of A to recompense B for 
his services: i 

Sindha Shri Ganpatsingji v. Abraham (2), distingu- 


sne . 

Madhavrao Moreshvar v. Kashibai Dattubhai (3), 
followed. 

(2) that the fact that actual transfer of possession 
had taken place before the deed wasexecuted did 
mot, by itself, make the gift complete in law; 

(3) that the document, consequently, fell within the 
purview ofs. 123 of the Transfer of Property Act and 
not under s. 9 ofthe Act, and was, therefore, compul- 
gorily registrable ; 

(4) that B was not entitled to invoke the 
doetrine of part performance in his favour inasmuch 
asan agreement to make a gift is not capable of 


‘specific performance. 


Bapu Apaji Potdar v. Kashinath Sadoba Gulmire 
(1, distinguished. 


Second appeal from the decision of the 
District Judge, Broach, in Appeals Nos. 69 
aud 70 of 1994, confirming that of the 
First Class Subordinate Judge at Broach, 
in Civil Suits Nos. 280 and 189 of 1923. 


Mr. G.N.:Thakor, (with him Mr. R, J. 
Thakor), for the Appellant. 
Mr. J. G. Mody, for the Respondent. 


JUDGMENT.—The question in this 
Bppealrelates to the validity of the trans- 
fer of a house and twelve bighas of land of 
the deceased Ishvarlal Girdharlal, brother 
of the plaintiftappellant, in: favour of the 
defendant-respondent Gavrishankar. Both 
the lower Courts have upheld the respond- 
ent's title on the ground that as the deceas- 
61 had transferred possession of the property 
prior to the documant Ex. 26, the lutter did 
not require registration under 8. 9 of the 
Transfer of Property Act, being made not 


-a3 a deed of gift without consideration, but 
" there being consideration in the shape of 


services rendered by the respondent to the 
deceased during his illness. 
For the purposes of this second appeal, 


we accept the facts as found above by the 


lower Courts. The deceased was suffering 


, from consumption. During his last illness he 


was attended upon by the respondent Brab- 
min and his family. He transferred pos- 


‘gession of the house in May 1922 and of the 
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lends early in August, 1922. He paesed the 
document, Fix. 26, which he himself calls 
a deed of gift, on August 10, 1922, made a 
Will, Ex. 21,0n October 20, 1922, and died 
on November 11 Under the Will he leaves. 
the property to his brother, the plaintiff- 
appellant, and ordere:— . 

“Brahmin Gavrishankar Ambram of 
Tham has attended upon and served me 
very well Therefore, I direct my aforessid 
brother Hiralal that he shall make a gift of 
twenty fivebighas of land to the said Gavri- 
shankar when he gets possession of the pro- 
perty." ` 

The trial in the lower Courts proceeded : 
in the main on the question whether the 
transfer of title and of owrership was com- 
plete before and apart from the document, 
Ex.90, and whether the document did or 
did not require registration. Itis argued 
forthe appellant that the document, Ex. 
26, was a deed of gift under s. 122, and re- 
quired registration under s, 123, of the 
Transfer of Property Act. For the respond- 
ents it is contended that it was not a trans- 
fer without consideration but the consider-. 
ation consisted of the services rendered by 
the respondent to the deceased during his 
illness so as to be good consideration under 
8. 2, cl. (d), and validates the contract under 
s. 25 of the Indian Contract Act, and that in 
any case, under the principle laid down in 
the Full Bench case of Bapu Apaji Potdar 
v. Kashinath Sadoba Gulmire (1), the res- 
pondent, being a personin possession with 
&n agreement, was entitled to resist the 
claim of the appellant. 

The only oral evidence in the case was 
that of the respondent. Reading that evi- 
dence carefully, we find no allegation even 
by the respondent that atthe time when he 
was attending on the deceased, there was 
any promise oragreement of payment, much 
less of payment by transfer of land. On 
the contrary, he admits in cross-examina- 
tion: “My pay was not settled. There 
‘was no contract that he should give so 
much land tome. It was his pleasure to 
give or not to give land to me. Iserved him 
with & hope to get compensation." "These 
admissions make it abundantly clear, in our 
opinion, that while there was hope on the 
part of the respondent, there was no pro- 
mise, agreement or contract on the part of 
thedeceased. lfso,the case is clearly dis- 
tinguishable from the case of Sindha Shri 


(1) 39 Ind. Cas, 103; 41 B. 438; 19 Bom. L, R, 100, 
i , 
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Ganpatsingji v. Abraham (2), where Farran, 
C. J. at page 757*, observed : “it was not 


intended by the parties that the plaintiff's. 


services should be rendered gratuitously. 
They were intended to be recompensed." 
Tae present case, in our opinion, falls rather 
within the scope of the reasoning. of Ohan- 
davarkar, J., in the case of Madhavrao More- 
shvar v. Kashibai Dattubhai (3), The deed, 
Ex. 6, itself is styled at the head as a deed 
of.gift and the word “ gift" occurs in no 
less than five places. The single fact that 
actual transfer of possession had taken 
place eight days before the document does 
not make the gift complete in law, or the 
document the less a deed of gift. Andin 
fact, itis clear both from the written state- 


ment and the evidence of the defendant- 


respondent that a registered deed was in 
contemplation but was not completed for 
reasons which can only be a matter of sur- 
Mise, suchas the death of the deceased or 
possibly the provision in the Will. However 
that may be, we doro: agree with the view 
of the lower Oourts that the services during 
the illness were the consideration of the 
deed and not merely the motive as, in our 
opinion, they were. The deed, therefore, 
falls, not under s.9 but under s, 122 and 
under s, 123 of the Transfer of Property Act 
transfer of the property would not be com- 
plete without a registered document which 
Ex. 26 is not. 

As regards the defence of possession with 
an agreement, anagreement to sell is cap- 
able of specific performance. Therefore, 
the equitable doctrine of part performance 
has application in cases such as the Full 
Bench ease of Bapu Apaji Potdar v. Kashi- 
nath Sadoba Gulmire (1). This is an agree- 
ment to make a gift not capable of specific 
performance and the doctrine of part-per- 
formance has no application and cannot, 
therefore, help the respondent. 

For these reasons, the appeals "are allowed 
the decrees of the lower Courts in both the 
suits are set aside, and the plaintiff-appel- 
lant's suitdecreed with costs throughout. 
against the defendant-respondent. 

A. N. A. Appeals allowed. 

(2) 20 B. 755; 10 Ind. Deczi(s..s.) 1074.0 

(3) 5 Ind. Cas. 599; 12 Bom. L. R. 9; 34 R. 287. 
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RANGOON HIGH COURT: 
Orvit Revision No. 74 oF 1927, 
< August 25, 1927. , 
Present :—Mr. Justice Baguley. 
^. MA HAWA BL-—APPLICANT 
versus 
SEIN KHO—RzSPONDENT, 


Execution sale—Land in possession of lessee 
to recover rent from lessee— 
Transfer of Property Act (IV of 1882), s. 8—Agrt- 
rent— Apportionmént— Principles— Civil 
Procedure Code (Act V of 1908), s. 115—Court failing 
to grasp fundamental point —Revision-—Interference. 

The plaintiff got a decree against another and 
sold and purchased the latter's rights in certain 
paddy land. She was notable to get possession 88 
the land was inthe occupation ofa lessee. She sued 
the lessee for rent, after the latter had reaped the 


‘erops. The lower Appellate Court dismissed the 


guit holding that as the plaintiff had only. bought 
the land and ass. 8 of the Transfer of Property Act 
.had no application to execution sales the plaintiff 
was not entitled to recover the rent: 

Held, (1) that what passed to the purchaser at the 
Court sale wasthe right, title and interest of the 
judgment-debtor in the land sold and not tife land 
as such and that, as the judgment-debtor was en- 
titled to recover rent, the plaintiff was also entitled 
to recover it from the lessee; : 

(2) that agricultural rents are not apportionable, for 
they accrue once and for all at the time the crops 
are reaped and do not accrue from day to day, and 

consequently entitled to 

recover the rent, quite apart from s. 8 of the 
ransfer of Property Act: 

Held, fusther that the High Court can interfere 

in revision where the lower Court has totally failed 

to grasp the fundamental point ofthe case. 


Mr. Maung Tin, for the Applicant. 
Mr. Leong, for the Respondent. 


JUDGMENT.—Ma Hawa Bi got a 
decree against one Maung Khin. In execu- 
tion she attached some paddy land as the 
property of her judgment-debtor. At the 
Court auction which ensued she bought the 
property, with the permission of the Court 
and the sale to her was confirmed on Octo- 
ber 5th, 1929. The: sale took place on 
September, 10th, 1925, and her title ‘dates 
from then. She applied to be put t 
possession, but she failed to get possession 
immediately, as the defendant claimed to 
be in possession as lessee from Maung 
He continued in occupation until 
he had reaped his crops and ghe now sues 
‘for the years rent. The defendant claim- 


- ed that he had paid the rent in advance 


to Maung Khin, but thisclaim has been 
rejected and rightly so, in my opinion, by 
both the lower Courts. 

The trial Court was unablé to discover 
the exact rent agreed upon between the 
defendant and Maung Khin and has given 


x X 
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the sum of Ra.. 450, ihe amount claimed, 
' holding that that would be a reasonable 


~ 


yent, The Additional District Judge in 


appeal set aside tbe decree of the trial 
Oourt and dismissed the suit. Against this 
©“. appellate decree the present application 


- . .in revision has béen filed. The point taken 


* ‘by the Appellate Court wag.that the 
+ plaintiff brought only the lends in -qunes- 
tion and, as s. 8*of the Transfer of Pro- 
perty Act does not apply to execution 
“pales, she was not entitled to the rent 


subsequently accruing forthe lease, In my gr 


r 
` 


facts. a 

Jl am well aware that the sale certificate 
only mentions the lands as being sold. This 
'i1s a very common practice in mofussil 
Courts, but. it is quite erroneous. Land 
as such is never sold at a Court auction, 
It ig the fundamental basis of Court auo- 
“tions that there is no warranty of title, 
di the Court purported to sell lands out- 
right,and it was subsequently discovered 
‘that the judgment-debtor was not the sole 
outright owner the vendor could be pro- 


. opinion this is atotal misconception of the 


; ceeded against for breach of warranty. All. 


that passes at the Court auction is the 


_Yight, title and interest of the judgment- 


‘debtor, 2. e., the purchaser is. placed exactly 


“into the shoes of. the judgment-debtor as - 


regards the land sold. 
In this case, so far as it appears from the 
record, the judgment-debtor, Maung Khin, 


^was the outright owner of the land, but he ` 


. had not, at the moment, uncontrolled pos- 
session of the land. He had, as he ‘had 
. & prefect right to do, leased the land tothe 
defendant. Therefore, though he was the 
outright owner of.the land, he had no 


. right to possession of the land until the 
end of the current cultivating season. On 


. the.other hand, in place of his immediate 
_ Tight to occupy the land as owner he had 


got the right to receive, in his capacity 
. B8 owner, the rent payable by the de:end- 


antatthe end of the cultivating season. 


. As the plaintiff bought the whole of Maung 


, Khin's right, title and interest in the land, 


; ghe also became by her purchase the out- 


. tight owner ofthe land, limited by the fac: 
,that she could not lawfully claim immedi- 
“gte possession of it; but in place of this 

ghe had, arising outof the land, theright 
." to get the *rent payable by -the defendant 
cat the expiry of the cultivating season in 
.plaee.of her right to immediate posses- 

sion as owner. As agricultural rents are 


i 
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not apportionable, for they accrue once . 
and for all at -the time the crops are 
reaped and do not accrue from day to day 
there could be no question. of apportion- 
ment.: The plaintiff-wae, therefore, entitled 
to the rent, quite apart from s. 8 of the 
Transfer of Property Act, and entirely 


‘from first principles.. Judges must dis- 


tinguish between land itself, and interests 
in land. ' ! M 
The lower Court has not merely made 


a miatake of law, it has totally failed to 


asp the fundamental point of the case. I, 
therefore, think that I can interfere in re- 
vision. l ; 
l, therefore, set aside the decree of the 
lower Appellate Court and restore the 
decree of the trial Court, giving the 
plaintiff a decree for Rs. 450. . The de- 
fendant will bear the plaintiffs costs 
Appeal allowed. 


a ciini 


A. N. A, 


BOMBAY HIGH COURT. 
Civin Revision i d No. 339 or 


925. 
December 13, 1827. i 
Present:—HMr. Justice Madgavkar and Mr. 
MEM Justice Patkar. . 
MAHASUKH JHAVERDAS AND OTHERS ^ ' 
—ÁPPLIOANTS 


t versus 
VALIBHAI FATUBHAI AND OTHERS 
— OPPONENTS. 
Provincial Insolvency Act (V of 1920), a. 52~ 
Attachment of property—Adjudication of debtor — 


, Duty of attaching Court to deliver property to Receiver » 


—Sale, legality of. 

A Court which attaches the property of a judg- 
ment-debtor iş in possession of such property 
within the meaning of s. of the Provincial 
Insolvency Act, and must stop the proposed sale 
and direct ¢he property to be delivered to the 
Receiver if the debtor applies to be adjudicated asan . 
insolvent before the sale is conducted. It cannot 
order the sale to proceed proposing to pay over the 
sale-proceeds to the Receiver. - 

Application against an order of the First 
Class Subordinate Judge at Nadiad, in Suit 
No. 5204 of 1921. 

Mr. B. Q. Rao, for the Applicants. 

JUDGMENT.—After attachment and 
before sale, the judgement-debtor applied’ 
to be adjudicated insolvent. The question 
in this case is whether the attaching Court 
was bound under s. 52 of the Provincial In- 


eolvency Act to adjourn the salo and direct | 
the property tobe delivered to the Receiver, - 


/ 
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br, whether it was right in ordering the sale 
to proceed, proposing to pay over the sale 


r 
1 tnr 
PI 


` 
- 


proceeds only to the Receiver. That ques-. 


tion depends upon.whether the words “in 


the possession of the Court ". used. in 8, 52. 


of the Provincial Insolvency Act include the 
process‘of attachment by the: Oourt. We 
are of opinion that the effect of attachment 


f 


rF 


ici 
^ 


Db 


sa 


^ RAMAGOPARA MAIDO UD BUHSAMÉAESo 000000 164 


position as guardian and isg entliled te Yetaln pono 
session of the property as. against the minor. [p. 158 | 
col. Lj” el TNT 

Where two Judges ofa High Court in hearing -an 


 &ppealagrée in allowing the appeal in respect of 


the major: portion ofthe claim butdifferas to some 
items, the judgment of the Court’ should be, in re- 
spect of the major’ portion, in accordance with» the 
concurrent opinion.of the two ‘Judges and in respect 


of the portion in which they differ, the judgment of 


of an immoveable property undérs. 64. of | 
the Code of Oivil Procedure is that the: 
property attached is kept in custodia legis 


during the period of attachment.. Whe- 


ther physical possession does or does not: 


exist, is immaterial, It follows that the 
Court which attaches the property and pur- 
ports to sell it is in possession within the 
meaning of s. 52 of the Provincial Insol- 


‘dissented from. . 


^ Khan (7), distinguished. | 
i5 Per Phillips, J.—'The word “opinion” 


the Oourt below must be confirmed, under a. 98 (2) 
Oivil. Procedure Code [p. 161, eol. 2«p. 162, col. 2 ) 

` Punjab, Akhbarat and Press Co., Lid. v. Ogilvie (5), 
. Manavikraman: Tirimalpad: v. Collector of the 
‘Nilgiris (6).and Krishen Doyal Gir v, Irshad. Ali 
im à 98 (1), 


+ 


" Oivil' Procedure Code, cannot be'interpreted' as ` 


. meaning the opinion of the Judges ori the whole case 


vency Act, and must stop the proposed sale. 


‘and direct the 

the Receiver. n j 
We allow the application, and set aside 

the.order of the lower Court, ^. 


property to be delivered to 


_ questions in issue. [p. 161, eol. 2. 


but means merely their opinion on each of the 

` Per Srinivasa Ayyangar, J.—When there are ‘only 
two Judges hearing the appeal, thedisposal of the 
appeal should ‘be in accordance with the opinion of 


"both the Judges, that is, the judgment of the Court: 
. in the case should be in accordance with what both’ 


The applicants will get, their costs from. 


the assets. 
own costs in both the Courts. 
å N, A, Rule made absolute, 


E. rale ET 


i 


. MADRAS HIGH COURT. > 
.ÀrrBaL Suits No. 330 arp 459 or 1923. 
an October 31, 1927, | 5 
Present:—Bir William Watkins | 

. . Kr; Officiating Obief Justice, and 
..*Mr. Justice Srinivasa Ayyangar. — 


“RAJAGO PALA N AIDU—Puatstire— D 


APP&LLANT | 

; ' versus ` y | 
SUBBAMMAL AND ANOTERR—DEFEBNDANTS 
DRE — RESPONDENTS, `, 

Civil Procedure Code’ (Act V of 1908), s.. 
Appeal tö High Court—Judgee in appeal agreeing 
in respect of major portion of claim and , dis&greeing 
as to small portion—Judgment of Court below, whe- 
ther can be confirmed—Trust—Litigation , by trustee 
on behalf of trust im good faith but neither , necessary 


s Phillips, 


98 (By. 


The opponents to.bear their: 


/ 


, tingency 
_ wherein. 


` the Judges may concur in and agree to. [p. 163, col,- 


. ‘The expression "majority" in the second clause of- 
8.98 includes‘unanimity, and the word "judgment", 
in the clause ‘should be construed merely as referring 

to the final decision, in other words, to the decretal 


ortion. [p. 183, col. 2.] 
pore ELS of two Judges should be of the same 


opinion with regard to varying or reversing a decree 

respect to certain matters there issuch. a,’ 

"A. concurrence in the judgment varying 
i 0 


“with ; 

or reversing 
the decree appealed from and, therefore, the con- 
referred to in s. 98, cl. 2, does not arise 
alone the decree appealed from should be 
aonfirmed inits entirety. (ibid.] » 


. Per Phillips, J. (Srinivasa Ayyangar, dissenting.) 


LC W here a trustee launches into a litigation on behalf 


. faith, ever though : e 
uod if the trustee had exercised due care and 


nor proper—Trustee, right of, to reimbursement — 


Miior—Guardian ad litem—Purchase of 
perty in Court sale, legality of. = > ; 

It is beyond the province. of a trustee to admit 
the legality and validity of a’ claim whigh has 
been specifically given up by a creditor, and’ he 
ought not to be allowed to debit 


minor's pro- 


"aisy 


i Nu 
14 
4 ` 
1 = + 
, a‘ 


advantage by his 


“QO: S. Nos. 62 of 1938 and 38 of 1:20, . 
.. .Meesrs. C. S.: 4 
‘Srinivasa Iyengar, for the Appellant.; 


^ ^. Messrs. V. : 
V. Muthukrishna Iyer and K. Narasimha. 


4 
i 
s 


r 
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«7. Per Srinivasa Ayyangar, 


ofthe trust which isneither proper nor necessary in 
the interests of the trust estate the. trustee ia not 


entitled to be reimbursed in respect of such litigation ` 


expenses. [p 156, col. 1.] 


"he reimbursed the moneys which he spends on liti- 
idu which:he bona fide believes to be in the 


. interest of the- cestui que trust provided he has not 


‘been guilty, of serious laches or misconduct. Ag 
Lesion tary the Court should allow in favour of 


-A trustee expenses which he has incurred in respect 


of the estate -provided they are incurred in good 
such expenses might have been 
attention. [p. 159, col. 1.) p — ae 

Appeals against the decrees of the-Court 
of the Subordinate Judge. Mayavaram, in 


* 


K. 


* 
n 
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Venkataehariar and V. 


C. Viraraghavachariar, T, 


Tyengar, for the Respondents. Opni 
"rS JUDGMENT. Pow 
E Phillips, 
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arises from tho decree in a suit in which the 
plaintiff sued for an account against the 
lst defendant, the trustee of his estate. 
‘The ist defendant was appointed trustee 
by a settlement deed executed by the 
plaintiff's adoptive father just before his 
death. The latter's widow Subbammal 
disputed this settlement deed and there 
ensued quarrels between her and the Ist 
defendant which have continued to the 
present time. The widow finally filed 
O. 8, No. 180 of 1901 to set asida the deed, 
but her suit was dismissed on 16th Septem- 
ber, 1902; the appesl was dismissed on 26th 
January, 1903, and the second appeal on 
21st July, 1905. A further petition, O. P. 
No.2110f1903, was filed by the widow to 
remove the 1st defendant from his guardian- 
Ship and two suits were filled in 1911 and 
1912 for maintenance. This quarrel between 
the plaintiff's mother and his guardian 
"has to be kept in mind in considering the 
facts of this case. The lower Court has 
given a decree for Rs, 1,895-12-3 in respect 
of income and mesne profits, and also a 
sum of Rs. 400, being the amount of the debt 
due to the estate by Subbammal's brother. 
The plaintiff has now appealed and the 
lst defendant has filed a memorandum of 
objections. 

The first item for consideration is the 
income from the nanja lands in Edamanal 
and Madhanam villages. The Gommis- 
sioner alloweda certainsum at which he 
Brrived on an estimate of the income, 
disregarding the Ist defendant's ac- 
counts. The Subordinate Judge would 
not accept this, Heaccepted the figures 
in the Ist defendant's accounts. The 
parties after considerable argument have 
now agreed that the amount to be decreed 
shall be calculated according tothe esti- 
mate given by the  Qommissioner less 
10 per cent, and that the conversion rate of 
paddy shall be Rs. 1-10-3 per kalam, and we 
order accordingly. 

The next item is the income from the 
punja lands in the same two villages. 
Thisincome was derived from cocoanut 
and other trees on the land. It appears 
from the Ist defendant's accounts that 
some of the trees were let for tapping and 
income obtained thereby, The Commis- 
sioner refused to accept these figures on 
the ground that tapping trees did not re- 
present the proper way of managing a 
cocoanut estate. There seems to be no 
ground for thig assumption andthe Sub- 
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ordinate Judge, conséquently, took the 
figures of the trea tapping income in the 
defendant's accounts and allowed that 
amount plus Rs. IUO per annum from all 
ether sources in both villages. Both parties 
object to this finding. The appellant 
claims to receive the tapping income and 
also the income from all the other co- 
coanut trees atan estimate of eight annas 
a tree per annum, There are no data 
to justify this and in fact itis somewhat 
difficult to arrive atthe exact amount of 
income received by 1st defendant. The re- 
spondent contends that the figures in his 
accounts should be accepted as correct and 
this raises the question as to how far the Ist 
defendant's accounts Exs. XV to XVII 
ean be relied on. They are described by 
the lower Court as mirasdar's accounts 
such as any mirasdar will keep. What 
exactly "mirasdar's accounts" may:mean, I 
do not know, butI take it that they must 
mean accounts kept casually and notin 
a business-like manner; at any rate the 
accounts filed before us are not such as 
should bekept bya trustee, The evidence 
of D. Ws. Nos. 20 and 23 as to the writing 
ofthe accounts is discrepant and conse- 
quently the proof of the accounts is not 
satisfactory and it also appears that 
these accounts were not produced in 
Court until December 1917. The lst de- 
fendant began hisduties as trustee in 
1901 and there have been several occasions 
on which his accounts might have been 
produced, such as the guardianship pro- 
ceedings in 1911 and the maintenance 
suit in 1912, in which he was specially 
summoned to produse them. When they 
were produced in 1917 in O. S. No. 113 
of 1918the explanation for non-produc- 
tion earlier was that the accounts had 
been given to a prior agent ofthe lat 
defeadant one Sundarappier, and that he 
had wrongfully kept them until one week 
before they were produced. The fact 
that the Ist defendant did not preduce 
the accounts when summoned in the 
maintenance suit, but preferred to com- 
promise the suit and the fact ths accounts 
includes entries forthe period during which 
they were in the custodyof a third party 
give room forconsiderable suspicion that 
the accounts havenot been written upin 
the regular course of business. I would 
not suggest that they have been wholly 
concocted for the purpose of this case, but 
it would appear thatthey were not written 
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‘ip regularly but probably. "written up at 
longintervals without sufficient, materials 


two items which support this "conclusion. 


A lease was given of trees“ for Rs, 15 


& year which the lessee (D. W: No. 2) says 
he paid and the accounts show. an item 
of Rs.45 in 1905 for three ‘years’ rent; 
The same leasee says. that he continued 
the lease at Rs. 18-12 0. per^ annum for 
five years. Thenext receipt of rent shown 
in the accounts is one o? Rs. 75 in. 1907 
which is said to represent four years’ iù- 


come at Rs. 18-12.0a year, and yet the 


entry appears only two years after the 
aymentof the rent under the prior 
ease without. any explanation as to why 
rent was paid in advance. Itis unneces- 
Bary to desi further in detail with these 
accounts the vouchers for which are not 
produced, and it is evident to my 
mind that the . accounts have: been pre- 
pared at considerable ‘intervals from 
memory or possibly inadequate. materials. 
This being so they cannot be treated as 
proof ofthe actual income and expenditure 
of the estate although they may be -use- 
ful in cases where they corroborate other 
evidence. If then, these accounts are re- 
jected, we have to fali: back. upon an 
estimate of the income from the trees 
other than those that were tapped. The 


lower Court has fixed this at Rs,- 100. 


per annum and there seems to be no reason 
for disturbing that estimate, which can 
only be approximate in the absence of 
proper data, ! 
Although the appeal includes. a large 
number of items to which objection is 
taken, they have not all been pressed. The 
next most important-items are the charges 
for litigation expenses, The biggest item 
relates to the expenses in O. S. No. 13sof 
1910. This suit was brought by.,the lst 
defendant on behalf of the minor plaintiff 
to set aside the sale of some lands which 
had been sold in execution of the decree in 
O. 8. No. 176 of-1903 filed by one Alamelu 
Achi. That decree was transferred in 1904 
to one Sanjeevi Reddi and subsequently“ to 
Rajagopal Naidu. Itis ncw' admitted that 
the property was purchased benami for 
plaintiff's mother Subbammal and it is not 


disputed that the purchase ‘was out of her 


own funds. The Ist dofendant- contends 
that he only came to know of this decree in 
1909, but that this statement is false is 


clear. from his own disposition. wherein he 
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' of the debt was 


' 488 . 


“paid that he had putin a counterspetition 
‘asserting that the decree-holder would not. 
to ensure their accuracy, Imay refer to 


receive the decretal amount piecemeal as 
her grandson Ramakrishna Pillai, who was 
managing her affairs said so, He also said, 


“ "I sent word through my-agents requesting 


him (namely, Ramakrishna Pillai) fo take 
the amount piecemeal. on two or three 


. Oceasions,. but I do not remember parti- . 


:eularly when". As Alaneelu Achi, the 


- grandmother.of Ramakrishna Pillai, trans- 
, ferred her interestsin the decree in 1904 as 


- appears from the suit register, Ex, H-6, it 
is clear that the Ist defendant must have 
known ofthis decree before that transfer, 
otherwise he could not have been negotiat- 
‘ing its payment with Alamelu Achi's grand- 
‘son as deposed to by him. No doubt 
O: S. No, 176: of 1903 was originally brought 
-against the present plaintiff reprereated by 
two guardians Subbammal and the Ist: 
defendant. For some reason, not apparent 
the suit was proceeded with against the . 
plaintiff represented only by Subbammal. 


. It-is quite possible that the Ist defendant 


. did not receive notice of the suit, but there 


"i8 no ground for supposing that he was 


: deliberately.and collusively kept in igno- 
rance of it; and tbe.fact that he knew of the 
decree in 1904, although he will not now 
admit it, is a strong point against the bona 


~ fides of his subsequent proceedings, It is not 


now disputed that the decree amount wag 
legitimately due, being adebtdue by the 


. plaintiff's deceased father, and apparently 


there wasnot defence to the claim. The 


: -yecital in the suit register thatthe suit wag 


- based on a bond executed jointly by plaint- 


. iffs- adoptive father, Sami -Naick,. and 


plaintiff's natural father, cannot in the 
.&bsence of other evidence show that tho 
natural father was also liable, for the suit 
--was brought ten years after the debt became 
‘due and the natural father was not im- 
pleaded. As the plaint debt appears, prima 


. facie, to be time-barred, it must have. been 


. kept.alive by eireumstances not diselosed in 
‘the suit register. There is thus no neces- 
sary liability. on the part of plaintiff's . 
, natural father. Ifit were true that a- part 
| due, by the plaintiff's - 
natural father, we should have expected: 
some reference to itin the Ist defendant's 
suit, O. S. No. 139 of 1910, but all that he 
states there in his plaint, para, 10 is that 
Subbammal hadno rightto accept full liabil- 
. ity for the debt. The contention that this 
means thata part of the debt was due by 


i 


; 180 
the plaintif’s natural father cannot be 
accepted as it would have been a very 


' B'rong point in lst defendant's favour when 


pecking to set aside the decree aud must 


- have been. specifically mentioned in the 


plaint. We see then, thatthe Ist defendant 


- was & Ware of the decree against the estate in 


1904 and it was not until the property had 
actually been sold in execution that he filed 


^. &Bsuittoset iteaside, The argument for 


. yeapondents that he brought this suit, 


being taken unawares by the decree and 
execution proceedings and, buna fide 


believed that they were all improper can- 


not be accepted, for, as I have pointed out 
above, he was aware, in 1904, thatthe decree 
had been passed. Theobjectin bringing 
this suit would appear to beto save him- 
self from responsibility for the sale of the 
trust property. One of his agents, D. W. 
No. 20, says: that the suit was filed after 
faking the advice of the Government 
Pleader. The lst defendant himself merely 
says that he delayed for one year to file the 
suit as he had to consult as to what.to do." 
In the deposition of D. W., No. 20 there is a 
remaik by the Subordinate Judge that his 
demeanour was very unsatisfactory. It is, 
therefore, doubtful whether we can accept 
his statement thatthe Government Pleader 


. of Tanjore did advise the suit for his evi- 


dence is not directly corroborated by the 
plaintiff. Had the lst defendant acted 
bona fide he would have filed the suit as 


. Boon a8 he came to know of the decree, 


/' mot 


P 
Lad - 


. . the estate, 


Itis possible that he might have taken the 
objection that the Court sale benami in the 
name of the Ist defendant did not operate 


- to create any right in her, seeingthat she 


had been acting as the guardianad litem of 


- the plaintiff in the suit, and might have 


claimed to have the property restored to 
plaintiffs possession on that ground, but 
thatis a very different mutter from im- 
peaching the whole of the decree and the 


. , subsequent execution proceedings. Iam of 
opinion then, thatthe lst defendant was 
justified as trustee, in' bringing. 


this suit and when the suit was dies- 


missed he was still less justified in 
preferring an appeal and & second appeal. 


It seems to me thathe was influenced by 
feelings of enmity towards the defendant 
and was not acting, bona fide in tbe in- 
terestsaf cestut que trust. I would, there- 


fore, disallow him the costs of this suit 


which have been charged by him against 
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.In connection with this, there are alsa 
items showing the expenses incurred by the 
lst defendant in 0.. S. No. 766 of 1903 
namely Alamelu Achi’s suit. What: he did - 
in that suit was to resist delivery under the 
Court sale and to take obstruction proceed- 
ings in Court.. As I have found above, this 
conduct cannot have been. bona fide aud, 
therefore, the large expenses in this con- 
nection, amounting to over Rs. 357 cannot 
be debited against theestate. ^  . 

The next items are costs incurred by 
the lst defendantin suits filed agaiust the 
estate by various creditors in 1903. The Ist 
defendant's excuse for not defending these 
suitsand for not paying debts ultimately 
found to be due is that in the first place, he 
was notin possession of any information 
as to the details of the debts owing by 
Sami Naick and,in the second place, his. 
position as trustee was the subject of 
litigation which did not finally terminate 
until the decree of the High Oourt in July, 
1905. It is hardly eredible that the Ist 
defendant should have taken up the care | 
of the trust estate without any: papers relat- 
ing thereto, He says that all the papers 
were with the widow, Subbammal, but al- 
though he brought acriminal case against 
Subbammal for removing paddy belonging 
to the trust estate he did not charge her with 
removing any papers relating thereto. He 
could, therefore, have ascertained, at any 
rate approximately, what debts were due 
and have madearrangements for discharg- 
ingthem as directed in the settlement deed, 
His further pleas that he did not like to 
make any payments until the High Court 
recognised his status in 1805 isfaleified by 
the fact that in February in 1905 hedid pay 
off one of the deceased's debts Ex. XIII. lt 
is also absurd for him to assert, as he doeg 
in his deposition, that although he had 
been ,recognised by the Court as the 
proper trustee it was not open to him to pay 
the amount of the debts claimed into Court 
and ‘thereby absolve himself from personal 
liability. I think it is possible that he 
might have allowed the debts to become 
decrees frcm motives of cauticn, but he 
certaimly shovld have paid the decree 
amounts without incurring costs in execu- 
tion. Thisisihe conclusion arrived at by 
thelower Oourt and I am not prepared to 
hold differently. COS. 

The last item dealt with in the appeal 
relates to 50 kalams of paddy and Rs. JON 
charged as payment to Subbammal for hey 


/ 


105 L. O..1928 


maintenance. Subbammal brought a suit 


O. S. No. 104 of 1910 claiming maintenance . 
s of the estate. 


under her husband’s ‘settlement deed. 


She‘ alleged thatshe bad only received . 


100 kalams of paddy end Rs. 200 in all 
instead of 60 kalams of paddy and Rs: 100 
perannum. She, however, gave up her 
claim to arrears of maintenance: except for 


the six - years before suit and from that’ 


amount she deducted Re. 200 'and 100 kalams 
of paddy. The Ist defendant in his written 
statement denied the claim. and set out in 
detail all the amounts which must be 
treated as given towards the widow's main- 
tenance. These paymenss came to a total of 
Rs. 1,173-4-0. It is now urged for the res- 
pondents that the Ist defendant in filing 
this written statement admitted that the 
arrears prior to six years back were legally 
due to Subbammal and merely pleaded 
these payments as a set. off against the 


tota] maintenance.due irom the date of 


the husband's death, Even assuming that 
that is so and that the payments pleaded by 
bim were true, the balance recoverable 
by Subbammal. would only. !have been 
Rs. 774 according to the calculation of 
respondents Vakil which has not been 
challenged -whereas she got a decree for 
Rs. 855 as sued for, the Ist defendant 
not contesting the suit. It seems to me 
to be going beyond the. province of a 


trustee to- admitthe legality and validity 


of a claim which has been specifically 
given up by the creditor, and, therefore; 


he ought not to be allowed to .debit the. 


payment of such claim to the trust estate, 
Even, therefore, if we could read into 
these two documents .such an admission, 
it was'an admission to the prejudice of 
the trust estate. The plaintiff only claims 
with reference to his suit costs, Rs. 145-6-0, 
and also Rs. 100 and 50 kalams of paddy, 
As regards costs the lower Court rightly 
disallowed them to the -lst defendant, 


for Subbammal had. filed.a suit after... 
sending two demand notices to the lst. 


defendant. As regards the other item, I 
think. the plaintiffs claim is: just. If 
we treat the payment es being one in- 
cluded in the payments pleaded as set 
off, the decree passed was in efcess of 
what “was due, “In fact, therefore, the 
plaintiff has been charged twice over for 
this payment and the ist defendant must 
make it good. | j 

ne more item. remains, . 88. item of 
Ra, 121-80 due under a promissory noie 


N 
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“Li: The whole of this 
" duly receivedand credited in the aceounts 


of that sum. There 
Rs. 381-6.0. was 
rnote Ex. 


-away. This amount 


‘Ist defendant has filed 


_ been argued. 
^ In ‘the -decree £76 


.in the written statement, 


í favour. 


‘which he failed to receive. 
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Ex. L-l, executed by.one Adimu 

in favour of the Tet defendant : bees 
This witness took a lease 
of cocoanut trees for three years for a 
Sum of Rs. 381-6-0 as appears from Ex 
lease amount was 


It is contended that this promissory note 
was executed in satisfaction of a part 
is nothing but o 
evidence to support this AA Tes ; 
recital in the promissory note does not 


. bear it out for it apparently relates to 


& lease of 36 trees, whereas the sum of 


due in respect of 
trees tapped at different timés. This De 
missory note Ex. L-l, was. discharged by 
the execution of a subsequent Promissory 
Ex. L-2, and it was executed in 
fovour of the let defendant personally 
Exhibit L-1 clearly imposes a liability on 
the trustee and he has not explained tt 


must be i 
'appellant's favour. SENS i 


have now dealt with all t j 
at issue argued in this appeal VM 
the plaintiff and the Ist defendant, : The 
& memorandum 
these have been 
and I proceed 
others as have 


of. objections and some of 
dealt with by me above, 
to deal with such of the 


kalama o 
taken by. the trustee after ds Picks 


death: have been included. Th 

4.6, 276 has been taken from the evi’ 
of the defendant's own witness, his kariaa- 
than. .It is suggested that 276 ig clerical 
mistake for 2:6. which &ppears in de- 
fendant's accounts but it must be noted 
that the plaintiff claimed 300 kalams of 
paddy and this claim was not disputed 


; I think, thi 
àmount has rightly been given in plaintif’s 


There is another sum ‘of ‘Rs, 4(0 


‘which the 1st defendant admitted wag 


due from ‘one Ramaswami Naidu and 


because he 


thought that more was due, He must 


account for this. 


We now” come to the question arising -> 


. between: the plaintiff and hi o 
EE nd his mother Sub. 
- that as .Subbammal 


he Subordinate Court found 
purchased „the pro. 
the decree in O. 8, 
bound to restore to 


perty in execution of 
No, 176 of 1903 she was 


‘possession to the plaintiff as she only. acted: 


` 


n 
e- 


7 
e ` 
: t 
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as a trustee for him in the purchase. 
In the decree there is no order for de- 
livery of possession and the plaintiff now 
asks thatitshall be given to him. This 


“must depend on whether Subbammal really’ 


acted as plaintiff's trustee in. the purchase. 
The ease relied upon by the appellant is 
Peary Mohan Mukerji v. Manohar Mukerji, 


(1) In that ease it was held that a pur- 


chase of debutter property by its shebait be- 
nami and. without: disclosing that he is 


. the real purchaser is invalid even when 


the sale is in execution proceedings and 
the shebait has paid the full market value. 
On the facts the present case - is clearly 


- distinguishable, but inthat judgment’ re- 


ference is made to Lewis v. Hillman (2) 
where it was laid down that even if an 
attornéy or agent can show he is entitled 
to parehase, yet if instead of openly 
purchasing it, he purchases it in the 
name of a trustee or agent, without dis- 
closing the fact, no such purchase as that 
can stand for a single moment. In the 
present case, however, it is really very 
doubtful whether Subbamal can be desm- 


ed'to have held a fiduciary position for . 


the plaintiff so far as this sale is con- 


' cerned, She was his guardian ad litem 


in the suit but was not in possession 
of his property and was not trustee for 
his property, for the lst defendant held 
that position. When, therefore, the pro- 
perty was sold in execution of the decree, 
properly speaking, Subbammal could not, 


y her position as guardian ad litem, . 


gain any advantage in the. proceedings, 
&nd there appears to be no reason why 
Bhe shóuld not, out of her own money, 
have purchased. this property which had 
to. be sold and in respect of which she 


was in no sensea trustee. The plaintiff, . 


therefore, is not entitled to recover pos- 
in any case he could in 
equity doso onlyon reimbursing to Sab- 
bammal the purchase-money which had 

one to the benefit of the plaintiff's estate, 

he prayer for possession must be dis- 
allowed but it is probably not of much 
importance as the plaintiff and his mother 
have been living „together for a. long 


x 
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time and there.is & considerable body of 
evidence that the plaintiff himself is in 
actual possession. The alternative prayer 
that if possession is not given the lst de- 
fendant should be ordered to pay damages 
has not been. separately valued in the 


“memorandum of appeal and was not much 


pressed when the appeal was argued 
although the claim was put forward more 
strenuously in reply and it was .suggest- 
ed that, at any rate, to the extent of 
the "Court-fee paid for plaintifi’s claim 
for possession and mesne profits, the claim 
for damages might be allowed. 1 do 
not think that, the appellant can take 
advantage of this alternative claim, There 
being no alternative claim in the memo- 
randum of appeal which has been separately 
valued I disallow it. 


The lower Court's decree will, there- 
fore, be modified in accordance with the 
above findings and costs will be paid and 


“received proportionately by appellant and 


2nd respondent. The memorandum of 
objections is in other respects dismissed 
with costs, 


Srinivasa Ayyangar, J.—I have 
been afforded the opportunity of perusing 


beforehind the judgment of my Lord, the | 


Officiating Chief Justice just now delivered 
in these appeals. On both sides the points 
argued relate to comparatively smallitems 
in the. accounts and in the course of 


“1001. i58. 


the argument in respect of some of the . 


points I was unable to take exactly the same 
view which the learned Ohief Justice has 
taken, But having regard to the small- 
ness and comparative unimportance of some 
of the items and having regard also to 
the principle and reasons on which the 


learned Ohief Justice has arrived atfind= - 


ings with regard thereto, I do not con- 
sider if fiecessary or proper to enforca my 
own view withregard thereto. But with 
regard to one point, however,l have been 
unable to persuade myself. 


That relates to the question of the ` 


liability of the trustee for the sums charged 
against him for expenses incurred in O. S, 


No. 116 of.1903 and O. S. No. 1390f 1910 filed 


by the lst defendant on behalf of the plaintiff 


V. andthe appeals therefrom. With regard to 


the expenses incurred in connection with 


this litigation I consider that the principle. - 


af all has been slated very clearly. 


y: Benson andBadasivalyir, dd, in the — 
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case of Subramania Aiyar v.. Subba Naidu 
(3). At page 456* the learned Judges 
have after referring to all the autho- 
rities on the- subject stated "the law 
. to be that, a trustee ie entitled to ba 


reimbursed the moneys which he spends on : 


litigation which he bona fide believes to 


provided -he has not’ been guilty of serious 
laches or misconduct. They also refer in 
the course ofthe judgment to the obser- 
vations of Jessel, M. R., in Tarner v. 


Hancoak (4).that. it was not the course | 


of the Courtin modern times. to discourage 
persons from becoming trustees by inilict- 
ing costs upon them if' they have .done 


their duty or even if they have committed 


an innocent breach of trust. 


The question in this case is whe- 
ther in obstructing proceedings for pos- 
session of the property purchased by 


the mother of the plaintiff benami and. 
taking further proceedings, the lst-de- - 


fendant has been guilty of such im- 


proper conduct as to oblige the Court’: 


to punish him. with an order disallowing 
those items and making him pay and bear 
those expenses himself. It is possible to 


agree with the contention thatthe Ist de- 
fendant would have been well-advised: if: 
he had not launched on those proceedings. - 
It is also possible to-accept the argument. 


that he has not proved that the litigation 
and the proceedings were proper or neces- 
Bary in the interests of th» plaintiff or his 
estate. But I am unable. to agree that-it is 
only in cases where the expenses ‘incurred 
by a trustee are shown .to be either 
proper or necessary that such expenses 
Should be allowed in favour of the 
trustee., A person who accepts a trust ac- 


cepts it not for any remuneration or profits’ 
but merely in the discharge of what he con- -: 
Bidersto be a duty personal, pious or eocial' 

Ifthe law were to be... 


as the case may be. 
so strict as to disallow to the trustee all 


items of expenditure in . connection with’ 
litigation which is not shown to be-either ` 


one that seeks out of private spite or 
other similar cause ‘to bring the trustee 
to trouble, it would, result is discouraging 


all honest men from accepting any trust, a . plaintiff's right to the property andenot to 


(3) 21 Ind. Cas. 421; 25 M.-L. J. 452; 14 M. L, T, 467. 
(4) (1882) 20 Ch. D. 303; 51 L. J. Oh. 517; 46 L, T. 
(50.30 W. R.480, —— ae 
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, result to -the community at large which no- 
body can regard with equanimity. 

iz I, therefore, consider that as far as possi- 
ble, the Court should allow in favour of a 


trustee expenses which he has: incurred in 
‘respect of. the estate provided they are 


incurred: in good faith and even thtvgh 
be in the interest, of the cestui que trust . 


such expenses might have been avoided ` 
if the trustee had exercised due care and. 


attention; , i . 

I am unable to regard the conduct of the 
trustee in the matter of these proceedings 
asnot having been in good faith. Almost 
from the commencement of the trust, from 
the death ofthe maker of the -trust, this 
unfortunate trustee has been. dragged into 


-endless litigation. The attitude assumed 


by the widow ofthe trust maker question- 
ing the trust itself was: certainly not 
calculated to induce him to believe that 
he could regard as safe any course 
that he may adopt with regard to, any’ 
matter, 


The question then is whether the Ist. 


. defendant is. shown to have acted ex- 
‘cept in good faith in respect of those 


proceedings and . litigation: No trustee - 
in that position is. ever likely to have 


launched himself on litigation of that nature 


without legal advice and I for my part 
Bee no reason to disbelieve the evidence that 
was given in the case that it was after 
Consulting: the Government Pleader of 


‘Tanjore that he took the particular course, 


It was quite natural and probable. The 
alternative is that he launched upon the - 
Jitigation-without any motive and without 

That: seems to be. most 
unlikely. After having considered the mat- 
ter very anxiously and carefully I have 
come tu tke conclusion that though it is 


‘possible thathe might have become aware 
oof the. decree against the plaintiff in O.. 


B. No. 1760f 1903 much earlier than he 
has in his evidence admitted, still having 
regard to the circumstances -it seems to be 
quite clear that it was only when it became 


. known that the purchaser of the property 


<.  Wa8.the intiff : 
proper or necessary for the estate and if: p. plaintiff's mother. herself benami 


encouragement should be given to every. question the purchase and for that purpose 


¿was advised as regards "the form of the 


he must have resolved to take steps to 


proceedings, to be taken.- After al), the 
proceedings were merely to establish the 


secure anything for the trustee personally, 


.It.is possible also that the underlying 


motive in. those proceedings was to RAVG 


a 
ex 


name was omitte 
plaintiff and the mother alone was made 


for tha six 
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: himself from.a serious charge of negligence. 


But the circumstances under which his 
d as a guardian of the 


guardian ad litem were, in my opinion, 
sufficient to induce him to consider that 
the decree was wrong and that the sale 
could and should be set aside. At any 


‘rate I am not prepared to believe that 
in such 


a matter he could have acted 
without legal advice or except in good 
ES agree with the lower Court 
in the conclusion that the amounts shown 
in the Ist defendant's account as having 
been expended in connection with the said 


. litigation should be allowed in his favour, 


In all other respects, I agree with my 
Lord and would allow the appeal except 
as to the said items. I also . agree to 
the order as to costs both with regard 
*o the appeal and the memorandum of 
objections. 

Phillips, Offg. C. J.—The questions 
at issue in this appeal are similar to 


3 those already. discussed. The suit is to 


recover from the trustee the income of 


the trust properties from 1914 to 1520. 


The same contentions have been raised 


‘with reference to the income from the 


nanja lands, but the parties afe now 
agreed that the income shall be deemed 
to.be 2184 kulams per annum, that being 


. the Commissioner's estimate less 10 per 
‘gent, “This income has to be calculated 


for five years only inasmuch as the 
plaintiff was himself in possession for the 
gear 1912-1920 under a lense. dt 18 &lso 


. agreed that for Fasli 1328, which was a 


year of ecarcity, the figure in the . 1st 
defendant accounts, 4. e. 67 kalams and 
Ti marakals shall be adopted. As regards 


the punja income we find the same, 
‘difficulty in coming 


to a conclusion, It 
is contended for the appellant that the 
income was considerably more in these 
years than in the period prior to 1914 


E and he produces the auction list of 1920 


according to which the punja lands in 


village of .Edamnal were leased 
E nes Re, 250 aad those in Madanam for Rs, 245. 


' ` According to the 


d is poe 
from the tapping fell considerably during 
this period and amounted only to Rs. 285 
| years. There is no reason 
for increasing this figure -for it is not 


shown that a greater income could have 


- een . derived from tree tapping, Ii, 
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however, we add to this income Rs. 1(0 
per annum allowed in the previous suit 
as the income from all other sources; 
the result would probably be approximate- 
ly right. One argument very much in 
favour of the appellant is that in the 
suit period prices have gone up consider- 
&bly and in support of this he shows 
that the income in 1920~- was Rs, 495 
for two villages, I do not think that we 
can take this figure as the correct one- 
for all years, but I think it would be. 
reasonable to allow an increase of 25 .per 


‘cent. on the previous income from’ coco- 


antits, etc., in view of the rise in prices. . 
The amount will, therefore, be fixed at 
Rs, 285 plus Rs, 125 for each of the six 
years, —— 

The respondent contends that the income 
for five years alone should be allowed as 
in the case of nanja lands, because he 
offered to give delivery to plaintiff in 
April, 1919, but as the offer was not an 
offer to deliver the whole of the property 
and its income the plaintiff refused it, 


‘and the lst defendant. must.have obtained 


the usual receipt for that year. 


In this suit also there is a claim for 
the costs in O. B. No. 139 of 1910, namely, 
Hs. 181 for the original suit and Rs. 750 
for the appeal and second appeal, For the 
reasons already given the plaintiff is en» 
titled, to recover this amount. 

The only other item that is claimed 
in this appeal is the costs in connection 
with O, 8. No. 66 or 1913. This wasa suit 
filed by the purchaser of the Madanam nanje 


lands for possession and mesne profits for the 


period duriug whieh he had been obstrueted 
by the Ist defendant. The suit was come 
promised for a gum of Rs, 92U plus Rs. 120 
costs, whereas the Ist defendant's accounts 
show receipt of only 466 kalams during the 
same period which at the rate given amounté 
to Rs, 610-15 0. As the lst defendant had 
really no justification for obstructing des 
livery, he must be held Hable for the 
differenca between Rs. 1,010 paid by him 
and. Rs, 610.15 0 credited in the accounts, 
namely, Rs. 429-1 0, | 


Theonly point argued in the memorand uth 
of the objections relates to the intereat 
allowed by the lower Gourt. In the plaint; 
interest at 6 per cent. was claimed from thé 
date when the amount became payable, but 
the lower Court has allowed interest at 9 
percent, from the date of the plaint, Tt hag 
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amount and must ba accepted. 
The two appeals aie, therefore, allowed to 
the extent shown ab ve with proportionate 


t 
tow 
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not been shown that this is an unreasonable alakh there is d difference of opinion.: „If, 


cost and the memoranda of objections are 


dimissed with costs. 
Srinivasa. Ayyangar, J.—I agree 


except as to the costs in connection with. 


O. S, No. 139 of 1910 and the appeal there- 
from for the reasons set out in my judgment 
in the connected appeal, In other respeots 


I agree with the judgment of my Lord the. 


Officiating Ohief Justice. 

[After the delivery of the judgments the 
respondents’ Vakil raised an important point 
with regard to the decretal order to be 
passed as a result of the findings, -He con- 
tended that the proper order to be pissed 
in the circumstances under s, 98 of the 
Code of Civil.Procedure was to dismiss the 
appeals. Their Lordships then delivered 
the following judgment:—]. . 
| JUDGMENT. "ED 

Phillips, Offg. C. d.—I havé had the 
advantage of having read the judgment about 
to be pronounced by my learned brother, in 
which I dofteur and will only briefly give my 
feasons 4 wan f i 

In this case wa are agréed in respect of 
the major portion of the suit claim but have 
differed in respect of ones item.. It is new 
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respondents’ contention is correct, the plaint-. 
ifs suit would have to be dismissed and in- 
asmuoh as no substantial question of law is 
concerned he would have no right of appeal 
to the Privy Council. He will thus be de- 
prived of a sum- of 94 lakhs to whith two 


Judges of this Court had decided that he 


was entitled. If, therefore, any otber inter- 
pretation of the section is epossible, I think 
it must be adopted in preference. If we read 
s. 98(1), I think that the interpretation in 
Appeal No. 223 of 1920 is clearly the right 
one. Section 98 (1) reads "where an appeal ia 
heard by & Bench of two or more Judges, 
the appeal shall be decided in accordance 
with the opinion of such Judges.cr of the 
majority (if any) of such Judges." . Unless 
the word “opinion” is to be interpreted as 
meaning the opinion of the Judges on the 


-whole case and is not to mean opinion on 


each of the questions in issue, it cannot ‘be 
said that there is no opinion of such Judges 


‘when their opivion is in agreement on all 


contended for the respondents that under. 


B. 93 (2) of the Code of Civil Procedure the 
decree appealed from must be confirmed. 
This contention is based an the language of 


that section which says, “where there is: no 
such majority which concurs in a judgment 


' the provisions of s. ¥8 (2) become applicable: : 


' ‘varying or reversing the decreé appealed : 


from, such decree shall be confirmed.” This 
isa possible interpretation of that section 
and has been adopted by the Lahore High 
Court in Punjab Akhbarat and Press Co. Ltd. 
v. Ogilvie (5). A contrary view was taken by 
myself and Venkatasubba Rao, J. im Appeal 
No, 223 of 1920 (unreported), To accept the 
respondents’ contention would lead to eż- 
‘traordinary results, I may cite an instance 
of what might happen. The plaintiff files a 
suit for 10 lakhsincluding oneclaim amount- 
ing to 94 lakhs and another to half a lakh. 
On the facts his suit is dismissed by the 
trial court, In appealtwo Judges of this 
Court agree in finding that, upon the facts, 
the plaintiff is entitled to a decree for 94 
lakhs, but in respect of the remaining half 


5) 03 Jad. Cas, $44; 7 Lah. 179; 18 Lah. t. J, 1: A 
11906 Lah, 63; 2 Lah, Cas, 210; 27 P, Ly Ry £0), 
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questions but one.; I see no reason why we 
Bhould restrict the meaning of the word 
"opinion" in this manner for obviously each 
Judge must form an opinion on each ques- 
tion in issue, end when the opinions of the 
two Judges coincide on any question the 
decree must be in accordance, with that 
opinion, In respect of the larger portion of 
the claim before us our opinion is identical 
and, therefore, the appeal must be decided 
accordingly. In respect of the remaining 
matters we hold different opinions and then 


As there is no majority in respect of the ^ 


remaining matter the decree must be con- 


firmed, Where there is & concurrent opinion 
of both the Judges the decree must bein 
accordance with that opinion, In this view 
the decree of the lower Court will have to be 
varied in accordance with our joint opinion 
and in other respects confirmed, 

' Srinivasa Ayyangar, J.—After the 


' Officiating Chief Justice and myself deliver- 


ed our respective judgments in these ap. 
peals Mr. V. T. Muthukrishna lyer on behalf 
of the respondents raised. an important 
point with regard to the decretal order to 
be paseed as the result of our findings.. He 
contended that on a proper construction cf 
8.98 of the Code of Civil Procedure the 


‘proper order to be passed is that both the 


appeals should be rejected and dismissed 


‘and the decision of the lower Court cons 


frmed — mE à 


. I agreed with the learned 
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The suits from which these 
arisen have been for an account as against 
an agent and for payment to the plantiff of 
what may be found due on the taking of 
suchsüccounts, The view taken by the lower 
Court with respect to various separate items 
of charges had to be canvassed and though 

! Officiating Chief 
Justice in respect of nearly a!l the matter, 
I took a different view with regard to a 
single charge relating to the expences in 
connection, with a Particular litigation. 

The argument was that where an appeal 
is heard by a Bench of two Jud ges unless 
both of them agree with ,Tegard to every 
point and the final order to be passed either 
varying orreversing the decree, the decree of 
the lower Court should be confirmed, or, in 
other words, that though both the Jud ges 
should agree to vary the decree in respect of 
mogt matters the mere fact that they are 
unable to agree with regard, it may be, to a 
comprratively trivial item, still, effect should 
not be given to their decision, even in 
respect of matters in which they are agreed. 

The first observation that falls to be.made 


appeals have 


- with regard to such a contention is that ii 


tor of Nügiris (6). 


‘Construction contended 


is thoroughly illogical and 
unreasonable, But if, 
Turn out that such is the result on & proper 
Construction of the statutory provision in 
a.. 98, no doubt it cannot be helped and it 
must ultimately be left to the Legislature to 
amend it so as to make it logical and reasor- 
able. The question, therefore, is whether the 
for.is the correct 
one. The learned Vakil for the respondents 
has referred in support of his argument to 
the decision of the Full Bench of this Court 
in Manavikraman Thirumalpad v. Collec- 
We have carefull 

examined the case and if we Bhould have 
come to the conclusion that there was in 
that case a decision with regard to the mat- 
ter which can be regarded as binding on us, 
we should in the view we have taken have 


altogéther 
however, it should 


^ "felt compelled to refer the matter to the 


. that case there is 


re-consideration ofthe Court cop stituted by 
a large number of Judges, Though in 

318 an expression of opinion 
‘by at any rate two o£ the learned J udges in 
favour of the view now contended for, we 


„are unable to regatd such opinion as & 
decision in: the ense. 


e. The L 
Appeal before the learned J udges in that 


case was dismissed on the ground that no 


(6) 49 Ind. (as; 27; 4] M. 043: 8 B, W, 261; 24 M, m 


| 198; 35M. Ly d; 140; (1918) M, W, N 540, 
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appeallay and further with regard to the 
main matter in controversy there was an 
agreement arrived at and, therefore, the dicta 
ofthe two learned Judges were entirely obiter, 
There is no other reported case In Madras 
to which ourattention had been called, | 

One other casé that 
learned Vakil for the respondents and 
Btrongly relied upon was Punjab Akhbarai: 
and Press Co., Ltd. v. Ogilvie (5). There is no 
doubt that the construction now contended 
for regarding s. 98, Civil Procedure Code, 
found acceptance with the learned Judges 
in that case. We cannot, however, regard 
it as binding on us, 

The only other reported case that bas 
been referred to in this connection is Kri- 
shen Doyal Gir v. Irshad AU Khan (7). 
There is, an expression of opinion by, Moc- 
kerji, J., in hig judgment in that case 
which is against the ‘contention now put 
forward on behalf. of the respondents, But 
beyond the mere expression of opinion there 
18 not, even by that learned J udge, any de- 
tailed examination or statement of the 
grounds, It follows, therefore, that it is 
necessary for us tio subject the terms of the 
section to & close and critical examination 
with regard to the argument advanced. a 

Apart from the proviso to s, 98 there are 
two clauses: The first clause is “ where 
an appeal is heard by a Bench of two or 
more Judges, the appeal shall be decided 
in accordance with the opinion of such 
Judges or of the majority (if any) of such 
Judges,” ; i > 

And the second clause is: “ Where | 
there is no such majority which Concurs in 
& judgment varying or reversing the decree. 
appealed from, such decree shall be cane 

rmed," | ! | 

The thing that strikes one reading both 
the elagses side by side isthat the expres- 
sion used in the first clause is “ Opinion" 
and in the second clause the expression 
is “judgment”. The provision in the 
first clause is to the effect that where two 
or more Judges hear an appeal, the appeal 
should be decided in accordance with the 
opinion, of such Judges or of the majority, ` 
if any, of such Judges, By contradistin ce 
tion to majority in the latter part of the | 
clause we must take it that the expres- 
sion "opinion of such Judges” has re. 
ference to unanimity of Opinion, The 
word used in the clause is“ opinion " end 


(i) 31 Tad, Cos, 205; 22 0,2, A 525 


was cited by the 
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not “judgment " because when the Court: 
is constituted by two or more Judges the 
Opinions of the Judges cannot always be 
the judgment ofthe Court. And the.Girst 
claus3, therefore, merely directs that the 
disposal of the appeal, that is to say, the 
effective judgment ofthe Court, shall be 
in accordance with the opinion of the 
Judges ora majority of them whenever 
there is a majority.. If there are only two- 
Judges, there is no question of majority or 
minority. Therofore,it follows that when 
there are only two Judges hearing: the ap- 
paal, the disposal of the appeal should.be in 
accordance with the opinion. of both the. 
Judges. That clearly means that the judg- 
ment of the Court in the case shall be in ac- 


cordance with what both the Judges may. ` 


concur in and agree to, - If both the Judges 
do not arrive atthe same: opinion with 
regard to any one particular matter ‘in ap- 
peal, it.followa that the opinion of one or 
the other of them cannot properly be.de- 
acribed as ‘thé opinion of such Judges; 
and, therefore, the - result would be that 
the judgment of the Court in such - cases 
would -not cover or comprehend- any mat- 
ters in which each ofthe Judges takes a 
diferent view, but will- cover. and compre- 
hend all matters-in which there is an 
agrement of opinion; If there are three or 
more Judges and the majorityof the Judges 
concur in certain opinions, then the deci- 
sions should be according to such opinions 
If, for instance, there dare four Judges 
aod: in respect of some matters: three of 
them agree and in.respect of other. mate 
ters they are divided equally two holding 
one view and the other two taking another- 
view, the appeal is directed to bs decided 
according to. the opinion of the majority of 
the Judgesin respect of matters with regard | 
to which they concur. "That seems to be. 
the reason why thé clause speaks “of the. 
decision of the appeal and only of the opin-: 
lon of ths Judges. Cl | 
The sécond clause provides for cases. 
where there isno such majority. 
pression “ majority " in the second clause 
uadoubtedly includes unanimity, and the 
clause: states that where there is nd such 
uaanimity or majority which concura in a 
Judgment varying orreversing the decree 
appealed from such decree shall be con- - 
firmed. The clause does not speak of or, 
refer to the majority concurring in à judge 
piant to confirm the lower Court's decision 


besausg no2otding to the dohanis of fhe | 
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-and not 


Judges. 


namely, 


Ihe ex- - 


1988 


‘clause that is the residuary- result; ifthere 


should be. no concurrence. with regard..to 
varying or reversing. The expression that 
is used in the second clause is “judgment” 
"opinion" because the section 
speaks of varying or reversing a decree and 
it has, therefore, to bea judgment ofthe 
Court and not merely the opinion of the 
. Further, the other word in the clause, 
“concur” in’, the expression 
" eoncurin ajudgment” really indicates 
by reference tothe terms of the previous 
clause, that itis by- the. concrrrence in 
Opinion that the judgment of the -Court 
results and thus, therefore, we arrive at 8: 
concurrence in a judgment. 2E 
Having regardto the centext, the word 
“judgment " in thia clauce should be con- 
Sirued merely as referring to the. final des . 
cision-or in other wordsto the decretal por- 


tion. > 


. The matter might also be tested in a 
slightly different manner. I have already 
referred to the fact that the expression 
"majority " must necessarily be regarded 
as including unanimity of opinion. If so, 


if two Judges should agree that in respect 
of certain matters & decree appealed from. 


should: be varied or reversed, can it be 
said- that:there isno majority which can- 
cursin a judgment varying or reversing ? 
No doubt, ifthe use of: the word “judg- 
ment "in ‘the second clause in contradise 


tinction to the opinion of the Judges in 


the first clause, should be entirely ignored, 
then there might bs some room for such: 
aconténtion. Ifthe expression "majority". 
in the second clause should be limited only 
to cases where there is a majority andj: 


therefore, a dissenting majority, then the” 


reductio ad absurdum would be that. even it- 
three Judges sit together and concur ing 
judgment varying or reversing a decree, * 
the decree should only be e»nfirmed bes- 
causn itis nota mere majority that is in- 
favour of varying or reversing. ae 
. The only reasonable construction, there. 
fore, having regard to all the terms ems 
LE in both the-clauses, is that, if a.. 
ench of two Judges should be of the dame 
opinion with régard to varying or reverss: 
ing & decree with réspect.to certain 
matters thereissuch & concurrence in a 
judgment varying or reversing the decree . 
appealed from and, therefore, the contine 
ency does not arise wherein alone the.. 
dapes i appealed from . ehogld . bg oops : 
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 firmedin its entirety. The opinions of the 
` Judges, therefore, being contained in the 
judgments respectively delivered by them, 
the judgment or decision should be regard- 
ed to be confined to and made to compre- 
hend All matters with regard to which they 
‘agree to reverse or modify the decree ap- 
pealed from. 

I find thatin aa unreported case Appeal No. 
223 of 1920 my learned brother and Justice 
. Venkatasubba Rao have arrived, even 
though without any elaborate discussion, at 
the same view and conclusion with regard 
to the contention now raised before us. 

I have, therefore, the less hesitation in 
following the decision in that case. A dec- 
ree will, therefore, be drawn up in these 
Appeals varying the decree appealed from 
in the manner and to the extent both of us 
have agreed. ; 

(95, N. Y, Decree varied, 
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CALCUTTA HIGH COURT. 
ÁPPEAL FROM APPELLATE DECEEE 
No, 1415 or 1925. 
December 16, 1927. ; 
Prosént:- Mr, Justice Page and Mr. Justice 


Duval, 
JYOTISH CHANDRA SEN— DEFENDANT 
ES ` —— APPELLANT 


4 | . Wereus 
HAR OHANDRA SAHA AND OTHERS— 
PLaINTIF¥S-— RESPONDENTS. 
Civil Procedure Code (Act .V of 1008) e. 61— 
_ Attachment before judgment--Abatement of suit— 
Termination of attachment—Suit restored—Attach- 
ment, whether revives. 

An attachment before judgment ceases when the 
suit abates and does not revive when, the order of 
abatement is get aside and the suit is restored. 

Sasirama Kumari v. Meherban Khan (1) and Abdur 
Rahaman v. Amir Sharif (2), referred to. 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Noakhali, dated 

“the 13th March, 1925, affirming that of the 
Munsif, Additional Court at Feni, dated the 

“ 30th June, 1922, . M 

. Dr. S.C. Basak, Babus Chandra Sekhar 

- Sen and Gopendra Nath Das, for the Ay pel- 


ant. 
- Babu Upendra Kumar Roy, for the Re- 


gpondents. N 
l JUDGMENT. ; 
Page, J.—The decree in this suit 


cánnot. stand. The dispute has arisen in . | is 
‘different but in either case, itis equally 


this way. . The plaintiff-respondent brought 
a suit for money against one Uma Charan 
whe was the owner of the property in 


lvofisu CHANDRA BËN v. BAR OBANDRA SAHA. 
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dispute, and before judgment obtained an 
order ‘for attaching the property on 
the 3lst August, 1915, On the. llth 
November, 1915, he obtained an ex parte 
decree against Uma Charar. It iscommon 
ground, however, that between the date 
of attachment and the date of the decree 


Uma Charan died, the result being that as -> 


against him the deeree was a nullity; As 
an application was not made for substitut- 
ing the heirs within thetime limited by law, 
the suit abated and died. In August, 1916, 
after the suit had come to an end, Uma 
Charan's heirs sold the property in dispute 
to defendant No. 1 who alone contested the 
suit, the other defendants being impleaded 
merely as pro forma defendants. Sub- 
sequently, on the bih January, 1918, an 
application was made.on behalf of the plaint- 
iff to set aside the abatement and to restore 


" the case and for leave to substitute the 
- heirs in place of Uma Charan. This. appli- 


cation was granted and on the Sth April, 
1918, the plaintiff obtained asecond ex parie 


decree against the heirs of Uma Charan, - 


Thereafter he issued execution and on the 
lst November, 1819, purchased the property 
in dispute at the execution sale. As the 
defendant No.1, who had purchased the 
property in the manner which I have stated 


^ 


from Uma Charan's heirs, was not prepared ` 


to give the plaintiff possession, thé present 
suit was lodged for khas possession and a 
declaration of' the plaintiffs title to the 
property.’ Both Courts have decreed the 
plaintiff's suit. But for the fact that the two 
Courts have passed a decree in favour of 
the plaintiff I should have thought that the 
plaintifi's care was unerguable. It depended 
upon the attachment before judgment being 


“jn existence actually or constructively 


until after the second ex parte decree was 


obtained. But when the suit abated and: 


came to*an end on the death of Uma Charan 
the attachment died withit. In my opinicn, 
the appeal is concluded against the respond- 
ent both upcn principle and by Sasirama 
Kumari v. Meherban Khan (1) and Abdur 
Rahaman v. Amir Sharif (2). The learned 
Vakil on behalf of the respondent sought to 
distinguish these cases upon the ground 
that in these two cases the suit came to an 
end because it was dismissed and a suit 
which is dismissed differs from a suit which 
abates.. True, the cause of its death is 


- 


(1) 9 Ind. Cas. 918; 130. L J.243, ^ ——. 
(| 48 Jnd. Qae, 280; 45 €, 780; 22 QW. 
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dead, and, if it is dead the attachment 
before judgment dies withit. The second 
point which is taken is that the effect of the 
order -setting aside the abtement and 
restoring the cuse was to revive also the 
attachment before judgment. These two 
eases.to which reference has been made are 
authorities to the contrary. There is no 
substance in the pluintiff's case. The 
appeal, therefore, will.bs allowed, the decree 
of the Appellate Court and the decree of the 
Court of first instance eet aside and the suit 
dismissed with costs in all the Courts. 

Duval, J —1 agree, i 

A. NÀ, Appeal allowed. 
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' LAHORE HIGH COURT. 
SgcoND CiviL APPEAL No. 681 oF 1923, — 
October 10, 1927, 
Present:—Mr, Justice Broadway and 
Mr. Justice Agha Haider. 
THAKAR DAS—DEFSNDANT —ÁAPPELLANT 
Versus 
NARAIN alias HARI NATH— PLAINTIFF 
_ RESPONDENT. : 
Guardian and minor—Power to manage, whether 
involves power to construct buildings--Hardship, plea 
of. 
A testamentary guardian cannot fritter away the 
minor's funds by building houses and borrowing money 
on their security even though the Will confers on 
him full powers of managing the minor’s property 
and empowers him even to sall it in order to invest 
the proceeds more profitably. [p. 166, col 1.1 
A guardian cannot complain of hardship where he 
has been guilty of gross dereliction of duty in safe- 
guarding the minor's interests. |p. 166, col 
Second appeal from the deeree of the 
Distriet Judge, Hoshiarpur, dated the 30th 
July, 1923, varying that of the Senior 
Subordinate Judge, Dharmsala, District 
Kangra, dated the 29th. April; 1921. 
Messrs. Dev Raj Sawhney and J. N. 
Aggarwal, for the Appellant. 
Mr. Fakir Chand, forthe: Respondent. 


JUDGMENT. | 

Agha Haider, ¢.—It is unfortunate 
that. in spite of the pourparlers that 
were going on. during the course of 
the hearing of this appeal abodt a com- 
promisé, the parties did not see their way 
to arrive at an amicable settlement. That 
is, however, a matter for the parties and 
not for the Court. The case was fully 
argued and both parties displayed an 
Wobending spirit throughout, 


ic 
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The facts are briefly these!Tho plainte 
if, who ig the adopted son of one Da 
Singh, was a child of very tender years 
when his mother, Musammat Inder Devi 
died, his adoptive father having died 
previously. This lady executed a Will on 
the j9th of June, 1905, appointing the 
defendant Thakar Das as guardian of the 
person and property ofthe plaintiff. The 
property consisted of some agricultural 
lands and a plot of land nfeasuring 1 kanal, 
lí marlas, situated in Dharmsala. In the 
year 1907 the defendant, while acting as 


. the guardian of the plaintiff, built a house 


on the plaintiffs land at a cost of about: 
Rs. 2,000. In 1910-11 he built another 
house which is valued at Rs. 4,000. The 
money spent over these two houses was - 
partly taken out of the minor’s funds and 
the rest was bororowed on the security of 
this very property. On attaining majority 
the plaintiff brought the present suit 
against the defendant praying for a decree 
for settlement of accounts and possession 
of the land after demolition of the house 
and for possession of such other property 
of the plaintiff as may be found in the 
possession of the defendant. The trial. 
Court partly decreed the plaintiff's claim. 
It gave him a decree fora certain sum of 
money in respect of the claim for rendition 
of accounts, ete., and it further ordered that 
the defendant should remain in possession 
of the houses and the site on which they 
stand for a period of 45 years on condition 
that he should pay as ground-rent to the 
plaintiff, asum equivalent to 17 per cent, 
of the rent realized from the houses. The 
plaintiff was dissatisfied with this decree 
and preferred an appeal to the learned 
District Judge, Hoshiarpur. In the lower 
Appellate Oourt, the defendant alleged 
that he had filed cross-objections against 
the decree of the learned Subordinate 
Judge.. The learned District Judge in. 
appeal decreed the plaintiff's suit for posses- 
sion of ‘the land and ordered that -the 
defendant should dismantle the house 
which he had built and remové the materials 
within the period’ of one year from the 
date of the decree, He. also . allowed 
to the plaintiff gome “further items 
in his claim for account and rectified an 
arithmetical error which had crept into 
the decree ofthe Subordinate Judge. The 
defendant has come up in second appeal to 
this Court. 

. One matter may be disposed of at the 


"hg 


"Wery ontset, ‘The learned Counsel, Mr. 


"Dev Raj Sawhney, who addressed the Court 


` on behalf of the appellant, urged that the 
"learned Distriet Judge should. have con-.. 
“ Bidered the objections which -had béen 
. ' filed by the defendant-in the Court below. 
: These, ‘objections «are : not forthcoming, 


. - FHARAB BABU, NASATN, 
. built the houses with’ the idea of taking - 
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them over himself and: nothing elso.' 


Mr. Dev Raj Sawhney further contended 
that the Court below was not justified in 


| allowing a further sum of Rs, 300 to the 


plaintiff by way of ground-rent, since the 
defendant had been paying a sum of about 


Rad the learned Judge of the lower Appel- 
" late Court found that *'there.was in fact 
- nothing to show that the cross-objections 
' were ever filed and that under the circum- 
stances he would not be justified in enter- 
taining any such objections." |In view -of 


, Rs. 18 & month on the money borrowed by 
,him on the security of the houses. "There 
_is nothing to show on the printed record 
_ that the defendant paid this sum of money. 

The account is given at page 13 of the 


‘this finding this Oourt is not :prepared.to 


, hear the defendant about the objections 
‘which the learned Counsel alleges were 


Court. 


we 


: pute. 
‘ terms of the Will, and having regard to the 


LI 
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there was no 


filed by his client in the lower Appellate 


Mr. Dev Raj Sawhney challenged the 


` finding -of the lower Appellate Court as 


regards the authority of the defendant 
Thakar Das to build the house in dis- 
His argument was that under the 


f 


` provisions of s. 28 of the Guardians and 


ards Act-his client,the defendant Thakar 


“ Das was justified in building these houses 
: The’ Will was read out to us and there 


can be no doubt that it gave full powers of 


‘Managing the minors property to the- 


‘proposed guardian. Under the terma of 
‘the Will, he could sell the property in order 
-to invest the proceeds more-profitably. But 
justification for the guardian 
under the powers conferred upon him by 


“the Will to fritter away the funds belonging 
o the minor in building the houses in ` 


‘dispute and further to: borrow money on 


i 


‘their security thus rendering the. minor's 


' property responsible for the payment of the 


- 


* 
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Mortgage-money. There isa letter Ex, 
P-10, dated the 13th of November, : 1910, 
which the defendant wrote to the Arya 


= rg Nidhi Sabha wherein he admits 
~ that 


he committed an indiscretion: in 


-building the house on the minor's land. 
. He further goes on to say in that letter 


printed paper-book, and the learned Counsel 
for the appellant has not been able to. 
trace these monthly payments into any one 
of the items which, constitute the said 
account. The learned Judge of the lower . 
Appellate Court further reduced the sum of 
Rs. 251-12-9 by Rs. 40 which, according to 
the defendant, had been spent by him un 
account of litigation.. The reasons adduced 
by the learned Judge are sufficient, and I 
agree that the defendant had no justification 
in incurring this expenditure. In his re- 
joinder, Mr. Jagan Nath Aggarwal for the 
first time attacked the finding of the learned 
District Judge wherein he ordered the 
removal of the houses which the defendant 


. had built on the plaintiffsland. It was 


at once pointed ‘cut.to Mr, Jagan Nath - 
Aggarwal by the Court that in his rejoinder 


" he could only answer the points raised in 


the arguments of the respondent and that 
he should not open a fresh attack upon the 
judgment of the Oourt below for the first 


. time.. He, however, persisted in his.argu- 


ment and sought to justify the order of 
the trial-Court which practically amounted 


- to an enforced sale of the plaintiff's land to 


the defendant on the latter's paying to the 
former a small premium. He further 
‘referred to the equities of the case in order 
.to justify the order of the trial Court, In 


- faet’the equities are all againsthim. He 


cannot complain of any hardship when he 
has been undoubtedly guilty of gross 
dereliction of duty in safeguarding the 


. interests of his ward. He built the houses. 
with the sinister object of ultimately teking 
them over for himself and now that the 
matter has come up.-before a Court of 
Justice’ he is only to thank himself if 
the result of the case is unfavourable io 
him. S210 
In my opinion the judgment of the lower 
. Appellate Court. is correct, and I would: 
accordingly dismiss the appeal with coats, 


` that he built the house with the idea of 
“paying off its price. If he was acting in 
~ good faith and inthe interests of the minor 
.it is inconceivable *that he should build 
“another and more expensive house in the 
-year 1910.11 after he had had occasion to 
"realise his mistake. “Under the circum- 
“stances: tHe ‘learned Judge of the lower ` 
Appellate Court was right when he observed: 
=>“ ft seems probable that the- defendant 


. / 


*, 
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The cross-objections were not pressed and. 
they are accordingly dismissed with costa, ` 

Broadway,:d,—I agree iù dismissing ` 
both appeal kêng. Gross- objections with © 


costs. . r 
A. N. A, ‘< Appeal and arogs- : 
" objectionis, dismissed, 
z : du oS os i g 
Me  MADRAS HIGH COURT. 
2 Git MISORLLANROUS PETITION- No. 49 .. 
: . >  -or 1927. 


eo oait - October 28, 1927. - 
- - Present:—Mr. Justice Waller and Mr. 
Justice Madhavan Náir., , ~ 
, KALLURI ES al [AY YA PerirtoNs g 


"KALLURI LAKSHMINARAYANA ` 
-7 AND ANOTHHE— RESPONDENTS. as 
Civil Procedure Code (Act V of 1908), sa. 109 (o), 
110—'Substantial question, of lagw'—Point decided by 


“Full Bench—Difference in opinion of another High 
'ourt—Lzave to &ppegl—Mesne profits’ subsequent to . 


Suit, whether can- be Gani in waning subject 
matter of appeal, 


_The fact that a different view has ‘beer’ ‘taken’ by 


another High’ Court does not render a question of 
Jaw which has been settled by a Full Bench, a 
substantial question of law and is not a ground for . 
granting leave to appeal to the Privy Council. 
Quere.—Whether in determining the value of the 
subject-matter of an appeal to the Privy Council under 
8.110, Civil Procedure Code, the'mesne profits after 


the institution of the suit can be added to-the value 


ofthe suit property. 


Subramania Aiyar v. Sellammal (1) and Raghunatha- 


swami Iyengar v. Gopaul Rao (2), referred to. 

Petition under ss. 109 and 110 and 
O. XLV, rr. 5and 8 of the Code of Civil 
Pfocedure for leave to appeal to His Majesty 
in Council against the decision of the High 
Court, dated the 13th December,’ 1926, in 
Appeal No. 414 of 1924 end reported as 103 . 
Ind. Oas. 134. 

Mr.. P, Satyanarayana. Rad, tor the Peti- 
tioner. 

Mr, Ch. Raghava Rao, for the Respond- 
ents. 

ORDER.—This is an application by. 
the respondent in Appeal No 414 of 1924 
under as. 109 and 110 of the Code of Civil - 
Procedure for permission. ‘to appeal to 
the Privy Council against. the judgment 
and decreeof this Court in that appeal. 


By that’ judgment and decree this Court: 


set aside the decision in O..8, .No.7 of 


1923 on the file of the Court of the Addi-. 


LS 


` PUNNAYEA, V. LARSHMINARARANA 


wi 


tional Subordinate J udge .of Bapatia. Ad 
| the decision sought tobe’ ‘appealed "against 
is.a revérsing one, the question ~~ for eon? 
Sideration is as regards the value -of the 
“laid which forms “the -subject-matter of 
thesuit aiid the ‘appeal. The petitioner's 
' Gase is thatita value is atleast Rs. 10,000 
` gó that the ‘condition laid "down *by 8 110 
of the Codé of Oivil Procedure, viz, that 
' the value ‘of the subj ect:maíttér- of- ‘the 
' Buit iü-thie Court of frat instance must’ be 
^ Rs. 10,000 or upwards, and the-- value ‘ of 
` thé subject-matter ' in” ‘dispute ‘on appeal 
“to His Majesty in Oouncil must ‘be -the 
“same sum or upwards is -satisfied in’ this 
case, - It has also , been: argued ‘that: ‘even 


ifthe value of the subj ect-matter- is- below. 
~ Rs. 10,000 ` leave ‘should be given under 


5. 199 (es. l 
"The learned Subordinate Judge, on a 


"consideration mainly of the documentary 


evidence, came to the. conclusion that ihe 
' price of the suit land is Rs. 6,930; and 


* 


adding to this the -mesne profits of Rs.1, 600 ` 


he found that the total value of the subje ect- 
matter of the suit on the date of the decree 
in appeal in the High Court amounted to 
Rs. 8,530 (see para. 15 of his report). 
[Their Lordships referred to tlie evidence 
and-continued as.follows:—]. . 

On the whole, we-think that the Subor- 
‘dinate :Judge-.has: correctly. valued ..the 
auit land. In this view, itis not necessary 
to consider . the question . whether the 
amount of mesne profits after institution of 
the suit can be added to the value:of the suit 
. land in: determining the. value ofthe subject- 
matter under s. 110 ofthe Code of Oivil 
Procedure, -On . this . point -theré is a 
difference of opinion -in this Oourt {see 
-Subramania Aiyar v. Sellammal (1) and 
Raghunathaswami Iyengar v. Gopaul Rao 
(2)).. However, it is not necessary to decide 


the point in this petition as the value of ` 


the suit land, even after adding thes 
` amount of the mesje profits to it, does not 


mount tó' Re, 10,000. 
In support of the argument that this 


‘isa fit case for appealing . to the. Privy 


‘Council under s. 109, cl. (c) it;ijs pointed 
out that the appeal raises the question 
whether sanction under 8, 92 of -the Code 
of Civil Procedure. was "Decessary for the 


(1) 31 Ind. Cas. 296; 39 M. 843; 2 LW. 1057; 18 M. 


- X. T. 450; (1915) M. W. N. 941; 30 M. Led. 317. 


(2) 74 Ind. Cas. 596; 43 M. L. J. 622° (1922) M. W. 
N. 652; 16 L, wW. 682; A. IR. 1933 Mad. 135; 32 M. I 
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institution of the suit and that, on that 
point. there is a conflict between the 
opinion of this Court and that of at least 
of one other High Court; and that it is 
desirable that the law on the point 
should once forall be settled. On the 
question raised we have followed the 
decision reported as Appanna Poricha v. 
Narasinga Poricha (3) and this being a 
Full Bench decision so far as this Court 
is concerned, the law has been well settled, 
On this ground, we do not, therefore, 
think that this isa fit case under s. 109 
(c)for granting permission toappeal to the 
Privy Council. |, E | 
In the result, we reject this petition and 
refuse to grant the Jeave asked for. The 
petition is dismissed with costs. 

V. N. V, Petition dismissed. 
(3) 69 Ind. Cas, 304; 45 M. 113; 41M. L. J. 608; 
(1921) M. W° N, 833115 L. 
J. R,1922 Mad. 17 (T. B,), 
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-. MADRAS HIGH COURT. 
CiviL Reviston Patition No. 326 or 1925 . 
S AND 
, APPEAL. AGAINST ÁPPELLATE OnDER No. 
95 or 1925. 
T August 11, 1927, mE 
Present: —Mr. Justice Madhavan Nair 
. and Mr. Justice Curgenven. 
BODAPATI ADENNA—APPELLANT 
versus 
BODAPATI CHINNA RAMAYYA. 
- . ' AND OTHERB8— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, v. 89 
—Lessee subject io whose interest property is sold, 
right o, to apply to set aside sale. l 

A lessee, subject to whose lease immoveable pro- 


perty has been sold in Court-auction can apply under 
+0. XXI, r. 89 of the Civil Procedure Code to have the 


sale set aside. [p. 169, col 1.] 


W. 18; 30 M, L. T. 1; A. 
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1924 of the said Court of the Subordi 1246 
Judge, Bapatia, preferred against ti 8 
of the Court of the Princips) Dirtju - 
Munsif, Ongole, in C. M. P. No, 641 oi 
1922 in 0. 8. No. 712 of 1922. : 

Mr, P. Chenchiah, for the Appellant. 

Mr. V. $. Narasimhachari, for the Res 
spondents. 

JUDGMENT.—The question for cur 
decision in this civil miscellaneous second 
appeal (with which has been filed a 
civil revision petition) is whether a lessee, 
subject to whose lease immoveable property 
has been soldin Court auction, can apply 
under O, XXI,r. 89 of the Civil Procedure 
Code to have the sale set aside. The 
District Munsif dismissed the application. 
but it was allowed by the Subordinete 
Judgeonappeal.  . 

Rule' 89 of O. X XI runs as follows:— 

“Where immoveable property has been 
sold in execution of a decree, any person, 


. either owning such property or holding an 


-~ 


Paresh Nath Singha v. Nabogopal Chattopadhya (4), . 


followed. on : i 
A- leage amounts to a transfer of interest in the 


roperty. [p. 168, col. 2.] 
» The "aud ‘property’ in O. XXI, r. 89 means 


tangible property whether or not persons other than 


the judgment-debtor have any interest in it, and it 


does not mean merely the right, title and interest of 
the judgment-debtor alone. [p. 169, col. 1.] 


Petition, under s. 115 of Act V of 1:08 


and s. 10/ of the Government of India Act, 
praying thé, High Court to revise the order 
of the Court of the Subordinate Judge, 
Bapatla, in C. M.A. No. 14 0f 1924 and the 
appeal against the said CO. M. A. No. 14 of 


interest therein by virtue ofa title acquir- 
ed before such sale, may apply to havethe 
sale set aside" upon complying with 
certain conditions. The argument address- 
ed to us is two-fold. 

(A) That a lease obtained before a sale ig 
notan'interest' held in the property by 
virtue of a “title acquired" beforesuch sale; 
and (b) that the property sold excluded the 
lessee's right and, therefore, that the lessea 
cannot be said to have an interest jn that 
property. 

(B) According tos. 105 of the Transfer of 
Property Act,a lessee is a transferee of 6 
right to enjoy the property leased, end 
there is enough authority [see Secretary v7 
State for India v. Karuna Kanta Chowdhry 
(1) and Mahipal Singh v. Lalji Singh (2)] for 
the position tbat a lease amounts to & 
transfer of interest in the property, and, 
if there was a transfer of interest, there 
was, as the rule also requires, a “title 
acquired.” In Potti Nayakar v. Suppam- 
n.al(3) Venkatasubba Rao, J , went so farag 
to express the view that even a trespasser 
has an interest which would allow him to’: 
come under this rule a view which was 
dissented from by the other learned Judge’ 
who composed the Beneb, Oldfield, J. It'is 
unnecessary for us to offer an opinicn upon 


"y, 35 ©. 82 at p. 99; 11 C. W. N. 1053; 6 C.L. J.~ 


(2) 16 Ind. Cas. 705; 17 C. W.N. 166. "TE 
ae 79 Ind. Cas. 874; 20 L. W.31; A.I. R. 1924. Mad, . 


/ 
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this point, aud we mentior. tha case rather 


because the view is expressed in it that a 
lessea may apply, an opinion also to be found 


in the judgment of Ameer Ali, J., in the, 
Paresh Nath . 


Oaleutta Full Banch case, 
. Singha v. Nabagopal Chattópadhya (4). We 
. Cau see no good reason why,if 4 mortgagee 


has an intereat which enables him to apply, 


& [essee should not equálly have an interest, . 


(B) The argument under this second head 


virtually amounts to this, that the rule does | 
not bear what.appears to be its plain mean- ` 


ing and that in the term "interest" is.com- 
prised only the right, title and interest of 
the judgmentedebtor which is sold and not 
any other interest subject:to which the sale 


takes place. . The corresponding provision ` 


in the Code of 1882, s. 310 (a), has the 


words “Any person whose immoveable > 


property has-been sold," and it can hardly 
ibe questioned that the language in the 
present rule is of à. wider scope. Neverthe- 
less it was held by tha Full Bench. in 
Paresh Nath Singha v. Nabogopal Chatto- 
padhya (4) that under the old: wording a 
mortgagee was a person who could apply, 


although no doubt, that decision proceeded. 
on thé footing that the auction-purchaser - 


would be in a position to. annul ‘the: mort- 
gage. Although it is not expressly so stat- 
ed, the judgments of the learned- Judges 
who composed the majority in that case do 
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"property" i 


is the meaning which Krishnan, J., attach- 


ed.to.itin Kandaswami:Asari v; Swarnavelu 
Satapathi (6).. Any more restricted mean- 
ing would ‘apparently limit resort to ‘the 
rule to: the judgment-debtor.or to one of 


‘several. joint judgment-debtors or in the 
very unusual ease of a mortgagee-decree- 


holder applying.to have the sale under his 
own decree set aside. Its application to the 
case of a sale free.of a pfior mortgage 
could hardly arise :as under r> 12 of. 
©: XXXIV.: The consent ofthe prior mort- 
gagee is. necessary to that course, We 
think accordingly that there. are no suffi- 
cient grounds to limit the application of 
the rule'in the. manner suggested but 


rather that its purpose is to include among 


those who can apply such persons as mort- 
gagees and lessees of the property, who may 
be concerned to avoid a transfer of the 


_judgment-debtor's title although theirowy 
interest may not be “affected”, using that 


word in its.strictly legal sense:- Accord- 
ingly.we confirm the order of the Subordi- 


. nate Judge and dismiss the civil miscellane- 


ous second appeal and the civil revision 

petition, the latter with costs. 

NV. Appeal dismissed.- .. 
(6).53 Ind. Cas. 958; 10 L. W. 558; (1920) M. W. N,. 

151; 27 M. L. T. 130. P 


give some. ground for the inference that - 


the application could be made because the 


mortgagee'’s was a right which. might be 
affected by thesale. But that- decision is 


not upon the language of the rule as it now | 
stands, and we cannot avoid the conelnsion - 
that Mookerji; J., when in Dulhin Mothura .' 


Koer v.. Bunsidhar Singh-(5), he construed 


the rule as rélating to only to a person .- 
whose interest would be "affected", in the . 
strictly ‘legal sense of that word, by the sale .. 
read into it something which it does not’: 
contain and which might have been elearly . 
expressed if it had been intended so to’: 
restrict it. Whatever may have been the. 
reason for amending the phraseology, we . 
think that, as the - rule stands, the word. 
"property" must mean the tangible proper-. 
ty sold, whether or not persons- other than . 
the Judgment-debtor -have any interest in... 
it and that it does not mean merely the 

right, title and interest of the judgment- - 


deot^ralcne. This is clearly the mean- 


ing which must be given to the word. 


(4) 29 C. 1; 50. W, N. 821. 


(5) 10 Ind, Oas. 880; 15 O. L.-J; 83; 16 Q: W, N, 904, 
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. LAHORE HIGH COURT- .. 
SgcoNp Oivin ArrzaL No. 2541 or 1923, ' 
_ -September 21, 1/27. 
. Present :— Mr. Justice Harrison and Mr, : 
. -` Justice Tek Oband, l 
MUHAMMAD BAKHSH anp OTHEBS— : 
y PELAINTIFFS—APPELLANTS. . < 
; . versus ' 
: RAMZAN AND oTBSEkS—DEFENDANTS— . 
. RESPONDENTS, $n 
Co-owners—Adverse possession —Limitation Act (IK 
of 19081 Sch. I, Art. 120—Declaratory suit—New 
cause of action on fresh invasion of sight. - ^ : 
Possession of a co-owner is possession of all and 
cannot be adverse to the other co-owners in the 
absence of overt acts ofadverse claim. : i 
Every fresh denial ofa right, gives a fresh cause 
of action for'a suit for- a declafation of such right. 
An incorrect entry in the Revenue Records was made 


‘in 1899. This. was discovered in 1911 and unauccess- 
.ful attempts were made to correct it. 
‘there were certain partition proceedings in which the 
-question of title was again raised and the parties 


In 1920 


were referred to the Civil Court. The 


A plaintiff sued 
for declaration of title in 1920; Bp CE 


=": - 
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field, that the denlal of title in 1920 gave a fresh 


cause of action for asuit for declaration and the suit ' 


. was, therefore, not barred. 


Second appeal from a deoree of the 


District Judge, Gujranwala, dated the 19th 
April, 1923, affirming that ofthe JuniorSub- 


| Judes, Gujranwala, dated the 24th May, . 
Hn Mr. Mukand Lal Puri, for the Appellants. | 


Mr. Nihal Chand, for the Respondents. 


JUDGMENT.—The plaintiffs in this 


ease sued fore declaration that they were 
entitled to one-half ofa joint khata. Their 
“suit has been dismissed in both the lower 
Courts chiefly on the ground that in the 
year 1899 an entry was made in the Revenue 
Records, which they are not shown to. have 
discovered until 1911, to the effect that 
theic share was one-third and not one-half 
-as previously recorded. In 1911 on qis- 
covering this entry they made an attempt 
to have the matter corrected but without 
success. In 1920 in partition proceedings, 
“which had been started by the other side, 
the plaintiffs denied the correctness of this 
entry and were referred to a Civil Court. 
They instituted this suit within a month. . 
On these facts it has been held that.the 
defendants have established adversity. Now, 
the.possession of oneco-sharer,it has been 
held in countless rulings, is the possession 
of all, provided always that there had been 
no overt act of adversity. No such overt act 
is shown to have taken place, to the know- 
ledge of the plaintiffs until 1911 and, there- 
fore, the defendants have wholly failed to 
Təbut the plaintiffs’ case. The suit being 
for declaration, a fresh cause of action arose 
on the occasion of every, fresh denial and 
there certainly was a fresh denial in the year 
1920 at the time of the partition proceedings. 
So far from there having beenany delay the 
plaintiffs instituted their, suit within a 
month and, in our opinion, are clearly entitl- 
ed to the relief they seek. 

We accept the appeal and decree the 
plaintiffs’ suit with costs throughout in all 
Courta. SEE ae eee tae 

COANA Appeal accepted. 
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RINMANY &.BONB V. AGA ALT AKBAR, 


MADRAS. HIGH COURT.. 

Arb4áAnL SujT No. 132 oF 1923. ^ " 
^ 7: September 7, 1926. E 
Present ;—Mr. Justica Ramesam “and Mr, 
..', ^7 Justice Reilly. ud aU 

H. M; A. N, KIRMANY AND Sons 

(0 COPLAINDIPESC-APPELLANTS © — 70 


T5 versus — ^ — As 
AGA ALI AKBAR KHAZVINI SAHEB 
AND OTHEXS—DBFENDaNTS— RESPONDENTS. 
Promissory note—Presumption us to place and time 


‘of execution—Practice—Defendant-contesting suit at 
- instance of. another, defendant—Cross-examinaiion 


. by -latter, whether permissible—Mortgage—Equitable 
mortgage—Memorandum mot . registered —Subsequent 

"agreement, whether. sufficient: to" create equitable 

- mortgage. ONE SHE SO E pee MAR CR so Es / 
_. Thereis a presumption that a promissory note was 


. executed at the place and on. the date it showa. lt is 


for the party who pleads that it, was executed on a 
` different day and at a different piace to show it. [p. 
122,000. 2.] - 07 0 ee ov "TC 

Where a defendant is contesting a suit: not on his 
own behalf but on behalfof another defendant, it is 
‘not proper to permit him to be examined on his 
“own behalf and to allow the other defendant to crogs- 

examine him and to elicit answers in his -favour. 
-Hbid.]. .. V. Cds eee C F 

"A aiia containing the terms of an equit- 

able mortgage by deposit of title-deeds must be in 
“writing registered. "Where for want of registration 

of such memorandum, ’ the original mortgage becomes 
invalid, but the title-deeds remain with the mortgagee, 

a later oral agreement between the mortgagee and 

mortgagor to treat the title-deeds as sécurify, is 

sufficient to createa valid equitable mortgage. - [p. 

173, col. 1.] E 4 RN 

Appeal against the decree of the Court 

of the Subordinate Judge,. Bezwada, in 

O. 8. No. 59 of 1920, se FANE 
Mr. G. Ramakrishna Iyer, for the Appel- 
lants, uw NE ee: 
. Mr. Ghokahmanna, for the Respondents. à 


JUDGMENT.—The plaintifs are the 
á^pellants' before us. They are a firm 
of Muhammadan merchants known a8 
H. M. A. N. Kirmany and Sons consisting 
of the father and his two sons. The.de- 
fendants are the legal representatives of 
one Abbas Khazvini Saheb, who is now dead, 
The Ist: defendant is his eldest son, the 
9nd defendant is his widow and defendanis 
Nos..3 to5 are his children by the 2nd de- 


> fendant.. Thesuit was brought to recover 


a sum of money due on a promissory note, 
which bears the date let January, 1920, 
for Rs. 3,166-12-9, and. suns due on 
account of further. dealings up .to. the - 
death of Abbas, which happened. about 
the 2nd of March, 1920.. The. plaintiffs | 
also allege an equitable. mortgage. by 
deposit of defendants' title-deeds and gsk 
for adecreefor sale; ^ |... 5.57.0. 


We 3e 4 
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_- The Subordinate Judges gave a decree 
for the amount sued for; ‘but’ he held 
that there was no valid equitable mortgage 
“and gave a mere money decree to be 
recovered from the estate of Abbasin the 
hands of the defendants. " ^" MA 
The suit was filed oa 21st July, 1920. 
 Defendants Nos. 1 and 2 did ‘not appear. 
. Defendants Nos, 3, 4 and 5 who were 
minors, were represented by a Court guar- 
dian whofiled a written statement putting 
the plaintiff to proof of his allegations. 
The 6th defendant was a Marwadi sowcur 
„who obtained & mortgage of the proper- 
ties of Abbas under Ex. II, dated 21st 


KIRMANY Å AONB v, GÁ att ARBAR, vU 
also denied tho deposit of tite.deeds ox 
the 17th: September, 1917. The reasons 
"given in the affidavit of the Ist defendant 
are so flimsy that an ex parte decree 
would never be--set aside.on such ale 
‘legationg: But in the present case, ag 
the trial was going on, the lower Court 
was probably not.wrong in allowink him 
‘to ‘file his written. statement, provided the 
allegations ‘which were sought. to be praved 
by him were -scrutinisede with great care 
‘and caution. At -the trial the plaintiff 
examined only one witness, the second son 
"and partner in the frm.. It is trus that in 
‘some respects his -evidence is not quite 
July, 1920. - satisfactory, for instance his proof of Exs. 
.. Though the document purporied to be “A ‘and promissory notes. dated the 
ior Rs, 50,000 it is now admitted before 14th and-17th September, 1917, respec- 
us that the sum due to him at the time “tively. 

,of the mortgage was Rs. 24,000 and odd. ^. But Exs. A and B are now. proved by the 
He filed a written statement in November, - jst defendant who: is examined as the 


1920, in which he denied the plaint al- 
legations that title-deeds were deposited 
on the l7th September, 1917. He also 
raised other pleas about the validity and 
priority of the mortgage. The suit came 
on for trial on the i3th February, 1922, 
and we find it was adjourned on six differ- 
ent occasions Zon petitions, On the lth 
February P. W, No. 1 wasexamined in part 
and Exs. A-to F 2 were filed. The case 
was then adjourned to the next day. On 
the 14th it was adjourned “at the de- 


fendant's request" the déferidant being. 


presumably the 6th defendant: On the 
15th February a petition wae filed by the 
lst defendant praying for setting aside 
the order directing thé suit to proceed 
without him and for pérmission to file 
.& written statement. This was supported 
. by an affidavit in which it -was stated 
that up to then he did not contest the 
.Buit on account of the advice of- the 
plaintiffs, but two cays prior to the affi- 
davit he found certain account beoks in 
. & lumber room along with furniture, which 
Bhowed that the mortgage could not be 
true. The suit was thereupon adjourned to 
the 14th March, 1922. l 
On the lst March, 1922, the lst defend- 
&nt.fled his written statement, in which 
he alleged that the suit promissoty note 
was not executed at Madras but at Bez- 
wada and that it was sent to the plaintiff's 
firm by registered post, that there was 
no deposit of title-deeds, and that the 
 Vitledeeds were obzained by the plaintiff 
by collusion with the 2nd defendant, He 


‘of 0 


-frm and: the defendants may 
. described. 


sixth witness for the defendants. The suit 
promissory note Ex. E, is proved both by 
P. W. No. l and the lst defendant, The Jat 
defendant denied. that Ex. C (e letter 


depositing the deeds) was executed by 


his father: but on a comparison of the 
signatures of A and B and E with that 
we have no doubt that Ex. C was 
also executed by the late Abbas. There 
is no doubt, therefore, that on the 17th 
September, 1917, Abbas deposited his title- 


‘deeds with the plaintiffs’ firm at Madras, 


rporting to create a mortgage by de- 
Do of title- deeds. It is true that, as 
now decided by Subramonian v. Lutchman 
(1) Ex. O is inoperative as an equitable 
mortgage for want.of registration, uU 

Now the accounts between the plaintiff's 
be briefly 
The late Abbas oo. 

a, 2000 on two promissory notes, Exs, 
Ea d en the 14th and 17th September, 


“1917, respectively, and up to the end of 


ear be owed to the plaintiffs 
Re 2.106-13.9 On the 12th January, 1918, 
he borrowed Rs. 2,700. on a promissory 
note. Thereafter he owed Rs 4,806-13-9. 
In April and May a portion of this debt was 
discharged amounting to nearly Ra. 2,800, 
and the rest of the debt with interest and 
other further small ijems amounted to 
Rs. 275/-1-6 at the end of the year 1918, 


9 
^ 


. M8 - 
. During the year. 1919 there were only 
_, small transactions and accumulations’ of 
. Interest. M 

;&t the end of the year 1919 the amount 
due was Rs. 3,160 12-9, lt. appears that 
at. the end of the year 1918 a copy of 
the accounts was sent to the plaintiffs’ 
firm by registered post. But there is no 
sich entry about the end of the year 
1919. The plaintifs say that on Ist 
January, 1920, Abbas came to Madras 
and executed the suit promissory note. 
It is typed, unlike Exs. A and B. The 
defendants say that it was typed with a 
' ‘Remington’ at Bezwada. 

It bears the word ‘Madras'and the date 
Ist. January, 1920, at thetop. The defend- 
ants say that it was executed at Bez- 
wada on the 15th January, 1920, : and 
was sent by registered post. To support 
eee allegations they filed a day-book, 

x. III. According to the Ist defendant's 
evidence it is the only book found in 
the lumber room, though he refers to 
several other books in the affidavit. See- 
ing that this book was filed two years after 

- the defendant allowed the suit to proceed 
, ex partejit:must be received with the 
greatest caution, l 7 

.A look at the book shows that it bears no 
signs of having been handled though it is a 
day-book.: And though on account of want 
of acquaintance with the Hindustani hand- 
writing we find some difficulty in judging of 
these. Muhammadan account books, yet we 
think that Ex. III cannot be accepted asa 
genuine account, the suspicion being that it 
was prepared priorto the application of 
February 1922, probably at the instigation 
of the 6th defendant. b 

This Ex. ITI does not show an entry, for 
instance, of the sending of the promissory 
note by registered post on the 15th January, 
The promissory note is attested by two wit- 
nesses, who are admittedly residents of 
Bezwada. They are D. Ws. Nos. 1 and 2. 
Both these witnesses were defendants of the 
late Abbas. and fora long time connected 
with him. For some of the hearings of this 
suit they were summoned by the plaintiffs. 
Afterwards they had to be given up. ` 

The: witnerses themselves say that they 
told the plaintiffs that they could not sup- 
port them, Both of them admitted that at 
the time*ofattestation they noticed the dis- 
crepancy in respect of the date and the place 
but were satisfied with the explanation they 
were offered, namely, that they were merely to 
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attest and not to ask questions about the data 


. witness. It seams to us to 
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and the place, Plaintiff Witness No. 1 
admits that he was absent from Bezwada in 
agency-tracts and arrived there only on that 
morning. : In chief examination he said that 
he. attested it on some day subsequent to. 
January dst, D. W. No. 1 is related to Abbas. 
Defendant's witness No, 2 says D. W. No, 1. 
saw Abbás sign Ex. E. In this he is. con» 
tradicted by D. W. No, 1. In cross-examination 
D. W. No, 2 admits that after the death of . 
Abbas he went on the business of the defend- 
ant’s firm to Madras along with the brother 
of Abbas. This shows it was likely that these 
two witnesses followed Abbas to Madras on 
the lst January, 1920, as deposed to by P. W. 


3 


No.l. The note, Ex. E, being proved to be 
genuine and asit bears the date Ist January, 
1920, we think the presumption is that it was 
executed both at the place and on the date 
it shows. It is for the party who pleads 
thatit was executed on a different day and at 
a different place to show it.. In other words 
it is for the defendants to make it out. It 
is very difficult to say that this case was 
made out on the evidence of D. W. No. 1 and 
D. W. No. 2. When the defendants' oral evi- 
dence was takenonly the 6th defendant. 
called his witnesses, and D. Wa, Nos. 1 to § 
were all 6th defendant's witnesses. l 

Then the sixth witness for the defendants 
was called. This was the ist defendant and 
he was put into the box notas the 6th de- 
Íendant's witness, but as the lst defendant's 
e a gross 
irregularity in the case which the Subordi- 
nate Judge ought not to have allowed, for 
the object of it is too plain. . After the chief 
examination of the Ist defendant'by himself, 
the 6th defendant proceeds to cross-examine 
bim and in the course of such cross exami- ` 
nation he elicits a number of details which 
are all favourable to himself. And the first 
question in the cross-examination of the 
plaintiff is whether he was not contesting the 
suit at the instance of the 6th defendant. 
Whe think thatit is very obvious in this case 
that the lst defendant began hia contest 
late at the instance of the 6th defendant. The 
6th defendant issaid to be a very rich man, 
and it js admitted that he is worth 15 lakhs. 
Quite possibly he won over D. Ws. Nos, 1 and 
2 being arich man, though this cannot be 
proved but only be suspected under the 
circumstances ofthecase. We think that the 
defendants have not made outthat Abbas did 
not go to Madras on the Ist January, 1920, 
and did not execute the note at, Madras. 
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' The only question tliat remains is whether 


there was an equitable mortgage by the: 


deposit of title-deeds. Though the original 
mortgage of the 17th September , was invalid 


the title-deeds continue to remain with the ` 
plaintiffs. It is highly probable that, when : 


the plaintifs and the late Abbas met at 
Madras on the lst January, 1920, Abbas said 


that the title-deeds, which were already with . 
the plaintiffs, would continue to be security. 


Plaintiff's witness No. 1 deposés to this. We 


do not see why we should not believe P, W. 


No. lon this point, though his evidence on 
other matters is unsatisfactory, especially as 
it agrees very highly with the probabilities 


of the case. There isan entry in the plaintiff's 
ledger, Ex. G, atranslation of which is Ex.J. : 


This being only & ledgerand thecorrrespond- 


ing entry not appearing in the day-book, we 
do not wish to rely on itin support of the. 
plaintiff's case. ‘The entry is "thetitle-deeds : 
of the Bezwada house, which were under. 
mortgage, will remain intact till the liqui- .. 
We.can use - 
this entry against the plaintiff. It seems to. 


dation of the whole amount." 


us that the equitable mortgage was oniy for 
the amount then due and not for. further 
advances. Though the parties metin March 
19209, while Abbas was ill and again in June, 
when they met in Bezwada in connection 
with the defendant's family affairs, it is not 
any body's case that the defendant agreed to 
mortgage the title-deeds as security for the 


further advances, and it is very difficult to’ 


imply such security from mere conduct 
between January and July. i 


. The result is we must hold that the plaint- 
iffs have made out an equitable mortgage | 


for the sum of Rs. 3,165-12 9 and its interest 
and not for the amount that became due.to 
the plaintiffa under the further dealings. So 


far as the latter dealings are concerned the 


Subordinate Judge's- decree will be con- 
firmed.. But, so far as the amount dut under 
the promissory noté and its interest are con- 


cerned, they will be entitled to a decree for. 
Six months will be allowed for pay-. 
ment. The decree of the Subordinate Judge. 


sale, 


. will be modified accordingly. The plaintiffs 
and the 6th defendant wil! give and receive 


proportionate costs. But defendants N08. 1 to 5 
will be liable for all the costs.of the plaintiffs: 


in the frat Court,.to be recovered from the 


assets of Abbas. The costs of the plaintiffs: 


will-include the amount paid by the plaintiff 
dor the expenses of the Court guardian ap- 
pointed in the Court below. 

Vee Me: Decree modified, 


(P 
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. MADRAS HIGH COURT. 
CivinL Suit No. 395 or 19:5. ` 

; . . December 16, 1927, — 

^ Present:—Mr: Justice Venkatasubba Rao, 
|: ^» YELOMALAT AND ANOTHER— 

| ME: PLAINTIFFS. 

; 0. 7 7 wersus 
KUPPAMMAL AND orTHERS—DEFENDANTS. 

Civil Procedure Code (Act V of 1908), O. XXXIII, 

rr. 10 and 11, whether applicable eto pauper suits on 
Original Side of High Court—Government of India Act, 

#1915, s. 1008—1ndian Legislature, power of, to make 


- 


`. rules pertaining tc Court-fees on Original Side. 


The Civil Procedure Code is generally applicable 
.tothe High Court in the exercise of its Ordinary 
Original Civil Jurisdiction, except where it is 
specifically excluded or unless the High Court itself 
has made rules superseding any particular provisions 
of the Code. [p. 174, col. 1.] 

Order XXXIII, rr. 10 and 11, Civil Procedure 
Oode, are applicable to the Originnl Side of the, 
High Court of Madras and are not ultra vires of the 
Indian Legislature. [p. 175, ool. 1.] ^ 

There is nothing to prevent the Indian Legislature 
from making rules pertaining to Court-fees applicable 
to the Original Side ofthe High Court. [ibid] - | 

Buit in forma pauperis. 
` Mr. V. V. Devanathan 
Plaintifis. . . > a LE 

"Messrs. Y. S. Govindachariar, K. Nara- 
simha Iyer and Advocate-General, for the 


^ 


Government for the Defendants. 


| JSUDGMENT.—A question of some ima 
‘portance has been raised in this case by 
Mr. Devanathan. He contends that .Q. 
XXXIII, yr. 10 and 11, Civil Procedure 
Code do not &pply to suits by paupers 
fled on the Original Side of the High 
‘Court:— As this question must arise 
frequently, I have directed notice to the 


Iyengar, for the 


Government Solicitor,. and the learned 


, Advocate- Generalhas appeared and argued 
the point.. To deal with this contention, 
itis necessary to ` examine several provie 
Bions.oflaw. The broad question is, to 
‘what exent do the provisions of the Civil 
Procedure Codeapply to the High Court 
in the exercise of its. Ordinary Original 
‘Civil Jurisdiction? Section 117 which occurs 
‘in Part IX -provides that save as provided 
‘in that Part or in Part X or in rules, the 
provisions of the Code shall apply to High 
Courts. Section lzl runs thusi— ©. 

". “The'rules in: the First Schedule shall 
have effect as if enacted in the body of 
this Code until annulled or altered in 
accordance with the provisions’ of this 


art. : ' ; 
. Section 128 deals with the power of 


, Ohartered High Courts to make rules aq 


Sod 

174 
to their original civil procedure. It 
says’ that; notwithstanding anything in 
the Code, any such High Court may make 
Buch rules not inconsistent with the 
setters: Patent. establishing it to regulate 
its own procedurein the exercise of ita 
Original Civil Jurisdiction as it shall 
think fit. Then we come to O. ALIX 
which specifies, certain provisions of the 
Code inapplicable tothe Original Side of 


. the High Court. - , 
The result of these various provisions 18, 


that the Civil Procedure Code is generally 
applicable to the High Court in the 
exercise of. its :Ordinary Original Civil 
Jurisdiction, except where it is specifically 
excluded, or unless the High Court iteelf 
has made rules superseding any particular 
provisions of the Code. 
Now turning to the Rules of the Original 
Side, we find there is aspecificrule to the 


same effect. Order 1, r 3, provides inter alia’ 


that the provisions of the Code so far as 
they are inconsistent with the rules 


. enacted shall stand repealed and super-. 


geded. The question then is, are rr. 10 
and llof O. XXXIII, Civil Procedure Code, 


applicable or not to the Original Side? 


Theirapplication has not been excluded 


. by the Code itself; on the ‘contrary, 


there is. sufficiént indication that they 


are intended to be applied. Order XLIX: 


while specifyingthe rules not applicable 


to the Original Side mentiors among them. 


r 7 of O, XXXIII, thus implying that the 
other rules of thé same‘Order do apply. 

In regard to pauper suits, there are 
Bome.provisions in the Original Side Rules 
dealing’ with them; they are" rr. 14° to 18 
of 0. VIII. These rules are very ‘incom 
plete and they do not geal with various 
Ynatters dealt with in the Code, There 
is nothing.inconsistent in these rules 
with O. XXXIII, rr. 10 and 11, Civil. Pro- 
eedure Code. Asa matter of fact, the 
matters dealt with bythe latter have not 


“been dealt with under the Original Side 
Rules ab all and from what I have said, 
it follows that O. XXXIII, rr. 10 and 11, 

' Civil Procedure Code, are applicable to the 


Original Side, ' | 
The next part of Mr. Devanathan's 
argument is based upon certain Fees Rules 
“made ‘by, the High Court for being used 
and observed on the Original Side, Order 
JI,r. 2(9) runsthug— — .. 

, $"]f an application for leave to sue, des 


fend, px appeal] jn “forma  pauperia ig 
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granted, no fee ‘shall be levied - by the 
Registrar or the Sheriff, in respect of 
any proceedings by, or on behalf of, the: 
pauper, except the fees chargeable upon 
the said application and any proceedings. 
incidental thereto.” : . 

. Mr. Devanathan contends. that this is 
an express rule providing that no fee 
shall be levied’ by the Registrar in respect 
of any proceeding taken by a pauper, 
and he proceeds to argue that it, therefore, 
follows that O. XXXIII, rr.lu and 1lare- 
inconsistent: with -this .provision. as they. 
contemplate payment of Court-fees in & - 
pauper suit. Theanswer to this to my. 
mind is simple. The Court-fee rule only . 


says that no fee shall be levied by the Res - 


gistrar, which means, no fee shall: be levied © 


by him (taking the case of a plaint) at the’. 


time of its being filed. But this does not 
say that the pauper litigant cannot. be 
directed to pay to the Government atthe- 
termination of the suit, the 
which he wasexcused from paying at the. 
outset. The Court-fee rule speeks of 


levying a Court-fee by ‘the Registrar; 


whereas thernles inthe Code deal with 


payment of Court-fees “in connection with" 


costs incurred in the course of litigation. 
Ido not find any inconsistency between ` 
the Oourt-fee rule in 


of the Indian Legislature. To deal with 
this argument, it is first necessary to refer 
toss. ĝ and 4 of the. Court Fees 
which show that that Act generally dces 


not govern the Court-fees chargeable cn . 


the Original Side; for s. 8 enacts that 
the fees payable ‘on tke Original Side - 
shall] be culléctéd: in 
vided inthe Act, The section, tberefore, 
essumifig that the Court-feeschargeatle 
areto be determined under 


the manner in which such 'Couit-fees 


shall be collected. Itis the High Ceurt' ' 
that has the power to fix the Court-fees `- 
payableon the Original Side snd it de- 
rives that power from either s 106 or s. 107 ` 


of the Government of India Act. It is 
generally taken for granted 


which has replaced s. 16 of the High 
Courts Act, 19601, I must tay that the 
wording of 8, iL7 as well es the marginal 
note against that section, give one the 


Court-fees, ` 


question and” 
O XXXIII, rr. 10 atid 11, Civil Procedure ` 
Code, There remains the contention. that ` 
the last mentioned provision is-ultra vires - 


Act, 


the manner pros: 


some other : 
provisions ofthe law goes on to specify : 


that the ' 
section that a&spplies,is the latter section’ 


$ 
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in el. (e) thereof refers. to . subordinate 
Courts and not to the High Court itself. 
Section 15 ofthe High Oourts Act, which 
this section has superseded, is less open to 
this criticism than the Jatter section. 
However that may be, 5, 106 is the general 


section that deals with the jurisdiction of ` 
the High, ' Court, and the terms of that’ 


section are' wide enough to include the 
special powers mentioned in s. 107. It 
' does not, therefore, signify. whether the 
power to settle Oourt-fees is derived from 
s. 106 or from e, 107; for, in either case, 
the power is ultimately to bə traced to 


8. 106 itself. If that be so, the next. 


point to note-is, that s. 108 is one of the 
provisions .of the Government.of India 
Act, which the Governor-General in Council 
may repeal or alter. (see Fifth Schedule 


to that Act). Thus, there. is nothing to- 


prevent the Indian Legislature from mak- 
ing rules pertaining to Oourt-fees applica- 
ble to the Original Side, Iam, therefore, 
unable to accept the argument that 


O. XXXIII, rr.10 and llare ultra vires 
of the Indian Lsgislature. Therefore, the ..- 
order that I made in the suit directing - 


Government will . 


Court-fees to be -paid to 
stand, l 
Y, N. Y. Order accordingly. 


CALCUTTA HIGH COURT, 
ORIMINAL Revision NG. 85.0r 1927, 
| . April 27, 1927. "m 
Present:—Justice Sir Oharu Ohundur 


Ghose, Kr., and Mr. Justice Cammiade, . 


BUDHU TATWA—Paritionze 
versus . 
. _EMPEROR—Opposire Party, - 

Criminal Procedure Code (Act V of 1898), s. 526-— 
Transfer of case trom Magistrate having no jurisdic- 
tion—De novo trial, necessity of —Conviction éased. on 
evidence recorded before transfer, legality of. 
. Evidence recorded by a M 
Jurisdiction cannot be legally considered by the 
Magistrate having jurisdiction to whom the ease is 
ultimately transferred, - < 

À conviction based partly on evidence recorded by 
a Magistrate who had no jurisdiction and partly on 


evidence recorded by a Magistrate having jurisdiction 
is illegal. ; d ec 


Criminalrevision against an order of the: . 
Judge, Hooghly, dated: 


Additional Sesaions 
the 18th December, 1926, affirming that of 
the -Magistrate, First Olass, Serampore, 
dated the 28th August, 1995. ` | i 


Babu Mrityunjay Chattopadhyaya (with 
him . Babu 


Petitioner. 


X uc RN M 
ARUNACHALA IYAH v. Lois DREYFOS Å CO, 
‘impression that the table of fees, mentioned, 


. lute. 


agistrate .who had no 


Gopal Chandra Mukerji), for the: 


- 


brancer), for the Opposite Party. 


' JUDGMENT.—In this case we are of - 
opinion thatthe Rule must be made abso- , 
We have examined the record for our- 

selves and weare satisfied that Mr, Mukherji ` 


| HB 
Mr, Khundkar, (Deputy Legal Resmem- : 


who had secondclass powersandto whomthe , 
ease was transferred had no jurisdiction to. 


try the case against the accuse l under s. 47i.. 


The evidence recorded by him could not. 
be legally considered by the Magistrate to . 


‘whem ‘the case was ultimately. transferred 


and who had jurisdiction in the matter. 


. Ths -result was that part of the evidence ” 
was recorded by a Magistrate who had- 


no jurisdiction and part of' the evidence ^ 


by & Magistrate who had jurisdiction. In 


this view. the petitioner has made . good . 


the ground on which the Rule was issued 


‘ance with law in that behalf. 


: and weaccordingly set aside the order. . 
But in the circumstances of the case we ` 
. order a re-trial of the accused in accord, 


A 


Conviction set aside: © 


ACN. A. Re-trial ordered, 


- 


= ducum 


MADRAS HIGH COURT, 

—Civ:iL MisokLLANEOUS Perion No, 4807 
a oF 1927. t 
; December 12, 1927. i 
Present:—Mr.Justice Ramesam and = 


Mr. Justice Jackson, p^ 


R.A. ARUNACHALA IYAH-PRTITIONER : 
: versus f 


LOUIS DREYFUS & Co.—RzsPoNDENTS, | 
Arbitration Act (LX of 1899), s. 17—Civil Procedure 


- Code (Act V. of 1908), 8. 85—Costs—Private award— 


Award set aside by Court--Costa of award, whether- 
yn be granted by Court. a 
The Nord PA in 8.17 of the Arbitration Act- 


.of 1899, and in s.-35 of the Civil Procedure Code 
refers to costs 


incurred in Court and the costs. 
incurred before the arbitrator or umpire cannot be 
regarded as costs ofa proceeding in Court. 


. , Where on an application to set aside a private 


award, the Court holds there is no valid reference 
to arbitration, bd ASOR to pass any 
yrde ts o , - 
Swift Co Boar 0f Trade (2) and Wimshurst v. 
Barrow Shipbuilding Co. (3), zpferred to. 
Petition praying that the High Court will 
be pleased to issue, anorder directing the 
Taxing Officer and Commissioner of the 
High Court to tax the bill „of costs filed 
by the petitioner-appellant in O. S. Appeal 


ANo. 55 of 1926 reported as 107 Ind. Cas. 793. 


FAOTS.—In respect of an arbitration 
governed by. the Indian Arbitration Act 


^ ACER. 1828 Mad. 107; (1928) M. W. N, 132 
"6 (1926) 2 K, B, 13 


176 a 
IX of 1893,.an award was passed by the 
umpire. Notice of motion was taken out 
which ultimately his Lordship Mr. Justice 


Waller, dismissed, but on appeal their Lord-’ 


ships Ramesam and Cornish, JJ., in O S.A. 


. '. No. 580f 1926 reported as Arunachela Iyah v, 
| LouisDreyfus & Co. (1) set aside the award 


on-the ground that the umpire who gave 


“the award had no jurisdiction to do so and 


was also guilty of legal misconduct, No 


. provision was made in the order as to coste 


incurred. before the arbitrator and umpire. 


In respect thereof, this present petition was 
l fled. ' n 


. Messrs, K.S. Krishnaswamy Ayyangar and 
Subramania Ayyar, for the Petitioner. ' 
"Mr. Vere Mocket, for the Respondents. 

. ORDER.—The question raised is new 
arid theré is very little to guide us, The 
decision in Swift & Co. v. Board of Trade 
(2) does not help us. That in Wimshurst v. 
‘Barrow Shipbuilding Co. (3) furnishes some 
analogy. The costs incurred before the 


` arbitrator. or umpire cannot be regarded as 
‘the costs of "a, proceeding in the High 
. Qourt", but are the costs of a tribunal une 


connected with this Court. The word 'costa' 
in 8,17 of the Arbitration Act and in 
B. 35 of the Civil Procedure Code refers to 


costs incurred in Court. If there is a valid 


award andthe award itself provides for 
the costs, 


case we holdthat there is novalid reference 


! to arbitration, we do not see what jurisdic- 
- tion we have to pass an order as to costs of 
- the award. "The petition is dismissed. 
There will be no order as.to costa. 


Y. N. Y. Petition dismissed, 
(1) 107 Ind. Cas, 793; 97 L. W. 267: 89 M. L. IT, 563; 
195 L. J. K. B. 


834; 135 L. T. 
39]: 42 T. L. R, 461i 2t LJ, L, Rep. 432, 
(3) (1877) 2 Q. B, D, 335; 43. L. J, .Q, B. 477; 25 W. 


den lí 
' > 


: Mre 3E E. 1 i es * te m ‘ 
RAMA REDDI v, SINNA GODNDAN, 


then the matter rests on 4 - 
different footing. But where, as in this 


MADRAS HIGH COURT. 
Sroonp Civi, APPEAL No. 38 oF 19:5. © 
July 18, 1927. 

Present :—Mr. Justice Srinivasa Ayyangar 

and Mr. Justice Reilly. 


109 1. 0, 1098, 


» 


RAMA REDDI AND OTHERS—DEFENDANTS-— . 


APFELLANTS 
versus | 0 7 
SINNA GOUNDAN AND OTBRERS— 


Iz 


PLAINIIFFS AND DerENDANTS Nos. l anp f=- . 


RESPONDENTS. 


Mortgage—Redemption—Sutt by sharer in : equity of 


redemption for redemption of entire mortgage, maine 
tainability of. | < l 
One of the owners of the equity of redemption i8 
always entitled, generally speaking,to redeem the 
entire mortgage and any question that may arise 
between the person who redeems and his co-parcenera 
or co-owners would have to be settled as between 
them. The mortgagee who is entitled only to be 
repaid the money advanced by him’ is bound 
to allow any person interested in the equity 


Col. |, 2s 
Second appeal against the decree of the 
Court of the Subordinate Judge of Coimbae 
tore, in A. 
147 of 1923, District Court, Coimbatore), 
preferred against that of the Court of the 
District Munsif of Dharmapuram, in O. 
S. No. 897 of 1921, Ed 

‘the Ape 


Mr. R. 
pellants. l 

Mr. A. Sundaram, for the Respondents, 
JUDGMENT., 


r 
-+ 


Somasundara Iyer, for 


Srinivasa Ayyangar, J:—Thera is 


really no point inthis second appeal. The 
question of fact has been found against 


of redemption to redeem the entire mortgage. [p. 177, 


kdi 


S No. 26 of 1924 (A. 8, No,” 


the appellant by the lower Appellate. Court | 


so fat as the defence is concerned put for 
ward on thefootingofthe property having 
been the self-acquired property of’ Venkata 
rama Reddi. -On the finding by the lower 
Appellate Court that the mortgagee, by 
prescription, had acquired all the rights of 
& mortgagee, or having been in adverse pos- 
session for over the statutory period, the 
Other questions become unnecessary to he 
determined, i - 
Tbe only point that was argued by the 
learned Vakil for the appellants. was that 
the plaintif who was the owner of a share 
of the equity of redemption should not be 
allowed to redeem the entire mortgage, No 
objeetion to this course appears to 


been taken in thé written statement filed. 


The question of non-joinder referred to in - 


the issues related entirely to some othér 


‘point. Further in this case there are mo 
gomplications by way of ithe alienation e£ . 


` 


have - 
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the other share of the equity of redemption: 


orsuch purchaser of a share in the redemp- 
tion having been allowed by the mortgagee 
to redeem any part as ia to be found in the 
case of Rathna Mudali v. Perumal Reddi (1). 
One of the owners.of the equity of redemp- 
tion is always entitled, generally speaking, 
to redeem and any question that may arise 
between the pèrion, who redeem and his 
co-parceners or co-owners would have to be 
settled as between them. The mortgagee 
who is entitled only to bare-paid the money 
edvanced by .him when he gets paid is 
bound to allow any person interested ia the 
equity of redemption to redeem the mort- 
"gage. : 
4 No other point arises. The second .ape 
peal is dismissed with caste, 

Reilly, J.—I agree. | < 

V.N.V. © ~ — Appeal dismissed. 

(1.17 Ind. Cas. 837; 38 M. 319; 12, M. Lo T. 484; 
(1919) M. W. N. 1168; 23 M. L. d. 576. 
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NAGPUR. JUDÍCIAL.COMMIS- 
^ SIONER'S.COURT. . 
APPBAL FROM ArPHOLaTH DEOREH. ^ 
. No..47.0r- 1936, 
E July 19, i927, *. “ a 4 
Preseni:—Mr, Macnair, A: J. O. ` 
Must¢mmat RANIBAHU—DRFENDANT 
APPELLANT . 
7 | . Versuá 0. 
-RAO NARAYANRAO-—PLAarINTIFF- 
APUL "REsPONDENT. © ' " 
"^ C: P. Land, Revenue Act (II of 1017), s 208 (D, 
(£)—Rigltt to site vin village abadi~—Abandonment of 
-gite—Landlord's right to eject l ug, E 
Where the occupant of an abadi siié.permanehtíy 
,ceases to use such site for the purposes ofa dwell- 
ing house, he becomes a pure lidensee liable to 
:ejecbment atthe will of the landlord. ' 
Narain v. Behari (1), followed. . . 
', ,Unless there is an intention, on the part of a 
person holding land in a mahal for agricultural 
purposes to construct a house for a residence, there 
‘is no right to-any site in the-village abadi under s. 203 
of the O. P. Tenancy Act. 
Though the words ‘every person’in s. 203 (1) of the 
O, P. Tenancy Act include a female, the section does 
.'not contemplate . that a male anda female labourer 
married:to each. other should be entitled to claim 
two plots iu the abadie ' >: 
Sub-section (2) of:s. 203 merely lays down that the 
tight to a site is forfeited whan certain contingencies 
happen: itdoes mot” state that a right which- once 
' exists cannot cease unless‘one of those contingencies 
hap P ens. 4 : L + 
Appeal against.a decree of. the District 


-Judge, Saugor, dated: the 28th Ootobey, 
-49 - M 


D 


 BRANIBAHU V. RAO NARAYANRAO, 


197 


1925, reversing that of the Subordinat® 
Judge, Second Class, Saugor, dated the 8th 
May, 1925. 

Messrs. A. V. Khare and W, B. Pendhar- 
kar, for the Appellant. 

Mr. G. L. Subhedar, for the Respondent, 

d UDGMEN T.—One Duragsinghgwas a 
tenant in the village where the house sitein , 
suitis situated, and had a house on that 
site. He died some years ago, and his widow . 
Musammat Ranibahu becam$ tenant of that 
holding. Jt has been found that Musammat 
Ranibahu has been for some years the 
mistress of one Dhokaleingh who has. two 
houses in the.village: she has a. son four 

years old by him and-has been-living with 
. him for over two.years. Duragsingh's house 
. has now fallen down and the malguzar sues 
-for possession of.the site on the, ground 
that Musammat Ranibahu has permanently 
ceased to. use this site. for the; purposes 
of a dwelling house. 'Thefirst Court found. 
that the house had fallen down from natural. 
causes, such gs, wantof. repairs; but held 
that. Musammat ‘Ranibahu had not per- 
‘manently. abandoned the site at the date 
‘of the suit. ; The decree of that Court 
: allowed her eight months to build-a house, 
-on -the site and directed that if she failed.. 
to. do 80,: the plaintif should obtain possess 
Bion. The- lower Appellate Court:held that 


Musammat Ranibahu had abandoned the ` 


` site on .the date ofthe suit and gave-:tha 
: plaintiff a decree for possession, , ` 

This second appeal is filed by Musammat 

Ranibahu and Dhokalsingh. It. is. first 

. urged that ; the, reported ruling, Narain 

v. Behari (1) does not apply as Musammat 


'; Ranibahu. had not on the date of:the suit . 


. permanently ceased to use the site for the.’ 
. pusposes of a dwelling house, Thisis an 
attack on 8 finding of fact and the learned 
Judge of first appeal has given proper 
,reasons for his finding. Musammat . Rani- 
bahu left her house and allowed it to fall 
. down for want of repairs, She and Dhokal- 
Bingh removed. some of its materials, 
, She. and Dhokalsingh stated in the first 
. Court that they were man.and,wife, and 
;lsee.no reason to think -that they are. 
.niore likely to separate than, &-married 
.eouple. -Lagree then that Musammat Rani- 
. bahu had ceased to use the site for: the 
purposes of a dwelling house, 


. Itis next urged that, under 3.203 (1) 
‘and (2) of the Land Revenue Act of:1917, 


— (1) 81 Ind, Cas, 307; JAN, L, R, 126, 


$ 
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-Musammat Ranibahu has a subsisting right 
.to the site in suit, Section 203 (1) is as 
follows:— : 


"Every person holding land: in a mahal 


ULIOHT KOTTAYYA v, NALLAMALLISRBERAMULT. 


for agricultural purposes, otherwise than . 
as a Sub. tenant, or ordinarily working - 


-therin as an agricultural 


artisan or. 


.Jabourer, and the village-watchman are: 
' entitled to a house-site of reasonable dimen- ` 


“gions in the abadi freeofrent"  . . — 
-` Itis urged that Musammat Ranibahuis 


:ufider this sub-section entitled to a aite in 


‘tlon whether she has any intention of 
‘living on that site. In my opinion the sub- 
‘section means that each person described 


¢ 
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MADRAS HIGH COURT. 
Sxuconp Civin APrEaL No. 1385 or 1924. | 
August 22, 1927. 

Present : —Mr. Justice Beasley and 
Mr. Justice Apnantbakrisbna Ayyar. 
ULICHI KOTTAYYA-—PraiNTIFF— 

APPELLANT 


; ` VETSUS 
NALLAMALLI SREERAMULU AND 


OTHERS—~ DERENDANTS— RESPONDENTS. 1 
Pleader and client—Admission on question of fact 


. by Pleader in Appellate Court, binding nature of. 
‘the village abadi apart from the ques-. 


Though parties may not be bound by admissions 
made by their Counsel on pure questions of law, yet 
on questions of fact, they are bound by admissions 


„made by.their Counsel whether they are made in the 


‘igs entitled to a site- of reasonable dimen- - 


sions for his house, his house meaning his 
residence. Unless,then, thereis an inten- 
‘tion to construct a house for a residence, 
. there is no right to any site. To hold 


= Otherwise leads to obvious absurdities, 


."Every person" must include females: 


-(Ranibahu herself is a female) and it could 
“not have been intended that a male and ‘a 


“female labourer married to each other 


“should be entitled to claim two plots in 


the abadi. It follows that as Musammat 
Ranibahu does not intend to leave 
.Dhokalsingh's house she is not now entitle 
to a plotin the abadi. ` E et 
Ítis next urged that s. 203, sub-s. (2), 
‘states the conditions under which a person 
forfeits his right to a house site: Musammat 
Ranibahu admittedly was entitle] to a 
. house sile and these conditions do not apply 
to her case, But sub+s, (2) merely lays 
down that. theright toa site is forfeited 
when certain contingencies happan: it does 
“not state that a right which once exists 
cannot cease unless one of those contin- 
gencies happens. 
There has, then, beenno changein the 
law laid down in Narain v. Behari (1). 
Where the occupant of an abadi site per- 
manently ceases to use such- site for the 
purposes of a dwelling house, he becomes 
.& pure licensee liable to ejectment at the 
will of the landlord. Musamimat Ranibahu 
had at thedateof the suit become: such 
a licensee, and the landlord was entitled 
to possession, The appeal, therefore, fails 
andis dismissed with costs on thé appels 
lante. | 


AN as Appeal dismissed, 


course of the trial in the Court of first Instance or 
in the course of the hearing ofthe appeal before the 
lower Appellate Court. [p. 179, col. 2.1 . 

A Pleader's general powers in the conduct of in 
appeal include in ordinary cases the abandonment of 
an issue which in his discretion he thinks: inadvisable 
to press. [ibid] a 

Second appeal against a decree of the 
Court of the Subordinate Judge, Bapatla, in 
À. B, No. 3l of 1924 preferred against 
that'of the Wourt of tbe. Principal Dis- 
n Munsif, Ongole, in O. 8. No. 671 of 
1921, 

. Mr. B, Somayya, for the Appellant, ^ 

Mr. D, Adinardyana, for the Respond» 
ents, `. : "TS 

JUDGMENT. 


Beasley, .J.—The. appellant here 


‘was the’ plaintiff in the District Munsit's 


Court and his suit there was Tor a declara- 
tion that the plaint scheduled property 
was not liable to be attached in O. 8. 
Nos. 529.and 537 of 1919 against the 8rd 
defendant by defendants Nos,1 and 2, as 
the plaintiff had purchased the property 
‘from the 8rd defendant for full and valu- 


‘able ‘consideration under a registered eale- 


deed, dated the 16th August, 1919. The 
‘issues raised in the District Munsit’s Court 


were five in number, but there are only 


"two febieh are of any importance. The 
first issue was "whether the attachments 


made in 0.8, Nos. 537 and 529 of 1919 
are not valid," and the second, "whether the 


‘plaintiff is entitled to the property." IfI 


may pause here, I think I ought to point 


out tbat the issues are in the wrong 


order ‘and that the first and in fuct the most 


important matter to be decided was whe- 


ther the plaintiff was entitled to the pró- 
perty, The District Munsif in his judg- 
ment held that the transaction set up by 
the plaintiff to establish his right to the 


. property was a eham transaction. He, theres 
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fore, found issue No. 2 against the plaint- 
iff and he then further’. proceeded to find 
issue No. 1 also against the plaintiff: In 
the lower Appellate Court issue No. 2 was 
notargued by the appellant's Vakil. The 
learned ` Subordinate Judge,. states as 
follows in para. 2:of-his judgment. “The 
main points for determination in this appeal 
are those covered by issues Nos.1 and 2. 
"The appellant's Vakil has not argued before 
this Oourt the question covered by issue 
-No. 2 stating that a finding in his-favour 


on issue No. 1 would be quite enough 


for his client.” The position, therefore, was 
‘that the appellant had a finding. against 
him on à ‘most impcrtant point, namely, 
that hehad no title to. the property. That 
was a finding of fact. The Vakil in the 
Court below did nof choose to attack that 
finding of ‘fact, In the lower Appellate 
‘Oourt, the appellate Judge found issue 
<No. 1 also ‘against the appellant and up- 
' held the decision of the District Munsif. 
Now, we are asked to decide this matter 


with regard to issue No. 2.. I take the view . S 
-eomég here in. second appeal and here 


that, as there has been a finding of fact 
in the. District’ Munsif’s Court and as that 
finding of fact stands, not having been 
attacked by the Vakilin the lower Appel- 
late Court, we cannot interfere, In thé 
‘circumstances this second dppeal must be 
‘diethissed with costs. — . NAN ; 
; Ananthakrishrna . Ayya, - J.—I 
agree. With reference to the argument of 
. ‘Mr. Somayya.on the question of law, I wish 
to add a.few words, Mr. Somayya, the learn- 
ed Vakil-for the appellant, was asked how 
he was entitled: to raise .in:second appeal 
the question of fact covered by issue No. 2 


(the question regarding title) when. the . 


Vakil for the plaintiff in the lower Appel- 


late -Court:-did- not seek: to impugne the © 


finding already recorded against him: by the 
District Munsif on that issue, :In- answer 
to this question, ths learned Vakil replied 
that the:-prineiple of law which makes 
the client bound by admissions of fact 
made by his: Counsel apply only..to- suits 
and that only to that stage of the. suit 
when evidence was. being’ recorded the 
reason `of the rule, according tohim: being 


that by virtueof such an admission made ` 


by the Pleader. of one party, the other 
party was precluded from adducing evi- 
dénce that he might otherwise have ad- 
duced upon the particular issue. I am 
afraid I cannot agres with this contention. 
No doubt, the decision of the Privy Council 


Q, * 


. ULIOHI KOTTAYYA V, NALLAMALLT SREBRAMBLU, 
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reported as: Venkata Narasimha Naidu: y. 
Bhashyakarlu Naidu -(1) (the Vallar case) 
was a case where the Counsel appearing 


- 


: for the party did make. an admission in 


the course of the trial of the suit in the 
first, Court, but I do not atall agree to the 
proposition contended for by Mr. Somayya 
that, so long as nothing had hapeened in 
the way of precluding the other party from 
adducing. all the evidence that he might 
choose to let in, partiss gre not bound by 
admissions of fact made by their Counsel. 
Let us see what one would be driven to 
if Mr. Somayya’s proposition is accepted, 
If hia proposition is accepted, the state cf 
things would be this. After the first Court 
records a finding against his client ona 
particular issue of fact, his client appeals 
to.the lower Appellate Oourt. He does 
not invite the -lower Appellate Court to 


"examine the correctness of the finding 


arrived at bythe first Court on that ques- 


‘tion of fact but takes his chance of succeed- 
ing by agitating some other question of 


law. Failing -on that question of law, he 


“wants to reopen the question of title, 


.Mr. Somayy& argues that the decision of 


the Privy Council would not apply to such, 
;& case and that his client-would be entitled 
-to re open in second appeal the finding of 
‘fact; since there is no finding on that point | 
.by the lower Appellate Court. No doubt, .: 
the facts in the Privy Council case dra 
slightly different, but the principle .ia 


- there; namely, that: though a party might 


not be bound by admissions made by.his 
-Oounsel on pure questions oflaw, yet on 
questions of fact, parties are bound by; 


the: trial- in. the first Court or in the, 
course of the hearing of the appeal -before 
the. lower Appellate Court, A. Pleader'8 
‘general powers in the conduct of an, 
a ‘include in ordinary , cases the ` 
abandonment of an issue which in ‘his dig. 
cretion. he thinks inadvisable’ to press. 
Otherwise, veryinconvenient results would 
follow, No special circumstances are allega 
ed inthe case. Not being able to accept 
the contention of. Mr. Somayya that the’ 
principleshould be festricted as stated by 
him, I am of opinion that he is not en- 
titled to argue here the question of fact 


` d e 
1) 25 M. 367; 6.0, W., N. 041; 4 Bom, L, R, 643; 8 
Bar. P. C. J, 268; 29 I. A. 78 (P. 0) s 


admissions made by their Counsel, whether  . 
.ihé admissions bé. made in the course of 
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Tegardirg title, in the circumstances of the 
. case. —— E 
On the merits, I agree with what has 
"fallen from my learned brother. 
V. N. V, ' Appeal dismissed, 


* 


|. MADRAS HIGH COURT. 
' Ctvr- Revision Berition No. 1017 or 1926, 
November 9, 1927. 
Present;—Mr. Justice Waller. 

“Sree Rajah BOMMADEVARA 
 NAGANNA NAYUDU BAHADUR 
-GAMINDAR GARU—Piaintirr— 

‘PETITIONER 


'VETSUS | 
TRURGU PATTIBHIRAMAYYA— 
OBJ s0TOR— Re PONDENTS 

‘Registration Act (XVI of 1908), se. 74, 76 (4)—Civil 
: Procedure Code (Act V of 1008) & 1l6—Inquiry 


. under. s. 7 4— Powers of Sub-Registrar— Orders, whether 
*revicable by High Court under s. 110, Civil Procedure, 


* d : 
p“ an inquiry unders, 74 ofthe Registration Act, 
ithe Sub-Registrar acta under B. 73 (4) merely as 
i€-he were a Court.. He js hot, however, a Court 
-gubordinate to the High Court within, the meaning 
‘of 3, 115, Civil Procedure Code, and his orders can- 
not'be revised by the High Court. . 
. Petition, under s. 115 of Act V of 1908 and 
B. 107 of the Government of India Act, pray- 
ting the High Court to revice-an order of 
-- the Court of the District Registrar, Kistna, 
dated the 17th -February, 1928, and: passed 
in Will Enquiry No. b of 1925, - 
| Mr. L, Venkatanarasayya, for the Peti- 
'tioner, 
Mr. Ch; Raghava Rao, for the Respond- 


Ant. - 2 Uu Mood 
^" dUDGMENT.—I do rot think ‘that 
‘this Court has. any -power to interfere, 
‘The Joint Sub-Registrar acts under s. 75 
‘(4) of the Indian Registration Act merely 
ias ifthe were a Civil Court. He is not. a 
> Gourt subordinate to this Court within the 
“meaning of s. 115 of the Code of Civil Pro- 
"cedure. | 
The petitionis dismissed with costs, 
YUN, Ve Petition dismissed. 
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RANGOON HIGH COURT. 
SzgcoND Orvin APPBAL No: 327 or 1927. 
August 31, 1927. 

. Present :—Mr. Justice Baguley. 

Dg. R. N. SINGHA-— APPELLANT 

(7 ' versus 
SECRETARY or STATE ros INDIA IN 
COUNCIL—Reseonpent. 


_ Income Tax Act (XI of 1022), s. 6?7—Assessment on 
income of business not owned by assessee, whether 


ultra vires—Suit for refund, maintainability of— 


S. 67, whether ultra vires— Error of description of 
assessee, effect of —Interpretation of Statutes. 

The Income Tax Authorities issued notice on the 
plaintiff, a Medical Practitioner, describing him as 
the proprietor of a pharmacy to make a return of 
his income, -He sent theform back without meking 
a return and he was assessed upon the income of 
the pharmacy. The plaintiff thereupon: instituted a 
suit against the Secretary of State for refund of 
the money paid, alleging that he was notthe pro- 
prietor of the pharmacy and tliat the assessment was, 
consequently, illegal : 

Heid, that the suit was barred under 8.67 of the 
Income Tax Act. [p. 183, col. L] 

Assessment of a person upon the income of 4 
business which’ does not belong to him cannot be 
cea Em “i vires, though it may be erroneous. [p. 

2,001. Lj |, . : 

A more error of description is not a good causa 
for refusing to make a return or for invalidating an 
assessment made, [ibid.; 

Section 67 ofthe Income Tax Act is not -ulira vireg, 
[p .183, col. 2] 

. Haji Rehematulla Haji Tar Mahomed v. Secretary 
of State tor India (1), Secretary of State for India v. 
orbes (2) and Judge v. Selmes (3), explained. > 

Forbes v, "Secretary of State for India (4) and 
Sheobaran Singh v, Kulswm-un-nisaa (5), relied on. 

Whenever a Statute deals with certain rights it ib 
gasy to conclude that it deals with the total ambit of 
those rights and leaves nothing standing outside the 
provisions of the Statute. [p.182,‘col.2; p: 183, col, 1 | 

Mr. Robertson, forthe Appellant.  ' >’ 

Mr. A. Eggür, Government Advocate, 
for the Respondent, l i 

UDGMENT.—The plaint in this case 
sets out ‘that the Income Tax :Officer ‘of | 
Bassein made assessinent of income:tax oh 
* one Dr. R. N. Singha, proprietor, Basseih 
Pharmaeye" Plaintiff states that ‘he is‘not 
the man mentioned, and refused to payı 
Nevertheless, the Income Tax Officer pro: 
ceeded to- levy the amount: of assessment and 
penalty for non-payment: amounting in all 
to Hs. 1,745 11, Plaintiff has filed a suit 
against the Secretary of State for India ifi 

ounell to«tecover this money, together with 
interest, The trial Court held that under 
8. 67 ofthe Income Taz Ast-no suit would 
lie, "The plaintif:appealed ‘to the District 
Court but the sppeal was summarily dis- 
missed under O, XLI, r-11. Ho now comes 
io the High Court in second appeal. 


The factg as given in the plaint are 


Bomewhat scanty, but they, have hegn 
amplified by.appellants Advoaate in argu- 
ment, . 


It.would appear that Mr, R. N. Singha is: 


&; medical. practitioner. He bought 4 


ghemist's. shop. known as..the Bassein. 
Pharmacy. and held.itin his own name for. 


a time; Afterwards he transferred. it to 
his. wifé's name. and. far one or two years 
his .wife..paid..income-tax-on.the income 


accruing, from the. business, . It was. after 


fhis..that the. present trouble. arose., His. 


contention is.that.he is. Mr. R. N. Singha, 


Médical Practitioner of 13, Myenu. Road,: 


gad that: he is not Dr.R, N.. Singha, Pro- 
prietor;. Bassein Pharmscy, He admits he 
has some. connection with the pharmacy but 
ja merely its supervisor or.manager, and not. 
ita proprietor.. His. claim. is that the 
assessment. was. made on. the. person 
whoever. it.was, who, owned the. Bassein. 
Pharmacy and. that.. s: he. is. not. that 
person the assessment . cannot bs. made. 
npon him, 

On the. other. hand, ii. is, contended that. 
the assessment was. on Dr. RN; Singha, 
aud, although . it is.. contended. that he. 
is; tha: real.. proprietor, nevertheless that 
makes.no.difference. lt. was -the individual. 
R:N. Singha on. wham. the. assessment 
was. made- and. from whom, the money 
was,..recovered and.if he objected to the 
assessment he:had his.remedy ‘under the 
Incoms Tax Act.and:ne suit. of this nature 
would.lie, it. being. barred. by sa..67 of 
the. Income.Tax Act. It is further admitted: 
that. before..the , assessment. was made a 
notice..was served. on. him. under the title 
of Dr: R. N..Bingha,. proprietor, Bassein 
Pharmacy, calling for.a.returo of. his 
income. under. the:. Act. It. is admitted 
that he. sent. the form. back.and never 
made any. return, andthe assessment. made 
by, the.Income. Tax Officer. was nfade in 
default..of. any. return from him. It is 
contended, first ofall, that a suit for.the 
return,of. the. money, would lie despite the 
provisions..of .s. 67 of ihe Income Tax Act; 
and,. secondly, it. is. contended. that .if 
s. 67. does. bar. the-..suit it is. ultra vires: 
These..are. the -two points that were*argued. 
in appeal although the. second: ‘one: does 
not appear.to have been mentionedin the 
memorandum of. appeal. ; z 

A large.number:-of cases has:been:quoted 
but: most of them. arə- only. quoted -by. 
way-.of. analogy- and:.are.not-:directly . to 
the point, The appellant: relies... almost 
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entirely upon Haji-Rehemtulla Haji Tae 
Mahamed v. Seoretary of State for India (L) 
This. isa. case in which it was hell that 
the provisions of s.. 39 of the former Indian 
Income. Aax Act, ‘corresponding to s. 67 
of..the present Income Tax Act, had yo ape 
plication..to a case where the assessment 
is. clearly „ultra vires, .In that case the 
Income. Tax Oollecter sought to asses* a 
non-resident in British Iodia ao profits maag 
by. him:&t. branches which were also outs | 
side British India and which were no$ 
received by him in Rritish India. It waa 
held that as the assessment was clearly 
ultra vires the provisiorg of s. 39 did nct 
apply. No reasons for. the decision sre 
detailed, but it must be regarded as a 
considered. opinion of a Bench of the Bom- 
bay. High.-Oourt, The ground for the 
assessment being ultra vireg was that ag 
income. for. the purposes of the Ineoma 
Tax Act must be income accruing: or Ter 
ceiving. within British India, the asseste | 
ment. of. income which was, not received 
and. did. not accrue in. British India, waa 
outside the four.corners of the Act... 
The.next, case. quoted, by the appellant 
is Secretary of State for India v, Forbes (2), 
This,-in. a sense, is against the appellant, 
But there.ie this. to be deduced in the 
appellant's favour from.it. At the end 
of. the; judgment ocour the words, "I 
am wholly unable to see that. anything. 
has . been. done ultra vires of the Collector, 
I, therefore, hold that, the. Oivil.. Court 
has. no. jurisdiction over this question 
and that the suit cannot be maintained." 
From this.can be deduced the opinion, 
that had anything ultra vires been done 
the Court would: have entertained the suit. 


‘The appellant has.also quoted Judge v. 


Selmes (3), but I. cannot see any principle 
in.this, case: applicable to the -present 
one, All that.was .held was that. the de- 


‘fendants were entitled. to. notice of. action. 


It. was..a. case..in which some surveyors of 
highways were sued for. the return of money 
which.it was, held. they had wrongfully 
levied, As I have no means of finding 
out:-what the powers.of the surveyors of 
highways are, I am ufiable to see how 
this case- helps the appellant in the -pre- 
gent. The question then is, is thereany- 
(1) 92.Ind. Cas. 351; 27 Bom. L. R. 1507; A. I. R. 
1926 Bom. 50. ' 
(2) ER Ind. Cas.394; 3 P.L. T,125; A. I. R. 1922 
Po CTI) 6 Q.B. 12t; 40,3. Q. B. 287; 24 L. T, 


405; 19 W. R.- ; 


|| 
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thing, on the face ofthe plaint, toshow 
that the Income-Tax Officer has acted ultra 
| vires? There was a business, the Bassein 


Pharmacy. Dr. R. N. Singha was obviously. 


the man. who had the management of it. 
As a‘mediéal ‘practitioner, a professional 
man, one ĉan understand that’ the Income 
Tax Officer had his eye ‘upon him as 8 
‘person whose income might be assessable 
to income-tax. He served a notice upon 
him. The notice was not addressed to the 
proprietor of the pharmacy. It was add- 
ressed to a certain individual who might, 
on the face of it, be regarded as this, 
The fact that the word '"proprietor" was 
placed after his name instead of "manager" 
was something not of vital importance, 
It may bea mere error of description 
-and it cannot be contended that an error 
of description would’ be a good cause for 
refusing to make a return or for invalidat- 
ing an assessment made, The whole case 
has been argued on the underlying fallacy 
that to give anything’ & particular name 
makes ‘it acquire the characteristics of 
that. name. Here was a man served with 
a notice calling on him to make a return, 
The Incone-Tax ‘Officer was then entitled 
under the Act to. make an assessment 
upon him. To that‘ assessmenf he had 
a right to .dispute, But he did not 
dispute it in the ‘way prescribed by 
law, and automatically notice of demand 
followed, It is argued that the Income- 
Tax Officer acted ultra vires: because he -as- 
sessed Dr. R. N. Singha on‘ the income 
arising from the pharmacy ‘which ‘was not 
his. It is argued that he had a right 
to asses- Dr. R. N. Singhe's income but 
to ‘burden him with other income which 
he had not got and to make him pay 
on income which he did not receive: was 
ultra vires. If this were the case every 
error which any Income Tax Officer makes 
jn assessing ' any -person must be ultra 
wires and the expressions “ultra vires" and 
"erroneous" are-by means synonymous. . 

: There is one case which has come to 
my notice though not mentioned in the 
argument which ,seems..to cast a flood 
of light on this sort of matter. It. is 
Forbes w. Secretary of State for India (4). 
Here, the . appellant was the executor of 
an e&tase. The Collector called on him 
to. tay ‘tax, on certain income accruing 
in respect of the estate. He objected. 
‘The objection was disallowed. and so there 
(4) 26 Ind. Gas: 893; 42 O. 151; 19 O: W. N. 138: ^. ` 
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was an appeal tgainst the order disallowin& 
it- and ultimately: Forbes filed a- sulbi 
to recover the.money paid exactly as ih 
the present'ease. : The law applicable was 
the former Income Tax Act and: the ae 
ing section was 8. 39, It was argued 
that 5:39. was- a bar to- the ‘suit: The 
Calcutta High Court found that the guit 
was barred, The headnote states “it -is the 
Collector's duty to determine what persons 
are ‘chargeable’: in respéct ‘of ‘ sources:of 
income other than salaries and pensions, 
profits’ of companies’ and- interest on. se- 
curities," The income sought to be charged 
in the present case is ibcome- of this der 
scription and it was the Collector's duty; 
now the duty of the Income Tax Officer; 
to determine what person was‘ chargeable 
for it. In:'the body ‘of the decision on 
page 158* occurs the passage: "I have 
also: shown that the Collector has to de 
termine that the plaintiff is & person charges 


‘able and that in'so doing he acted within 


the limit of his. jurisdiction." That also 
fits the present case.- The income charge- 
able was ‘certainly “income of. which tax 
was’ leviable for it was profits.and those 
profits arose within British India so that the 
principle of ‘the Bombay case referred to 
cannot be ‘held to render thé action’ of the 
Income Tax Officer totally invalid. br. 
The Income Tax Act ‘provides person 
assessed with a remedy. "They can apply 
to'the Income Tax Officer to revise his asa 
sessment: They can appeal from his order 
to the Assistant Commissioner and - from 
the Assistant Commissioner's order to-the 
Commissioner, and: they can call upon the 
Commissióner to refer the matter to' the 
High Court; or; if he refusés to do so, 
they can apply to: the: High ‘Court to 
direct him to- make a reference, This 
should provide all the safeguards necessary: 
There ‘is a bar ins. 67; &8 I Lave ‘said 
before, and when an Act deals in a com- 
plete manner with any particular matter 
itis supposed to deal with it entirely, 
and, in this connection, 1 would quote 


a 


Sheobaran Singh’ v.- Kulsum-un-niesa. (6). | 


This ig a Privy Council case and on pagé 
375} I find the dictum: “Now whenever 


a Statute deals* with certain rights it is 


easy ‘to conclude -that ‘it deals with the 

(5) 101 Ind. Oas. 368; 49 A. 367; 52 M. L'J 658; A. I. 
R. 1927-P. O. 113; 29 Bom. L. R. 877; 40, W. N..543; 
(1927) M. W.,N. 444;, 31 C..W. N- 853; 25 ATL. J. 617; 
26 L. W. 326; 39M. L. T. 1661P. 0). ^ 00 7 
bago ok B Olea] 7 07070007 0 

qtPageof49 ALjL—-[Ed] "7 35 6 5 c 0n 
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total ambit of those rights and leaves 
nothing standing outside the provisions’ 
f the.Statute,". In view of what I have 
said and relying particularly upon the- 
Calcutta case of Forbes v. Secretary of 
State for India (4) already: mentioned, I 
would hold that 8.607 bars the present case. 


Tt is,- I note, a ease for the recovery of. 


money but that money has been taken: 
on the face of- it legally under an as- 
sessment made in due form. It is only- 
contended that the asgsasment is erroneous, 
so unless the assessment can be proved. 
to be erroneous, the money is rightfully: 
taken. I hold, therefore, that this case: 
comes .within the purview of s, 67 for 
unless the assessment is: set aside ‘Or. 
modified no claim to the money for 8. 
refund of the money can be entertained. 
There reniainsanother question of whe- 
ther 8. 67 of the Income Tax Act is ultra- 
vires... For this proposizion s. 32 of the 
Government of India Act is relied upon: 
"Every person shall have the same remes 
dies against the. Seerstary of State in 
Council ashe might have had against the 
East India Company if the Government 
of India Act, 1858, and this Act had not 


been passed.” The plaintiff would have, 


. therefore, to show that a suit of this 
nature could have been filed by a private 
person against the Hast India Company 
prior to 1858. I believe that before 1858 
there was no such things as the income- 
tax: but I take it thet if it is shown 
that a suit for the recovery of revenue 
wrongly: assessed would have lain against 
the East India Oompany before 1858, then 
by analogy, a suit for the recovery of 
income-tax wrongly assessed can now be 
entertained. The only case quoted to me 
on this point is Secretary of State for India: 
v. Moment (6). In this case the question 
was whether the Government of India. 
could make a lawthe effect of which was 
to debar.a Civil Oourt from entertaining 
& claim against Government to any right 
over land. Their Lordships of the Privy’ 


Council were satisfied that land suits‘ 


would have lain against the East India 
Gompany, and, therefora, it was held that 
the right to file such suits still survived 
against the Sscretary of State for India. 
To prove that s. 67 is ultra vires the 


(8) 18 Ind. Cas. 22; 7 L.B. R. 10; 40L A. 48; 13 
M. L. T. 53; 17 O. W. N. 169; (1913) M. W. N. 45; 15 
Bom. L R.97; 11 A. L. J. 49; 17 O. L. J. 194; 6 Bun 
L. T. 1; 24 M, L. J. 459; 40 ©. 291 (P. O.) 


A. N. A. 
"C (T) 4 MLL. A 353; 6 Moo. P. 
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plaintif has got to show that: Bult af: 
this nature for recovery of revenud paid: 
would have lain agamst the East Jadia 
Oompany. I have not been referred to. 
any cage in which this has been done. ; 
“The respondent cited one case, Spooner 
v. Juddow-(T), to show that a casg con- 

cerning revenue could not be filed in a, 
Civil Court. But that was filed on the 
original side of tho Supmeme Court of. 
Bombay which was specifically debarred 
from entertaining such suits by ite Charter. 
This is no guidance. I musi assumg- 
until the contrary is proved that au Act 
passed by the Indian Legislature 16 valid’ . 
until and unless the contrary has been, 

proved, The contrary has not been proved, 
Therefore, I must. assume that it is right. 
For these reasons I dismiss the appeal 
wW Appeal dismissed. - 
0, 257; Perry 0.0 392; 
1 Sar. P, C. J. 363; 18 E. R. 734, | 8 
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Specific Relief Act (I of , 85. 18, 21, Si 
2 by Hindu father to sell joint family pro- 
perty—Buyer unaware of existence of sona—Specific 
performance against buyer—Buyer's right to refund 
of earnest money——H indu Law—Alienation—Father's 
power to alienate—Pleadings—New case. 

A Hindu father agreed to sella piece of ancestral 
property to the plaintiff representing that there was 
no other owner thereof except himself. He -had in 
fact three sons, of whose existence the plaintiff was 
nob aware. When a conveyance was tendered, the 


plaintiff objected on the ground that besides the 


defendant his minors were also interested: in the 


tv and refused to complete the transaction. 
The plaintif subsequently sugd to recover the earnest 
money and charges. The defendant contended that as 
the sale was for extending the ancestral business and 
for money-lending the sale was beneficial to, and, 
consequently, binding on his sons also and that the 
plaintiff was not entitled to' refuse ‘to complete the 
eed, that the plaintiff was not bound to accept 
the conveyance and was entitled to claim refund of 
the earnest money and charges paid by him with 


í 
i 


184 
Interest, Inagmnch as tho title,ngreed to be conveyed 
was imperfect within the menning of s. 18 ofthe 


. Bpecific Relief Act, and inasmuch ‘as the defendant 
< was further:guilty of misrepresentation [p. 186, col. 
t iy P f \ 


Khemchand Ratanchand v. Dhalomal (9), Gurusamt. 
Sastrial.v.Ganapathia (10) and „Vallabhdas Tulsidas 
v. Nagerdas Juthabhai (16), followed. . 

' The-determinations in a cause should be founded’ 


TT. wpons:ease either-to be found in the pleadings or 


involved: in or. consistent with the case thereby 


made. [p. 184, cole?) 

|  Hshenchuwnder Singh v. Shamachurn Bhutto (1),. 
followed. | "ca" 9j 
: A Hindu father is not entitled to sell joint- family. 


roperiycwbere there are no debts'or pressure on 
he estate; with a view to extend a family business 
or to carry on money-lending. [p. 187, col 1] ° 


Appeal from a decree of the First Olags 
Bub-Judge, Hyderabad. 


Mr. Tolasingh : Khushalsingh, for the Ap- 
pellant. | | 
Mr, Kimatrat Bhojraj, for the Respond- 


eng. - 

JUDGMENT.—This is a suit by the 
vendee for-recovery of earnest money and: 
charges from the vendor. The agreement Ex. 
66stipulatedforcompletion within six months 
. and purported to sell for Rs. 48,000, eight 
shopsand-“a family house, the ancestral 
property" of the derendant and contained 


$ 


a specife recital as follows; — 

“There is no other owner thereof but 
myself.” 

When the conveyance was tendered, 
the plaintiff objected on the ground that 
besides the defendant his three minor sons 
were along with him  co-parceners in 
the joint Hindu Mitakshara family and 
therefore had an interest in the property 
and declined to complete the transaction. 
Subsequent negotiations proved infructuous 
and the present suit was the result.. ` 
. In his plaintthe plaintiff alleged that at 
the time of execution of the kabuliyat, the 
defendant had expressly informed him that 
he hadno maleissue. This allegation the 
defendant denied in his written statement 
and alleged that the plaintiff: wasaware of 
the existence of his son and moreover con- 
tended that he had title to sell. 

In the lower Court theonly two issues rais- 
ed were “and whether or no defendant had 
the right to dispose ofthe property." The 
lower Court held that, on the one' hand, the 
plaintiff was not shown to have had know- 
` ledgeof the existence of the minor sons, 
nor, on the other, was the defendant proved 
to have explicitly denied their existence. 
But it held that the defendant had power to 
sell inasmuch as the ancestral joint family 
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trade of the defendant and his sons was that: 
of the sale and purchase of property. 

It, therefore; dismiseed the suit without. 
costs; the plaintiff appeals. 

` Itis contended for the appellant that. the 

title tendered was different from, the title. 
agreed and was in any case imperfect. 
There was. no allegation, or evidence: of 
legal necessity. The plaintiff was, therefore, 
entitled to, refuse to complete the. contract 
and to obtain refund of the earnest money.- 
For the respondent, it is argued that the 
powers of alienation of the father manager 
of the joint Hindu family particularly 
as regards the interests of the’ minor sons 
are larger, benefit to the family sufficied, and 
thateven ifthe finding of the lower Court 
as regards the, ancestral business of the. 
respondents were not. upheld, the title 
tendered was a good title which the plaint- 
iff was..bound. to.accept.. His refusal, in 
effect,caused him to be guilty of thé breach 
and he is- not, therefore, entitled to. the 
refund claimed. . | WM M 

The plaintiff, by reason of his absence 
elsewhere, did not go into -the 'witness-box. 
The defendant, however, did. : Accepting 
ihe entire evidence and case for the defend- 
ant-respondent to the extent to which-it has 
been acceped by the lower Court, it would 
appear from the pleadings that the issues 
ware not so precisely framed as they ought 
to have been and that moreover the lower 
Oourt lost sight of the well-known prineiple 
laid down by the Privy -Council in the case 
of Eshenchundr Singh.v.Shamachurn Bhutto 
(1) “of the- absolute necessity that the 
determinations in a cause should be found- 
ed upon.a case either to be found in the 
pleadings, or involved in or consistent. with 
the case thereby made.” In this cage, the 
contention of the respondent that the title- 
deed was perfect, because the- ancestral 
joint family business. consisted of the sale 
and purchase of the houses is not. set. forth: 
in the pleadings and it isnot even clearly 
to be found in the correspondence between. 
the parties. Under these circumstances, it 
appears doubtful. whether. the respondent 
having failed to support the sale on the other 
points raised could be allowed to raise this 
point or to succeed . even if he established 
it. Apart from this point, we see no good 
reason to differ from the appreciation of the 
evidence by the lower Court. On this particu- 
lar point, however, it appears to us that the 


(1) 11 M. I. A. 7 at pp. 20 & 23; 6 W. R. P. O. 57;2 
Ind, Jur. (N, a.) 87; 2 Sar. P, O, J. 209; 20 E. R. 3; 
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respondent did not prove this nature of the 
aucestral.business. Both-he and his father 


in all.the.documents and-forms are describ- 
ed either as merchants or as monay-lenders,. 


The ;respondent himself claimed to be 
worth. not:more than one lakh. Oertain 
deeds of conveyances: were. produced for 
the first time in the course of the defend- 
ant's evidence, after the plaintiff had closed 
his case. They- showed at the most- that 
his father had. in his lifetime bought and 
Bold six properties, It appears, however, 
that -the father had not entered into any 


such transaction for. about five years before 
his death, a total period ofnine years. The: 
ancestral business claimed was not that of. 
property broker. Nor apart from specula-- 
tive boomsin property dcesit appear how. 
a merchant with a capital of &lakh could: 


indulge in such a business, In the parti- 


cular facts of this case, it appears: that after: 


the agreement the. defendant went to Java 
for Sind Works business, and as he himself 


admits, the object of the proposed sale to: 


the plaintiff was .partly to’ extend this 
business and.partly invest the proceeds in 
money-lending. We ara cf opinion, there- 
fore, that, even if the.plea of ancestral 
business set up were allowed to be raised, 
ag it was in the.evidenee cf the respondent 
and in the judgment of thelower Court, on 
the evidence the respondent would fail. ln 
this finding,we are not unmindful of the 


dictum laid down by their Lordships ofthe: 


Privy Council in several cases, one of the 
most recent being the cass of Banubai v. 
Manilal (2) that the Court of Appeal ought 
to give sufficient weight to the opinion of the 
trial Judge on the demeanour, intelligence, 
position and. character of the witnesses 
who were brought before him, before re- 
viewing the findings oi the trial Judge, who 
upon such: matters, was in a position to 
form a much better judgment than could 
be formed by Judges who had not had the 
advantage of seeing the witnesses, In the 
present case, moreover, the learned Sub- 
Judge who decided the case was the succes- 


sor of the Judge who recorded the greater. 


portion of; the evidence, including that 
of the respondent. : 
Taking, therefore, the present case at its 
best, from the point of view of the defend- 
ant-respondent, and accepting his evidence 


(2) 84 Ind. Cas. 696; (1923) M. W. N.580; A.L R. 
23 P. 0 . 62; 18 L. W. 148; 45 M. L. J. 242 (P. O.). 
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in other respects, the facts either agreed or 
proved appear to be as follows ;— 

The appellant and ‘the respondent were 
not personally known to -each other end 
they did not meet until after the agreement 
was brought about through the medium of 
brokers on both sides and was signdéd by 
the parties. The appellant is not shown to 
have had at the time knowledge of the ex~ 
istence of-the three miner sons of the 
respondent, The subsequent birth of the 
4th son as well as the existence of two other 
ladies, a mother and a sister-in-law of the 
respondent, may for the purposes of this 
case be eliminated, the former for obvious 
reasons, the latter as they were apparently 
willing to join in the conveyance. The 
respondent, dn the other hand, is not shown 
to have expressly denied. the existence of 
his sons or indeed at any time ever to have 
had fraudulent intent. Shortly after the 
agreement the respondent left for Java 
but: returned somewhat pelore the due 
date. The appellant on thelegal advice of 
his: Pleaders about the due date refused the 
conveyance when he came to-know of the 
existence ‘of the three minor sons. The 
subsequent negotiations did not affect the 
legal point now in dispute and may be left 
out of consideration. 

The ' question, therefore, was whether 
upon the agreement as actually made in 
which the existence of the sons is not 
referred to and sole ownership expressly 
asserted, the appellant was bound to 
accept the” conveyance or, whether he 
could in law refuse and ,claim refund, 
On reading the agreement carefully, itie 
a point for the respondent that he had 
referred to the house as his family house 
and tothe property as ancestral-property, 
And itis, therefore, argued for him that 
this was sufficient to put the appellant on 
guard and that he could have assumed or 
with reasonable diligence come to know of 
the existence of the sons. Itis doubtful 
whether this argument could have been up- 
held even if the words “ancestral property” 
had stood by themselves.. But in any case 
with oné addition actually or immediately 
following, of an expregs assertion by the 
respondent that there was.no other owner 
but himself,it clearly fails. In regard to 
the powers: and special. powers of a 
father manager, the general prineiples and 
limitation on these powers have never 
been in doubt even from the case of 
Hunoomanpersaud Panday v. Babooee 


186 
Munraj Koonweree (8), and e recent clear: 
enunciation: of the principle by their 
Lordships of -the Privy Council is to 
‘be found in Jogi Das v. .Ganga Ram (4),: 
following Sahu Ram Chandra v. Bhup. 
Singh (5), whera Lord Shaw has enunciat- 
ed the law as follows :— HE ES 
2 Under the Law of the Mitakshara the- 
. joint family property owned, as stated, 

y all-the members ofthe family as cor: 
‘parceners, cannot be the subject ofa gift, 
gale or mortgage by one co-parcener exe. 
cept with the consent, express or implied, of. 
all the other co-parceners, Any deed of gift, . 
sale or mortgage.granted by one co-parcener: 
on his own account of or over the joint. 
family property: is invalid; the estate is- 
wholly unaffected by it. and .its entirety: 
stands free of it... The Law ofthe Mitak-; 
shara has, however, given to the father in 
his capacity of manager and head of the, 
family certain. powers with reference ‘to. 
the joint family property. The general 
principle in regard to that matter is, 
“that he is-at liberty -to effect or to dispose: 
of the joint property in respect of purposes; 
denominated necessary purposes.” — >> -> 

- And the judgment -proceeds to state the: 
 Bingle-exception of antecedent .debts and. 
the limitations of this exception as well as. 
the desirability of not extending. the ex- 
ception as the Courts. in India have some-: 
times tended -to do so far as almost to 
merge the principle in the exception. To 
the same effect are the cases of Chet Ram. 
v. Ram Singh (6) and Anant Ram v. 
- Collector of Etah (7): In the former case, 
the grandsons recovered the property alien-, 


ated by the grandfather and in the latter: 


the mortgage was upheld only to ihe extent 
of the necessity proved. It would, there-.. 


- ($)6M.I A. 393; 18 W. R. 8ln; Sevestre 253n; 2' 

Guth. P. C. J. 29; 1 Bar. P. C. J. 552; 19 E. R. 147. 

` (4) 42 Ind. Oas. 791; 210. W. N. 957; (1917) M. W. 
73 


A. 437 at pp. 442, 443; 21 
P. L.W. 587; 15 A.L. J. 437;19 
J. 1: 33M. L.J. 14; (1917) 


h E tnd. Qas. 569; 44, A. 368: 3 P.L, T, 363; 31 
M. L. T. 50; 43 M. L.J. 98; 16 L. W. 89; (1922) M.. 
W. N. 455; 4U. P. L. R. (P. O.) 64; 3 P. L. R. 1922; ; 
A.I. R. 1922 P. 0. 247; 24 Bom. L. R. 1231; 27 0. W.. 
N 150: 49 I A.228; 21 A.L, J. 114; 37 C. L.J. 79 


f : sz. c s.. 

i T^) be Ind. Cas. 290: 40 A. 171; 34 M. L. J. 201; 7 L, 
W.323.4 P L. W. 226; 16 A. L. J. 249; .28 M. L. T. 
293. 92 O. W. N. 484; 27 O. L. J: 383; 20 Bom. L. R.: 
.524; (1918) M. W. N. 446 (P. OJ. : | 


| 
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fore, appear that the observations of & 
Single Judge of this Courtin the case of 
Chinkumal v. Rabudomgl (8), -cen hardly. 


Under these circumstances, it appears’ 
clear that the title. which the respondent 
agreed to give and the appellant innocently: 
to take was an imperfect title. within the: 
meaning of s. 18 of the Specific Relief 
Act and that the respondent was guilty.of 
misrepresentation within the meaning of 
8, 18, cl. (3) ofthe Contract Act. Andit 
follows that under s..19 of. the Specific 
Relief Act.the vendor: is entitled to :com-. 
pensation, . The: contract. made by the res- 
pondent, who was in fact a trustee. was in. 
excess of his powers.within.the meaning of. 
s, 21,-cl..(e) and could not be specially: 
specifically enforced under s. 25; cl. (b).of : 
the Specific Relief Act. The -vendee is: 
entitled under s. 35 to. rescission and. its: 
consequences such as refund. The ques- 
tion of marketable title is considered by: 
one of us in therecent case of Khemchand: 
Ratanchand v. Dhalomal (9), and this has 
been throughout the accepted lawin the 
ease of Hindus governed by- the Mitak- 
shara, and notasin Bengal by the .Daya- 
bhaga; Gurusami Sastrial v. Ganapathia: 
(10, Kosuri Ramaraju v. Ivalury Rama- 
lingam (11), Munni Babu v. Koer Kamie 
Singh (12), Srinivasa Reddi v. Sivarama 
Reddi (13), Ravji Janardan Sarangpani v. 
Gangadharbhat (14) Jamsetji v. Kashinath. 
(18), and^ the recent cases, such as in. 
Vallabhdas Tulsidas v. Nagardas Inthabhai 
(16). In the lastcase the facts were very. 
similar to.the present except that while: 
the present appellant has stated that the. 
property was ancestral, the vendor in that 
case had omitted so to do. It was held 
both in the trial and in Appeal Court that. 
the vendee was entitled to damages, the. 
reason being that the vendor knowing that 
the property was ancestral and that bis. 
interest in the property was limited con-. 
tracted to sell the sameto the vendee who. 
en unaware that the property was ances-. 
trai. i wed 


(8) (1898-086) 2 S. C. S. Decisions 30. ) 
.(9) 67 Ind. Oas. 19; 15 5. L. R. 180. ; 
(10) 5 M. 337; 2 Ind. Deo. (N. s ) 234. 
(11) 26 M. 74; 12 M. L. J. 400. 
(12) 72 Ind. Cas. 86; 45 A. 378; 21 A. L. J. 265; 90, 
& A. L. R. 429; A. I. R. 1923 All. 321. 
(13) 4 Ind. Cas. 506: 32 M. 320. 
(14) 4 B. 29; 2 Ind. Dec. (N. s.) 529. 
(15) 26 B. 326 at p. 333; 38 Bom. L. R. 898, 
(16) 92 Ind; Oas: 143; 23 Bom, L: R. 1213, > ` 
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The last two arguments on behalf of the - 


respondents: are firgily, that the benefit to 


the joint family in this case sufficed, and’ 


E that.the appellants. could with 
reasonable 

existence of the sons. It is. not shown, 
however, that he could have.done ao, at the: 
time of the’ agreement and in fact the 


respondent admits that they never met till: 


. diligence have ascertained the. 


afterwards. This ground, therefore, fails. | 


As. regards the former, it is true that the 


original word inthe Mitakshara Kudum-, 


barthe is. not easy to render into English, 
and there may be. cages where the benefit 
approximates so: closely: to necessity that 
the transaction may be upheld and even: 
specific. performance ordered. A house in: 


a dilapidated condition fetching no rent 


‘and ordered to bé demolished - by the: 
Municipality, so that the choice is between: 


demolition and fresh expenditure or sale in- . 


sucha cage the line between benefit and - 


necessity isso slight that the transaction. 
may stand and specific performance de-: 
creed, ifthe vendor so desires and sues ;. 
Nagindas Maneklal v. Mahomad Yusuf (17), 
In the present case, however, the respond-. 
ent .admits that there were no debts or 
pressure and that his object was to extend 
the Sind:Works business and money-lend-. 
ing,. which he: hopes would yield more than. 
the rent. By no stretch of the language 
could this be called "necessity " in lew 
absolutely or necessarily sufficient even to 
entitle the respondent to sell, Palaniappa 
Chetty v. Deivasikamony Pandara Sannadhi 


(18, much less to compel the appellant. 


to accept the title tendered. It is clear 


that. the.title wasimperfect and that the - 


appellant- could . reasonably apprehend ex- 
posure at subsequent uncertain and dis- 
tant. time to litigation and its hazards from 
the sons of the respondant.. Theonly means 
perhaps of surmounting the difficulty, 


namely, sanction by the Court of sale of. 


.tne interests of the minors was never 
offered by the respondent. .The appellant 
was thus clearly. within his rights in refus- 
ing to complete by reason of-the imperfect 
title. * = ki ` go E wee 
. The appeal must, therefore, be allowed; 
snd the judgment of the lower Court 

(17) 64 Ind: Cas. 928; 123 Bom. L; R. 1094; 46 B. 312; 
A. I. R. 1922 Bom. 122. / 
. (18) 39 Ind. Cas. 722; 41 I. A. 147; 40 M. 709 at pp. 
719, 720; 21 CO. W. N. 729; 15 A. L. 4. 485; 1 P.L. w. 
697: 33 M, L. J. 1; 19 Boni. L, R. 567; 22 "M. L. T. 1; 
(19317) M. W.N. 507; 26 C. Tu J. 153; 6 L. W. 229 
(P. O.) Ty 1 L à j į ` zi B E 
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' 189, col. 1] 
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set aside. There will.be a decree for 
Rs. 5,953-2-8 with interest at 6 per cent; 
from the date of suit to payment, made up 
as follows i—the:amount of the deposit of- 
Rs, 5,000 together with charges incurred 
in the transaction.. These are set forth 
in para. 7 of the plaint-and no reasonable 
exception appears to them exceptas to the 
item of interest. which .must be calculated 
not at 9 per cent. amounting to Rs. 629.8.0 
‘but at 6 per cent. from the 3rd of November 
1916, when the deposit was made, Costs in 
both Courts. on the respondent. AME 

ANA oc - Appeal allowed, ' 


eerie 


OUDH CHIEF COURT. —- 
1927, — 


Piset Civit APPEAL No. 65 or 
| - January 12, 1928. 
. Present;—Sir Louis Stuart, Kr., Chief .: 


|: Justice, and Mr, Justice Raza. | 
Misra SRI NATH-—PLAINTIFF—APPELLANT 


VETSUS P 

. BHAWANI PRASAD AND orBERS— ' 
DAFENDANTS——RESPONDENTS, ` | 
` Oudh Laws Act (XVIII of 1876), Chap: II— Co. 
sharer not recorded as such—Right of pre-emption, - 
- A co-sharer is entitled toa right of pre-emption 
under the Oudh Laws Act even though his name hag 
not been recorded ss such in the revenue papers. [p 


Jang Bahadur v. Durbijai Singh, followed. ` < 
: Ap poal TER a ~ D Additional 
Subordinate Judge, zabad, dat 
26th February, 1997, ^U n Sues T 
^ Messra..À. P. Sen, Ali Zaheer 'S, 
Das, for the Appellant. m. P E 

Messrs. M. Wasim, Mahendra Deo Verma 
and Naim Ullah, for the Respondents, . - : 

JUDGMENT.—These appeals arise 
out of a transfer by. sale, which 
took place on the 27th May, 19925, 
A certain Abdul Ghani was the- awner by 
purchase of the whole of the village: Katia in 
the Fyzabad District. He died inthe year 
1917, leaving as his heirs under the Hanafi 
Law his mother Musammat Rasulan, hig 
widow Azmat Bibiand his ‘gon Abdul 
Qadir. Under the Hanafi Law, to which 
Abdul Ghani was subject, his mother 
Musammat Rasulan Would have succeed- 


.ed to: a share of one-sixth, hig widow 


Azmat Bibi would have succeeded to 
a share of one-eighth, and his gon Abdul 
Qadir would have succeeded to the remaind: 
er. Divided in annas shares, Rasulan would 


have succeeded to 4 shdréiof two annag 
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eight pies, Azmat Bibi would have succeed- 
ate share of two annas and Abdul Qadir 
would have succeeded to a share of eleven 
panas and four pies. Abdul Qadir being a 
minor, his mother Azmat Bibi was appoint- 
ed by the Court as the guardian of his pro- 
pert» On the 27th May, 1925, a share of 
ten &nnas and eight pies in the village was 
gold with the sanction of the District, Judge 
by Agmat Bibi as certificated guardian of 
Abdul Qadir fo Bhawani Shankar for a 
consideration of Rs. 24,000. Nineteen thou- 
sand rupees were to be retained by the 
vendee for satisfaction of debts due from 
the minor to other persons; five thousands 
were paid in cash at the time of registration 
in currency notes to Azmat Bibi. After this 
gale took place three separate sults to obtain 
the property in the exercise of an alleged 
right of pre-emption were filed. One. was 
filed by Pandit Sri Nath Misrathe appellant 
in these appeals. One wasfiled by Musammat 
Basulan, the grandmother of the vendor, 
and one was filed by Hubraj Dubey. The 
trial Court found that the preferential right 
was with Musammat Rasulan and he granted 
her possession over the property on the con- 
dition that she paid five thousand rupess to 
Bhawani Prasad and undertook to satisfy 
the. debts, due from the minor. He found that 
thevight of Sri Nath Misra- was not as great 
as the right of Musammat Rasulan but that 
it was superior to the right of Hubraj Dubey 
aud Bhawani Prasad. He found that Hub- 
raj Dubey and. Bhawani Prasad had the 
game rights. Hedrew lots as between them. 
Sri-Nath Misra was tosucceed, if Musammat 
Rasulan did not pay the money in time. We 
here note that we are informed that Musam- 
mat Rasulan has paid the money into Court 
and that no question can arise as to her de- 
fault, as there can be no default. We now pro- 
ceed to decide the appeals. There can be no 
doubt whatever as to the fact that under the 
Hanafi Law Musammat Rasulan is entitled 
toa share of two aonssand eight piesin the 
property and as such would have a preferen- 
tial right of pre-emption, if she be con- 
sidered a co-sharer. The appellant was ob- 
liged to admit that this was the case, if the 
succession were governed by the Hanafi 
Law. But he has endeavoured to defeat 
Musammat Rasulan on the allegation that 
the succession is not governed by the Hanafi 
Law, but by what he called a local, tribal, 
and family custom. Before we proceed to 
decide this point we shall decide a prelimi- 
nary objection, taken that the appellant has 


BRI NATH 7, BHAGWAN PRASAD, - 


! 109 L 0, 1 nog 


been prejudiced in “his case by not being 
permitted to produce documentary evidence 
and oral evidence, We have examined the 
record and find that there is no substance 
in this objection. Thelearned.trial Judge 
refused to allow him to produce documents 
ary evidence which he endeavoured {to filg 
on the 29th of January, 1927, four montha 
after the date when heshould have produced. 
his documentary evidence, and. when his. 
oral evidence had practically closed, We 
consider that the learned trial Judge was 
right in refusing him permission to produce. 
documentary evidence at that stage. Ha. 
further attempted on the same date -to. pro» 
curetheevidence of Musammat Rasulan, Mua- 
ammat Rasulan wasa pardanashinlady and it 
was within hisknowledge that he could. not 
examine her ordinarily except on commis- 
sion.. If he had desired to examine: her on 
commission, he should have applied some 
four months before. He obtained sume. 
monses for her personal appearance, which 
ghe rightly refused to obey ; and at the very 
last moment, when the case was practically: 
over, applied for a commission to examine. 
her as a witness. He was endeavouring. 
to examine her not to support his cage. that. 
there was a custom in contravention of: the 
law, but to cross-examine her to show that 
her denial that there was any such custom 
was false. The learned trial Judge rightly 
refused to grant this request. We now come 
to the merits. It isadmitted by the learned 
Counsel for the appellant that there is 
nothing in any wajib-ul-arz or any riwaj-t- 
am in the Fyzabad District, wich supports 
the existence of a custom absolutely at 
variance with the Hanafi Law, to the effect 
that a mother of a Sunni, whois a Sheikh, 
is excluded from inheritance. The learned 
Counsel admitted frankly that there was ùo- 
thing in the public records to support the 
existence of. such acustom. He endeavour- 
ed toshow that he had, however, established 
the existence of such a custom by the pro- 
duetion of five witnesses, one of whom: 
Mohammad Ismail isa Pathan, two of whom 
Rafiq Ahmad and Shaukat Ali are Sheikha, 
one of whom Masum Ali ealls himself a 
Saiyed and the last of whom Mohammad 
Haroon is admittely a Jolaha, who has taken 
the title of Sheikh by courtesy. If -these 
witnesses were considered to bereliable, their 
evidence would not be&ufficient to establish 
theexistence ofsucha custom. MusammatRa- 
sulan on the other side called two witnesses, 
who deposed that there was no such custom .- 


sidering the evidence of sny 
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in existence. The learned trial Juége has 
criticised the evidence of tnese witnesses at 
some length and we have nothing to add to 
his criticisms. It is sufficient for us to say 
that we are satisfied that the evidence of the 
five witnesses produced by the appellant is, 
in our opinion, not reliable, and that we 
find that we should not be justified in con- 
of these wit- 
nesses as having any weight. In these cir- 
cumstances the claim of Musammat Rasulan 
to ba entitled to succeed to a two annas and 
eight pies share in the property of her de- 
ceased son isa good claim in law. Itis a 
claim which still subsists. Itis trve that 
her name. has not been entered in the 
revenue papers as entitled to engage for the 
payment of the land revenue. But this 
omission hasbeen satisfactorily explained. It 


appears that Musammat Rasulan, Azmat Bibi 


and the minor Abdul Qadir all live together, 
Azmat Bibi manages the property snd the 


 jadies derive their support from that pro- 


perty. The learned Counsel fortbo gppeliant 
hasargued that ae Musammat Rasulan is not 


a recorded co-sharer she ean have no right 


of preemption, The law cn the, subject is 


-eontained in the Second Chapter of Act 


æ 


there as to the necessity of a co-sharer being 


. recorded as aco sbarer as & condition forthe . 
possession of a right of pre-emption. 
. Fight of pre-emption 


The 


| ie given to co-sharere, whether their names 


are or are not recorded... There is abundant 


Bench arrived at the game conclusion in 


“Jang 


-— 


Bahadur: v. Durbijai Singh, 
Tirst Civil Appeal No. 9 of 1925, which 
was decided on the 22nd March, 1926. 
This decision has not; been reported* butin 


it we took the view. which we are taking | 
now. Thus Musammat Rasulan had aright | 


of pre-emption and her right was preferential 
to the right of the appellant. The orly 
question which remains, a8 
appeals are concerned, is the question ofcosts 
in the lower Court. 
costs have been allowed to her both in the 
suit in which she was plaintiff in whieh she 
succeeded, and in the suis in which the 
appellant was.the plaintiff in which he, lost. 
We find that they were rightly 
each occasion. There was no over-lapping 
of costs. The appellant objects because 
he has to’ pay Bhawani Prasad’s costs in the 


"Since reported na 98 Ind, Gas, 383, —[ Kd] 


à 


HAJER DIN D. MAUNG BA. 


‘to support these’ allegations. 
XVIII of 1876. There is nothing stated , 


according to the Act, , 
. pecessary amount, 
, necessary” amount these crcss-objections 
authority in-the. old Court of the Judicial | fail. 


Commissioner. for the same view and this . 
‘and that the appellant shall pay his own 


far as these > 


Musammat Rasulan’s © 


awarded on ` 
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suit in which he failed; but he rightly has 
to pay them. It is true tbat Bhawani Prasad 
had no right to contest the appellant's claim 
to exercise the right of pre-emption; but on 
the other hand we find that the appellant 
most unjustifiably suggested that Bhawani 
Prasad had never paid-five thousand rufees 


in notes as consideration, He questioned 


also the good faith of Bhawani Prasad. In 


- these circumstances he was raghtly ordered 


to pay his costs. He is, however, on surer 
ground when he objects to having to pay the 


_costa of Hubraj Dubey. As Hubraj Duley 


lost in every suit we considertbat the appel- 
lant should not have been ordered to pay the 
costs of Hubraj Dubey and we delete from 


‘the decree that portion which directs him to 
do go, and we direct that Hubraj Dubey 


should pay his own coats. We have to refer 
very briefly to the ‘plea that Musammat 
Resulan instituted the suit for preemption 


.realy on behalf of Bhawani Prasad and: 


that she had paid the amcunt required 
from money borrowed from Bhawani Pra- 
sad, though the lender was stated to be 
his cousin. Jt is sufficient to say that 
there is no evidence of any sort or kind 
Bhawani 


Prasad bas filed cross-objections, but 
these cross objections have not been 
pressed. They could not in fact be pressed 


88 they conld only have had force if 
Musammat Rasulan had not paid up the 
As she nas paid up the 


The result is that we direct thet 
these two appeals shall stand dismiesed 


costs of these appeals and also the sepa- 


‘rate costs of Musammat Rasulan and Bha» 
"wani Prasad, who have been the contest- 
ing respondents. Hubraj Dubey bas not 


appeared and against him relief has beet 
granted. Hubraj Dubey has incurred no 
costs. The cross-objections stated dismisged 
with costs on patties, 


A. N. A. Appeal dismissed. 





RANGOON HIGH COURT, 
SPEOJAL SECOND ee No. 108 of 
h 1921. 
August 30, 1927. 
Present :—Mr. Justice Maung Ba. 
HAJEE LIN AND ANOTHER—APPELBANTS 
veraus 
MAUNG BÀ AND ANOTPBER— RESPONDENTA, 
! Byidence Act (lof 1872)/ 9. U2-- Mortgage-desé.— 


¢ 


'. .w88 one of payment, 


196 . 


‘that consideration was not cash, admissibility of. 

. A deed of mortgage recited that it was executed 
-for a cash loan of Ra. 2,200. In a suit on the mort- 

gage, the defendant sought to adduce oral evidence 
`, to prove that the document was executed not for a 
“cash loan but for rent partly overdue and partly 
7 falling due later ; b. T NE US 

. 7 Held, that the evidence was admissible. . . 


| `z Section 92 of the Evidence Act only excludes evi- 


‘dence which will have the ‘effect of varying, adding 


“". to orsubtracting from the terms of a written con- 
" - tract.: It does not enact that no statement of fact in 


..&- written instrument can be contradicted by oral 
<: evidence, ` < 


^ Sah.Lal Chand v. Indarjit (1) and Bal Kishen Dus 
~- V. Legge (2), referred to. EM 
_ Me: S. Mukerjee, for the Appellants. 
. *. Mr: Lutter, for the Respondents. 


|. JUDGMENT.—Theappellants brought 


^. a suit against the respondents in the Sub- 


Divisional Court of Amarapura for the re- 
“covery of, Rs, 2,200, being the balance of 
.Pent fora piece of paddy land. The defence 
The Sub-Divisional 
Judgeheld-that the plea of payment has 
-not been established ; but on appeal the 
learned .Additional District. Judge held a 
contrary-view and. concluded. that the plea 
had .been:established ; hence this second 
appeal. =. - "E ES 
. lt has been urged that on the face of the 
Written document, the defendant should 
not be allowed to prove by oral evidence 
“that the document  (Ex.I) was not for -a 
cash loan but. for the ‘rent partly overdue 
end partly falling due later. In support of 
that objection the learned Advocate placed 


reliance upon a Bench décision of the late - 


Ghief Court in, the case of Babu S. R.'S. Ram 
Y.Q. R. M, R. Chetty, Civil First Appeal 
No, 71 of 19506. In that case it was held 
“that oral. evidence to show that the còn- 


. . Bideration. in a deed is-in fact- different to 


that stated in the deed is evidence to vary 
the terms of & wiitten document and is 
inadmissible under s, 92. of the Evidence 
“Adi, On astudy of the facts reported in 
that. case, I find. that those facts’ are. not 
similar tothe facts in the present case. `. In 


that case the consideration mentioned in. 


. the doeument was Ra. 7,000, but the defend- 
ant contended that at the time of executing 
the deed he omly.owed the other party 
Rs. 1,000. Mr. Justice Hartnoll who delivered 


the judgment of the Bench rightly consider- . 


éd the question whether the amount of the 


. gonsideration was one of the terms of the. 


document or not. . He held that it was, and 


.. ganeequently - excluded oral evidence’ to 


HAJER:DIN. D:MADNG BA, 
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prove that the -consideration was only 
"Rs. 1,000. The learned Judge, however, 
observed that the two cases quoted by the ' 
‘lower Court did. not, in his opinion, show 
“that evidence of any oral agreement could 
‘be admitted to vary the terms of the deed 
‘of assignment, as they déalt with the 
regard to the payment and natute of the 
‘consideration and ‘not with fhe amount of 
“the consideration itself.. From that observa- 
.tion the learned Judge laid down, by 
implication, that’ oral evidence would be 
admissible ifit only related to the payment 
"and nature .of the consideration, In‘ that 
judgment reference was made to thé’ Privy 
Council rulingin Sah Lal Chand v.'Indar 
Jit(l) In that case their Lordships of 
the Privy Council expressly stated that s. 92 
.of. the Evidence Act did not enact that no 
‘statement of factina written instrument 
' was to be contradicted by oral evidence, 
Soit is clear. what construction should be 
placed ons, 92 of the Evidence Act. That 
section only excludes evidence which will 
have the effect of varying, gdding to, or 
subtracting from, the terms of a ‘written 
.contract, etc, In the.present case, the 
‘question is whether this ‘dispute about the 
nature of the consideration should be 
considered as one affecting the terms of an 
 &greement. Exhibit I evidences the morte 
gage of certain , properties for Rs. 2,500, 
“The terms were that the amount was to 
bear no interest and that the amount 
should be repaid on’a certain date. In my 
opinion the recital that the’Rs.-2,500 was 
' a loan does not constitute one of the terns 
of the contract.. In the well-known Privy 
‘Council .case ` of Bal Kishen Das yV. 
Legge (2), it was held that orál evidencë 
‘for the purpose of ascertaining thé inteh- 
tion of the parties to the deed8 was not. 
admissible, being excluded by the enadt- 
mert in 8.92, Evidence Act, but that&. 
.case had to be decided on & consideration 
of the documents themselves, with only 
such extrinsic evidence of circumstances à 
might. be. required to show the relation ò 


<1 the written language to existing facts; -Som 


“i there can be no doubt in the present case 
“that” extrinsic evidence of circumstancésmi 


(1) 99A. 370: 4 0. W. K. 485; 2 Bom L.R. 559 
271 X 93) 7 Sar, P. O. J. 702; 9 Ind, Dec. (N. 8) 128 


P. O: 5s ` 
d 2 A. 140; 40. W, N. 153, 2 Bom. L. R, 523; 2 
ODE 7 Bar, P, O.J, 60]; 9 Ind. Deo, (Nn, 8) 119 

à NUS . : A Q3 
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-as might be requiréd to show the relation 
of the written language to existing facts 
‘could be admitted. Here the defendant 
only tried to prove what those circumstances 
were; he tried to prove that at the time 
he exesuted the document, he owed Hajee 
Lin Rs, 1,100 as rent for the past year and 
‘that he was owing a:similar amount for the 
pucceeding, year, and also that Rs. -309 
-was added by way of interest. 
| The legal objection must, therefore, be 
overruled... - ace 
. [Note.—The rest of the judgment is 
for the purposes of this report.—Hd.] . 
^ ANA EON Appeal dismissed, `. 


` 


- 
ki 


kd ) 


^ 
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| BOMBAY HIGA COURT. |. 
ORIGINAL Crviu.Jcrispiction Soir No. 926 
em. M em an Qm. 
5 .^ October 7, 1927, 
Present :—Mr. Justice Rangnekar, 
KONDIBA GOPAL-—PLAINTIFP. 
uu n . Tersus "E NN 
A. MESTREJEAN--DRFENDANT. |, 
Civil P*ocedure. Code (Act Y- of 1908), O. T, r. 8— 
Joinder of defendants—Principles—Master and. ten- 
. Gnt— Lending servant to another-—Liability of hirer 


4 


“for acts "of servant —Test—Right to control. PLANE 
When one person lends'à servant to another for 
& ‘particular employment the servant, for. anythipng- 


-done in that particular employment, must be'deazlt. 


with as thé servant. ofthe man to whom he is lent, 
although. he. remains, the general servant of the 


person wholent him. The decisive question which. 


` determines ~ liability” is, -whā ‘at the time of the 
. wrongful act had the power of controlling the ser- 
vant in the way in which he did the work. and the 
Question which of two persons had control is a ques- 
tion of fact which may be determined by the con- 
tract and the relationship between those t 
. gnd-any:other person. [p. 193; col. a l ; 
- -Rourke v. White Moss. Collizry Co. (2, and other 
Gases, referred to. eA g | f 
In ‘order that several persons may be joined as: 
defendants in a suit under O. I, r. 3, Civil'Procedure 
- Code, itis not necessary that the evidence as regards: 
each ofthe defendants should be the same or that 
All the questions arising regarding the liability of 
vach of the defendants should ‘be common to ther, 
Àtis enough if the principal question between the 
“persons to be joined as défendents is common. [p. 194, 
col. l1] .  - ' l - 
`. Ramendra Nath Roy v. Brojendra Nath Dass (6), 
followed. E NN cna 
. Thompson vi London County Council (8), distingus 


shéd. ; 
The plaintiff sued the manager of a Bank for damages 
for injuries caused to him by a motorcar in which’ the 
defendant was driving. The defendant in his written 
statement alleged that the motor car belonged. to the 
"Bank and not to him and the chauffeur who drove the 


M 


- r : : . re (urn at 
KONDIBA GOPAL V;.MESTREJEAN, - 


. 
` 
a * 
. 


. 


not material | 


Wo persotis: 


| ! 
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car wasa servant ofthe Bank. The-plaintiff applicd 


- forimpleading the Bank as a co-defendant as he was 
"in doubt as to who was really liable’: l 


u Rip oo P added as a co-defend- 
ant and the amendment sought for should . 
- jp. 194, col 2] ght’ ji should be allowed 
.. Mr. Chothia, forthe Plaintiff. 

. Mr, Jinnah, for the Defendant. 


 dUDGMENT.—This-is & summons 
-taken out by. the plaintiff for adding Ccemp- 
oir National De'Escompte De- Paris, a 
Bank as party defendant, and for amend- 
ment of plaint and. making consequential 
‘amendments therein.; The suit isto recover 
damages alleged to be sustained by the 
plaintiff as the result of his being knocked 
‘down by a‘motor car belonging to the de- 
fendànt. "The accident tóok place on 


e 


zoo 


` 
“Z 


=: October: 17, 1926 The’ suit was filed on 
| ‘April 28, :1927, There was correspondence 


‘prior tothe suit between the plaintiff and 
‘the defendant and their attorneys. In that 
Correspondence the plaintiff alleged that 
the ear belonged to tlie defendant and the 
‘chauffeur who was driving the car at the 


" 'time of the accident was the defendant's 
'. ‘servant, "The defendant never repudiated 


these allegations, and his case now is thet 
"the plaintiff never inquired of him whe- 
‘ther he was the owner of the car or whe- 
ther the chauffeur was bis servant. In tha 
first letter written by the plaintiff's Soli- 
.citors dated January 8, 1997, the plaintiff 
-averred that the car belonged to the de- 
fendant and the chauffeur was his servant, 
‘The defendant replied on January 14, in 
‘which -he stated that the plaintiff's letter 
“was the first intimation to him of the 
injuries sustained by the plaintiff and 
‘promised to write after. making inquiriéa, 
“On January 28, the Solicitors jor the 
‘defendant wrote to the Solicitors of tha. 
“plaintiff. That letter clearly accepted the 
position set up by the plaintiff in his first 
letter as regards the ownership- of ‘the 
ear and the relation of the chauffeur to 
the defendant. In any case, the defende 
‘ant did notin that letter deny that he was 
‘the owner of the car, nor that the chauffeur 
was his servant. On February 7, tha 
‘plaintifi's Solicitors wrote to the defenda 
‘ant’s Solicitors repeating their alleg&: 
tion that.the car belonged to the defendant, 
and referring to the fact that the driver 
‘was fined ‘bythe Honorary Magistrate, To 


_ that à reply was sent by the defendant's 


. Solicitors in which the 


y did notdeny th 
-allegation that the c s 


ar belonged ta the 
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defendant, and as to the fine stated as 
follows: “We are fully aware that our 
client's chauffeur was fined Rs. 10, etc." 

It is clear on the correspondence that the 
defandant never alleged that the car did 
not belong to him in spite of the fact that 
the plaintiff's case was that it did, and 
never alleged that the chauffeur was not 
his servant in spite of the fact the plaintiff 
alleged that he was, and, on the other 
hand, spoke ofthe chauffeur as his chauffeur, 
The correspondence makes it clear that the 
defendant accepted . the position that he 
was the owner of the car andthe maste 
‘of the chauffeur. 


The plaintiff then filed a suit, The writ 
of summons was served on the defendant's 
Solicitors.cn May. 30, and ‘on June’ 6 they 
wrote to the plaintiff's Solicitors alleging 
for the first time, that the car did not 
belong to the defendant, and thatthedriver 
was not employed to bim. They further 
alleged thatthe car belonged to the Bank 
nnd the driver was in the, Bank'e employ- 
ment. Thereafter the plaintifi's Solicitors 
wrote to the Bapk to let them know whe- 
ther the car belonged to them, and whe- 
‘ther the same was entrusted to the defend- 
ant to.be used by him on October 17, 
last for the purposes of the Bank, and, if 
not whether he was allowed to use the 
same for his own purposes, and also whether 


r 


the said.driver was employed by the Bank ‘of a wrong doer...you must 


or the. defendant herein, or whether he 
was, while driving the car, uhder the 
control ofthe Bank or the control of the 


defendant. 
On dune. 
& Co. ‘the defendat | 
‘wrote to the plaintiff's Solicitors on behalf 
of the Bank stating that the car was the 
` property of the Bank, and that it was pro- 
vided and maintained by the Bank forthe 


ersonnl use 


24, Messrs. Crawford Bayley 


it including the chauffeurs wages were 
"paid by the Bank. Further correspondence 
‘ensued in which the plaintiffs Solicitors 
pointed out that the Bank had not replied 
to the plaintiffs queries as to whether the 


ear was under the control of the defendant. . 


or under the Bank's eontrol. 


it wasafter this correspondence that the 
present summons was taken out by the 
plaintiff. When the summons came on for 


to submit a draft of the. proposed amend. 
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ment in order to find out precisely what 
their case was. This they have now done, 
and from the draft it appears that the 
plaintiffs case now is that having regard 
to the correspondence the plaintiff is in 
doubt asto whether the defendant or the 
Bank is liable to him if both are not jointly 
and severally liable, and that both are 
jointly and severally liable, and in the 
DONE that either is liableto the plaint- 
if. T 4 

The cause of action in this case is the 
‘alleged: negligence of'the driver of the car. 
No doubt in this case the chauffeur is said 
to be paid by the-Bank. een ee 

In Pollock on Torts, 12th Edition it is stat- 
ed at pages 79 and 80. 

“The relation of master and servant exists 
only between persons of whom the one has 
the order and control of the work done 
by the other.. A master is one who not 
only prescribes to the workman the end of 
his work, but directs or at any moment 
may direct the means also, or, as it has 
been put, ‘retains the power of controlling 
the work’, a servant isa person subjectto 
the command of his master as to the mans 
ner in which he shall do- his work; and 


the master is liable for his acts, neglects, 


and defaults,” ME | 
in Murray v. Currie (1) Willes, J., observes 


"In ascertaining who is liable for the aet 
look to the 
wrong doer himself or to the firt person 


n the ascending line who isthe employer 


‘land has control over the work. You cannot 


go further back, and make the employer of : 
‘that person liable.” l 
On this Pollock observes as follows at 


page 80: < 


"He who controls the work is answef 


‘able for the workman; the remoter ema 


f their Manager (i.e. the .ployer who does not control it is not 
G ` (MS) D ° 


defendant), and all expenses pertaining to . 


answerable. This distinction is thoroughly 
settled in our law, the difficulties that may 
arise in applying it are difficulties of ascer« 
taining the facts.” 


Then at page 82 in Pollock on Torts the 


‘following observations appear ‘—~ l 


“Onematerial result of the principle is 
that a person who is habitually the servant 
“of A may become, for a certain time ‘and 


.for- the purpose of certain work, the 


ons came on for ' (j.871)6 0. P. 24; 40 L. J. O. P. 26; 23 L.T, 
argument, 1 asked the plaintiff's. Solicitors as e 101. wi 


w— -— — panan — 4 
. *Page of (1871) 60, P,.—[EG.] a A 
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gervantof B; and this although the hand to 
pay him in still A's," 

The well-known ease of Rourke v. White" 
Moss Colliery Co., (2) is ai authority on this 
point. As Bowen, L. J., said in Donovan v. 
Laing (3) (page 634*) "by the employer is 


meant the person who bas a right at the | 


moment to control the doing of the act." 
Same principles are laid down in’ Fenton 
v. Dublin Steam Packet Co. (4). This was 
a case of a charterparty. The charterer was 
to pay thé wages of theseamen and the 
captain and all other axpenses, but the 
captain and seamén were to be appointed 
and were appointed by the owners of the 
steamer ‘The Court held that the owners: 
were liable forthe negligence of the crew 
and the captain. At page 842 Lord Den- 
man, O.J., observés as follows :— 

“We muat take it tha: this accident has 


occurred by the negligence of the crew in’ 
thé ordinary ‘course’ of the vessel's em-. 
ployment. If so, there can be no doubt that. 


for that the owners are liable. It does not 
turn onthe other question; the' charterer 


may be answerable also; but, unless: 
the charterparty has interfered with ‘the . 
general. control of ths’ owners, they are 


clearly liable.” 

Mr. Justice Williams at page 8431 observes 
as follows : 

"It is always a question’ of fact under 
whose diréction aiid control, the ‘vessel is. 
at the time of the occurrence ‘complained 
of. . That quéstion is. solved. by another, 
whose f are the crew: ?” 

Then hé pointed out’ that. although the? 
charterer was to pay. for: the seamen and: 
for the materials still the owner furnished. 
thecréw and. the owners had the control; and; 
‘therefore, they were lizble, 


That: is exactly the position here. The, 
plaintiff's. caséisthat the' original defend» 
ant had the power of controlling the'work.. 
True; the plaintiff did not ‘allege this in 
the first instance, But the'allegation was: 


. not. necessary so long: as ‘the defendant: 


accepted the position of being the owner: 
of the’ car and. the master of the servant, 
pod led thé plaintiff to. believe ‘that: he- was ` 
the owner, Now that the defendant turns- 
BAM 20. C. P. D. 205; 46 L. J. O. P. 283: 36 L. T. 

(3) (1893) 1 Q- B. 629; 62 L. J. Q. B. 25; 4 R. 311; 
68 L. T. 512; 41 W. R. 455; 97 J. P. 683: 

NS (1838) 8 A. d E. 835:1 P. & D. 103: 8 L.J. Q. 

B. 28; 2 Jur, 1087; 112 E. E. 1034] 47 R. R. 743, 

*Page of (1593) 1 Q, BB Ed. | 
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round and says that: he: is not, I think 
the plaintiff is’ entitled: to ‘say’ “you 
may not be the-owner but the: car and~ 
the chauffeur were ' under your control and: 
order," 

In a case’ like this, it seems to Ige"on' 
the authorities that the decisive question ` ‘is; 
who at'the time of the wrongful act has the“ 


` power of controlling the servant in the way" 


in which he does'his work ?* The question 
which of two persons has ‘control is &" 
question of fact which may-be ‘determined: 
by the contract and the relationship between 
those two persons and any other person." 
When one person lends a servant to another" 
for a particular employment the ‘servant, . 
for anything done’ in that- particular- 
employment, must be dealt with as” the* 
servant of-the man to whom he is lent: 
although he remains the general servant of 
the person who lent him, . This seerris to me” 
to be the’principle to be deduced from thë“ 
authorities I have: cited, and particularly- 
from the case of' Rourke v; White Mosa : 
Colliery: Co.'(B) 

Inow' turn todeal with O.[,r;3,of the‘ 
Civil Procedure Code on which Mr, J innat’ 
relies, That rule runs as follows: ==- 

“All persons may.be joined: as defendants’ 
against whom any right to relief ‘in respect. 


 of.or arising oùt of the same act or trange" 


action of series of acta or transactions is. 
alleged to exist, whether jointly, &éverally or 
in the alternative, Where, if separate suits: 
were ` “brought against such persóns, any’ 
common - quéstion of law or fact ‘would. 
grise, | 
The question is whether ou the facts in. 
tliis case the plaintiff brings his application’ 
under this rule. . Now the reported decisions 


. unfortunately are not always congiaterit as to 


the proper constriction of this rule, I prefer. 
to construe the rule as it stands. Speaking. 
ofa similar rule in O. XVI, r. 4, of the Rules 
of the Supreme Court S winferi Eady, L: Ji, 
stated, in In vé Beck Attia v. Seed (5), that 
these rules must be in modern practice 
construed ‘li berally. The. rule lays down two 
conditiohs as to the joinder of defendants 
First, those persons may be: joined ad 


defendants against whom any right ta relief 


in respect of the same act. or transaction is 
alleged: to exist, and, secondly, where if 
separate suits were brought against. such 


_ persons. dny. common quence of law: or fact 


would arise, . 
no (um B La J, Ch, 355; UBL. * 625 H 7. 7 


1 
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There-is no dispüte in the present case 
that the first condition laid down by the 
rule exists. The plaintiff seeks to hold the 
original defendant as well as the Bank 
liable in respect of the same act or trans- 
action, namely, the accident which resulted 
in the injuries to him. As to the second 
condition Mr. Jinnah argues that before a 
pum can be added as defendant, it must 

eshown that all questions of law or fact 
which would arise are common and argues 
that the Bank would not be interested in the 
question as to the car being under the 
. control of the original defendant. The first 
observation to be made on this is, that that 
propon aor is not to be found in the rule. 

he. rule only .speaks of any common ques- 
tion of law or fact, that is to say, if the 
principal question between the persons to 
be joined as defendants is common, then, in 
my opinion, the second condition under the 
rule is satisfied. In my opinion, it is not 
necessary that the evidence as regards each 
of the defendants should be the same, or 
that all questions arising regarding the 
liability of each ofthe defendants should 
be common to them, I am supported in this 
construction by the observations of Mr. 
Justice Mookerjee in Ramendra Nath Roy 
v. Brojendra Nath Dass (6). This is what the 
learned Judge says (page 135*):— 

“Here, again, it is important to observe 
that the Code does not require that all the 
questions of law or fact which arise should 
be common to all the parties. The contention 
of the respondents was, in fact, based upon 


two fallacious assumptione, namely, first, 


that: the rules require that each of the 
defendants should have been. concerned in 
' Bll.the transactions, and, secondly, that if 
different suits were brought, no question 
would arise.in which all the defendants 
were not interested. There.is clearly no 
foundation whatever for either of these 
assumptions’. 

With regard to the principle underlying 
T. & of O. XVI which corresponds to our r. à, 
©. I, Lord Justice Scrutton observed as 
follows in Payne v. British Time Recorder 
(7), (page 161):— 
. “It is impossible to lay down any rule as 
to how-the discretio£ of thé Court ought to 
be exercised. Broadly speaking, where 

(6) Ex Ind. Cas. 944; 45 0, 111;: 21 0. W. Ni 704; 21 


O: L. J. 158. | 

Mo (19202 K. B, 1; 90 L, J. Ki B. 445; 124 L, T. 718] 
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claims by or against different parties involve | 
or may involve a common question of law or . 
fact bearing sufficient importance in pro- ~ 
portion to the rest of the action to render it 
desirable that the whole of the matters 
should be disposed of at the same time the 
Court willallow the joinder of plaintiffs or ` 
defendants, subject to its discretion asto 
how the action should be tried", 

Mr. Jinnah relies on the case of Thompson 
v. London County Council (8). But that was 
a case where the injury arose from two 
distinct acts and has no bearing on the 
question before me. Further, there was no 
link whatever between the two defendants. 
Speaking of that case, Lord Justice Serutton 
in the case already cited says that(page 15) 
in his view having regard to the alteration 
of the rule (namely r.4 of O. XVI) that case 
would not now be decided in the way in 
which it was. 

Apart from this, the plaintiff's case as 
formulated now isthat he isin doubt as to 
which of the defendants is liable to him, 
and that both or either is liable for the 
negligence of the chauffeur is proved. That 
seems to me to bring his case within 
O. Ir. 7. It is difficult at this stage to con- 
jecture as to what the case of the Bank would 
be at the hearing as to the terms on which 
the car was lent by them asallegedto the ori-. 
ginal defendant, or the relationship existing 
between the chauffeur and the original 
defendant and the Bank. It is also 
dificult to ascertain what evidence the 
plaintiff may bring against either the 
original defendant or the Bank. The present 
result of the 
conduct of the original defendant, and, in 
my opinion, he cannot now be heard to 
say thatthe plaintiff should not be allowed 
to add the Bank as a party defendant 
and to contend after the institution of the 
suit that his defence is that the Bank is 
liable and not he. , 

Under the circumstances, I make the 
summons absolute, and, having regard to 
the conduct of the defendant, I order him to 
pay the costs of the summons. 

A. N. A. Summons made absolute. . 

(8) (1899) 1 Q. B. 840; 68 L. J. Q. B, 025; 47 W. R, 
433; 80 L, T, 612, | 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SEcoND CivinL ApPsAL No. 572 or 1925. 
. January 3, 1928. 
Present: —Mr. Findley, J, O., and 
Mr. Prideaux, A. J, O.. < 
CHOTESHA AND OTHERS —DREFENDANTS 
. —~APPRLLANTS 


; Versus 

Musammat MUKTUM BI AND OTHERS 

—PLAINTIFFS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 58—Scope 
of the Act—Mortgage—Assignment of morigage—Righta 
and liabilities of assignee—Usufructuary mortgage— 
Position of assignee, whether different—Mortgage for 
fixed term—Suit for redemption within period, whe- 
ther premature—Usufructuary mortgage—A ccounts not 
maintained by mortgagee—Presumption.: i 

The Transfer of Property Actis not exhaustive and 
does not contain the whole law on the subject of trans- 
fer of property [p. 196, col. 2.] 


The transfer of a mortgage cerries with it all the 


rights and obligations attached to it and the transferee 
is bound to give credit to the mortgagor for all monies 


received by his assignor, and i$ he takes the trans- . 


fer without enquiring from the mortgagor, he does 
so at his own risk, as regards the state of ‘the 
account. Thére is no reason to make any differentiation 
in this connection in the case of a usufructuary mort- 
gage. (p. 197, col. 1.] MN 

Subramania Aiyar v. Subramania Pattar (2) and 
Aohumbit Singh v. Kesho Lali (3), followed. 

Inthe absence of a stipulation in the mortgages 
deed that the amount thereof could only be satisfied 
out of the usufruct of the property, the right of 
redemption cannot be taken eway simply. because 


some amount isdueon the mortgage. [p. 198, col . 


1. ; ; 
The failure ofa usufructuary mortgagee to keep 
dr render accounts may, under proper circumstantes, 


justify a Court in raising a -présumption that the - 


whole debt has been satisfied. [ibid] 


Appeal from a decree of the District Judge, . 
Eeptember, 1926, . _ 


Nagpur, dated the 4th 
in Sivil Appeal No. 45 of 1925, 
‘Mr, A. V. Khare, forthe.Appellanta . 
Mr. A. V. Wazalwar, for the Respond- 


^ 


ents. 


SUDGMENT.—the frst six plaintif- / 


respondents filed the present suit in the 


Court of the Second Subordinate Judge, - 


irst Olass, Nagpur, against the three de- 
fendant appellants and the sevérith defend- 
&nteresponderi$ under the following circum- 
stances, The suit was oh» for redemp- 
. tion cf a mortgage, dated lst September, 
1858, executed by. Safdar Hasan Ali in’ 
favour of Beharilal Pande for an amount 
of Rs. 2,500. The plaintifis claim to be 
the successors-in-interest of the -original 
mortgagor, while the defendants are trans- 
ferecs in possession of the niortgaged 
subjects. from the heira of the original 


. 
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mortgagee.’ The mortgage in question was- 


mortgagor. He failed to re-pay the mort- 


gage debt according to the terms of the 
' deed, and the mortgagee filed a suit in 


1891 for recovery of the mortgage amount, 
or in default for possession of the morte : 
gaged property until satisfaction of the 

ebt. 
1892 and the defendants have held the: 
mortgaged subjects ever: since. In 1917 
an application -was made by the plaintiffs 
to be put in possession of the mortgaged 
property on the allegation that the decretal 


amount had baen wholly satisfied; this ` 


application was dismissed on thé ground 


that their proper remedy was by way of. 


` 
* 


a regular suit. 


Objections were taken to the maintaine ' 
- ability of the suit, to the amount of Courte 


fees payable and thelike, and these were 
disposed.of by the Judge of the: first 


“Court in his preliminary findings, dated 


17th October, 1922.. On. the pleadings 


which arose in the case, the Judge of 


the first Court recorded findings to the 
following effect :— re oa 
(a) Thatthe accounts 
ber, 1892, to 1st November, 1900, could 
be gone intoin the present suit ; 
(b) that the plaintifs had not 


* 


8100 


following itema was aes shown below :- 


. 
7 


d) Rental cvlleo- 


.. tions 8, 4 0 89040 4 0° 
(ti) Sit and khud- — | p 
kasht 4. 200 0 0 2100 0 0 
(tii) Bauwa ` wi 112 8 0 l l4s 11 0 
(iv) Grass bir ... 224 0 0 303 4 0 
(0j Fuel .: 19310 6 6812 0 
(vi) Timber  .. 41111 0 2878 8 0 
(bii) Char, man- 
goes and , 
. mahuas .. 812 0 ‘4518 0 
(viii) Nazrana —... . Nil Nil 


(d) that the defendants had not removed: 
the materials of the mortgaged house at 
Nagpur; . . | 


t 
> 


TE 


Possession was actually obtained in , 


from 18th Decem." 


| lost their. 
" right to thé property by adverse posses. 


1892-1900 1901-1922, . 
Re, a, p Rs a, Bi É 


. and ME 
(e) that the espenuditure on the following 


S 


,& usufructuary one, but possession ofthe `: 
property was allowed to remain with the.. 


x 


(c) that. the income derived from’ the ^ 


5 


96 | 
items: was:as shown below and was ne- 
cessaryii——- C 

l 1892-1900 ` 1901-1929. 


: Rs. a: p. Rs. a. p. 
" (Ò Land revenue 1,692- u 0 3,888 0 0 
 "(i)"Road ‘and: ; 
'.  Behool cess. 1950 12 0 184 4 0 
(iit) New Rate- ... 54 0 0 60. 0 0 
. (iv) Patwari hag v6 19.0. 43 0 U 
(v) Lambardari 
l aq ^ ..185 0 0 315.0 0 
(vi) Mukaddam | 
> Rh us 886 0. 0 


; aq. . 040. 0: 0 
(vii):Establish-. . | l 
"ment e. 
charges: ... 864 0 0. 2,016 0 0 
(viii) Charges for : 
cutting: 
grass, fuel- 
and , timber’ 173 14 0 
. (iz) Gaokharch 
'^ A (x). Miscellaneous 
eXpensts... 


Nil Nil 
Nil Nil 
‘As a: result of these findings, the Judge 


of ‘the first Court found that an account’ 


of ‘Rs; 11,864:1.6. was due, making: with 
interest a total of -Rs..12,863-2-6; a: pre- 
liminaty decrée: forredemption was passed 
accordingly. 

Both parties &ppealed to the Court of 
the ‘District Judge, Nagpur. The appeal 


of the plaintiffs was -to the effect that. 
decree for redemption should have been: 


given without any order for payment of 
any further amount, the defendants hav- 
ing already been. reimbursed from their 
possession of the mortgaged property for 
some 28 years. The appeal of the first 
defendant Chotesha was to the effect that 
the: plaintiffs’ suit should have been dis- 
missed on the ground. that the. decretal 
debt: remained unsatisfied ; that the pro- 
fits had: been incorrectly calculated, and 
there:were other ancillary allegations, 


6sorisHa 4, wvkTUM Br. 


167 5 0: : 
) ` behalf of the appellants that they” can; 
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having been putin possession and having” 
kept no proper accounts, a presumption 
arose that the mortgage-debt had‘ been 
fully satisfied. The District Judge accord- 
ingly decreed the plaintiffs claim to pos- 


. session: without payment of any further 


amount in cash. The first three defendants . 


have now come up to this Court on 


second appeal. 


It is unnecessary’ here to repeat'the 
various transfers and assignments by which 
the three defendant appellants are now in 
possession of the whole of the mortgaged 


- property. It will suffice to say that the” 


first defendant-appellant holds 10annas 6 pies ` 
ofthe property, the second defendant holds: 
2annas Spies and the thirddefendant 2 annas 
10.pies ‘and ‘that the subjects have been in: 
possession of the defendants from'1901, 1904 
and 1905-onwards. 

A novel contention has:been raised on -` 


only be held liable to account from the” 


dates on which they entered into posses- 


sion’ of the various portions. of the mort- 
gaged property, and that the. mortgagee,. 
although he now holds no interest what. 
ever: in: the property, should be held; 
liable to account for profits for the period: 
before the ‘present transferees or assignees - 
entered into possession. It is true that, - 
as was explained by Teunon and Richard“ : 
son; JJ., in Mohammad Shafikul Hug v. 
Krishna Gobinda’ Dutta (1) the Transfer. 
of Property Act is not exhaustive and 
does not contain the whole law "on the" 
subject of transfer of -property.. It has 
been argued on‘ behalf of the appellants: 
that no special provision .exists in the : 
Transfer of Property Act by which, in 
what: has been termed by the Pleader 
for the appellants, a suit for accounts, 
the parties liable to be impleaded have 
been specifically laid down. In support 
of this position we have been referred to: 
certain passages in Fisher’s Law of Mort- - 


gage, Sixth Edition, paragraphs 1690 and. 
1707. In the former paragraph it is stated - 
that where the mortgagee has assigned the 
whole benefit of hissecurity, having pre- - 
viously been in possession, and the mort- ` 
gagor seeks an account of an overplus: 
alleged to have been received, the mort-: 
gagee, notwithstanding his assignment, 
but also the principal itself, Relying on must bejoinéd with the assignee, in order. 
pertain reported and: unreported decisions,’ that -he may. account for what. he. res- 
the District Judge was of opinion thatthe (1) 47 Ind, Cas, 428; 8 OL. J. 77; 23 0. WN- 
Gana. Wag. one id which, the mortgages 24° ^ ^ -— uc i 


'The:defendant's appeal was dismissed by 
the learned District Judge, while as regards 
the appeal ofthe plaintiffs, it succeeded, 
the Judge of the lower Appellate: Court 
- holding.that the understanding between 
the parties was thatthe. profits would’ be 
sufficient. not. only to pay interest on the 
capital money. involved in the. mortgage 
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-Geived in his. time, -In. the latter para- 
-graph quoted an observation is made that, 
if redémption is sought after .& great 
length of time, or the dismissal of a former 


action to redeem, or several assignments, . 


the account against an assignee in pos- 
Session will be.taken only from the time 
“of his purchase; prior to which the pro- 
fits will be.set against the interest. 

„These observations seem to be founded 
on certain English cases which we have 
.not been ableto make available and in.at 


-least one of them the propriety of the 
decision seems to have been doubted in. 


.& later English case. For our own part 
“we .can see no .reason whatever in the 
circumstances of the present case for de- 
parting from the ordinary principle that 
the transfer of a mortgage carries with 
it.allthe rights and obligations attached 
fo it. In our opinion the assignee of a 
-Mortgage is bound .to give credit for 


.all monies received by his assignor, and 


if. he takes a-transfer without enquiring 
‘from the mortgagor, he does so at his 
own fisk as regards the state of the 
.account. We are in full agreement with 
the decision .of. Ayling and Napier, JJ., 
in Subramania Aiyar v. Subramania Pattar 
(2), and.are of opinion that, in the cases 
of assignments or transfers such as we 


.are concerned with :here, the transferees- 


. or .assignees take subject to the state of 
account existing between the ‘mortgagors 
‘and the mortgagees.on the dates of. the 
„assignments or transfers. We see no 
reason to make any differentiation in this 
connection in the case of a usufructuary 
. mortgage.. A party who satisfies such a 

‘mortgage obviously becomes a usufructuary 


mortgagee in place of his assignor and. 


.has the right to remain in possession of 
the property untilthe debt has been ‘dis- 
charged by the usufruct. It follows pari 
passu that such a party is also subject 
to all the liabilities attaching to the 
original mortgagee: cf. Achumbit Singh v. 
Kesho Lall (3). The first contention urged 
in appeal, therefore, seems to.us to have 
no basis. | : 

The next point urged on behalf of the 
appellants is that the lower Court wrong- 
ly exercised its discretion in refusing to 
.allow the defendant-appellants to examine 


* 


(2) 34 Ind. Cas. 859; .40 M, 683; (1916) 1.M. W, N, 
351; 30 M. L. J. 615. : i 
(9) 20 W, R. 128. 


~ 
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-certain .wi&nesses at a. late. stage of thé 


case, as also ‘to produce certain . dosus 
ments and accounts.. The history.of ihis 
-bitterly contested suit is clear. from the 
order-sheet of the first Qourt. The suit 
was filed on 19th July, 1922,. and - was 
decided on 23rd Dsacember, 1924.6 After 
the case had been fixed for argument on 
9th December, 1924, ‘an application was 
‘filed on behalf of defendagts Nos. 1 and .2 
praying for the addition of.one Kanhaiyas 
lal and his heirs as a party as well 
.8S for permission to cite one Ramchandra 
as witness. A reference, however,to the 
order-sheet wil show that on 7th August, 
1924, Ramchandra who had been served with 
summons was.absent, but the Pleader for 
the defendants, although offered a warrant 
of arrest against him, refused to avail 
himself of it and preferred to take out 
a fresh summons against him. .He was 
warned at' the time that he would take 
up this course of action at his own risk, 
and accordingly on 2nd December, 1924, 
‘Ramchandra remained absent, ‘In the cir- 
cumstances of the case we think the Judge 
‘of the first Court was perfectly entitled 
to exercise the. discretion he did, and in- 
‘deed, in ‘our opinion, he would have exer- 
Gised “a .wrong discretion in practically 


“allowing the case to be re-opened ;at the 


.stage it. had reached on 9th December, 
1924. ‘Even ‘had this not been go, this 
‘Court will not in. second "appeal interfere 
with a discretion which would ‘appear 
to have been reasonable and ‘deliberately 
exercised by the lower Court. Moreover; 
the learned District Judge has also -con- 
-sidered ‘this. question and found it against 
the present, defendant-appellants. .We.are 
:also of opinion in the same .connection 
that the lower Court's order of ,.22nd 
November, '1923, in refusing to .admit-& 
‘fresh set of'documents which could equally 
well have been produced long béfore, was’ a 
proper and just one in the circumstances 
of -the case. The issues had been framed 
no less than four months before; -and 
‘there is .every reason to - suppose “that 
‘these repeated applications ‘for admitting 


- at an abnormally late stage.evidence which 


could -have been equally.” 'well-produced 
‘at the proper time were little less; than 
‘vexatious and made with' the -object . of 
“delaying disposal of the suit. The de- 
cision in Mont Lal Bandopadhyd v. Khiroda 
Dasi (4) has no application whatever -to 
- (4).20 C. 740; 10 Ind, Dec, (w. B.) 499. l 


i 
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‘he fasts of the present case as a glance 
thereat. will show. We see no reason, 


therefore, to interfere with the finding 


+ 


1 


! 
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- 


‘the appellants that, having regard to the 


| 
, 


t^ 
^ 


» 
‘ 


of the lower Appellate Court as regards 
‘the evidence in question having been pro- 
perly excluded, 

It Bas next been urged on behalf of 


terms of ss. 60 and 62 of the Transfer 
of. Property Act, the present .suit for 
redemption did not lie. We have been 
unable to understand how this contention 


Brises in the present case. Had there 
been a specific provision in the present 


' mortgage that the amount thereof could 


* 


x 
t 


+ 
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only.be satisfied out of the usufruct of 
the property, there might have been sub- 
stance in the present contention, But the 
terms of the  mortgage-deed, Ex. P. 
m speak for e Under these 
.ferms the mortgage-money was payable 
ina fixed period, viz, 121 vedi. Bal 


“there was a further provision that the 


, entire mortgage-debt at any time he chose 
i within the said period. The contention, 
therefore, that, if anything is still due 


‘on the mortgage, no right of redemption . 


. Brises, seems to us an utterly untenable 
, One in the circumstances of the present 


case. 


'" We pass now to the final question raised 


in this appeal. This concerns the finding, 
. „Oof the learned District Judge that, in 

. the peculiar circumstances of this case, 
'. the mortgagees in possession having failed — 


at 


— 


' to keep or render accounts, a presumption 


. arises that 


the 


mortgage-money has 


,.been entirely satisfied both as regards 
, principal and interest. It has correctly 


"enough been pointed out that Stanyon, - 


À.J.O., in First Appeal No, 12 of 1911 


E "nc Jugal Kishore Bania v. Mulehand) 
"laid down that the absence of accounts 
. only raises a presumption that the interest 


true. 
. principlelaid down by the learned Additional 


has been satisfied, and this is so far 


We are fully in accord with the 


. Judicial Commissionerinthejudgment just 


| quoted. The factsof the present case, however, 


govery muchfurtheg Here,atthe time when 


the mortgage was entered into, the belief 


ne 


”~ t 
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of and understanding between the 
arties was that the mortgage would 
e satisfied by 124 years’ usufruct of 
the property. The position now. is 
that the mortgagee or his transferees 
have been in possession for some 36 years. 
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When this is taken into account with the 


“village paper ‘evidence 88 to the village - 


paper estimate of profits, a strong pros 
bability arises in the circumstances of the 
present case, not only that the mortgage- 
money bab been satisfied, but that it has 
been satisfied over and over again. As was 
pointed out by the Judge of the frst Court 
in para. 10 of his judgment, there was prO» 


 bablyinthe present case something more 


than mereneglect and negligence in keep- 
There was apparently 8 
studied avoidance of producing them at the 
proper stage ofthe case. The defendants’ 
allegation that the village has all through 
been in practice every year a losing concern 
is one which is obviously baseless and, 
were it true, it is difficult to understand 
why they should have gone on progressively 
acquiring piece after piece of the property. 
We are, therefore, of opinion that in the 
circumstances of the present case there is 


€ on record emple material to justify the 
‘ mortgagor was at liberty to pay off the 


presumption drawn by the learned District 
Judge that the entire mortgage-debt has 
been satisfied. The present case is not one 
in which, on the termsof the deed and the 
actual subsequent history of the transac- 
tion, the presumption should be that only 
the interest was satisfied. j 

It has been suggested that the mort- 
gagors have lain by and for. many years 
have remained quiescent, The fact, how- 
ever, remains that they did make the ap- 
plication in 1917 already referred. to, and 
the presentsuit was instituted within five 
years from the date. It is easy fo under- 
stand circumstances under which the mort- 
gagorsoutof possession of. their property 
found it difficult or impossible to bring the 
suit earlier than that date. It has been 
suggested on behalf of the defendants that 
the mortgagors could at the worst have 
filed a suit in forma pauperis but that 
course is often neither a convenient nor an 
acceptable one from the point of view of 
the plaintiffs concerned. We do not think, 
therefore, that in the present instance any 
presumption arises against the present 
mortgagor-plaintifis out of the delay in 
bringing the suit, and the circumstences 
explained in paras, 2and 3 of the plaint are 
also significant in this connection. We are, 
therefore, of opinion, for the reasons given 
above as well’ as for those stated by the 
learned District Judge in his judgmentin 
Civil Appeal No. 45 of 1925, that the cir- 
cumstances of this case are such as to 


4 


108 J, 0. 1928 
justify the conclusion that the mortgage- 


debt, both principal and interest, has been 
fully satisfied, 

There can, in our opinion, be no question, 
but that the defendants or their predecessor 
in-title : have recovered from the usufruct 
of the estate much more than was in 
reality due from the mortgagors, and in 
no circumstances we think that the plaint- 
iffshave rightly been awarded costs in both 
the lower Courts. The present appeal is 
dismissed. The appellants must bear the 
respondent's costs. 
Courts as already ordered. 

G. R. D, Appeal dismissed, 


MADRAS HIGH COURT. 
ApPPBAL Suir No. 232 or 1923. 
November 16, 1927. 
Present:—J ustice Sir C. V. Kumaraswami 
Sastriar, Km, and Mr. Justice Devadoss, 
SONACHALAM PILLAI (DEAD) AND 
OTHERS—APP2ZLLANTS 


versus 
KUMARAVELU OHETTIAR AND OTHERS— 


E RESPONDENTS, 

Civil Procedure Code. (Act V of 1908), O. I, r. 8$— 
Construction of pleadings—Suiz, whether brought in 
representative capacity—Cause title not conclusive. 

deciding whether & suit is brought in a repre- 
sentative capacity or not, the Court has to see whe- 
ther the plaintiffs did in substance bring the suit in 
& representative character or capacity and whether 
the defendants contested the suit on the larger 
question affecting the plaintiffs on record as well as 
others whom they represented or confined their con- 
lest to the plaintiffs right alone, and whether the 
Court understood the plaint and other pleadings as 
covering or as raising the larger issue regarding the 
right ofthe plaintiffs as wellas other persons having 
the same interest as the plaintiffs and whether the 
Court allowed the suitto proceed as being a repre- 
sentative suit and whether the Oourt confined its 
decision only to the plaintiffs! right or whether its 
decision covered the interest not only of the plaint- 
iffs but also of all persons whom they represented. [p. 
201, col. 3.] 

The fact that the cause title does ngt show that 
the suit is brought in & representative capacity is 
not decisive of the question. [p. 200, col. 2.] 

London Association for Protection of Trade v. 
Greenlands, Ltd. (1), distinguished. 

In India the substance of the pleadings and not the 
form should be considered. [p. 201, col. 1.] 

Dharamdas Kaushalyadas v. Ranchhodji Dahyabhai 
(2) and Bidhu Sekhar Banerjee v. Kuloda Prasad 
Deoghoria (3), referred to, ` 
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Costs in the lower: 


‘the benefit of all Vaniyars. 
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Appeal against a decree of the Court 
of the Subordinate Judge, Tuticorin, dated 
the 17th of March, 1923, in O. 8. No. 2 
of 1920. 

Messrs. T. R, Ramachandra Ayyer, T, L. 
Venkatarama Ayyer and U. Samandam 
Chetty, for the Appellants, E 

The Advocate- General, and Mr. T. Nalla- 
sivan Pillai, for the Respondents. 

JUDGMEN'T.—The guestion whether 
Explanation VI tos. 11 of the Civil Procedure 
Code is controlled by O. I, r. 8 referred to 
by us to the Full Bench* has been answered 
in the negative and the question of fact 
whether O. S. No. 14 of 1877 was filed and 
allowed to proceed in a representative 
capacity is left for our decision. Mr, 
Justice Ramesam who delivered the lead- 
ing judgment of the Full Bench observes 
at the close ofhis judgment: “Itis still 
open to the learned Judges to find whether 
the Subordinate Judge who tried the 
former suit with reference to the issues, 
findings, ete,, meant to allow the suit to 
proceed ina representative capacity for 
As I think 
there is no express finding and as it is & 
question of fact, we have nothing to do 
with the matter. I only observe thatit is 
open to them toso find if they chose to 
do so with reference to the pleadings, the 
issues, judgment and decree.” In our 
reference we stated: "From the pleadings, 
from theissue, from the way in which 
evidence was adduced and the number 
of witnesses examined and the contentions 
of the parties appearing in the judgment, 
we have no hesitation in holding that the 
suit was brought to assert not merely 
the title of the plaintifs but also 
the rightofthe Vaniyars to enter the 
Mahamantapam of the temple and the relief 
asked forwas not one personal to the 
plaintiffs but one which was common to 
them as well as to all the Vaniyars.” We 
gave our reason for finding that the former 
suit was instituted in a representative 
capacity, and the Judgetried the suit as 
such and gave his decision thereon. We 
made the following observation with 
regard to .the contentions of the learned 


“Advocate. General for the appellant that 


an application under s. 30 must have 
been presented by the plaintiff and an 
order must have been passed andif the 
order was not forthcoming the Court should 
presume that such an order was passed 
"See 107 Ind, Cas. 625—(EQ.] TT TT 


s 
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-prayer then for the grantof Rs. 52,000 as 
.damages.to the plaintiffs therein will not, 
‘in’ my .opinion, alter matters." We are 
‘unable to agree with his view that the 
wJudge.at the trial narrowed the issues 
‘which followed the pleadings and -were 
general and affected the whole community 
:to issues which were purely personal to 
"the plaintiffs. The statement in the open- 
‘ing passage ofthe judgment as to plaintiffs 
‘and their.family is evidently a slip or 
misprint for community. Asregards the 
statement in para. 6 of the judgment it 
hasno bearing on the issues or the form 
‘of the suit. What was attempted was to 
allege that the allegation in plaint.did not 
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go far enough and that the Vaniyar 
community were not Sudras but of a 
higher caste, namely, Vaisyas. There is 
nothing in this tolimit the scope of the 


suit. Onthecontrary the judgment pro- 


ceeds to decide the general right claimed 
of all the Vaisyas including plaintiffs to 
enter the portion ofthe temple to which 
they were denied access, Theissues were 
not amended but remained as they were 
referring to the general right of all’ 
Vaniyars. Thereis no doubt that this 


. suit was conducted and defended bona 


fide and itis not suggested before us 
that there was any collusion or any 
neglect*by the plaintiff to adduce evi- 
dencein support of the general claim 
made, 

It is strongly urged by Mr. Ramachandra 
Ayyar that no suitshould be considered 
as having been broughtin & representa- 
tive capacity unless the cause title makes 
it plain. In other words, unless the 
cause-title shows that the suitis brought 
in & representative capacity, the suit can- 
not be treated as one brought in a re- 
presentative capacity. lIfthis argument is - 
correct, then all the cases of the Madras 
High Court in which such a description 
was not given in the cause-title and which 
notwithstanding the absence ofjsuch de- 
scription were decided to have been brought 
in a representative capacity -were all 
wrongly decided. There is no warrant 


‘either in law or on the rules of pro- 


cedure for such.a contention. .He relies 
upon the case of London Association for 


‘Protection of Trade v. Greenlands Ltd. (1) 
.a8 supporting his contention and refers 


to an observation of Lord Atkinson at 
page 30“. In that case, a firm of merchants 


‘who were said to have been defamed by 
,Some persons brought a suit against an 


unincorporated body of persons for.damages 
and.the question was whether the whole 
body of alose association which was not 


incorporated could be made liable for the 


act of any ofits members. In discussing 
the liability of the whole body cf the 
association Lord Atkinson observed: “The 
main and real tort sued for was the 


'publieatidh, on or about April 2, 14710, to 


one Shond Kydd ofa libel contained :in a 
letter addressed to him, in the words set 
out in the third paragraph of the statement 
(1) (1916) 2 A. ©. 15; 85 L. J. K.B. 698; x 
m^ T. t joa ee : - 
*Pago of (1916) 2 A, Q.—[Ed.] i 








103 I, O, 1028 


of claim, The defendants other than 
Wilmshurst filed a joirt defence. The 
plaintiffs did not proceed under O. XVI, 
T. 9,to sue ona or more cf the members 
of the association on behalf of themselves 
and their brother members, They sued 
the association in its trade name, the 
London Association for the Protection of 
Trade, asifit were a legal entity. The 
very object of this r. 9 was to facilitate the 
bringing of actions against unincorporated 
aggregates of persons. But in order to 
take udvantage of it the fact that the 
plaintiff or defendant sues or is sued 
on behalf of himself aud others must be 
stated inthe title to the action”. This 
observation of Lord Atkinson cannot apply 
to the present casa, That wasan action in 
tort and it cannot be said that the liability 
of the person who publisked the libel was 
the same as the liability of the other 
membersof the unincorporated body of 
persons who had had nothing to do with 
the publication of the libel, Whatever 
may betheruleof pleading in England, 
in India the substance of the pleading 
andnotthe form should be considered. 
In England, pleading is anart and the 
principles which apply to English plead- 
ings should not be applied wholesale to 
pleadings in India without due regard 
'to the cireumstances and conditions pre- 
vailing here. As observed by Macleod, 

. J., in Dharamdas Kaushalyadas vw. 
Ranchhoddj Dahyabhai (2): “Ik is 
not the duty of this Court to read 
pleadings in the District Courts as strictly 
as they would be read if they were filed in 
the Chancery Division cf Supreme Court. 
We have amuch larger range of vision, 
and the plaintiffs’ case cennot be defeated 
merely on the ground of some technical 
defect in their pleadings, provided on the 
real issues in the case they succeed". As 
I have said above, the substance of the 
plaintiffs’ pleadings should be considered 
‘and not the mere form. In this connection 
we may refer to the decision of the 
Calcutta High Court in Bidhu Sekhar 
Banerjee v. Kuloda Prasad Deogharia (3). 
That was a ease in which a shebait was 
sued by nameand the question was whe- 
ther he was sued in his representative 
capacity. Fletcher, J. observes at page 883*. 
(2) 64 Ind. Cas. 517; 46 B. 200 at p. 203; 22 Bom, L 


R. 1009; A. I. R. 1922 Bom. 199. 
(3) 50 Ind. Oas. 525; 46 O. 877 at p. 883. 


“Page of 46 O.—|Ed.] 
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Suit on the larger 
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after referring to O. VII, r. 9, eub-r. & 
“The decisions of this Court are.quite clear. 
on this point. Itis not necessary to state 
in the cause title of the plaint the repre- 
sentative capacity in which the plaintiff 
or the defendant sues or is sued, although 
no doubt that is a convenient plaee to 
make such a statement, Insupport of that, I 
may refer tothe decision in Kuarmani 
Singh v. Wasif Ali Marza (4) also to the 
decision in Dinabandu Nandi v. Chamiraddi 
Miji (5)." 

The question whether a suit is brought 
in a representative capacity or not would 
only arise when the causetitle does not 
describe the suit as being brought in a 
representative capacity. In order to decide 
the question, wehave to see whether the 
plaintiffs did in substance bring the suit 
ina representative character or capacity 
and whether tke defendants contested the 
question affecting the 
plaintifis on record as well as others whom 
they represented or confined their contest 
inthe plaintiffs’ right alone, and whether 
the Court understood the plaint and other 
pleadings as covering or as raising the 
larger issue regarding the right of the 
plaintifis as wellas other persons having 
the same interest as the plaintifis and 


-whether the Court allowed the suit to 


proceed as being a representative suit and 
whether the Court confined its decision 
only to the plaintiffs’ right or whether its 
decision covered the interest not only of 
the plaintiffs but also of all persons whom 
they represented. The materials for the 
consideration of this question in thig 
case are the plaint and the judgment, 
The former suit being a suit of 1877, 
almost all the records connected with it 
bothin the Court of first instance and in 
the High Court were destroyed under the 
rules for the destruction of record. But 
these two documentsare sufficient for the 
purpose of enabling the Court to decide 
whether the piaintiffs brought thesuit in 
a representative character or not. Exhibit. II 
is the plaint. The lst and 2nd plaintiffs 
are father and son living in Venkatarama- 
puram village. The 3rd plaintif does not 
appear tobe a relationebut a caste man 
living in a different village and the 4th 
plaintiff is a caste man. The 2nd paragraph 
“The plaintiffs and all the other 
Vaniars have, rom time immemorial, been 
(4) 28 Ind. Cas. 818; 19 C. W. N. 1193. 
(5) 34 Ind. Cas. 518. 


bag 


in the ‘habit of worshipping the deity going 
as faras the wooden Ali (lattice) placed 
‘between Ardhamantapam and Mahaman- 
tapam inthe temple of Sree Subramania 
Swamiat Tiruchendur. Even in the other 
 "'$emples situated in this Presidency the 
pleihtiffs and others of their caste are 
in the habit of worshipping the deity going 
as far asthe middle portion situated be- 
tween .Ardhamantapam and Mahaman- 
tapam”, In para. 3 the plaintiffs . state 
“the defendants have been obstructing the 
entire community of Vaniars including 
the plaintiffs from crossing the outside 
compound and entering in". Paragraph 4 
js; "On account of the aforesaid act and 
obstruction the plaintiffs and other 
Vaniyars have been lowered insthe estima- 
tion ofthe peopleof other castes of an 
equal status and are also very much 
‘aggrieved at their having to remain with- 
‘out worship in the said temple". The 
first prayer as correctly translated by the 
‘Subordinate Judge is (1) For establishing 
-‘theright ofthe Vaniyar caste including 
‘the plaintiffs and others to'go asfar as 
‘the wooden lattice placed between the 
‘Ardhamantapam and the Mahamantapam 
in the. Subramania Swami temple at 
Tiruchendur and to worship the deity 
‘from there and to place their Kavadies in 
front ofthe Valliamman shrine included 
in the Prakaram ofthe said  fSubramanis 
Swami, (2) For the issue of a permanent 


injunction tothe defendants restraining - 


them from causing obstruction to the 
plaintifs and other members of the 
Vaniyar caste. Unfortunately the written 
statement is not forthcoming. But the 
. judgment gives a precis of the defendants’ 
‘written statement. The defendants were 
the Dharmakarthas, Archakas andthe,temple 
servants. Paragraph 8 of the judgment is 
as follows: “Defendants Nos. 3, 4, 5,7 and 
"9 urge that plaintiffs are "'Vaniyars" 
' (oilmongers)and not ‘‘Vaniyars” (merchants), 
‘that they are people of low caste, and from 
immemorial usage the limit prescribed for 
their worship is the spot Cin the plan A and 
-that as they exceeded that limit, they were 
properly sent out of the temple, and that 
they have sustainédno loss toentitle them to 
“any kindof damages". The issuesare, whether 
oilmongers commonly known as "Vaniyars" 
` areadmitted into ‘the plaint temple to 
- worship at the spots A and B and, if go, (2) 
have plaintiffs suffered in mind and reputa- 
^ tion from the defendants having prevented 
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* reasons assigned by the Judge who passed 
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them to make their worship st the said spots 
and if they have, to what amount of damages 
are they entitled? Inthe course of the suit 
the plaintiffs wanted to raise the question 
whether they are not Vaisyas, that is, one of 
the twice: born classes and thereby te make 
their position unassailable, for, according to 
their contention, if some Sudras could go 
and worship by standing in the Mahaman- 
tapam, the Vaisyas whoare said to belong to 
third of the twice-born classes would, asa 
mater of course be entitled to at least equal 
privileges with some of the Sudras. The 
Subordinate Judge refused to allow the 
plaintiffs to raise the question whether they 
‘are Vaisyas or not,for, as he properly observ- 
ed, the right to.worship by standing at the 
Mahamantapam rested upon the usage and 
not upon the plaintifis being Vaisyas or any 
other section of the Aryan race. The evi- 
dence adduced in the case was to show that 
the Vaniyars as a class were entitled to wor- 
ship by going to the Mahamantapam. The 
summary of the evidence is given in para. 12 
and from the evidence it is clear that the 
plaintiffs asserted their right not in their 
individual capacity as a right belonging to 
them but they claimed the right for the 
whole class or caste of Vaniyars and strove 
to establish such rightin the hopethatifthat 
‘was established they as Vaniyars would 
have the benefit of it. The evidence ‘of 
Gurukkal, P. W. No. 4, was that he had 
taken a, number of Vaniyars on various 
occasions into the,temple. Itis clear, there- 
fore, that the plaintiffs did not rest their case 
upon any right belonging to them exclu- 
sively but they contended for the right of 
the whole community. The defendants 
examined 11 witnesses and their evidence 
was that according to immemorial practice 
Vaniyars were not allowed to enter the 


spots A and B and that they made their 
-worship at the spot O. The Subordi- 


nate Judge believed the evidence of 
the defendants as appears from para. 4 
and = disbelieved the evidence of the 
plaintifis and decided the case against the 
latter. The plaintiffs carried an appeal to 
the High Court; and the High Court simply 
confirmed the decree of the Subordinate 
"We think the 


the decree dismissing the plaintiffs’ suit 
are Satisfaetory to show that the plaintiffs 
have not made out the right they claimed". 
Mr. Ramachandra Áyyer relies upon Ex. 11-a, 
the decree, and urges that the decree does 
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‘nut make any reference tc the right of-the 


whole community. ‘The decree as drawn 5, 
> Ina suit by A, against B and C, A obtained a 


up simply says ‘the suitis dismissed and 
‘that the parties do beer their respective 
‘costs’.: From the plaint-and-the judgment 
‘it is clear that the suit was brought: by the 
plaintiffs in a representative capacity and 
‘the defendants understood the suit to be 
‘such and met the: plaintiffs’ claim. The 


first issue shows clearly what was in the : 


mind of the plaintiffs, the defendants and 
the Judge who framed the issue. -The evi- 
dence was adduced to show that the whole 


plaint.and the defendants in their evidence 
met the plaintiffs"case by proving that the 
‘Glass to which the plaintiffs belonged did 


‘not enjoy the right claimed and the Judge - 


in allowing the plaintiffs and defendants to 
adduce such evidence end in considering 
and weighing the evidence, had before him 
thelarger question whether the plaintiffs’ 


community of Vaniyars had the right claim- : 
edor not. That being so, we have no. 
‘hesitation in holding that the Subordinate . 


Judge who tried the suit not only allowed 
‘the suit to proceed ,in a representative 

capacity but considered the case and decid- 
' ed it with regard to the question of the right 
‘of all the Vaniyars represented by the 
' plaintiffs. 


Theresult of this ünding is that the 
present suit is barred by res judicata by 


reason of the decision in O.8. No. l4of. 


1877 on the file of the Subordinate Judge's 


‘Court of Tuticorin... The plaintiffs’ suit, : 


therefore, fails and the appeal is allowed and 


‘the suit is dismissed with costs through- 


out, 


NY, Appeal allowed. 


 OUDH CHIEF COURT. 
EXgcvurion or DgosER APPEAL No. 
or 1927, l 
January 24, 1928. 

Present:—Mr. Justice Hasan. 

Saiyid MUNIR AHMAD AND oTÅBRS— 

OBJEOTORS—ÅPPELLANTS 
i versus. —- 

Sheikh ABDUL WAHAB—Jupamuent Deat- 
OR AND Sheikh ASMAT ULLAH—Dkgcrez- 
HotosR—OrPosrTE PARTY— RESPONDENTS. | 
F Cioil Procedure Code (Act V. of 1908), 8. 47, O. XXI, 
v. d$ —Decree for costa aga3inst one defendant—Ob- 
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MURTÉ AÉMAD 9, ABDYL WAHAN, 
jection to attachment by nother defendant, whethof 


‘for the Appellants. . i 


judgment-debtors. 


“no second appeal could lie. 


“903 
falls within s. 47, Civil Procedure Code, or 0. XXI,%, 


‘decree for costs against B and attached certain pro- 


-perties alleging thatthey belonged to B. C prefer- 


ed an objection’ that the properties were not the ex- 
elusive property of B but belonged to B and C jointly: 
: : Held, that the objection fellwithin.the purview of 
8.47, Qivil Procedure Code, and not within O., XXI, 


' T. 58 ofthe Code. [p. 204, col. 1.] 


Appeal against an order gol the District 
Judge, Rae Bareli, dated the 29th August, 


1927, modifying that. of the Subordinate 
E: ose Rae Bareli, dated the 22nd March, 


community has the right claimed in the - 


. Mr. Khaliquezaman for Mr. H. 


Husein, 

Mr. Zahur Ahmad, for the Respondents, ' 

JUDGMENT.—This is an appeal in 
execution proceedings by three of the 
The circumstances in 
which this has arisen are as 
follows:— 

Asmatullah, respondent No. 2, obtained 
a deeree for costs in a suit to which 
Abdul Wahab, respondent No. 1], and the 


appeal 


three appellants were defendants. The 


decree for costs directed that it shall be 


.recover&ble from Abdul. Wahab. In exe- 
.cution of this decree Asmatulleh attached 
.the existing crops of certain plots of land 
treating them as lands belonging to Abdul 


Wahab alone. Thethree appellantsthen 
objected onthe ground that the lands 
were not the exclusive property of Abdul 
Wahab but that they were the joint pro- 
perty of the appellants and of Abdul 
Wahab together. With regard to some of 
the plots the objection has succeeded and 
we are now no longer. concerned with those 
plots.. With regard to others the trial 
Ovurt has rejected. the objections on the 


. ground that those plots were entered as 
mo exclusive sir lands of Abdul Wahab in 
. the 


village papers and were in the 
technical sense of the word ‘sir’ of Abdul 
Wahab, within the meaning of the  de- 
finition givenin s. 3, cl. 17 (c) of the 


' Oudh Rent Act, 1886. This view of law lias 


been affirmed by the,lower Appellate 


. '* Qourt and the appeal before me is against 


that view. 


On behalf of the “respondent, Abdul 
Wahab, a preliminary objection. was raised 
that no appeal lay from the decision of 
the Court of first instance and,, therefore, 
The ground 
urged in support ofthe objection is that 


: the. proceedings in the Oourt of first in 
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Btancé. were proceedings. under r. 58 of 
'Q: XXI of the Code of Civil Procedure, 

.- If the proceedings, out of which this 
Appeal has arisen, were proceedings under 
the. rulejust_now mentioned, then the pre- 
‘liminary. objection must be. upheld but 
<E antof opinion that they were not, such 
proceedings, The position is this. The 
_appellants were clearly parties ‘to the 
suit in whichethe decree now being exe- 
cuted was passed. The -substance of 
. the application for execution, when it is 
considered inthe light of the objection 
raised. by the appellants is that, the decree- 
holder, Asmatullah, seeks to recover the 
coststo which he is entitled under the 
decree from the property of. such -of the 
‘judgment-debtors also who are not liable 
.fo pay those costs under theiterms of the 
decree. Inthis view of the case I hold 


eee ee 


and.consequently the first appeal in the 
‘lower Appellate Court was competent and 
similarly the second appeal before me is 
also competent. 

. The merits of the case are that the 
plots in suit originally belonged to one 
Muhammad Muzammil, He died in the 
year 1911. ‘During his lifetime it is not 
“shown that they were held as sir or 
khudkasht lands, by any of the co-sharers 
„ofthe village. On the death of Muhammad 


.Muzammilthe inheritanee devolved on his 


three daughters and one son whose name 
was Abdul Wahab and he is the judgment- 
_debtor referred to in the preceding por- 
tion of this judgment. Musammat Tahira 
was one. of these threedaughters. At the 
time ofher father's death in 1911 she was 
admittedly an infant and lived under the 
protection ofher brother Abdul ‘Wahab. 
In thecircumstances it should further 
-be held that Abdul Wahab-was her 
guardian. A year after the death -of 
“Muhammad Muzammil, .that is, ‘in, 1912, 
Abdul Wahab began to. cultivate actually 
the plots now in question, In the, village 
papers ofthe same year they were entered 
as his  khudkasht, In 1914 Musammat 
“Tahira was married to Munir Ahmad, the 
first appellant,and:began to live. with him. 
‘She -died in 132] leaving as' heirs. her hus- 
band, Munir Ahmad, her son Qadir Ahmad, 
-and her daughter, Khairun nissa, appellants 
. Nos. 1,2, and “3 respectively. Since the 
death of Muhammad Muzammil Abdu] 


MUNIR AHMAD. D. ABDUL WAHAB, 


‘declare the rights of the 


of Musammat Tahira, 


.B. 900f. the Indian Trusts Act, 
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‘Wahab has also been the lambardar of 
the joint estate. In this state of facts the 
lands in question came to be recorded 
as sir in the year 1924,” and must bea 
deemed to bear that character within the 
meaning ots, 8, ol. 17 (c), of the Oudh Rent 
Act, 1886. i 

The immediate -effectof. the. order of the 


Court of first instance has -ceased.to be 


any.forthe reason that .the attachment 
which „gave, rise to these proceedings .was- 


“withdrawn and the execution proceedings 
"Were. consigned to-records by .the order 


of the Courtof first instance dated the 
3lst of -March,.1927. The purpose of this 
judgment is, therefore, to determine -and 
appellants in 
the landsin question. I am of opinion 
that in view of the facts stated above Abdul 


-Wahab must beheld tobe a trustee for 
_the interest which the appellants have in 


the plotsin suit inthecharacter of co- 


-sharers. From theyear 1911to the year 


1914 he. occupied the position of a guardian 
the position of.a 
lambardar from the beginning up.to .1926 


-and the position ofa co-sharer up to the 


present moment. and it was the combined 


_effect-of these positions that brought 


home the benefitof the entry .of . those 
plots as sir lands in his name in .the 


-revenue records. He must, therefore, share 


the benefit with the appellants under 


1882, .I, 
holds these 


therefore, declare that.he 


id plots for the benefit of the appellants 
-also. 


Having regard to the fact that the 
attachment and execution proceedings 
have come toan end the proper order 
which should be passed is that the appeal 
be dismissed and I accordingly do so. 
In the cireumstances I order that the 
parties shall bear their own costs inall the 
three Courts. 


A. NA; . Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. | 
First Ovir APPEAL No. 36:B or 1927. 
January 5,1928. ` 
. Present:—Mr. Halifax, A. J. C. 
LAXMANJI AND OTHERS— PLAINTIFFS. 
APPELLANTS 


: tersus ; 
Musammat GUTA alias BHARATHI— 
DEFENDANT— RESPONDENT. ° 
Contract Act (IX of 1872), s. 78—Contract of lease 
— Voluntary cancellation—Improvement of property 
leased— Damages, measure of. ee 
The measure of damages in case of voluntary can- 
cellation of ‘a contract of lease isthe money held aa 
consideration for the lease and the money spent by 
the lessee over the property from the date of lease, 
together with interest on the entire sum from the 
dates on which the payment and expenditure were 
made. [p. 206, col. 1.) nmr i 
Appeal against a decree in Civil Suit 
No. 10: of 1926, in' the Court of the 
Sub-Judge, First Olass; Amraoti, dated 
the 5th March, 1927. - 
Mr. M. R. Bobde, for the Appellant. 
Mr. M. B. Niyogi, for the Respondent, 
JUDGMENT,-—The plaintiffs’ case was 


that on the 29th’ of April, 1923, they took: a- 


lease of 201'90 acres: of Iand fora year 
from the defendants for Rs. 2,500 which they 
paid: they began ploughing the fields but 
after a short time, not more than a month, 
the defendants turned them: out and two or 
three days later agreed to pay them damages 
for having'cancelled thélease. The time 
spent over discovering what was the:actual 
out-turn of the fields would, therefore, have 
been wasted even if the a&bsurd.cóndition 
in the deed of lease about the measure of 
damages had' been enforceable. According 


to the ‘plaintiffs themselves, the contract of 


lease was* rescinded by both parties: and 
there was a'new contract that the defend- 
, ants should compensate: them -for having 
‘broken it which, of course, they could 
have’ been compelled to do without any 
agreement. But in any case the measure 
of damages would be the same, the money 
paid by the"plaintiff to the defendants, 
the money. spent by the plaintifis in 
. ploughing the. fields, and interest on the 
whole:from the dates on which the payment 


and .expenditüre were made, which in this: 


case would be practically the same. 

The case is‘ obviously ‘false from beginn- 
ing ‘to end, as washeld in the lower Court. 
That &nding.eould be based oh the almost 
ludicrously impossible. account. given -by 


the second plaintiff Walaji (P. W. No. 1). 


ef the- inspection of land.he had -nevar 


4 


f 
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| seen before: on which he asks the Court 
. to believe that he made up his mind to 


take a one-year lease for Rs. 2,500 of 
eleven fields in five different villages with 
an ‘area of 200 acres and situated forty- 
two miles.from his home, he says it was 
all done within four hours. But even if 
the case be treated as in the main true, 
ihe claim .for damages must still be 
dismissed because the plaintiffs have failed 
to prove that they suffered any. All they 
can have suffered can be measured by 
the. money they. paid for ‘the lease 
and the money they spent in ploughing 
the fields. 

All the evidence in respect of the plough- 
ing ofthe fields by the plaintiffs and all 
the. direct evidence of the payment of the 
Rs, 2,500 to. Namdeo is too obviously 
contradictory and untrue to require discus- 
sion. It is admitted that the only evidence 
to prove the payment is the evidence that 
the ladies owed Rs. 8,000 at the time to 
Narayan Jaikrishna Brahmin (P. W. No.'4), 
who appears to be commonly-known as 
Nansji, and that Namdeo paid him the 
EA 2,000 in part satisfaction of that 
debt. 

The direct evidence of the existence 
of this debt is of the same kind as the 
rest of the evidence for the plaintiffs and 
the indirect evidence disproves it. There 
is a mistake in the sale-deed of the 23rd 
of May, 1923, executed by Namdeo in favour. 
of Nanaji. ‘Chedifferencebetween Rs, 8,000, 
and Rs. 2,500 is Rs. 5,500, and the amount 
paid in cash would ‘have been Rs. 5,650, if 
there was ever any payment at all. But 
the amount paid. in- cash is shown as 
Rs. 5,500 and the balance of the debt. as 
Rs. 5,050. The mistake is itself a strong’ 
indication that the recitals in the deed are 
of fictions not of facts. 

But the two documents executed on the 
21st of September, 1923, by the ladies and 
by. Namdeo show that the amount then paid 
to. Nanaji in full satisfaction of all ‘his 
claims was the amount shown. in the sale- 
deed as paid in cash, and that the amount 
shown as the balance ofthe old debt was 
nót paid. It is admitted that no payment 
on this account has since been made 
nor has any suit been filled by Nanaji, 
and his claim, if.it ever existed, is now. 
long time-barred. Itis clear then. that no 
such debt ever existed, and, therefore, that 
no payment of Rs. .2,500 was ever made by 
Nanideo to Nanaji, On that alone tha 


$08 | 
finding would be inevitable that no pay- 
ment of Rs. 2,500 was ever made by the 
plaintiffs to Namdeo, though there is 
much other convincing evidence to the 
pame effect, l 
-The appeal will be dismissed, and the 
appellants will be ordered to pay the whole 
` of the costs’ of all the respondents except 
Namdeo in both Courts, Namdeo will 
pay his own” costs all through. The 
Pleader's fee. in this Court will be three 
hundred rupées, l 
GRD — — Appeal dismissed, 
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MADRAS HIGH COURT. 
Stamp REoISTER No. 26656 or 1927. 
December 12, 1927. 

Present :—Mr. Justice Devadoss: 

Inthe matter of A VAKALATH, 

M. L.M, RAMANATHAN OHETTIAR— 
‘ "7 * + RESPONDENT. 
` Madras High Court (Appellate Side) Rules, r. 28—~ 
Vakelat drawn up in English—Signature by ‘execut- 
ant in Tamil—Certifica:e: by attesting officer as to 
interpretation of contents to execuiant, whether 
essential- Rule, whether ultra vires. 3 a 

Under r.23 of the Madras High. Court Appellate 
Side Rules where & vakalatnama presented to the 
High Court is drawn up in English. and is signed 
in Tamil by the executant who is ignorant of 
English, the vakalat should contain a certificate to 
the effect thatthe contents of the vakalat have been 
interpretéd to the executant. [p. 207, col. 2} ` 

The proviso to r.23 ofthe Appellate Side Rules 
is intra vires and does not in any way conilict with 
anything thatis contained in the Civil Procedure 
Code, [ibid] ` 

There is nothing in Civil Procedure Code, which 
conflicts with the powers of the High Court under 
8. 106 of the Government ofIndia Act. [p. 207, col, 


"There is nothing inthe Government of India Aet 
ór inthe Civil Procedure Code which requires that 
the rules which the High Court ‘may make for the 
sonduct of its own business or for the regulation of the 
Pleadérs appearing before it should have the sanction 
of the Local Government. [p. 207, col. 2.] m 
. In the matter ofa Vakalath presented by 

Mr. T. M. Ramaswamilyer, Vakil on behalf 
of the respondent above named in C. M. A. 
No, 148 of 1927 on the file of the High Court 
preferred against an order of the Court of 
the Subordinate Jadge, Sivaganga, dated 
the 13th October, 1926, and passed in E. P, 
. No. 41 0f 1926, in O. 8.-No, 95 of 1911 on the 

flle of the AdditionalSab-Oourt, Ramnad, 

' Messrs: V. Narayanan and T. M, Rama» 
swami Iyer, for the Respondent. á 
. Mr, T. A, Anantha Iyer, appearing as 

ikmicue Curie; 4 AE 


Tn the matter 0f A VAKALATH, 
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ORDER.-—ÍIna civil miscellaneous ap- 
plication Mr, T, M, Ramswamilyer presentad 
a vakalatnama drawn up in English bat 
signed by the executantin Tamil. The 
office drew his attention to the fact that 
proviso to r. 23 of the Appellate Side Rules 
should be complied with. Mr. T. M, Rame- 
sami Iyer has demurred to this and the. 
matter has come up before me for orders. 

As this isa matter which affects the prac- 
tice of the High Court I requested Mr. T. A. 
Anantha Iyer to be amicus curio and to . 
present the case for the office, He has help- . 
ed me greatly and I am thankful to him for 
the help. ` p 

Mr. Narayanan for Mr. T. M, Ramaswam 
Iyer contends that under O, III, r.4 (1), 
Civil Procedure Code, a Pleader is bound’ 
only to produce a vakalatnama and the va- 
kalatnama should be attested under.r. 4 
only if the executant is a marksman and. 
if he isa person who knows to sign his 
name his signature need not be attested. 
Proviso to r, 23 of the Appellate Side Rules 
upon which the office relies is as follows :— : 
‘Provided that when a vakalatnama is. 
executed by any person who appears to the: 
office and before whom it is executed or by 
whom the execution is attested, to be il- 
literate, blind or unacquainted with the lans, 
guage in which the vakalatnama is written, 
the officer shall certify that the vakalatnama. 
wes read, translated or explained .in, his 


' presence to the executant, that he seemed. 


to understand it and that he made his siga 
nature or, mark in the presence of the 
officer.” In the vakalatnama filed by Mr. 
T. M. Ramaswami lyer there is no certifi«. 
cate to the effect that the contents of the 
vakalatnama were iaterpreted to the exe- 
cutant Ramanathan Ohetti. The Headman. 
before whom the vakalatnama was executed. 
simply signed his name and has not ap» 
pended thecertificate required by provisa 
tor. 23. The contention of Mr. Narayanan . 
is that r.23 is ultra vires inasmuch as it 
conflicts with the clear provisions of O. III 
r. 4, Civil Procedüre Code. Order III, r. 4 
(1) says, “ No Pleader shall act for any per- 
son in any Court, unless he has been Api 
pointed«for the purpose by such person by. 
& document in writing signed by such person 
or by his recognised-agent or by some other 
person duly authorised by or under & power- 
of-attorney “to make such appointment.” 
Order III, r. 4 (4), Civil Procedure Code,runs 
as followa:— C m M i 0 

. "The High Oourt may, by general ordep 
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direct that, where the peraon by whom a 
Pleader is appointed is unable to write his 
name, his mark upon the document appoint- 
ing the Pleader shall be attested by such 
person and in such manner as may be speci- 
fied by the order.” . i 

It is urged that under these rules it is. 
‘only in cases where a person is à marksman 
that attestation is necessary and that the 
vakalatnama need not be executed before 
any Village Headman or any other person, 
and that the object of the Amendment Aet 


of 1926 was to enable parties to execute. 
vakalatnàmas as ‘parties are doingon the 


Original Side of the High Court and it is. 
only in cases when the person is unable to. 
sign his name that it should be attested by 
such persons and in such manner as may be. 
specified in the order. The vakalatnama, 
in question is in connection with a civil. 
miscellaneous appeal &gainst the order of 
a Court in the moffusail. 

The question is whether the High Court. 
has power to regulate its own procedure 
andin so doing to frame such rules as’ it 
thinks necessary for the proper engagement 
of Pleaders and for tha conduct of business. 
Mr. Anantha Iyer relies upon s. 106 of the 
Government of India Act which empowers 
the High Court to frame rules for regulat- 
ing the practice of the High Court. The 
proviso to r..23 of the Appellate Side Rules 
is one of those rules which the High Court 
. ig authorised to make for the conduct of. 
business and for regulating the prac- 
tice of the Oourt. What is contended for. 
oy Mr. Narayanan is that the Civil Pro- 
cedure Code having restricted attestation 
to specific cases the rules of the High Court 
which are in contravention of the provisions 
of the Civil Procedure Code, must neces-. 
sarily be ultra vires’ and that when the 
Legislature has epecifieally confined its at- 
tention to persons who cannot write their 
names but who can only put.their mark it 
-is not open to the High Court, to go be- 
hind it and say that all persons who know. 
to sign their names and who execute vaka- 
latnama should have their signatures at- 
. tested by persons whom the High Court 
would approve of. Ido not think there is. 
auything in the Oivil Precedure Code, 
which conflicts with the powers of the High. 
Court under s. 108 of the Governmert. of 
India Act. In the case of Moffussil Oourts 
the High Court makes rules and such rules 
are published under the 'sanetion of the 
Governor in Oourcil and that is according 


3 RE E ub oy. nn 
BARSU, SINGH 9. HARAKH OHAND, ' 


it 
207. 


‘to s. 107 (c) of the Government of India Act,” 
‘There is nothing in the Government of 


India Act orin the Civil Procedure Code, 
which requires that. the rules which the 
High Court may make for the conduct of 
its own business orfor the regulation of 
the .Pleaders appearing before it should 
have.the sanction of thelocal Government, 
. Reference is also made to s. 119, Civil Pro- 
cedure Code, which says: . 
"Nothing in this Code shall be deemed, 
to authorise any person on behalf of another 
to address the Court in the exercise of 
its original jurisdiction, or to examine , wit- 
nesses, except where the Court shall have in 
the exercise of the power conferred by its 
charter authorized him so to do, or to inter- 
fere with the power of the High Court 
to make rules concerning Advocates, Vakilg 
and. Attorneys". 
Mr. Narayanan contends that this applies, 
only to the admission of Advocates, Vakils 
and Attorneys and to their professional 
conduct. I do not think that any 
limitation could be placed upon the clause 
asiscontended by Mr. Narayanan. It is 
clear that the intention of the Legislature 
was not to interfere with the power of 
the High Court to make rules concerning 
Advocates, Vakils and Attorneys. Rules. 
which regulate the practice of this Court 
are framed notunder cl. 9ofthe Letters 
Patent but under the Charter Act,and now 
under the Government of India Act. That 
being so, proviso to r. 23 of the Appellate 
Side Rules is intra vires and does not 
in any way conflict with anything that 
is contained in the Civil Procedure Code. 
If the contention of Mr. Narayanan isto 
be upheld no vakalatnama need beatteat- 
ed by anybody. It is neither advisable 
nor expedient that it should be so. Ithink 
the rule is intra vires and must .be coms 
plied with. 
VN, V 
ALLAHABAD HIGH COURT, 
MISCELLANEOUS REFERENCE No. 819  -— 
m '' or 1997. p s 
November 147, 1927. AN 
Present:— Justice Sir Cecil Henry Walsh, 
Kr. and Mr. Justice Iqbal Ahmad. ` 
. Babu SARJU SINGH—A»PPLIOAMT 


VETSUS 
Babu HARAKH CHAND AND oTBERE— 
OsrosrTE Parry, 
-Agra Tenancy Act (III of 1920), 00, 242, 248— Suit 
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under old Act for arrears of rent not exceeding 
Rs. 200—Ex parte decree—Rejection of application to 
set aside decree, after new Act—Appeal from order 
of rejection—Proper forum. s 

An ex parte decree was passed by an Assistant 
Collector of the First Class in a suit for arrears 
ofrent not exceeding Rs. 200 in value, when the Agra 
Tenancy Act of 1901 was in force. An application 
for setting aside the ex parte decree was rejected 
after Quo one into force -of the Agra Tenancy Act 
of 1926: ` f 
: Held, that an appeal from the order rejecting the 
application lay to the Court of the District Judge 
and not to the Collector. 

Miscellaneous reference made by the 
District Judge, Azamgarh. B 
- Mr. R. K. Malaviya, for the Opposite 
Parties. 


JUDGMENT.—This is & reference 
made by the District Judge of Azamgarh 
under s. 267, (cl. 2) of the Agra Tenancy Act, 


JII of 1926. The facts that led.to the pre- 


sent reference are as follows:— 

A suit was. brought by the opposite party, 
Babu Harakh Chand: and others against 
Babu Sarju Singh for arrears of rent in the 
Court of an Assistant Collector of the first 
class when theold Tenancy Act, viz., IE of 
1901, was in force. The suit was valued at 
Rs.109. The defendants did not appear to 
contest the suit, and the plaintiffs’ suit was 
decreed ex -parte. This was prior to the 
coming into force of the new Agra -Tenancy 
Act. It is clear that on the date the ex parte 
decree was passed an, appeal against the 


decision of the Assistant Collector could lie - 


only. in the Court ofthe District Judge. 
Sarju Singh did not appeal against that 
decree. He. filed an application for the 
- getting aside of the ex parte decree, and for 
the restoration of the suit under O. XI, 
r.18, Civil Procedure Code, That applica- 
tion was rejected by the learned Assistant 
Collector of the first class on the 21st of 
October, 1926. The present Tenancy Act 
had in the meanwhile, on the 7th of Bep- 
tember, 1926, come into force. Sarju Singh 
filed an appeal ageinst the order of the 
Assistant Collector in the Court of the 
Collector, The learned Collector was of 
opinion that the appeal against the order 
rejecting the application for restoration of 
the suit lay in the Court of the District 
Judge and not in his Court, and accordingly 
directed the memorandum of appeal to be 
yeturned for présentation to the proper 
Court. Sarju Singh then presented the 
memorandum Of appeal in the Court of the 
District Judge. The District Judge was of 


opinion (hat the appeal should he preferred ` 
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to the: Collector, andas such ordered the 
memorandum of appeal to be returned for 
presentation in the Court of the Collector. 
Thereupon Sarju Singh applied under s. 
267 of the present Agra Tenancy Act for 
the matter to be referred for decision by 
this Court, and aceordingly the present re- 
ference has been made, : 

The order rejecting the application for’ 
Betting aside the ex parte decree was passéd | 
after the coming into force of the present 
Tenancy Act,and as such the right of appeal ` 
must be gcverned and the forum of appeal 
must be determined with reference to the’ 
provisions of thé present Act. It is provid- 
ed by s. 248, cl. 3 of the present Act 
111 of 1926, that an appeal shall lie from the 
orders enumerated in O. XLIII; r. 1 to the 
Court having jurisdiction under s. 242 of 
the Act to hear an appeal from the decree’ 
in thesuit. It is, therefore, obvious that the 
appeal against the order rejecting the ap-" 
plication for settingeside the ex parte decree. 
must lie in the Court to which an appeal 
can lie against the decree in a suit for 
arrears of rent. A reference to group A 
of the 4th Schedule of the present Act 
shows that suits for arrears of rent not. 
exceeding in value Rs. 200 are triable 
by an Assistant Oollector of the second 
class and those exceeding Rs. 200 in value” 
are triable by an Assistant Oollector of the 
first class, but it is also provided by that 
group that an appeal against a decision of 
an Assistant Collector of the first class in & 
suit for arrears of rent lies to the District 
Judge and not tothe Collector. In the pre», 
sent case the value of the suit for arrears of 
rent did not exceed Rs, 200, and the suit, 
having been instituted before the passing. 
of the present Act, was rightly.tried by an 
Assistant Collector of the first class. An 
appeal against a decree of an Assistant 
Oollector of the first class can only lie in 
the Court of the District Judge, and, there- 
fore, the. appeal against the order rejecting 
the application filed by Sarju Singh under. 
O.IX,r. 13 must be in the Court of the 
District Judge. 

We direct the learned District Judge to 
entertafn the appeal and to decide the same. 
according to law. Let the record be 
returned, - 


ANA Record returned, - 
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LAHORE HIGH COURT. 
Oxs1uINAL APPEAL No. 397 or 1927. : 
February 15,1928. . 
Present :—Sir Shadi Lal, KT., ` 


Chief Justice, and Mr. Justice Agha Haidar, - 


DULA SINGH Any ANOTRER—AOCUS8D— 
APPELLANTS 


VETSUS 


EMPEROR— RESPONDENT. | 
Explosive Substances Act (VI of 1908), s. 4— 
"Unlawfully" and “maliciously”, definition of— 
Possession, nature of, to be basis for conviction— 
Possession defined—Incriminating article found in 
joint family house—Possession of particular member. 
In s. 4 ofthe Explosive Substances Act the term 
‘unlawfully’ signifies not for a lawful object and the 
expression ‘maliciously’ means and implies an inten- 
tion to do an act whichis wrongful, to the detriment 
of another person. [p. 209, cal. z.] i P 
Mogul Steamship Co; Limited v. MeGregor, Gow &. 
Oo: (1), followed. 
Possession to 
eae must be possession with knowledge. |p. 210, col. 


fo sustain a conviction under s. 4, Explosivé 
Substances Act,it is necessary that the possession o 
the accused should be conscious and with a par- 
ee intention connoted by the term ‘maliciously’. 
Wid.| . "C NE PEL s ' 

The mere fact that an article is found in a house. 
belonging to & joint family does not per se render 
every member of.the family liable for its possession. 


lf it is found in the portion of the house of which’ 


one member has the exclusive use, the presumption, 
which might be rebutted, is that that member alone 
and none else is liable for.it. But where the portion 
ofthe house in which article is found is not in the 


exclusive possession of a perticular member but is- 


used by, or is accessible to, all the members of the 


family, there is no presumption that the article is in, 


the possession or control of any person other than” 
thé house-master or the head ofthe family. But it 
is open to the prosecution to prove that the pos- 


session, was with some other member of the family | 


and that member would be liable to account for it, [p.. 
209, col, 2; p. 210, col 1.) ^ 
Queen-Hmpress v. Sangam Lal (2), referred to. 

- Criminal appeal from an order of the 
District Magistrate; Lahore, dated-the 25th : 
‘March, 1927; | 
- Mr, Brij Lal, for the Appellants, 

Mr, E. C. Soni, for the Government Advo-. 


oate, for the-Respondent; .. |. 
JUDGMENT, 

Shadi Lal, C. J.—On the 9th of 
January, 1927, two bombs were found in 
' tbe cealing of a thatched shed situate in 
the countyard of a residential house. The 
house belonged to a joint family composed 
of Dula Singh,his nephew Sohan Singh, 
another nephew Ohanan Singh aged about. 
twenty yearsand several other persons, 
male as wall ss female. Two members of 


ae 


jhe family, namely, Dula Singh and Soban 


MC 


wer fy 
a 
*. 


buta sitied v. fitipiinok. | 
: ‘Singh, have been convicted under s.4 ef 


be punishable under the Criminal. 


. 
2 
1 


4 


oo 


the Explosive Substances Act, VI of 1908. 


‘and have been sentenced to suffer rigorous 
imprisonment for seven years and five 


years respectively. ; M 
' it is common ground that Dula Singh 
was not in the house at the time of the 
recovery ofthe bombs and had been absent' 


‘from the village fortwo days. His con- 


viction rests on the sole ground that, as 
he was the head of the family to which the 
shed in question belonged, he must be 
deemed to be in possession of the bombs 
concealed init. His nephew Sohan Singh 


has been found guilty, because he was the 


senior male member of the family present 


~ 


actual possession of them. 


/ 4 


t 


at the time of the recovery of the bombs 
&nd should, therefore, be held to be in 


“These are the undisputed facta of the. 
case, and the question arises whether they. 
can sustain the conviction of the prisoners,’ 


The fourth section of the Explosive Sub- 
stances Act punishes (à person “who uns 
lawfully and MALICLOUGLY oci eene ci: 
has in his possession or under his control 
any explosive substance with intent by. 
means thereof to endanger life, or cause. 
serious injury to property in British India: 
sessiones e The. expression ‘una, 
lawfully’ signifies ‘not for a lawful object’. 
and the term ‘maliciously’ means and. im-: 
plies an: intention todoan ast, which is. 
wrongful, to the detriment of another 
person ; per Bowen, L. J., in Mogul Steams 
ship Co. Limited v. McGregor Gow & Co, 


i). a 
The vital point requiring determination ' 


is whether the prisoners can be held. to 


4 


~ 
i 


D 
* 


a 


be in possession of the bombs found in 8 
shed belonging to the joint family. The: 


‘law onthe subjectof the lability of the ` 


‘members ofa joint family for an article. 


.found inthe house of the family is in an 


unsatisfactory state, and itis not easy to 


reconcile the judicial cases on the subject, 
Some propositions, founded as they are 
üpon sense, do not, however, admit of any 


doubt. It may bestated at the outset that - 


the-law does not require that the inerimi- 


nating article must bgin the manual poge ` 


session of the accused. A thing is in the 
possession of à person, if it is in his power 


or under his control. It isatthe Same time : 


clear that the meré fact that an article is 
found in.& house belonging to the joint 


(1) (1880) 23 Q. B. D, 598, 


? 


-y 
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family does not; pér se, render every mem- 
ber of the family liable for its possession. 
If it is found in a portion of the house, 
of which one member has the exclusive 
use, the presumption, which might be 
rebutted, isthat that member alone and 
none else is liable for it. The difficulty 
arises when the portion of the house, 
where the article is found, is not in the 
exclusive possegsion of any particular mem- 
-ber, butis used by, or is accessible to, 
all the members of the family. In such a 
. ease the rule, as enunciated in Queen. Em- 
press v. Sangam Lal (2) and followed in’ 
several other judgments, is to the effect 
that there is no presumption that the arti- 
ele is in the possession or controlof any 
person other than the house-masteror the 
head ofthe family. But itis open to the 
prosecution to prove that the possession 
was with some other member of the family, 
&nd that member would then be liable to 
account for it. | 

Now, there is not a scintilla of evidence 
on the record that Sohan Singh was in 
possession ofthe bombs or was aware 
of their existence in the shed. The mere 
circumstance that he happened tobe the 
Senior member of the family at the time of 
the recovery does notjustify the inference 
that he must be regarded to be in posses- 
sion of every article hidden in the resi- 
dential house or ina shed attached there- 
to. There is nothing but ‘suspicion to 
connect him with the commission of the 
crime, and -it is obvious that suspicion, 
however plausible, can never bea substitute 
for proof, 

As against Dula Singh, we have only 


the fact that he was the head of the 
joint family which owned the shed 


in question, and as such he ig, prima facie . 


presumed to be in possession of the 
articles found in the family building. But 
it is only a presumption which can be re- 
butted by direct or circumstantial evi- 
dence, As stated above, Dula Singh was 
not in the house at the time of the res 
covery ofthe bombs and had been absent 
from itfor two days. Is there anything 
improbable in the, suggestion that the 
bombs were brought into the place during 
his absence, and that he never knew that 
they were concealed in the cealing. 


Neither the Explosive Substances Act. 


ach 19 A, 139; A, W, N. (1893) 48; 7 Ind. Deo, (x, 8.) 
į S "uL 
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nor any other Índian Statute defines the 
expression “ possession," but s. 27, Indian 
Penal Code, shows that the Indian Law 
does not recognise the distinction which 
the English Law makes between 'posses- 
sion’ and custody’. In the English Law a 
moveable thing issaid to beinthe posses- 
sion of a person when he.is so situated 
with respect to it that he has the power 
to deal with it as owner to the exclusion 
of all other persons, and when the cir- 
cumstances are such that he may be pre- 
sumed to intend to do so in case of need. 
The word "custody " means such a rela- 
tion towards the thing as would constitute 
possession if the person having custody 
had it on his own account. Stephen's. 
Digest ofthe Criminal Law, Seventh Edi- 
tion, page 298. Whether the possession 
is that ofthe owner orofanother person, 
it is clear that the person, who is said to 
possess the thing, must have knowledge 
of the existence of that thing. In other 
words, possession to be punishable under 
the Criminal Law must be possession with 
knowledge. 

Not only does the term “ possession " 
imply knowledge, but the - expression 
" malicious " as used in s. 4, connotes in- 
tention. But neither knowledge, nor inten- 
tion as tothe useto be made ofan object, 
can be imputed to a person who is not 
Gonscious of its existence.  . 

For the aforesaid reasons I hold that 
there is absolutely no evidence on the re- 
cord to prove possession or control, such 
as would warrant the conviction of the: 
prisoners, under s, 4 ofthe Explosive Subs 
stances Act, or even under s. 5 which 
punishes a person who knowingly has in. 
his possession or under his control any 
explosive substance under the circum- 
stances specified therein. I accordingly 
allow the appeal setting aside the convic-. 
tion and the sentences and direct that the 
appellants be released forthwith. 


Agha Haidar, J.—I agree. 
B. x 2 Appeal allowed, 
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ALLAHABAD HIGH COURT. 
OriminaL Revision No, 876 or 1927. 
January 12,1928. -v 
Present;—Mr. Justice Dalal, 
ABDUL RAHMAN-—ACCUSED-—ÁAPPLIOANT 
versus 


EMPERO R—Opposirs-Parry. 


U. P. Excise-Act (IV of 1910), 38. 60, 71--Cocaine | 
ics in house occupied by several persons—Owner's ~ 


iability—Presumption of possession of owner—sSen- 
tence of imprisonment, legality of.. 2 


fad * 


1 


4 
© "n 
f. 


e 
r 
ry 4 


9c 


“in the provieo (os, 71. The wayin which 


< 
ah EP 


. ^. evidence in this case has been discussed and 


findings arrived at, Abdul Rahman is con- 
victed only òn the basis of the presumption 


|. arising from the fact of his being the owner 


' ofthe house in which cocaine was found 


here a person is convicted of an offence -únder ` 


8.60 of the U. P. Excise’ Act on, the. basis of the 
presumption arising from the fact of his being the 


owner of & house in whieh cocaine is found: and. 


not on the ground of possession being traced to. 


him more than tothe other occupants of the house, 


he cannot bs sentenced .to imprisonment but can: 


only be punished with fins, 

Oriminal revision from an order of the 
Sessions Judge, Allahabed, j 

Mr. G. K. Shinde, forthe Applicant, 


Mr. M. Waliullah, (Assistant Government | 


Advocate), for the Opposite Party, 


against Abdul Rahman was that he was 


found in possession of cocaine in his house -+ 
in Gulab Bariand the section quoted was, 


60(a). The charge is definitely one of posses- 
sion while the subordinate Courts have 
“merely gone on considering whether Abdul 
Rahman was the owner ofthe house occu- 


pied by. several persons, The father and. . 


brothers of Abdul Rahman live with Abdul 
“Rahman in the same house and there is 


nothing to indicate thas Abdul Rahman. 


was in possession more than ‘any other 
occupants of'the house. “The section proper- 
ly applicable would be 8; 71 under which a 
presumption is drawn as to the commission 
of an offence when 8 person is proved .to be 
the owner of the house in which’ cocaine 


js found. In every prosecution under s; 60. 


itshallbe presumed, until the contrary is 


proved, that the accused person has com- ' 


mitted an offence punishable under that 
section in respect of any excisable article 


5. 


ANA 


and not on.the ground- of possession being 


, tracedto him more than to his father or 
‘his brothers... The ‘sentence of imprison- 
. ment,-therefore, which was ?nflieted on him 


was illegal. As, however, he has suffered a 

certain term of imprisonment I shall not 

inflict a fine, ; 
I upbold the conviction but direct that . 

Abdul Rahman be released at once. . 

; Petition accepted, 


ah a f 
? 


JUDGMEN'T.—In -excise cases the .: CALCUTTA HIGH COURT. 
aubordinete Oourts do not carefully explain... 
how an offence comes. within a particular `. 


section, In the present case the. charge 


CeiminaL APPEAL No. 585 or 1927 WITA 
Crvin Revision Pettrion No. 11 or 19:7. .. 
* November 24, 1927, i 
Present:—Sir George Claus Rankin, 
. Kr., Chief Justice, and Mr, Justice 
"n » . . Ohotzner. . a 
: KANAI LAL SABA—Praintirr—- 
EE Co APPELLANT C S 
, a versus 
. MAKHAN LAL SAHA AND anotana - 


| —DEPBENDANT8S— RESPONDENTS. . , 
Criminal Procedure Code (Act V of 1898), ss: 126, 


416A, 476B—Application to make complaint—Trans- 


fer of case—Rejection of application by successor for 
want . of jurisdiction—Appeal—Power of Appellate 
Court to make complaint- Second appeal—Revision. : 
o Before an application to make a complaint under, 


: 8:476, Criminal Procedure Code, could be disposed 


of the Munsif to whom the application was made 


. was transferred, and the case was transferred by the 


‘District Judge to another Munsif. The latter reject- 
ed the application holding that he: had no jurisdic-. 
tion to make a complaint under s.476.. The appli-. 


‘gant appealed -to“the District Judge who, without, 


deciding whether the Munsif to whom the case was 


. transferred had "jurisdiction directed that a complaint 


“should be made. On second appeal: 


for the possessionof which heis unable to - 


account satisfactorily. In thepresent case 


there is a finding of fact of a Criminal Ap-. 


pellate Court that Abdul: Rahman being: 


the owner of the house was unable to 
account satisfactorily for the cocaine found 
inside the house, In such a case, however, 
the offender cannot be punished “with im- 
prisenment but only with fine as laid down 


e" 


* 
+ 


' Gedure Code, 


- 


: 
X 14 
; « 


Held, (1) that no second appeal lay as the order, 
made by the District Judge was an appellate ordei. 
unders.476B;. |. | EE 
: (By that the District Judg® acted with material' 
irregularity in making a complaint in the ‘exercise 
of his appellate powers without deciding whether the 
Gourt whose decision was appealed from had juris- 


‘diction to make a complaint, and that the order could, 


therefore, be set aside under 8.115 of the Civil Proe’ 


5 


, Appealagainst an order of the District; 


Jud ge, Faridpere, dated the 25th J une, 1947, pem | 
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reversing that of the Munsif, First Court, a complaint under s. 476B. Upon the 


Goalunao, dated the23rd April, 1927. 
Babu Suresh} Chandra Talukdar, for the 
Appellant. ' 
Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 
JUDGMENT. 
_ Rankin, C. J.—In this case the learned 
District Judge, of Faridpore has made an 
order directing that a complaint should be 
"made against the appellant for an offence 
under s. 195 (i) (c) of the Criminal Pro- 
cedure Code in. respect that he forged g 
' receipt and used that document in evi- 
dence in acertain suit before the Court of 
the Second Munsif of Goalundo knowing 
it to be forged. 

The Munsif in the suit found that the 
receipt was a forgery and the two defendants 
applied to the Munsif for an order directing 
that a complaint should ,be made to a 
Magistrate against the present appellant. 
Before that application was disposed of 
the judicialofficer in question was transfer- 
red and the case was, by the order of the 
District Judge, transferred to the Court 
of the First. Munsif of Goalundo. That 
learned Munsif of Goalundo when the 
matter came before him under a. 476, 
Oriminal Procedure Code, refused to direct 
& complaint to.be made on the view that he 
had no jurisdiction in. the matter, he 
not being the Court referred to 
in s. 476 in respect that the alleged 
offence had not been committed in cr in 
relation ‘to a proceeding in his own 
Court but had been committed, if at all, in 
relation to proceeding inthe Courtof the 
Second Munsif of Goalundo who had tried 
the case. That being his view the learned 
First Munsif thought that he had no 
jurisdiction. 

An appeal was taken to the District 
Judge under s. 476B and the first thing 


that the learned Judge had to decide was 


whether the view. as to jurisdiction 
taken by the Court from whose orderan 


appeal was being brought to him was right: 
or wrong. If the learned First Munsif of. 


' Goalundo had no jurisdiction to make a 
complaint and ad. rightly refused to 
make a complaint the appeal should have 
been dismissed upon that ground. Onthe 
other hand, ifthelearned District Judge 


took the view that. the learned First Munsit. 


of Goalundo had  jurisdietion, but had 
wrongly held that he had no jurisdiction 
fhen he would be entitled to make 


former view that there was no jurisdic- 
tion in the First Munsif of Goalundo, 
it might or might not have been proper 
for the learned District Judge to entertain 
an application if made under s. 476A, and 
in that event whether he granted the 
application or refused the application an 
appeal would lie to-this Court. This 
Court has already held that no appeal 
lies from an order mede by a superior 
Court in ite appellate powers under s, 476B. 
It is entirely wreng, however, for the 
learned Distiict Judge to think, that whe- 
ther or not the First Munsif of Goalunco 
bad jurisdiction under s. 476, he, the 
learned District Judge, on an appeal 
therefrom could make a complaint which 
the learned Firsi Munsif could not have 
made, It seems to us, therefore, that the 
order before ts is wrong in the sense that 
the learned District Judge has proceeded 
irregularly without enquiring. properly 
into the correctness of the view taken by the 
First Munsif of Goalundo to the effect that 
there was no jurisdiction in his Court to 
entertain this particular application for 
complaint. 

We cannot interfere with the order, 
however, as a matter of appeal, but it does 
seem to us that the error committed by the 
learned District Judge falls within s. 115 of 
the Oivil Procedure Code, It was an error 
with respect to jurisdiction. It is also an 


error with respect to procedure. ‘It is a 


material irregularity and the view taken 
by the learned. District Judge may operate 
to deprive the present appellant of a right: 
of appeal If the true view be that the 
learned District Judge's only power to 
make a complaint was in the circumstances 
under s. 476A, it is quite clear that the 
erroneous procedure adopted in this case 
has deprived the appellant of a right of 
appeal. In these circumstances we must 
make an ‘order sending this matter back 
to the learned District Judge in order that 
he may decide whether or not the Court 
from which the appeal was brought rightly 
or wrongly held that it had no jurisdiction, 
If it rightly co held then the appeal should 
be dismissed. It may or may not then 
happen that an application will be made to 
the learned District Judge under s. 476A, 
We say nothing to limit the discretion of 
the learned District Judge in that event; 
Oni the other hand, if the learned District 
Judge takes the vicw that the First Munsig 


109 1, 0, 1928 | 
of Goalundo had jurisdiction’ to order a 


so then it would be possible for him to. 
“make a proper order under s. 476B directing: 
that a complaint should be lodged; 
The appeal is dismissed but'an order is 
made as stated under s. 115 of the Civil 
Procedure Code. . 
Chotzner,gJ.—lagree. . . rog 
MUN - Appeal dismissed.: 
A, N. A. Case sent back for re-trial, ` 
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LAHORE HIGH COURT. 
: OBIMINAL Appian No. 1503 or 1927. 
February 10, 1928. 
Present:— Mr. Justice Agha Haidar. 
BAGA—AcousED—APPELLANT | 
l l versus : 
` EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1800), ss. 866, 
napping and rape—Separate sentences, legality of. 
The ingredients of the offences under as. 366 and 376, 
Penal Code, are essentially distinct from each 
other and separate convictions under the two sections 
are perfectly legal. 2 SEDE X. 
- Ghulam Muhammad v, Emperor (1), relied on. 
Criminal appeal from an order ofth 
Magistrate, First Class, exercising enhanced 
powers under s.: 30, Criminal Procedure 
Oode, Ferozepore, dated the 16th November; 


21. 
JUDGMENT.—This is a very clear 


376—Kid- 


case. Baga: (aged 28) who is unmarried, ' 


is a native of Ferozepore City. Not very 


complainant, daughter of Fattu, a sweeper: 
lived with her parents. This girl, accord- 
ing to the medical evidence, is between 13 
and 14 years old. Baga began to pay: 
attentions to this girl and for some days 
before the incident narrated below had 


been giving sweets to her. After this treat- . f 
. ment but the solitary confinement . is tojrun 


ment had lasted for a week or ten days and 
the confidence of the girl had been obtained 
he managed to persuade the girl to elope 
with him'as he promised to her a com- 
fortable home, good food and finery. The 
girl leftthe parentalhome on seme pre- 
text and met the accused under a nim ' 
tree not very far from her home on the 
evening of the 13th October, 1927. The, 
accused was waiting for her ‘and the two 
started on a long tramp. They went to: 


the well of one Wagha Doger P. W, No. 6- 


77 Badhi BMYMROM 700 | 
‘and asked him tolet them sleep 


complaint and had wrongly refused to do for the night, The - accused Baga assured, 


- her during that night. 
by this ruse he’ obtained 
' consent but the.; consente was -invalid as 
-the girl was under 14 yearsof age. Tha 
.' ` medical evidence showed that the girl 
^ was `a virgo intacta and had not been sub- 


"they were. met by a 
namely Muhammad Din P. W.No.5. He 
brought them back to Ferozepore City 


TP, W. No. 4, 
".. knew the girl and the ‘story of her’ abduc- 
tion. Thefather ofthe girl was informed. 
He took the girl as well -as the aceused to 
‘the Police where the First Information 


‘Penal Code, the two 


ee kemada ya 


ni 
athis well 
Wagha that the girl was his wife. He 


slept with the girl on the same charpoy 
ina makki fieldand told the girl that she 


“was as good as his wife and, therefore, he 
' could have sexual intercourse with ‘her. 


Thegirlagréed and the accused debauched 
lt is true that 
the girl's 


jected to sexual intercourse before she 


. had connection with the accused. After 
-spending the 
: wellthe couple started and visited various 


night at Wagha Doger's 
places and eventually came to the Railway 


overbridge.near  Ferozepore City where 
Tahsil chaprasi, 


where they were seen by P.W. No.3 and 
who were sweepers, and 


" "Report (Ex. P-A) was lodged. - 
e ay 


All these : facts'are amply borne out. by 
the evidence oa the record and the evidence 
of Mrs.James is perfectly clear as to the 
age of the girland also as to-the offence 


. of rape having been committed upon her 


‘person. 
The accused was charged with offences 


under s. 366 and s. 376, Indian Penal Code. 


far from his house Musammat Sanan, the "The Magistrate has convieted him under 


both the sections and’ sentenced him to 
five years’ rigorous imprisonment under 
8. 366, Indian Penal Code, and four years’ 
rigorous imprisonment under s. 376, Indian 
sentences to run 
consecutively. He has been further sen- 
tenced to three months’ solitary confine- 


concurrently. : 2 3 ee eae 

I have been through the evidence on 
the record and am perfectly satisfied that 
the conviction and sentence which has been 
passed upon the accused areinevery way 


‘appropriate... ` 


. Though the offences under. s. 366 and 
s. 376 may .appear to overlap ‘each other, 
on .a careful. examination of the two 
sections it becomes clear that the ingredi- 
ents which . go..to. make up these two 


so had v. Emperor (1). 
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. offences are eseentislly distinct from esch 
other, .This being so separate convictions 
_, under the two, sections are perfectly 
‘correct, In this T am supported by sn 

- authority of this Courtin Ghulam Muham- 


E 


I dismiss the appeal, 
DOOR, Appeal dismissed, 
. (1) 80 Tnd, Cas. 344; 98 Or. L. J. 136; .7 Lab. 484: 57 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No, 230-B om 1927. 
"n ^ December 16, 1927. 
Present:-—Mr. Hallifex, A. J, C.. 
`- In re GOVIND KUNBI AND OTBERS— 
. _ APPLIOANTS, 
. Criminal Procedure Code (Act V of 1898), s. 489— 
' Powers of revision, when to be exercised. > — . 
The powers of revision are given tothe High Court 


for the correction of injustices and not for the correc- 
tion of mere illegalities. 3 


. ., Oriminal revision reported by the Sessions 
Judge, Amraoti, dated the 29-20th November, 
i in, Criminal Revision No. 65 of 

27. | E 
ORDER.—The learned Sessions Judge 
"who reported this case omitted to sign the 
report,and began his order by speaking 
of the complainant Mahadeo by the name of 
the accused. Motiram. The falsity of the 
complaint is beyond doubt, even ifit had 
been confined toan accusation of bigamy, 


as it is proved that tbe girl wag never . 


married to Mshadeo. But anyhow it ig 
clear that she never lived for a. day with 
him after the wedding, if it ever took place, 
and never even visited his village-and he 
knew nothing about her, not even where ehe 
and her parente were living, till he heard 
that she hed been married to.Motirsm 
six years later. The order for the payment 


of compensation for such an obvious’ 


attempt at black majlis soclearly just ‘that 


a “this. Court would certainly refuse to inter- 


- fere witbitin revision even if there were 
“some technical flaw fnit. It has apparently 
“to be said again that powers of revision 
are given tothis Court for the correction 

of injustices, and not for the correction of 
mere illegalities. : 

But one of the. many things that the 
"leerred Sersions Judge hap left. out of 


In re. GOVIND RUNE), 


returned. 
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sight was that Mahadeo accused Motiram 
and the others of kidnapping the girl from 
lawful guardianship and also of doing so 
for the purpose of compelling her to marry 
Motiram against her will or in : order that 


. Bho might be forced or seducsd to illicit 


sexual intercourse with him. There can 
be no doubt about the utter falsity of that, 
if only because of the fact that her lawful 
guardian at ths time was her father, as is 
explained in s. 361 of the Indian Penal 
Code. That the Magistrate did not men- 
tion either of those offences in the processes 
issued against the accused and did not 
enquire into them makes no difference: 
all five were accused of them very specifi- 


eally by the complaivant Mahadeo, 


The learned Magistrate's reason for not 
ordering the payment of compensation to 
the girl's father‘and uncle as well as the 


rest was presumably the consideration that 


ifthe marriage with Mahadeo ever took 
place they knew all about it, That con- 
tradicts the finding that that marriage. 
never took place,a finding in which on an 
examination of the evidence I concur, and 
compensation should have been awarded to 
Govinda and Sitaram as well,even in the 
view that the accusation was one of bigamy - 


‘only, Butthe other two accusations, one 


more serious than that of bigamy and the 
other equally so, were undoubtedly false . 


against the lawful guardian of the child 


and his brother-in-law, and they should 
have been awarded compensation for them. 
As has been said, the fact that the original 
summonses mentioned only s, 494 of the 
Indian Penal Code makes no difference. 

It may be mentioned that in the judg- 
ment of the Magistrate as well as in the 
reasons recorded in the Sessions Court for 
reporting thecase it has been said that the 
only person who could be guilty of bigamy 
was the girl, then about eight years of age; 
the learned Magistrate adds that “the - 
others would be abettors.* Buts. 114 of 
the Indian Penal Code says that such | 
persons "shall be deemed to have commit- 
ted" the act abetted. The recommendation 
by the Sessions Court that the order for 
the payment of compensation should be set 
aside was clearly made without any ccn- 
sideration of when and why the fowers 


given to this Court by s. 439 of the Criminal 


Procedure Code ought to be used, and csn- 
not be accepted. The recorda will be 


6. R. D, Order set aside, ` 
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LAHORE HIGH COURT. 
URIMINAL Revision No. 2413 oF 1927, 
October 26, 1927, : l 
:<Present :—Mr. Justice Broadway. , 
BASANT SINGH—AccusEp—PstITIONER 
versus 
EMPEROR—REsPONDENT. ` . | 
Penal Code (Act XLV cj 1880), ss. 802, 304—Shooting 
party—Death by accident—O fence. ) 
The accused went into the jungle with his com- 
panions to shoot pig. He took up his position and 
waited in the jungle while his com panions proceeded 
to beat the pig towards him. A boar was driven in 


his direction and the accused fired. The ball, how- 


ever, missed the boar and hit one of the beaters 
causing his immediate death: : E 
Held, that the death wasthe result of an accident, 
and was not due to any such negligence on the part of 
-the accused as would bring his act within the purview 
of s. 304-A of the Penal Code and theaccused waa 
not guilty of any offence. S 
Petition for revision of an order of the 
Sessions Judge, Karnal, dated the 18th July, 


1927, affirming that of the Honorary Magis- 


trate, FirstClass, Karnal, dated the 30th May, . 


1927. 
Dr, Nand Lal,for the Petitioner. 


Mr. Anant Ram: Khosla, for the Govern- 


ment Advocate, for the Respondent. 


JUDGMENT.—Basant Singh, son of 
Tikka Singh, a Jatof Mauza Nahar in the ' 


District of Saharanpur, has been sonvicted 


of an offence under. s. 304-A, Indian Penal . 
Code, and sentenced to six months’ rigorous - 
imprisonment. An appeal by him having : 


been dismissed, he has come up: to, this 
Court under s. 439 of the Code of Criminal 
Procedure. The facts o? the case are briefly 
as follows :— 


,Basant Singh, a young man of about 21 or 
22 years of age, with some twenty compani- 


ons went into the jungle to shoot pig. He 
took up his position and waited in the 
jungle while his companions proceeded to 
beat & pig towards him. In the due course 
a boar was driven in his. direction and on 
coming into the open where he was Basant 


Singh fired at him. He, however, missed the 


boar and hit Amar Singh, his wife's sister's 
husband, causing him injuries which result- 
‘ed in his immediate death. 


lt has been urged that the killing of. 
Amar Singh, was purely accidental and that. 


there was nosuch negligence on the part 


of the petitioner as would bring the act. 
within the’ purview of s. 304-A of the , 


. measuring 


Indian Penal Code. © ey S . 
“On the facts found by the learned Ses- 
sions Judge in this particular case I am- of 


opinion that the view coatended. for-by.Dr, . 


BABA NAVA, EMPRON 00 
‘Nand Lalon behalf of the. 


“was seat 


‘Murder and culpable homict 


NS 
petitioner id 


correct, Shooting pig on foot is not on the 
game levalas shooting pigeon. The beaters 
as wellas the petitioner were well aware 
that there was acertain amount of risk at= 
tached to what they were doing. The beat- 
ers, amongst whom was Amar Singh de- 
ceased, knew exactly where Basant Singh 
ed whereas Basant Singh could not 
possibly tell, with any degree of exactitude, 
the position of the various” beaters. It has 
been proved that Basant Singh only fired 
when the boar came into sight and, inthe 
circumstances, I cannot regard his act in 
firing as either negligent or rash within the 
meaning of those two expressions as Con- 
tained in s. 304-A of the Indian Penal Code. 

I, therefore, accept this petition, set aside 
the conviction and sentence and direct that 


RANGOON HIGH COURT, 
CRIMINAL APPEAL No, 1004 oF 1927, 
August 30, 1927. l 
Present :—Mr. Justice Brown. 
: BABA NAYA—Accusenp—APPELLANT 
l versus 
EMPEROR— RESPONDENT. 


' Penal Code (Act XLV. of 1860), ss. 802, $01— 
not amounting to 


murder—Single blow on head with stick—Death— 


 Offence—Presumption as to intention. 


Tf one person causes the. death of another, then if 
his intention was to cause death or to cause bodily 
injury sufficient in the ordinary course of nature to 
cause death, the offence would be murder, even 
though death resulted ina way different from that 


expected by the assailant. [p. 216, col. 2.] 
The intention to be presumed in cases of blows on 


' the head with a stick has to be judged in the light 


wledge of mankind upon the 


of the common kno a 
of striking a person on ' the head. 


dangers and results 


ibid. 
1 ie Hla U v. King-Emperor (1, Shwe Hin v, 
King-Emperor (2) and Nga Khan vi, Emperor (3), 
referred to. UN 
when one blow only is deliver- 


As a general rule, 


'ed with a stick, the intentjon:xequisite for murder 


cannot be presumed. [p. 21%, coll.] = 
Where the accused suddenly struck a blow on the 


head of another, with a stick weighing 62i tolas and 

"^c 98 inches in length and the skull of the 
fractured though his brain was not in- 
he died after a few days on account of 


the 


victim was 
jured and he 
septic meningitis 


Held, . that accused 


was not guilty 


t 


' the petitioner be discharged from his bail 
bond. u | 
A, N. A. Petition accepted. 
———— 


Di. 


bf murder, but was Bully of culpable homicide not 
amounting to murder. |p. 217, col. 2, 

"]gnoranoe of.the actual causes which may bring 
about anothers death in consequence of a blow 
cannot effect the question of the striker's knowledge 
pnd intention when striking the blow. If actuel 
"Knowledge and experience do not do so, instinct at 
least tells every man that to hit another human 
being any violent blow on the head may possibly 
result or is likely to result or will probably result 
in serious injury to the person struck, but know- 
ledge, belief or expectation ofthe amount of injury 
that may be caused must depend upon what is used 
in inflicting the blow and the force with which the 
blow is delivered." [p,216,c01.2; p. 217, col. 1,] 

Oriminal appeal from an order of the 
Sessions Judgeat Bassein in Oriminal Trial 
No. 16 of 1927. 

JUDGMENT.—The appellant, Baba 
Naya, has been convicted under s. 302 of 
the Indian Penal Oode and sentenced to 
transportation for life. . 

The case against him is that on the night 
of the 19th April last, he had a quarrel with 
one Tataya with regard to the tying up of 
sampans in the Bassein river. Tataya 
and the appellant were both boatmen work- 
jng on sampans, Jogalu, the first witness 
for the prosecution, says that when he came 
back to the sampan that night, Tataya was 
on his way to the serang to complain as to 
the boats and met the appellant and said to 
him: “You hit me this morning. Won't 
you hit me again." Tataya then hit the 
appellant on the face with his hand and the 
appellant then hit him with a stick and 
Tataya felldown. Tataya was taken to the 
Police-Station and then to the hospital. He 


‘was conscious on arriving at hospital and. 


‘his injuries did not appear very serious, but 
on the morning of the 22nd he developed 
fits and he died that evening at about 7 
P. M, 
The post mortem examination revealed 
the fact that he was suffering from extensive 
fracture of the skull, but the brain had not 
. been directly injured. Death was due to 
septic meningitis. 

As to the main facts of the case,I seeno 
reason for differing for the conclusion come 
‘to by the learned Sessions Judge. The 
‘deceased himself reported that night to 
Maung Lwin, station-writer at Athegyi 
Police-Station, that the appellant was his 
assailant, and Jogflu, Dallaya, Dhadraju 
and Pawtiya all say that it was the appel- 
lant who struck the blow on the deceased's 
head. These witnesses have exaggerated 
‘the violenceof the attack, but there is no 
reason why they should falsely accuse the 
appellant if in fact he had nothing. to do 
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with the attack at all. The appellant says 
that the injury wes caused by a fall, but 
this is not.a very likely story and he brings 
no evidence in support of it. On this ground 
I can see no reason for interference with 
the-finding of the Sessions Judge. l 

I admitted the appeal to coneider the 
question as to what offence. has been proved 
to have been committed by the appellant. 
The learned Sessions Judge discussed the 
question of the death having been caused 
by meningitis and not directly from the 
fractures themselves and came to the con- 


‘clusion that that did not make any differ- 


ence tothe offence committed. With this 


view, I am in entire agreement. If one 


person causes the death of another, then if 
his intention was to cause death or to cause 
bodily injury sufficient in the ordinary 
course of nature to cause death, the offence 
would be murder, even though death result- 
ed ina way different from that expected by 
the assailant. I think, however, that the 
Sessions Judge went too far in holding that 
the appellant in the present case must have 
been held to have intended to give the de- 
ceased such a blow as would break the bony 
partof theskul] inthe wayin which it was ac- 
tually broken. The question of the intention 
to be presumed in cases of blows on the head 
with a stick has been fully discussed in the 
cases of Shwe Hla U v. King-Emperor (1) 
and Shwe Ein v. King-Emperor (2). In 
Shwe Hla U's case (1), the capricious effect 
of injuries on the head was pointed out and 
it wasalso pointed out that the act of the 
accused in such a case as. this must be 
judged by the light of the common know- 
legeof mankind upon the dangers and re- 
sults of striking a person on the head. Tha 
following passage occurs in the judgment 
of Mr. Justice Fox: “ Death from a blow 
or blows on the head is probably. as a 
rule, associated by people unskilled in 
medical science only with the break. 
ing of the skull. Ignorance of the 
actual causes which may bring about 


-another's death in consequence of a blow 


cannot affect the questiton of the striker's 
knowledge and intention when striking the . 
blow. If actual knowledge and experience 
do not do so. instinct at least tells every 
man that to hit another human being any 
violent blow on the head may possibly re- 
sult, or is likely to result, or will probably 
result in serious injury tothe person struck, 


(1) 2 L. B. R. 125; 1 Or. L. J. 184. 
. (2) 3 L. B. R. 122; 3 Or. L, J. 355 
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but knowledge, beliefor ezpeetation of the 
amount of injury that mar be caused must 
depend upon what is used in inflicting the 
blow, and the force with which the blow is 
delivered,” : 

In that particular case, the offence was 
held to be murder becauge the blow was 
repeated. In Shwe Ein'scase (1) the accus- 
ed had hit the deceased a blow on the head 
ina momentof angerwith a piece of wood 
785 tolasin weight and it was held that 
the intention to cause death or to cause 
bodily injury sufficient in the ordinary 
course of nature to cause Geath could not be 
presumed, l 

The same question was again considered 
in the case of Nga Khan v. Emperor (3) and 
concurrence was expressec withthe opinion 
expressed in Shwe Win's case (1) that, spesk- 
ing generally, where & mana strikes another 
on the head with a not very formidable 
weapon one blow only, no greater intention 
can be attributed to him than that of caus- 
ing injury likely to cause Geath. Nga Khan's 
case (3) was held to be an exceptional one 
and although one blow only was delivered 
in that case, the assailant was nevertheless 
found guilty of murder, But the weapon 
used in that case was 3 heavy bamboo 
weighing 116 folas and nearly 6 feet in 
length and the blow was delivered with such 
force that the skull had been practically 
divided into two parts. Death seems to 
have followed almost immediately. 

In the present case, the medical evidence 
shows that the fractures were severe and the 
blow must have been a hard one, but the 
Weapon produced said to be the weapon 
used inthe assault, iga stick weighing 624 
tolas only and measuring 2€ inches in length. 
The weapon used was thus far less deadly 
than the weaponin*Nga Khan's case (3) and 
the actual damage to the skull caused by 
the wound does not seem to have been 
nearly so greatas in Nga Khan's case (3). 
The blow wasstruck suddenly on the spur 
of the moment and in the words of the 
Sessions Judge himself is seems probable 
that if the appellant had any coherent idea 
at all, it was more after this style " I will 
give the brute a whack on the head. Take 
that.’ I donot think the blow in the pre- 
sent case has been shown to be so severe as 


to justify a departure from the general rule | 


that when one blowonly is delivered with 
a stick, the intention requisite for murder 


u 65 Ind. Qas. 495; 1] I. B. R. 115; 230r. L.J 
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ion that the appellant in the present case 
was not guilty of murder but was guilty of 
culpable homicide not amounting to mur- 
der punishable under the first part ofs, 304, 
Indian Penal Code. That the intention 
necessary for this offence must be presumed 
there can beno question. 

lalter the conviction into a conviction 
under the first part of s. 304 pf thé Indian 
Penal Code ana reduce the sentence to one 
of ten years’ rigorous imprisonment. 

4, N. A, Conviction altered, 


- 


BOMBAY HIGH COURT. 
CRIMINAL REVISION T Na, 481 or 


December 20, 1927. 
Present:—Mr. Justice Faweett and 
Mr. Justice Mirza. x 
GULAM KADAR SAHEB AND OTHERA 
ACOUSED —A PPLIOANTS 
VETSusS 
EMPEROR—Opposira Parry, 

Bombay District Police Act (IV of 1890), s. 58 (1) 
(a), (6)—Regulation and control of traffic Control 
meaning of —Power of Police to order persons not to 
proceed along particular route—Disobedience 0f order 
m ML ene Code (Act XLV of 1860), 
g. MAL ? 
While some Hindus were holding a customary pr 

, Q~ 
cession through a town, by a route settled bo ne 
a a SE some rp also formed them- 
Seive8 into a procession in the opposite direction. 
At different points the Muhammadens "were ded 
by the Police stationed to control the traffic to take 
another route and not to proceed straight along the 
route as the Hindus had already assembled in large 
numbers in that route. The Muhammadans ignored 
the order of the Police and proceeded on anda fight 
ensued which resulted in injuries to many persons 
Some „of the Mukammadans were charged of an 
offence under s. 153 of the Penal Code: ` 

Held, that the directions given by the Police Officers 
were in the circumstances within the powers con- 
ferred on them by ola. (a) and (b), sub-s. (1) of s. 53 
of the Bombay District Police Act, and that the 
SUN Aum hen i ei poss under s. 153 of the 

enal Jode as y failed to l i 
Ta fp ale 1 23 comply with those 

Although under ordinary circumstances a Police 
Officer has no power to stop a person from proceed- 
ing along & particular street, ho has power to give such 
an order where. 16 ig necessary for the control of 
ee or for keeping order in the streets. [p. 218, col. 


"The word ‘control’ conveys the idea of hinderi 
or checking a person in doing something. lp. 218. 
col. 2] . S ii ; i 

Criminal revision against the convictions 


and sentences passed by the Magistrate, 


. iret Class, 
-.. of 1927, upheld on appeal by the Sessions 
. Judge, Sholapur, in Appeal No. 79 of 1927. 


: Mr. 


‘duty in.a S 
persons having 


pimein order 


"vent a person | | : 
“ayen in the case of his stopping him from 
for a limited time, a question | 


-going along it ed ti 
' anightarise whether the direction to stop was 


ities, ?12., the 


218 
et Sholapur, in Case No. 10 


|. Mr. GN, Thakor ‘with him Mr. M. M, 
|. s Karbhar?), for the Applicants. 

“t+ The material facts are stated in the 

- head-note. 
 gUDGMENT. 


* 
. 


Fawcett, J.—[After stating the facts: | 
ir.. Thakor on behalf of the accused has 
urged that the order in question cannot 


‘ba held to fall under cl. (a) of sub-s, (1) 


of a. 53 of the Bombay District Police Act, 


1890. This clause says :— 


‘“Ttghall be the duty of a Police Officer 
to regulate and control the traffic in the 
streeta, to prevent obstructions therein 


' and, to the beat of his ability, to prevent 
the infraction ofany rule or order made 


under this Actor any other law in force 
for observance by the public in or near the 
streets.” < ; 

His contention is that these words should 
be considered quite independent of. any 
special circumstances such as arose in the 
present: case, and that it would beabsurd 
to hold that a Police Constable on traffic 
street} has the power fo stop 
a right to go along that 
articular street, and to order them to go 


y another way to their destination. He 


Ep also pointed out that s.48 of the Bombay 


District Police Act vests in higher author- 
District Superintendent of 


Police, oran Assistant or Deputy, the power 


to make rules regarding the conduct and. 


behaviour of processions such as the one in 
question, and he urged, therefore, that a 


- Police Constable cannot exercise a power of. 
that kind. 


I think that the argument has 
acertain amount of truth,and it is this, 
that in ordinary circumstances undoubtedly 
a Police Constable has not the power to 
atop a person from proceeding along a par- 
ticular street and order himto go by another. 
Hə ean, of course, stop him for a certain 
to regulate traffic so as to 


prevent the traffic getting mixed up and 


| "obatrucing passage along thestreet; but he 


ordinarily would not have the power to pre- 
from proceeding along it. 


a reatouabie one in the circumstances of the 
case, as ia implied by sub-s. (2) of s. 53. But 
I refuse to follow Mr. Thakor to the con- 


-élusion of his argument end say that, in no 


, 
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circumstances whatever, can a Police Officer - 
under the powers that areconferred by this 
cl. (a) ever give a direction such a8 was 
given in this case, that certain persons 
should proceed along a portion of a street, . 
but should follow another route. If el. (a) 
merely used the words “to regulate the 
traffic in the streets,” then possibly there 
would be a good case for Mr. [hakor’s con- 
tention ; but the words actually used are 
* to regulate and control the traffic in the 
streets,” and the word “ control " is cer- 
tainly a very strong expression. One of its 
main dictionary meanings, as given in 
Webster, is " restrain, govern, overpower, 
counteract” and the derivation of the word 
throws an interesting light on how it haa 
come to have this meaning. It is derived 
from the French word “ eontre-role," 2. e., a 
duplicate roll or register; and the idea 
suggested is that. by keeping a duplicate 
roll or register you have a check on altera- 
tions ina register and so can prevent dis- 
honesty, etc. From this came the mean- 
ing of something which serves to check, 
and so the further meanings of restrain or 
hinder, The ordinary meaning of the verb 
“control ® thus conveys an idea of hinder- 
ing or checking a person in doing something; 
and, of course, the extent of any particular 
prevention must depend upon the special 
necessities of the occasión. For instance, 
supposing that there was a sudden subsi- 
dence of a part of a street, such as has often 
been known to happen, eau it possibly be 
said that in the cireumstances a Police 
Officer on duty there would not have the 
power to prevent people from going along 


“the street, so as to prevent the possibility, o£ 
-danger to themselves ? 


The answer is, I 
think, clearly in the negative because under 
a, 52, cl, (g), the duty of.every Police- Officer 
is to use his best endeavours to avert any acei- 
dent or danger to the publie. Then, to come 
to acase likethe present, the circumstances 
were such that to allow the precession, of 
which the accused were membere, to pro- 
ceed along this street, with the almost cer- 
tain prospect of'a riot resulting, is certainly 
the instance I have given, 
for itis the duty of every Police Officer, 
among other things, under 8. 51 (1) (b), to 
the best of his ability, to take such steps, 
consistent with law and with th3orders of his 
superiors, 28 shall be best calculated to pre- 
vent the commission of offences. The Police 
Officers,in question, certainly were, in my 
opinion, justified in doing all they. could to 


" 
i Sm ul 
IA ` 
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prevent a riot, such as was obviously im- 
minent, if the two processions were allowed 


to meet, Therefore, I can see no sufficient 
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reason for saying that the.directions given. 


by 


the Police Constables in- question are. 


not covered by the powers given them under 


pl. (a), of sub-s. (1) of s. 53. 


Even supposing that . this particular’ 


clause does not cover those orders, I think 


that they would be covered by cl. (b) of the, l 


same sub-section, under which it is. the 


duty of a Police Officer “to''keep order in- 


the streets.” These particular Police Con-. 


stables, as is shown by the Magistrate's judg- 
ment, were specially deputed to.keep order 
and cotrol traffic and avoid all possibilities 


of disturbance in connection with the Hindu. 


procession; and the maxim that '' preven- 


were {certainly authorized, in my opinion, 


to give the directions they did, so as to try 


and prevent disorder from bappening. I- 
have not the slightest hesitation in concur- ` 


ring with both the lower Courts that the 
directions that: the Police Constables gave 
in the circumstances. were ` reasonable 
directions, and that, therefore, it was the 
duty of the accused to conform to those 
directions, and that the case falls under 


8, 158 of the Izcien Penal Code: . I think: 


that there is clearly no sufficient reason 
to admit, this application for further argu- 


ments, I would, therefore; reject it. Los 


Mirza, J;—I agree. 
A, X, A, i 4 
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LAHORE HIGH COURT. 
-OmiuiNAL Revision Partition No, 6 
: oF1928& — 
March 12, 1928. 
Present :—Mr. Justice Zafar Ali. « 
WADHAWA SINGH-—AccU8Ep— 
2 PETITIONER d 
versus . `; | 
EMPEROR— RE PONDENT. 


^ Application ‘rejected, < 


i 


. by repute & habitual thief, etc., 


provision of l 
.'forthe appearance of the accuged without taking an 


. order, : 


m EEUU 
law can he. take ^8 third party's: bond 


undertaking from the accused himself. 


me ‘In order to be enforceable a bail bond must be 
“jn accordance with the forms 


prescribed in the Coda 
of Criminal Procedure. i 


Petition for revision-of an order of the 


‘District Magistrate, Gurdaspur, dated the. 
'81et October, 1927, affürming that of the 


‘Magistrate, First Class, Gurdaspur, dated 
the 27th September, 1527. 
Mr. Nawal Kishore, for the Petitioner. 


. JUDGMENT.—In the course of a 
. Police enquiry under s. 110, Criminal Pro- 
.cedüre Code, against one Teja Singh, his 
^unele : Wadha&wa Singh at the bidding of 


the Investigating Officer gave a bond for. 


ri r ] „Ra, 1,000 for his appearance whenever he. 
tion is bétter than a cure " obviously ap- 


plies to a case of thiskind. These Police: 
Constables, having this duty to. keep order, ` 


should becalled upon to attend: It: was, 
however, not stated in the bond where and 
-before whome he was to appear, and no 


|. machalka-‘or recognizance was taken ‘from 
“Teja Singh -himself for’ his appearance, 


This bond is'dated the 10th February, 1997, 
but the Police chalan was sent up on the 


.9th June, 1927, and the Magistrate record- 
"edan order under8.112, Criminal Procedure: 
. Code, on the 27th June, 1927. It was sub- 
‘sequently discovered that Teja Singh had 
| lett for China, The Magistrate then pro- 


ceeded totake action under s. 514, Criminal 


. Procedure Code, and eventually forfeited 
.the bond of Wadhawa Singh. There is no 
‘specification ofthe bondin the order ofthe 


Magistrate nor in that of the District Magis- 


‘trate, dismissing Wadhawa Singh's appeal 
. against forfeiture; but presumably the bond 


described above wastheone that wasforfeited, 


. . "Wadhawa Singh now séeke revision of that 


' It is clear that s. 55, Criminal Procedure 


"Code, empowers an officer-in-charge of a 


Police Station to arrest any person who is 
but if 


such person is prepared to give bail he 


Criminal Procedure Code (Act V 0f.1898), s. 196-—. 


Powers of Police regarding bail—Bond from third V. 
of—Bond not taken : from accused— - 


party, , legality 
Surety's liability. 


= 


Under s. 496, Criminal Procedure- Code, a Police . 


Officer can either demand a bail from an accused or 


accept his. own bond without sureties but under.no d 


4 


must be released on bail as laid down in 
8. 496 of that Code. That section in 


| its relation to Police Officers runs thus :— 


."When any person other than a person 


accused of a non-bailable offence is arrest- 


*"*5S*T*rx-5*tovS992399*22—725 
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to give bail, such person shallbe released 
on.bail; provided that such officer. if he... 


‘thinks fii, may, instead of taking bail 
Írom.such pereon, discharge him on his 


~ 
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. executing à bond without sureties for his" 
"Appearance 88 hereinafter provided. 

-The ‘Police Officer in the present case 
Bppears to have acted under s. 496, and 
“what he had the power to do under that 
,Weection, was.to demand a bail from Teja 


Singh or to’accept his own bond without : 


‘sureties. Under no provision of law the 
“Police Officer could take a third party's 
bond for Teja Singh's appearance. 

Further, it is obvious that there can be 
no surety without” a principal. In the 
present case no undertaking having been 


given by Teja Singh to appear, when . 


called upon to do so, it was not possible for 

any person to declare: himself surety for 
his appearance. The terms of a bond 
or ‘bail bond executed unders. 496 
‘should be in accordance with form No. 
XLII of Sch. V to the Oriminal - 
Procedure Code. That form and form 
"No, XXV, for a bail bond under s. 16$ of- 
the Oriminal. Procedure Code and forms 
‘of bail bonds executed under other pro- 
‘visions of the Ocdeindicate what the con- 
tents of a bond with sureties should be, 
. In order to be enforceable a bail bond 
must be in accordance with these forms. 
As the bond in question is not, Wadhawa 
. Singh incurred no legal. liability by ex- 
ecuting it. 

In this connection a reference may be 
made to s. 514-B of the Criminal Procedure 
Code, whichspecifieally provides that when 

the person required to execute a bond is 
minor, the Court or Police Officer may 
accept in lieu thereof a bond executed by a 
‘surety or gureties only. There is no euch, 
"provision for a major. 

' I, therefore, set aside the order forfeiting 
the bond. | 


R.L Order set aside. 


BOMBAY HIGH COURT. 

“OKIMINAL APPLICATION FOR RavirIon 
No. 372 or 1927. 
January 12, 1928. 

Present: -—Mr. Jastice Fawcett and Mr, . 

. Justice Mirża, 

-GANU SADU arp OTHERS—ACCUSED 

l —PSTITIONER ` 
versus i 
EMPEROR- OProstTE PARTY. 


"ow ere 4 
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859, '597—Summany - trial of sane not viablé 
summarily Conviction of offence triable summarily— 
Legality of trial. 

A summary trial for an offence which is not" 
triable summarily is illegal and void even though it 
has resulted in a conviction only for an offence triable 
summarily. [p. 221, col. 1.] 

Chandra Mohan Das Mandal v. Emperor (1), followed. 
Criminal application for revision’ against . 
the convictions and sentences passed by the 
Resident Magistrate, l'irst Class, Karad,con- 
firmed on revision by the Sessions J udge of 
Satara. - 

Mr. K. V. Joshi, for the Accused. 


JUDGMENT. 


. Faweett, J.—In this case a com- 


plaint was made against the two applicants 
and, four others that they “had forcibly 
opened the door of the complainant's house, 
dragged him out into the verandah, and 
then assaulted him so as to have committed 
offences under ss. 147, 323, 452 and 506, 

Indian Penal Code. A complaint was made 

to the Resident First Class Magistrate, 
Karad. He held a preliminary inquiry 
under.s. 202, Criminal Procedure Code; 
and as he found that the complainant's story 
was supported by two witnesses, he ordered 
process to iseue under the sections I have 
mentioned, except s. 452, which he cut 
out. On the accused appearing, the Magis- 
trate tried the case summarily and eventual- 
ly acquitted all but the two petitioners. 

ln regard to them he held that it was 

proved that they had given the com- 
plainant.a beating, and he convicted them 
under s. 323, Indian Penal ‘Code, and 

directed each of them to. pay a fine of 

Res, 60, An application was then made to the | 
Sessions Judge, Satara, to. interfere . in 
revision. It was objected before him that 


-the Magistrate erred in trying the case 


summarily because the offence under s. 
146, Indian Penal Code, is not, in fact. 
triable summarily under’ e. 260, Criminal 
Procedure Code, The Sessions Judge, 
however, heldthat this was a mere irregular- l 
ity and had not led to any’ injustice, as 
not one of the accused was ccnvicted-under 
that section. He, accordingly, diemissed - 
the application. 

The petitioners come before us and repeat 
the same objection. Under s. 530, cl. (9), 
Criminal Procedure Code, if a Magistrate 
‘not being , em powered by law in that: 
behalf, tries an offender summarily, his 
proceedings shall be void. The question.. 
is, meee in fact the First one Magistrate 
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did try the two petitioners for the offence 
under s. 147, Indian Penal Code. I can 
see no sufficient ground for saying that he 
did not so try the two petitioners, inasmuch 
ag process was issued to them to answer a 
charge under that section, and there is 
nothing to show ‘that either at the com- 
mencement of the trial,or even during the 
trial beforethe conviction oftheaccused that 
particular charge was withdrawn. Infact, the 
evidence of the complainant substantiated 
that particular charge, although 
evidence was considered to be exaggerated 
and was not wholly credited by the Magis- 
trate. No doubt, if the ordinary procedure 
for a warrant case had been followed, the 
Magistrate would have had to frame a 


charge, and probably he would not have ` 


framed a charge under s. 147, Indian Penal 
Code. A question might then reasonably 
arise whether he could be said to have 
tried the offender under s. 147, Indian Penal 


Code. . But in a case triable summarily, . 


where anon-appealable sentence is given, 
the Magistrate under s. 263, Criminal 
Procedure Code, need not frame a formal 


charge; but under cl. (f) of that section ` 


he has to specify in his record the offence 
complained of, and the offence (if any) 
proved, Itseemsto me in these circum- 
stances that it is mainly the offence com- 
plained of, in regard to which process had 
been issued, that determines whether a 
particular accused has been tried for an 
offence ing case where the trial is held 
summarily and falls .under s. 263 and I 
can see nosufficient ground for saying 
thatin this case the petitioners were not 


put in peril of conviction in regard to the 


accusation of their having committed an 
offence under s. 147, Indian Penal Code, 
and that they were not actually tried for 
that offence. This view is in accordance 
with that taken by the Calcutta High Court in 
Chandra Mohan Das Mandal v. Emperor (1). 
Therefore, it seems to me that thecontrary 
view taken by the Sessions Judge that 
the summary. trial was a mere irregularity 
curable under s. 537, Criminal Procedure 
Code, is not correct. In my opinion the 
case falls under s. 530, cl. (q), Criminal 
Procedure Code. Therefore, the proceed- 
ings of the Magistrate must be held to be 
void. The convictions of the two peti- 
tioners under s. 323, Indian ‘Penal Oode, 
preset aside. The amount of fine, namely, 


a 77 Ind, Cas, 009; 27.0, W, N, 148; 25 Or, Lu J, 


EMPEROR V: RAM RANG; 


that’ 


951. 


Rs. 60, if paid, should be refunded to each 
of the accused; and sif it has been paid 
as compensation to the complainant in 
accordance with the Magistrate’s order 
‘under s. 545, Criminal Procedure Code, it 
must be refunded bythe complainant. As to 
whether there should bea re-trial, we do 
not ourselves think that itis necessary 
to order a re-trial. Butif the complainant 
renews his complaint, thas is a matter 
which willnot be affected by our present 
order. Wedo not mean to prejudice any 
rights he may have in the matter. 
Mirza; J.—I concur. 


A. N. A. - Order set aside. 
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LAHORE HIGH COURT. . 
CRIMINAL APPEAL No, 1062 oF 1927; 
< February 18, 1928. | 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Agha Haidar. 
EM PEROR— PROSECUTOR 
versus | ; 
RAM RANG —Accusgp—REsPONDENT. ._, 
Criminal Procedure Code (Act V of 1898), s. 162— 
Police procecdings, value of, as evidence—Evidence 
Act (I of 1872), s. 114—Ezecution of document—-Con- 
sideration, burden of proving. 
Standing by themselves Police proceedings are not 
substantive evidence and cannot be used in order to 
test the correctness of the statements made by wit- 


.nesses on oath before the Court. Under s. 162, 


Criminal Procedure Code, the entries made in Police 
diaries can be used only for the limited purpose of 
contradicting the evidence of the witnesses for the 


‘prosecution and only whensuch entries have been 


‘duly proved. [p. 223, col. 2.] : 

The mere signing of a particular entry does not 
raise an irrebuttable presumption of law as to passa 
ing of consideration against which no evidence can 
b» adduced by the maker of the signature. [p. 223, col, 


ham Chand y, Chhunnu Mal (1), distinguished. 
Oriminal appealfrom an order of the 
Magistrate, Firet Class, Jhang, dated the 30th 
June, 1927. l 
Mr. Abdul Rashid, Assistant Legal Res 
membrancer, for the Appellant. i 
Mr. Rattån Lal, for Mr. B. R. Puri, and Mt. 
Nanak Chand, for the Respondent. l 
. JUDGMENT.—This isan appeal by 
the Local Government under s. 417 of 
the Criminal Procedure Code ‘against the 
order passed by a Magistrate, First Class, 
acquitting the respondent, Ram Rang, of an 
ae under s. 420 of the Indian Penal 
ode. ' 
- Ram Rang carriea on the business of 4 


E ~ 939. r E z g i ; $e | 
Sahukar at  Maghiena. According 
prosesution, Mehr Nur 


to the 
Muhammad a 


: gemindar of Mauza Qaim Sharwana, met the 


accused Ram Rang on the z7th of January, 

1927,corresponding to the L5th of Magh, 

Sambat 1983, in Maghiana Bazar and asked 
. him i£ he could advance a loan of Rs. 1,009 
'. to Him. Ram Rang agreed to advances the 
money and told Mehr Nur Muhammad to 
come to his shop the next morning. Mehr 
- Nur Mubammdd accompanied by Abdullah, 
a servant of his father’s and one Ahmad, 
tailor went to Ram Rang’sshop and asked 
for the loan.. Ram Rang saidthat he was 
mot prepared to advance a' sum of Rs, 1,000. 
.only but that he would like to lend a sum 
.'of Rs. 2000. -Ge put forward the further 
condition that.Mehr Nur Muhammad should 
‘accaptliability fora sum of Rs. 2,500 and 
write out and siga an entry. to this. effect. 


This extra sum of Rs, 500 was to be made. up :. 
» dnihiswayi— ` E 2 e 


Ri, C E 

450 on account.ofiaterest for one year 

r at the rate of Hs. Z pef cent. per 
mensem; and | 

20 . as chilkana. 5 


. .800 | | | 
os" Mehr Nur Muhammad fell in with the 


.proposaland agreed to take Ks. 2,000 in 


. Gash and to writea nawan in Ram Hang's 
bahi for Rs..2,500.as detailed above, These 
terms being' settled, .one Wazir Chand 
Khatri, who was staying with Ram Rang 
at his shop, was asked to write out the 
` entry embodying the terms of the contract 
entered ‘into between the parties. This 
"Wazir Ohánd isa native of village Chela, 
‘which is at a distance of 10 kos from 
Maghiana and had come to give evidence 
in Court on behalf of Ram Rang on the 
27th of January, 1927;and had stayed for 
the night. Wbén Wazir Chand made the 
requisite entry and , was .abont to put 
down the l6th of Magh, Sambat, 1983, at 
the end ofthe entry, Ram Rang told him 
to antedate it by putting the date the 
15th of Magh, Sambat 1983. Mehr Nur 
"Muhammad at first demurred at this, but 


.:" Ram Rang said that, as he had put the 


"money aside for. Mehr Nur Muhammad 
‘the day before,he was entitled to calculate 
interest from that date. Mehr Nur Muham- 
: mad accepted this position and agreed to 
- the date the 15th of Magh, Sambat 1983, 
. being. entered in the nawan, This entry 
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Of ths memorandum, Alter 
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was followed by a short memorandum in ' 
Urdu in the, handwriting of Mehr Nur 
"Muhammad himselfin which he accepted 
liability for Ra. 2,500 and put down the 
15th of Magh, Sambat 1983, as the date 
these preli- 
minaries had been gone through Mehr 
Nur Muhammad naturally demanded the 


money from Ram Rang. Ram Rang said that |. 


he would go to the.town in order to fetch 
the money. Mehr Nur Muhammad, how- 
ever,insisted upon the money being paid 
before Ram Rang left the shopand. in the- 
alternative.he asked Kim Rang to give 
thebahito him until the money was 
actually paid, Upon this Ram Rang re- ` 
fused to .give the money to Mehr Nur 
Muhammad and stated that he had already. 
paid the money on the 15th of Magh as 
entered in thé nawan. -This gave rise to a” 
serious altercation between. Mehr Nur 
Muhammad and Ram Rang, with the ' 
result that some slight violence was used 
by Ram Rang in trying to turn Mehr Nur. 
Muhammad out of his shop. Mehr Nur’ 
Muhammad held his ground and des: 


. patched Abdullah, his father's servant, to.” 
Superintendent of .. 


make areport to the | 
Police. All this took place somewhere 


"between 9 and 10 a. x. on the 98:h of- ` 


January, 1927. Abdullah went to the 
office of the Superintendent of Police, and ` 
in his absence the Daputy Supsrintendent 
of Police issued orders to his subordinate 
Policé Offizers with the result that Ladha 
Ram, Head Constable, (P. W. No, 8), went 
to Ram Rang'sshop along with Abdullah 
at about 124. M. ora little later. In the 
meantimea number of peoples had assembled 
atthe shop of Ram Rang and Ladha Ram - 
took possession of the bahi and went ` 
along with Ram Rang, Mehr Nur Mubam- 
mad and some of the witnesses to the-Sadr 
Police Station. There Mehr Nur Muham-- 
mad lodged the First Information Report, 
Ex. P/B. The Police, after investigation, 
challaned the case, which as already 
stated, resulted in the acquittal of Ram .. 


Rang. bur 


A numberof witnesses have been ex: 
amined on behalf of the prosecution and 
the complainant, Mehr Nur Muhammad, . 
has himself gone into the witness-box ` 
and submitted himself to a very lengthy 
and searching Gross. examinntion, The csse, .' 
inour opinion, depends mainly upon the . 
evidence of Wazir Chand, the scribe of the ^. 


, ^ 
` 


a 
n 


1001.0.1998. ^ — 
[Their Lordships referred to the evidence 


and proceeded:—| | P 
Inany event, having: regard to the cir- 


cumstances of the case, we do notsee any. 
good reason for disbelieving the evidence. 


of Wazir Chand who was apparently on 
friendly terms with Ram Rang, seeing that 
he had given evidence on his’ behalf and 
was admittedly staying lat his house. The 


probabilities are that Wazir. Chand was 


an unwilling witness and required a 


certain amount of, persuasion before he 


could be induced to: give’ evidence in sup- 
port of the prosecution. 

The learned Magistrate refers. toa Full 
Bench decision of the Lahore High Oourt 
Ram Chand v.Chhunnu Mal (1) where the 
rule asto the burden of proof is laid 


down as ragards the .consideration for a. 


document which bears the signature of 
the executant. That case undoubtedly is 
an authority for the legal proposition 
which it enunciates; but. it has nowhere 
been laid down thatthe mere signing of 
a particular entry raises an irrebuttable 
presumption of law against which no 
eVidence can be adduced by the .maker of 
the signature. 


the entry inthe baht was, as a matter of 
fact, made on the 16th of Magh,- and that 
by the consent of. the - parties the docu- 
. ment was antedated by a day. We may 
observe that the entry Ex. P/A is written 
ona stray paper which. purports to be 
page 45o0f a bahi, but the bahi itself 
from which it is supposed to have been 
detached, is not before us. It would have 
been much more satisfactory from the 


point of view of ‘the defence if a rokar' 


baht ‘had been forthcoming showing that 
on the 15th of Magh, Sambat: 1983,a sum 
of Rs. 2,000 had been paid to Mehr Nur 
Muhammad by Ram Rang, MM 

Thetrying Magistrate, while referring 
to Ex. P/O, the application made by 
Abdullah to the Superintendent of Police, 


Ex, P/B, the First Information Report, made’ 


by Mehr Nur Muhammad, and the state- 
ment of Mehr Nur Muhammad in Court, 


characterises them as. three different ver-- 


sionsofthe prosecution story. This is a 
mistake. 'There are no three vereions at 
all, The broad features of the story for 
the prosecution are the same with sight 


(1) 88 Ind. Oas. 301; 6 Leh. 470, -2 Lah. Cas. 85; 


^ 


y" 
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"detailed, Itis, 


In the present case there is: 
ample evidence on the record to show that" 


Police diaries have been duly proved. 


A. i R, 1026 Lah, 411 1 Lah, Led’ 306; 36 P, L, R., i 


"E v 
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variationsofan unimportant character in 


‘these documents, and the statement made 
.in Court by Mehr Nur Muhammad while: 


he was being examined and cross-examined . 
by - Counsel is necessarily fuller and more’ . 
therefore, misleading to 
call the- statements embodied in Exs. P/B, 
P/O and the statement of Mehr Nur 
Muhammad as a witness as so many 
different versions of the prosecution story. 

' The Magistrate has made a serious mis- 
take which to a very great extent vitiates his 
judgment. .While criticising the evidence 
which Ladha. Ram constable gave in 
Court, he rejects it by making a- reference 
to the “Karrawai Police.’ This procedure 
is wholly illegal, and the Magistrate ought 
to have known thatstanding by themselves 
the Police proceedings are not substantive 
evidence inthecase and cannot be used 


in order to test the correctness of the 
statements, made by witnesses on oath .. 


before the Court, Under s. 162 of the 
Criminal Procedure Code the entries made , 
in the Police diaries can: be used only . for 
the limited, purpose’ of contradicting the 
evidence of the witnesses for the -prosecu- | 


‘tion and only when such entries have been 


duly proved, ` 

Inthe same way the statement of Ram 
Ditta Mall, P. W. No. 3, is held by 
the Magistrate es “not,worthy of credit", 
simply because the Magistrate on a re- 
ference to the Palice diaries detected some. 
discrepancies between the statement which 
he had made before the Police and his 
evidence before the Court. Even the 
provisions of s. 145 of the Indian Evidence 
Act ‘have not been complied with inthe 
case of this- witness, in that he was 
néver confronted with his previous state- 
ment. EE 

^ Hussain Din: (P. W, No. 6) and. Hakim 


` Nur Din (P. W. No, 7) have been similarly. - 


diseredited by the Magistrate, although' 
in none ofthese eases the entries in .the 


"These illegalities must have influenced. 
to a considerable extent the mind of the. 
Magistrate in arriving at the decision. 


“The learned Counsel» for . the defenté 
tried to justify the procedure adopted by: 
the Magistrate. by & reference to s. 172 of 
the Criminal Procedure Code. That section 
has nothing whateverto do with the objec- 
tion which has been taken to the proceed- 
ingsof the Magistrate, and Dal Singh v, 


04 DOSA v. BMPEROR. mE 109 I. C. 1928: 
. Emperor (2) is a clear authority against this JUDGMENT.—The three appellants . 
contention. in this case have been convicted by the 
' (Their Lordships discussed the defence learned Magistrate as follows: Dosa and | 
‘evidence and concluded as fcllows:—] .Kalu under s. 336 and sentenced to five. 
>  Wehave given this case ourcarefulcon- years’ rigorous imprisonment with three | 
` + naideration and are satisfied that the trying months’ solitary confinement and Mithu 
' Magistrate has committed illegalities in under s. 358 and sentenced to two years’ 


“tasting tae veracity or otherwise of' some 
. of the witnesses for the prosecution who 


rigorous imprisonment with three months' . 


solitary confinement. 


. have been dfseredited by references to The facts of ihe case as fully given- 


4 
à n 
+ ` 


documents which were not legal evidence. 
The Magistrate has also refused to accept 


- théevidence of Wazir Chand on insufficient 


grounds and has, on the whole, approached 
the Gase from a wrong point of .view. 
are satisfied that themain story put forward 
on behalf of the prosecution issufficiently 
established bythe evidence on the record, 
andthat the guilt cf the accused has 
been established beyond reasonable doubt, ' 

We, therefore, accept the appeal, set 
aside the order of acquittal passed by the 
trying Magistrate and, convicting the re- 
gpondent .Ram Rang of an offence under 
g. 420 of the Indian Penal Oode, sentencehim 


- to rigorous imprisonment for six months, 


Rote. Ss Appeal accepted, 
- (2) 39 Ind. Cas, 311; 44 O. 876; 15 A: L.-J. 475; 1 
P. L. W. 661; 19 Bom. L. R, 510; f 
O. L. J. 13; 6L. W. 71; 22 M.L. T. 31; (1917) M W.N. 
592: 18 Cr. L. J. 471; 86 L, J. P 140; 33 M. L. J. 555; 
11 Bur. L. T. 55; 13 N. L. R. 100; 44 I. A. 137; 116 
t. T. 621; 61 8, J. 351; 33 T. L. R. 249 (P. O)). 
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LAHORE HIGH COURT. 
Oriminan APPEAL No. 8 or 1928. 
. <` February 18, 1928. f 
Presetnt:—Mr. Justice Dalip Singh. 
DOSA AND OTHERS— ÀCCUSED— Á PPELLANTS 
` ig a, oad versus . ` 
. EMPEROR— RESPONDENT. 


Criminal Procedure Code (Act V of 1898), s. Djam 


Penal Code (Act XLV of 1860), ss. 366, $68—Joint 
trial of accused, legality of. 

A and B abducted a girl and took her to the 
house of C where she was wrongfully confined. A, 
B and C were, jointly tried, A and B for offences 
under s. 366 and C foran offence under s. 368 of the 
Pena! Code : 


(s... Held, that the joint trial of the accused was not 
: egal. 


Kushai Malik v. Emperor (1), followed, 

Oriminalappealfrem an order ofthe Magis- 
trate T'irst Olass,exercisin g enhanced powers 
under 8.:30, Criminal Procedure Code, 
Qujránwale, dated the 14th November, 


1927. 
Mr, N.'C. Mehra, for the Appellants, 


- Diwan Ram Lal, Assistant Legal Res 


inembrancer, for the Respoadent, 


We. 


* 


21 C. W., N. 818; 2A- 


- 
` 


wi 1 


in the judgment of the learned Magistrate. 


and from the ‘prosecution evidence are 


that:—Dosa and Kalu together with another à 
brother Mathela joined in abducting Mus- - 


sammat Fatima, who is a girl of about 
15 or 16 years old, from her village at a 


time .when she went to fetch water. ` 


Having thus abducted her she was taken... 
to the house of Mithu who isa brother- , 


in-law of Dosa, ‘ete, There she was con- . 
fined againat her will as is proved by . 


the evidence of P. 
The story of the girl as to the abduction 
iscorroborated by Mehra P.. W. No. 


Nos. 9 and 10.. 
2. 


and the fact that.it was against her will | 


9 and 10 and others. The learned Coun- 
sel. has candidly admitted that he has 


‘is proved by the evidence of P, Ws Nos, : 


little’ to say as regards the guilt of the. 
accused and has only pressed before me. 


thé legal point that the joint trialof the 


three appellants under ss, 366 and 368. 
was: not legal under the provisions of the . 
Oriminal Procedure Code. Kushai Malik v. . 

Bmperor.(l) is a direct authority against . 
` him and I, therefore, hold-that there is: 


no force in this contention. MM: 
Counsel has next pressed the question 


` of sentence before’ me but this is a bad . 


further alleges that she was raped and , 
though the. appellants have not been. 
charged with it there is nothing very _ 


cas3 of abduction of a young girl who. 


imorobable in her story. I, therefore, con~ 


sider that the sentence on Dosa and Kalu.. 


a - 


is, fully deserved aad I, dismiss their | 


appeals, 


As regards Mithu, I see no reason why 


he should have a sentence of solitary . 
` confinement and I accept his appeal to , 
the extent that while maintaining the - 
conviction and sentence.of two years’ : 
rigorous imprisonment I direct that he , 


shall have no solitary confinement. "E 
ANAL, Appeal dismissed, . ' 


(D Bl Ind, Cus, 906; 600.1004; AIR, 1921 Cal’, ` 


26); 25 Or. L. J; 1033, 


id 


- 
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CALCUTTA HIGH COURT. 
OrrwinsL APPEALS Es 909, 550 anv 621 or 
1927, 

February 7, 1928, | 
Present:—Mr. Justice Chótzner and 
Mr. Justice Gregory. 
SAMIUDDIN 4ND oTHERS—ÁOOUSED— |, 

APPELLANTS. 


A versus 
IM PEROR—Opposire PARTY, 

Evidence Act (I of 1872), ss 24, 157—Criminal Pro- 
cedure Code (Act V of 1898), ss. 164, 289— Test 
identification. by Magistrate incompetent to. make 
enquiry—Statements made in identification proceed- 
ings, admissibility of—Confession made with .hope 
of reward—-No inducement by person in authority— 
sony of confession—Charge to Jury—Duty of 

udge. 

A Magistrate is competent to hold atest identifi- 
cation and even if heis not empowered to deal with 
the matter under enquiry, the statements which were 
made before him can be proved under s. 157 of the 
Evidence Act. Section 164, Criminal Procedure Code, 
covers the case where a Magistrate acts under this 
section and records a statement made to him. [p. 226, 
col. 1. 

In order that a confession may be inadmissiblé 
unders.24.0f the Evidence Act itis necessary that 
there must be. something from which it can be 


inferred that, the inducement or profit was given, to: 


the accused by some person who had authority to 
give it. Itis not enough forthe accused to enter- 
tain a. hope which may turn out to-be an idle hope 
that, in consequence. of his giving. certain informa- 
ion c be rewarded by.the Government., [p. 
227, col. 2. | 
“It ia not the business ofa -Judge ‘charging a Jury 
fo assume the part of the Counsel. His duty is to 
place the evidence before, the Jury- as he finds it 
and though the inference left to be” drawn about, a 
particular piece of evidence is that it would be uns 
Bafe to accept the evidence itis open tothe Jury to 
believe. that evidence and to accept it, if-they chose to 
dosa. fp.227,c0L 1] — a | i 
- Oriminal appeals from &n.order of the Ad- 
ditional Sessions Judge, Ohittagong, dated 
the. 23rd June, 1927. 
Babu- Debendra Narain Bhattacharji (for 
Messrs. A, K. Fuzlal Hug and M..Mahomed 
Nurul Haq Chowdhury), for the Appellants 
in No. 850. 2 
Babu Janhabi Churan Das Gupta, for the 
Appellants in No. 621, MM 
Mr. Khundker and Babu Sachindra Nath 
Banerji, for the Crown. | 4 
JUDGMENT.—These three appeals 
grise- out of the same trial and. are now 
disposed of together. Appeal No. 509 is 
by the three accused persons. Samiuddin, 
Bakshu Mia and Eunoch Mia; Appeal 
No. 550 is by. the accused Nizamat Ali and 
Appeal No. 621 by the. accused Nazu Mia, 
The trial was held by the learned Addi- 


tional Sessions Judge of Ohittagong with | 


13 


SAMIUDDIN V. EMPEROR. | 
the aid of a Jury. 


‘Indian Penal Code, | 
.tional Sessions Judge agreting with and 
accepting the verdict of the Jury as afore- 


undergo rigorous 
years. 


225 


The.Jury unanimously 
found the accused Samiuddin, Bakshu Mia, 


EHunoch Mia and Nazu Mia guilty of an 


oflence under s. 395, Indian Penal Code, 
and they by & majority of four to one 
found theaccused Nizamat Ali guilty of 
the same offence. As against Nazu Mia, 
there was an additional charge under s. 75, 
The learned Addi- 


said convicted all these accused under 


8, 395, Indian Penal Code, and sentenced 
Nazu Mia to undergo rigorous imprison- 


ment for six years and the remainder to 
imprisonment for five 
At the hearing before us, Nazu 
Mia and Nizamat Ali were represented by 
learned Vakils while Samiuddin, Bakshu 


Mia and Eunoch Mia were unrepresented, 


e having preferred their appeal. from 
&il, | 
As regards the, facts, there is no diga 
pute, and they may briefly be stated thus: 
A dacoity was committed in the house of 
one Jiban Kristo Chowdhury—a zemindar~= 
who had also a large money-lending busis 
ness. and his practice was to lend money 
taking ornaments by way of security. These 
ornaments were all kept in his house to^ 
gether with a considerable. amount of 
money incash. On the night of the Mth 
January 1926,a large number of daccits 
broke into his house armed with revolvers 
and.swords and, by the light’ of electri¢ 
torches, broke open the chests: and al- 
mirahs and took away a sum .of-Re. 8,000 
in cashanda large quantity of gold and 
silver jewellery. The First Information was 
recorded at 3-30. ». w. on, the 15th Janu- 
ary by the witness, Saroda Üharan Ohow- 


dhury. Fourteen.men weré arrested on gus- 


picion on the 16th and two test identifica 


tions were held on the 7th and-9th Febru- 


ary respectively in which no Witness was 
able to identify any of the accused persons, 
The trial continued for over two months 
and the result was that on the 6th April, 


1920, the- accused were all discharged, 


Nothing more happened until the 28th July 
when tne appellant Nazu Mia was arrested 
and, on the following day, his house was 
searched and a certain number of orna- 
ments some of which are eaid to have been 
identified subsequently eas part of the 
proceeds of the dacoity werefound. On the 
40th, he was remanded tothe Police cus 
tody and, on the 2nd August, he made a 


dL" 


, 
w 4 
ka 


“O36 


confession before a Magistrate which he 


- afterwards retracted. On the 4th October, 


a charge-sheet was sent in which the 
“names of certain of the appellants appear- 
ed and it was stated there that the accused 

Nizamat Ali had abseconded, and it was 
“not until the 15th February, 1927, that he 


“was arrested, A test identification was 
' -held on the 
"Witness Saro 


QE "February and there the 
| a Charan’ Chowdhury for 
the first time identified Nizamat as one of 
.the dacoits. : 

Thereafter, the trial proceeded with there- 
‘gult which has already been stated. Mr. Bhat- 


- tacharji who has appeared for the appel- 


“lant Nizamat Alihas raised certain objec- 


_ ‘flona to the learned Judge's charge to the 


E 
om 


dury. He says, in the first place, that the 
‘test ideutification which was conducted 
‘by a Magistrate.of the Second Class who 
wa not empowered under the law to hold 


an enquiry was bad and that, therefore, no - 


evidence with regard to what happened 
‘in that test identification was admissible 


.in evidence. He contends that, though any 


"Magistrate is competent to hold a test 


"identification, yetif he is not empowered 


to deal withthe matter under enquiry he 


.í8gnnot prove the statements which were 


"Made before him under the provisions of 


- & 157 of the Evidence Act. This conten- 


“gould be hel 


. lant 
- -tdentifications and that, in the First Infor- 


‘tion does not seem to ug to be well-found- 
ed. It is plain that no test identification 
before. Nigamat Ali was 
"arrested and, asthat'/did not occur until 


"the 15th February, 1927, the test identifica- 


‘tion could not take place before that date, 
though, in point of fact, the enquiry with 
regard to the other appellants had already 
"begun. Section 104, Oriminal Procedure 


‘Code, covers the case where a Magistrate. 


‘acts under this section and records a state- 

ment madeto him. . , 
Mr. Bhattacharji next contends that the 

learned Judge has not charged the Jury suff- 


‘giently in regard to the faet that the- 


witness Saroda did not identify the appel- 
Nizamat Ali at the two earlier test 


‘mation which he lodged, he did not say that 
he had identified the man, We have ex- 
amined the charge with great care and 
“we are of opinion that there is no substance 
in this contention. We find, first of all 
‘that the learned Judge told the Jury in 
"dealing with the evidence of Saroda that 
“He (Saroda) noted the features of one of 


‘the dacoite,’ That man is Nizamet Ali, 


tr, 
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He had his face painted black with some ` 
white marks in it. He was taken inside 
the Jail two or three times. He identified 
Nizamat Alion the last occasion.” Then, 
a note was made by the learned Judge 
in brackets. as follows:—"He,"- that is 
Saroda, “did not say in the lower Court ihe. 
first time he: was examined there that he 


` had noted the features of one of the dacoils.”’ 


The reference to the statement made by 
this witness inthe lower Court is clear that, 
in fact the witness did not say that he re- 
cognised Nizamat Ali. Thenagain the learn- 
ed Judge says that, according to the witness 
-Upendra Lal Chowdhury, Saroda was in 
his (Upendra Lal’s) shop on the night of © 


the dacoity and did not comeout till the. 


dacoits had left the house of Jiban Kristo, 
This evidence,it appears, is in direct con- | 
flict with what Saroda says that he was 
sleeping in his own house; and the learn- 
ed Judge says: “you should bear in 


“mind that Saroda is -the First Infor- 


mant in this case, He says that he wes 
in their eutchery ghur on the night of 
‘the dacoity and has identified one of the 
‘accused asp beingamong thedacoits, Ifyou be- 
lieve this witness, Sarodacould notsee theocs — 
‘currence nor wasit probablefor himtoidenti- 
‘fy any ofthe dacoits. You should also. bear 
in mind that the witneas did not say in the 
lower Court that Baroda was. in his shop 
that night.. He-says that he did not say 
&o as nobody. had: asked him." Later on, 
in summing up the evidence against each 
.of - the accused, the learned Judge says with 
regard, to Nizamat. Ali: .“Saroda identified 
him as- being among the dacoits,” - Then; in 
brackets, he says:“you should in this 
connection consider the evidence of Upendra 
Chowdhury that Saroda was in his shop oh 
the night of the datoity, and should also 
‘bear in mind that there were three test 
identifications in Jail and Baroda could 
not identify anyone on the first two 
occasions’; and'later on, when: dealing 
with the case of the appellant Eunoch, tha. 
‘learnéd Judge says: “you should bear ih 
mind that Exs, Fand G show that Saroda 
could not identify any oneon 8. previous 
test ideutification.” It appears, therefore, 
that at least on four occasions in the courso 
. of his charge, the learned Judge put it to 
the Jury that it was only on the third 
attempt that the witness Saroda succeeded 
in identifying this appellant. Nizamat, 
‘The question evidently that he ‘left to the 
Jury to decide was whether in these cireuina 
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‘tances it was safe to accept. the evidence , 
given by this witnessin Court .and he told” 


the Jury, moreover, that, in the Firat Ínfor-;- 


mation, Sarodà did not say that he had: 


recognized anybody. Bo, there can. be no" 


room for doubt thatthe learned Judge put: 
everything iu favour of this accused before ' 
the Jury und we do not consider that he.: 
could have done anything more. It was not 
his business to assume . the part of the 
defence Counsel. It-was his duty to place.. 
the evidence -before the Jury as he. found: 


it and, though the inference left to be . 


drawn ‘reasonably was that it .would be. 
unsafe to accept: this evidence it was 
certainly open to the Jury to believe what 
the witness said and to accept it, if they. 
those to doso; "We think, therefore, that” 
there is no substance in the argument that 
there has not been sufficient: direction on 
behalf of the learned Judge. ^  . MEE 
"^ Wenow proceed to deal with the case of: 
the appellant Naza Mia, He ` 
represented at the hearing before us by Mri , 
Das Gupta who has raised two ‘points in the. 
course of his argument, The first is that 


the confession made..by Naza was-made . 


" under such -circumstances as to. leave little" 
doubt thatit was not a voluntary confession: 
and ‘the second is that thelearned Judge 
omitted to charge.the Jury. that the articles 
found.in the house of this appellant weré 
not mentioned in the first list. given by 


Jiban’ Kristo on the day . following the . 


dacoity.. Now,-.with regard’ to the. first 
point, the confession was recorded by; the. 
‘Sab-Deputy. Magistrate, - Babu Upendra 
he had recorded the confession after giving 

the accused the. necessary warning before 

recording it.and also after saying.that there 

was no Police Officer present and giving him: 
sufficient time—an hour or so to reflect ” 
before. committing himself, Now, the 
confession itself ran like this: The ‘learned 
Magistrate says: "I am a Magistrate: There 
ia no Policeman here. .If you want to make 
‘any statement of your own free will, you. 
‘may do so. Don't say anything you. are” 
‘tortured to say. Don't say anything even 
under threat from anyone. You . may say 
anything or not as you please, There is no. 
obligation ofany. sort, lf you admit any- 
thing, it will berecorded as evidence and. 
will, if necessary; be used as. evidence 
against you, Do you want to make any 
"confession?" Nagu, Mia replied; "I want 
“to make & clean breast of everything for tha 


"t 
t 


~ 
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reason that, if I serve the .Government in 


+ 


has been . 


Ohandra Narain Chowdhury, who stated that . 


“tn” corroborate the finding of 
‘this accused. - 
the learned Vakil, the learned Judge 


‘dealt with all the articles discovered 
-houge of Nazu after the search, Prima 


E . -$ 
' 
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any way, the Government may take pity on 
me." Itis contended by. Mr, Das Gupta that 
this statement of the appellant Nazu Mia 
is in itself sufficient to render this confession 


inadmissible. But having regard to the 
‘provisions of s; 24 ofthe Evidence Act, it 


seems to me that there must be something 


. from which we are toinfer ethat the induce- 


‘ment or promise was given to the accused 
by some person who had authority to give 
it. It is not enough for the accused to 
entertain & hope, which may turn out to be 
an idle hope that, in.consequence of his 
giving certain information, he would be 
rewarded by. the Government. It must be 
shown that the hope was directly inspired 
"by some one who had authority to make the 
promise. There is nothing of the kind here. 
In fact, the opening words of his statements 


` gre "No one has primed me nor asked me 


under menaces to say anything. I want.to 
unburden myself of all that has happened,” 
Now, with regard to. this, the learned 
Magistrate said. that he believed that the 
confession was & voluntary confession and 
he- gave a certificate to. that effect, In 
dealing with it, the learned Judge says: 
"Although I.háve admitted. the retracted 
confession. of the accused Nazu Mia, itis - 
for you to appraise the' value of that 
confession. The weight to be given to.auch 
confession depends upon the circumstances 
under which it was given and the circu 
‘stanees under which it was retracted,’ It 
-will, in short, be unsafe for you to rely upon 
‘the retracted confésdion of Nazu Mia unless 
after consideration of the. whole evidence in 
‘this ease, you are’ in a position to come to 
‘the unhesiteting conclusion that the cons. 


‘fession is true. Even, in that case, it is 


evidence against Nazu Mia but not against 
others." "We are of opinion that it is a 
-perfectly correct statement of what the law 


:govérning & retracted confession is. The 
"learned Judge then proceeds to put the 
“dates of his arrest, of the search of his house 
"and of his confession and he says that it is 
-after all for the Jury to consider whether 
‘the confession was a voluntary’ one and 


whether there is evidence strong enough 
certain 
articles which ‘were stolen in the house of 


4 


“Tn regard to the second point raised by 
> hea 
in the 
facie, 
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the place where they were discovered and 
the cautious concealment of | all these 
articles would. lead to the, inference that 
" they were stolen property and evidence 
was led by the prosecution to show that the 


articles so discovered were, in fact, articles 


‘stolen from the house of Jiban Kristo. The 
learned Judge has told the Jury that some 
of these articles*were mentioned in the list 

- filed by Ram Kristo and that the others 
were not in that list and he has said: “You 
should bear*in mind that except the bazu 
and earing no other-ornament is mentioned 
in the list submitted by. Jiban Kristo on 
the 16th January, 1928. Even with regard to 

‘these two items, there is discrepancy regard- 
ing weight. In considering the evidence, 
you should in the first place bear in mind. 
the discrepancies and contradictions which 
I have pointed out to you and to which 
your attention has been drawn by the 
defence Pieader and you should consider 


how far those discrepancies and contradic- - 


tions are due to faulty memory." There 
'. Was, therefore, a clear direction to the Jury 
that they ‘would have: to make up their 
“minds whether, inspite of these contradic- 
tions, omissions and discrepancies, . there 
was evidence on which they felt that they 
gould.safely rely. The verdict shows that 
 "béhey considered the evidence satisfactory. 
‘Wa.think, therefore, that there i8 no sub- 
‘gtance in- this point. ` i 


. We have still to.deal.with the caseof the 
remaining threo, appellatits — Samiuddin, 
‘Bakshu: Mis and Hunoch Mia, The evidence 
against these three persons.is Very much of 
the same character, and it is of persons who 
.B&w them on 'the day of the occurrence in 
two Sampans and landing at Ohowdhury's 
..Ghat-and of witnesses, who say that they 
. saw them. again boarding the. Sampans at 
the Chowdhury’s Ghat on the day after-the 
dacoity:. The prosecution case evidently. was 


. that these men were associated together in 


these Sampens- both priorto and after- the 
"dacoity. Though it cannot be-said that that 
: evidence is conclusive, it was, no. doubt, 


‘open to. the Jury, if they thought so, to hold 


that. these facts-showed that these. appel- 
. Jants-had: actually taken part in the dacoity 

“and we cannot say that their decision ig 
wrong. This appeal, in our opinion, has: no 
‘substance, in it. ! 
z On these considerations, we are of opinion 
‘thatthe appellants have been justly con- 


xwieted,. We accordingly affirm the.convic-- 
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Inthe matter of KRISHAN CHANDRA, 
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. tion and sentence and ‘dismiss all the thre® 
appeals. l i T 
ALN, A. Appeals dismissed, 


i 
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LAHORE HIGH COURT, °° 
CiviL MIsORLLANEOUS.Oass No. 223- of 1927, 
l April22, 1927. PEE D 
Present; —Mr. Justice Broadway and Mr.. 
Justice Addison. TEE 
In the matter of Mehta KRISHAN 
. CHANDRA, PrLrADER. E 
Legal Practitioners Act (XVIII of 1879), s. 13 (a)— 
Pleader drafting; complaint for one: party—Appear- 
ng for accused in different complaint, whether im- 
proper, à "A 
Where. a- Pleader- who was consulted by a com- 
plainant'and who had: drafted a complaint relating 
to an incident which occurred on a particular date 
subsequently appeared. for the opposite party. to 
defend a complaint made against him by the same 
een on a diferent incident which occurred on 
a-subsequent date: 
Held, that the conduct of the Pleader did . not. in ` 
any way constitute a breach of the provisions- of 
8. 13 of the Legal Practitioners Act. i 


Oase referred by the District Judge, 
Multan, with hisletter No. 393, dated the 19th 
February, 1927, - : 

Chand 


Messrs, Moti Sagar and Mehr- 


Mahajan, lor the Respondent, 

Bréadway, J.—Lala Krishan Chandra; ~ 
& Pleader practising in Multan; has been 
reported to this Court by the learned Dis- 
‘trictJ udge for having committed an offence - 
under the Legal Practitioners Act. It is 
said that he is guilty of an offence under s. 
13 (a) of the Legal Practitioners Act 
XVIII of 1879 in that having been ene 
gaged by the complainant in certajncri- ` 
minal proceedings he subsequently appear- 
ed-for some of the persons -accused at 
a later stage of those proceedings. The 
learned District Judge has found that 
the complaint which led ‘him to make 
an enquiry into. the conduct of this Pleader 
was clearly the outcome cf personal spite 
and party feeling. He also. appears to. 
have found that the main story told by 
the complainant was false. Nevertheless 
on general grounds he appears to have 
‘thought that the Pleader should be cen- 
‘sured and has placed reliance on Ali 
Muhammad v. Sham Lal (1). In my judge 
ment the facts of that case. are quite 
AN 2P 190105; 45. Ia. R. 1904; 1.051, g, 
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different from those óf thepresent one, Here 
all that the complainant has been able 
to establish is that he had asked the 


* 


lating to incidents that occurred on the 


4th of September, 1925. The complaint 
itself is cast in very general terms, the 
names of the parties are not- ‘given in 
it, nor even. the date of tha. occurrence. 
The -proceédings that took place later 
related to an incident that was alleged 
to have occurredon the 20th of Novem- 
. ber, 1923, sọ that the complaint drafted 
by the Pleader-had clearly nothing what- 
ever to do.:with the proceedings in which 
he later-appeared, The learned District 
Judge thinks ‘that the complainant must 
in the course of consultation ‘have :dia- 


* 
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Pleader to draft a certain complaint re-' 


closed certain matters -relating to title © 


to the -Pleader, It is not easy to under- 
stand what these-matters could -have been. 
In any event in my judgment -no. breach 
of 8. 13 (a) of the Lsgal Practitioners 
Act Has been committed by. the Pleader. 


All that appears to have happened is. 


that he was consulted by the complainant 
who later on did notthink fit to engage 


him to prosecute the case instituted by- 


him in ‘connection: with a totally different 
incident. In these-circumstances had the 


it must be 


358 — 


The right: of zemindare:to:tanka which are recorded 


' as. their khas property.is absolute mpn only to 


such rights in the tenants asare set forth. in the 
khatian. ` s ee ik 
Prima facie, wheres khatidn.' drawn-up’ in cone 
formity with the provisions ‘of s. 109 -(gy-of the 
Bengal Tenancy Act does not state that a particular 
right, e. g, the right of-fishery, exista in the tenants, 
presumed that such a right does not exist, 
[p. 230, col. 1.] nat pr ses nies 
The . expression ‘dakhal sadharan’ does not neres- 
sarily include the right of fishery. ` 
Where the accused, the tenantsef a zemindar, diss 
regarding tha injunetion of a Magistraté, broke 


-open a-bundh of a tank of a comparatively - small 


area belonging to the zemindar and took a large 
quantity of ish therefrom: _ " 

Held, that the aaoused could not be held to have 
doted undera bona fide claim of right and could be 
dealt with by a Criminal Court. [ibid 

Bhogiram Dome v. Abar Dome (1), In the matter ‘of 
the petition of Madhab Hari (2), Madhoo Mundle v. 
Umesh Parni (3) and-Maya Ram Surma v. Nichala 
Katüni (1), distinguished. | " = 

Mr. Naréndra Kumar Basu, (with him 
Babu Indu Prokash Chatterjee), for the . 


Petitionera. - 


,. Bir B.L. Mitter, Kr. Advocate-Gener- 
„al and Babu Narendra Krishna Bose, for 


‘the Opposite Party. 


 JUDGMENT.—The petitioners in this 
case have been convicted under ss, 148 
and 379, Indian Penal Code, and have been 


.Benteneed to one month's rigorous imprison» 


Pleader appeared and ‚defended the per- . 


sons charged throughout the case he would: 


not, In my judgment, have committed any 


breach of the Legal Practitioners Act and 


no further action is necessary. . 
Addison, J.—1 agree. 


A. N. A. Reference dismissed, 
CALCUTTA HIGH COURT. 
OniMINAL Revision No. 994-07 1927. 

, January 13, 1928. 

Present:—Mr. Justice Ohotzner-and Mt. ' 

Justice Gregory. ^ . > 


. BREENIBASH MAHATA ANDOTHERS— "| 
ACCUSED—PETITIONERS hts 

| versus. . — 

" EMPEROR—Oppostrs Panty. . 

Penal Code (Act-XLV of 1860), ss. 148, 879 —Ten- 

ants catching fish in zemindar's tank disregarding 


injunction of Magistrate—Plea of bona fide- claim .. 


of right, whether available—Tenants' tight to fish in 
zemindar's tank—Presumption where khatian does not 
record such rights in -tenants—'Dakhal sadharan’, 
meaning of., i ioe E 


f 


ment under each section, the sentences ta 
ran consecutively. The offence which wag 
found to have-been -committed by them was 
in regard toacertain tank known locally 
as the-Padmabundh. Both the Oourts below. 
have found that this tank has been recorded 
inthe khatian of the Record of Rights as 
thekhas property ofthe zeémindar' and the 


 pétitioners were said to have cut the bank 


rights of eassment but 
‘fishing. 


of the tank,-drained off the water and taken 
from it fish valued‘at about Rs. 1,200, Both 
the lower Courts have found those facts to 
have been proved andthe lower Appellate 
Court has dealt very fully with the defence 
which was raised by the petitionérs; It 
“was there argued,as has been argued be- 


, fore us, that the remark made in the Reéord 
-of Rights against the tank which is’ plot 


No. 16, namely “dakhal:sadharan” included 
not only the right of irrigation and other 
also the tight of 


“Now khatian No, 86 has been drawn up 
in conformity with the provisions of s. 102 
(g) of the Bengal Tenancy Act and is 
intended to record what the tenants right's 


. in the particular-dags arè, This it does in 
 gome detail. It says, for instante, that 


;90-. 
.. eertain dags which aro given by numbers 
are to be’ jrrigated with the water of 
particular specified tanks. It also provides 
ior the contingency. of the tenants cutting 
across the ridges of certain other. dags 
jn order'to-enable them to get water, 
There are certain provisions relating to 
certain other easements, 
to graze cows, buffaloes etc., and to havea 
right of way. ms 
. The learned Advocate who has appeared 
in support of -the Rule has contended first, 
that khatian No. 86 is not exhaustive and 
that, though it does not specifically say that 
the petitioners have got fishing rights in, 
the tank, yet it may be assumed to be so 
by implication. It seems to us very 
difficult to accept this interpretation of the 
khatian.: Prima facie,where a particular 
right is not stated to exist, presumably it 
does not exist. The expression “dakhal 
aüdharan" with reference to this particular 
tank asfound inthe remark column does 


not, in our judgment, include the right. . 


of fishery which has been expressly ex- 
cluded from khatian No. 86. In fact, the 
right of the zemindars to the tank is 


absolute,.subject only to such restrictions. . | 


as àre set forth in the khatian, 


"The second point which the learned - 


Advocate forthe petitioners has urged is 
that, even though the right to fish in the 
tank wasnot in the petitioners, still, as 
‘they did so inthe exercise of the bona 
fide elaim of right, they ‘should not have 
been dealt with by a Criminal Court. Re- 
ference has been made in this connection 
to a series of cases reported as Bhogiram 
Dome Y. Abar Dome (1), In the matter of the 
petition of Madhab Hari (2), Madhoo Mundle 
v. Umesh Parni "n Maya Ram Surma v. 
Nichala Katani (4). But those cases may 
evidently be distinguished from the pre- 
gent case on the broad ground that they 
dealt. with the large sheets of water in 
one ease.a bheel while in the present 
case, the tank isof a comparatively small 
area, Then again, it seems exceedingly 
doubtful to ask whether the petitioners 


in this case can set up the plea of having 


acted under a bona fide claim of right for 
the simple reason that,on the second day 
of the fishing it seems to have been con- 
tinued for three days that is on the 16th 


* (1) 15 C. 388; 7 Ind. Dec. (N. s.) 843. 
. (2) 15 C. 390»; 7 Ind. Dec. (N. B.) 844, 
. (3).15 O. 392; 7 Ind, Dec. (N. s.) 845, 
~) 15 O. 402; 7. Ind. Dec. (N. a.) 852, 
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‘April, 1996, the Magistrate issued an in? 


junction on them restraining them from 
fishing, but this they disregarded possibly - 
on the 16tb, but undoubtedly on the l7th. . 
That being so, it seems to us- impossible to 
hold that they. acted under a bona fide 
claim of ‘right, - Ds 
Finally, the learned Advocate has con- 
tended that the sentence of two months’ 
rigorous imprisonment is under the cir- 
cumstances of. he case excessive. ' Here. 
sgain, the facts are that the - petitioners 
formed an unlawful assembly, -disregarded - 
the injunction of the Magistrate, broke 
down the bund andthe bankof the tank 
and took fish worth about Rs. ‘1,200. We 
cannot in these circumstances say that the 
sentence imposed is too severe. - <= > 
The Rule must accordingly be discharged. 
The petitioners must surrender to their bail 
and.serve out the. remaining portions of 
their sentences.  . id 
ALN. A, Rule discharged, ' 
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BOMBAY HIGH COURT. 
OriminaL APPLICATION For Revision No, 12 
E or 1928. 
e January 16, 1928. 
Present:—Mr. Justice Fawcett and 
< ni Mr. Justice Mirza. B 
HUSSEIN GULAM NABI AND OTHERS ^ 
ACCUSED— APPLIOANTS 
z VETSUS i 
EMPEROR—Opprosire Parry, 

Criminal Procedure Code (Act V of 1898), s. 106— 
Appellate Court—Power to order security after dis- 
posal of appeal. ee aoe . 

An Appellate Court has powerto require a bond 
under s, 166 of the Criminal Procedure Code even 
after disposal of the appeal and the confirmation of the ` 
sentence passed by the trial Court. The- section does 
not require that the order must be made at the time 
of passing the sentence. eS 

Emperor v. Bhausing Dhumalsing (1), followed. 

‘Criminal application for revision against 
an order of the Sessions Judge, Surat, 
in. Oriminal Miscellaneous Application No. 
12-of 1927. ^ ` 

Mr. H. M. Choksi, for the Applicants. 

JUDGMENT.—We. agree with the 
view.taken by the. Sessions Judge that he 
had power torequire bonds unders. 106° 


- of the Oriminal Procedure Code, even; 


although the actual order was not made at 
the time- of passing sentence, or rather. 
confirming the sentence that has. heen als’ 


E 
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thing in sub s.(3! of.s. 108 tolimit the time 
when the order can be made by the Appel- 
late Court so long as it is acting, in fact, 
as an Appellate-Court. and it has already 
been ruled by. this Court in Emperor.v. 
Bhausing Dhumalsingh(1) that sub-s. (1)of 
8. 106 does not control or limit the powers 
conferred on an Appellate Court or revisional 
Oourt.by subes.,(3) of the same section. 
In. this case the Sessions Judge was moved 


in fhe matter -of taking steps. under that 


sub-section at the time when the appeal 
“was. before him, and his proceedings were 
incontinuation of the appellate proceed- 
ings. The application is rejected. . 
© ANA 7 = Application rejected. . 
(1). 1 Ind. Gas. 454;. 33 B.33; 10 Bom. L. R. 759; 8 
Cr. L. J. 267, 


CALCUTTA HIGH COURT. 
OURIMINAL Reviston No. 645 or 1927. 
November 29, 1927. 
Present :—Mr. Justice Cuming 
^" On diference between "ER 
Mr. Justice Graham and Mr. Justice ~ 


; Cammiade. 
Syed AMBAR ALI—1sr PARTY—PETITIONER 


versus 
PIRAN ALI AND OTRERS—2ND PARTY 
`  —Opprosita Parry. 

Criminal Procedure Code: (Act V of 1898), s. 145 — 
Dispute as to possession—Duty of Magistrate to 
maintain actual physical possession—Delivery of 
8ymbolical possession by Court, effect of—'Áctual 
possession’, meaning of. i 
` -Per Cuming and Cammiade, JJ. (Graham, J. 
dissenting).—-In proceedings under s. 145 of the 
Criminal Procedure Code a Magistrate has to deter- 
mine who is in actual possession at the time or within 
two months of the proceédings, and he is, therefore, 


. 


bound to maintain the posséssión of'^ the party who. 


is-in actual possession ‘of the land in dispute even 
though the other party has. obtained symbolical 
delivery of the same through the Civil Court. [p. 232, 
col. 2; p. 233, col. 1] ; 

Per Cuming, J.—'Actual possession’ in s. 145 (1) of 
the-Oode means actual physical possession and not 
lawful or legal possession and includes even the pos- 
session: of a trespasser, [p. 234, col. 1.] _ 

Per Graham, J.—Possession in s. 145, Oriminal 
Procedure Code, means lawful possession which the 
Court can recognise -and not. the possession of a 
trespasser and wrong-doer. [p. 231, col. 2.] 


Oriminal revision against an order of 
the Additional Sessions Judge, Sylhet, 
dated the 23rd May. 1927, affirming that of 
the Extra Assistant Commissioner Sylhet, 
dated the 6th December, 1926. . 

Babu Hemendra Kwmar Das, for the Peti- 
tioner. 

Babu -Nripendra -Chandra Das, for the 
Opposite Patty, = 7070 oc 


, AMBAR ALT Y, PIRAN ALY, | 
ready passad bythe Magistrate. Theresias no. : 


201 
JUDGMENT, `.. ; 
Graham, J;—In this case a Rule was 
issued, calling on the Deputy Commission. 
er of Sylhet and the opposite party ta 
show cause why. the order of the Extra 
‘Assistant Commissioner of Sylhet, dated 
the 6th December, 1926, under s. 145 of the 
Code of Criminal Procedure declaring the 
2nd party (now the opposite party) to be en- 
titled. to retain possession *of certain land 
should not be set aside on the ground that 
the learned Magistrate erred in law in not 
upholding the possession delivered to the 
petitioner (lst party) under a Civil Court 
decree against the opposite party Piran.Ali, 
On the particular facts: in this case 
the. Magistrate's order is in my opinion, 
manifestly wrong, and he ought, I think, 
to have maintained the decree of the Civil 
-Oourt, and the possession given by it sub- 
raquent thereto: Atul Hazra v. Uma Charan 
Changdar (1) Akhoy Mondal v, Basu 
Rai(2) and Kunja Behari Dasv. Khetrg 
Pal Singh (3). The petitioner, Ist party, 
obtained possession of the land in:question 
through the Oivil Oourt on the 23rd July, 
1925, aud it is clear that the opposite party 
No. lPiran Ali (opposite parties Nos. 2 
and 3 are his sons) has throughout wilful- 
ly ignored the decree, and is treating the 
litigation asif it had never taken place. 
In my judgmentitis not right that the 
Criminal Oourt should support him in this 
attitude. 
The view taken in the Courts below 
seems to be that, however much right may 
be onthe sideof the lst party, the only 
thing that counts is actual possession 
aud that, possession being with the.9nd 
party, that party must succeed no matter 
how that possession may have been obtain- 
ed. I cannot persuade myself: that this 
is sound law. Possession,as [ understand 
the word, means lawful possession, and not 
possession taken by force in defiance of 
law. No Oourt ought,in my opinion, to 
recognise such possession as is claimed 
here by the 2nd party. The law is pro- 
verbially an ass, but I do not think it can 
for a moment countenance such a state of 
thinga as must necessarily follow if the 
decision, which has been arrived atin thig 
case is affirmed The land inquestion was 


formerly in dispute between the parties, 

(1) 33 Ind. Cas. 822; 20 O. W. N. 796; 17 Cr. L. J: 
182; 23 O. L. J. 555. 

(2) 73 Ind. Oas. 53; 27 O. W. N. 267; 37 O. L. J. 256; 
A.I R. 1923 Oal. 176; 24 Cr. L. J. 517; 
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“ed by the decree-holder, 


802 


and one of thém went to the Civil Oourt, 
. pud in due course obtained a: decree fol- 
lowed by possession, The 2nd party ignor- 
“ing that decision again took possession of 
' the land, and upon the 1st party complain- 
ing to the Magistrate he is informed 
that, though he has right on his side, the 


 - @nd party is in de facto possession, and, 


that being so, is entitled to retain ‘such 
possession untM evicted in due couree.of 
law. In other words the ist party, hav- 
ding already been successful in the civil 
litigation, is-to be again compelled to.have 


.yecourse to the Civil Court, and that with-. 


in:.about a yearof the passing of the dec- 
ree, (The Police report was dated the 
29th May, 1926). From the point of view 
of the Ist party the position ‘seems to be 
4 hopeless one, and the result appears to 
be due to making a fetish of -possession. 
‘No doubt,it is true that in cases under s. 
, :145 of the'Code. of Criminal Procedure 
possession of the land in dispute is the 
only point to-be decided. But it must, I 
think, be lawful possession which the 
. Court can recognisé, and not the possession 


ofa trespasser and wrong-doer, 


. There is another aspect of the matter. 
The section relates to disputes regarding 
land, In this instance the dispute had 
been finally decided in the Civil Court. 
"That being.so. there was not, properly 
speaking,any dispute, the Magistrate had no 
jurisdietion, and the proper course would, 
‘it seems to me, have been to’ take.steps 
unders. 107 of the Code of Criminal .Pro- 
 eedure against the aggressive party or par- 
‘ties... ae 

^: For the above reasons I would make the 
‘Rule absolute on the ground on which it 
Was ‘issued, and set aside the order declar- 
ing the 2nd party to be in possession of 
the land, leaving it tothe Magistrate to 
proceed under s. 107 of the Code of Cri- 
minal ‘Procedure, if the adoption of that 
course is deemed to be necessary. 

- As my learned brother is of a-different 
opinion the case will be laid before the 
- Chief Justice in order that it may be refer- 
: red to a third Judge. ' 

. Cammiade, &.—Briefly the facts 
found by the Magistrate are as follows :— 

. The land in dispute is the holding of 
Piran Ali, the 2nd party. It was sold 
in execution of a decree and was purchas- 
Mathura Náth 
Das. The sale was confirmed on the 10th 
of. May, 1923, Muthura. sold his rights to 
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the lst party by two deeds executed res - 
peotively in October and November, 1928: 
The lat party obtained: delivery of posses- 
sion through Court on the 8th of July, 
1925. The property consists of about 14 
bighas ‘of land, comprising arable lands and 
two homesteads in the occupation of the 
2nd party. The latter were not removed 
from the homestead at the time delivery 
of possession was given. All that. the 
peon did was to read his writ and plant | 
a bamboo on-the arable land. Aus paddy 

was standing on that land at the time pos- 


session was delivered. The 2od party reap- 


ed this paddy. The lst party instituted 
criminal proceedings, which were dismiss- 
ed. The 2nd party then grew winter. 
paddy on the land and harvested it, .The 
lst party attempted to take possession “in 
April and was resisted. .He then applied 
for possession under the provision of s. 145- 
of the Criminal Procedure Gode. ' 
These being the findings, the -Magis- 


‘trate was,in my opinion, right in declar- 


ing that -the 2nd party were in possession. 
The law provides summary remedies for 
the recovery of possession when the party 
in posséssion is ousted unlawfully. These 
remedies are provided ins. 145.of the Coda 
of Oriminal Procedure and s. 9 of the 


Specific Relief Act.. A person entitled to 


these remedies must apply to the: Court 
within the time prescribed; and, if he 


fails to apply within such time, he can 


only fall back on.the ‘ordinary remedy, 
namely a suit. | ; 
It is expressly provided in s, 145 that 


‘the Magistrate wil uphold the possession 


of the person whom he finds to bein pos- 
session, except in cases; when one of the 
parties had been ousted from possession 
within: two months of the date of the 


Magistrate's order passed under the first 


sub-section ofthat section, In this case, 
the -Magistrate's order is -dated the 3rd 
of. June, 1926. As the Magistrate has 
found thatthe 2nd party ‘had been in 
possession at .least from thé month of 
August previous, eno other order was poe- 
Bible except the one the Magistrate has 
passed. In these circumstances I would: 
discharge this Rule. 





"Their Lordships having differedin opinion 
the:case care before Mr. Justice Ouming 
who delivered the following i 
- JUDGMENT. —This. Rule. was granted 
on the following ground. “ That- the- learned 


Y0B 1, O. 19828 
Magistrate erred in law in not upholding 
the possession delivered to the petitioner 
under the Civil Court decree against the 
opposite'party Piran Ali.” : Owing toa dif- 
ference of ‘opinion between my learned 
brother Graham and my learned brother 
Cammiade the case has been laid before me 
for decision,  - 

The facts will appear to be these ; 

The landin dispute was originally the 
holding of Piran Alithe 2nd party, The 
land was mortgaged. The mortgagee ob- 
tained:a decree on his mortgage, sold the 
property and. purchased it himself. He 
Bold his interest to the present lst party 
and the lst party applied to the Court and 
was put in possession on the 28rd July, 
1925, by the planting of & bamboo, In 
other words he was given symbolical pos- 
session. . The 2nd party remained in actual 
possession. Then on 30th April, 1920, the 
lst party applied to the Magistrate. Pro- 
ceedings were drawn up under s. 145. 
The Magistrate found the 2nd party in 
possession and declared him entitled to 
possession, 

Against this order the Rule has been ob- 
tained, | ; 

The lst party argues that as possession 
was delivered to him on the 23rd July, 1925, 
by the Civil Courtthe Magistrate is bound 
to maintain that possession. l 

The opposite party contends that all the 


Magistrate has to determine is who isin’ 


actual possession at the time or within 
two months of the proceeding and to dec- 
lare him to be entitled to possession. Bach 
party has cited numerous rulings to sup- 
port his contention, The lst party relies 
on. the cases reported as Shama Soondery 
Debia v. Jardine Skinner & Co. (4), Rat 
Mohan Roy v. Wise (5), Duriao Singh v. 
Uma Proshad (6), In the matter of Chutra- 
put Singh (7), Gobind Chunder Moitra v. 
Abdul Sayed (8), Akhoy Mondal v. Basu 
Rai (2), Atul Hazra v. Uma Charan 
Changdar (1), Guiraj Marwari v. Sheik 
Bhatoo (9), Kedar Prasanna Lahiri v. Lalit 
Mandal (10) and Gordon Sims v. Johurry 
Lai (11) while the 2nd party relies on 


(4) 6 W. R. Cr. 10. 

(5) 16 W.R. Or. 24. 

(6) 24 W. R. Cr. 16. 

(7) 5 C. L. R. 200. 

(8) 6 0.835; 8 O. L. R. 217; 4 Shome L. R. 115; 3 
Ind. Dec. (N. s ) 540. 

(9) 32 C. 796; 2 Cr. L. J. 761. 

(10) 2 C. L. J. 147; 2 Or. L. J. 572; 

41150, W. N. 563; , ; 
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Lowsen Santal v. Kal Charan Santai 
(12), Atul Chandra Mandal v. Srinath Laik 
(13), Hazari Khan v. Nafar -Chandra Pal 
Chowdry (14), Rakhal Dolui v. Makhan Lal 
Ghose (15), Kuldda Kinkar Roy v. Danesh 
Mir (16), Shahabaj Mandal v. Bhajahari 
Nath (17). A consideration of these deci» 
sions undoubtedly would go to show that 
the rulings cited by each party support the 
view he would have takea and in this 
view the matter probably should go before 
a Full Court, But asa Judge sitting alone 
I have no power to make such a reference, 
So faras- Iam concerned this is perhaps 
fortunate forin view of the contrary de- 
cisions I am able to approach the ques- 
tion unfettered by former decisions and to 
decide it on the plainand simple worda 
‘of the section itself. With great respect 
to thelearnee Judges who are responsible 
‘for some of the: decisions I cannot but feel 
that the exacs words of the section and 
‘the purpose for which it was enacted have 
‘been sometimes lost sight of. The aim 
and object of the section is, in my opinion, 
‘the maintenance and preservation of the 
publie peace and nothing else, No rights 
are to be decided underit. It is, no doubt, 
for this reason that the revisional power 
of the High Court was expressly excluded 
under the Code before 1923. J will, there- 
fore, cite the material portions of the sec. 
tion which are these: ‘‘ Whenever a Dis- 
trict Magistrate, Sub-Divisional Magistrate 
or Magistrate of the First Class is satiefi- 
ed from a Police report or other informa- 
tion thata dispute likely to cause a breach 
of the peace exists concerning any land or 
water or the boundaries thereof, within his 
jurisdiction, he shall make an order in 
writing, stating the grounds of his being so 
satisfied, and requiring the parties concern- 
ed in such cispute to attend his Court in 
person or by Pleader, withina time to be 
fixed by such Magistrate, and put in writ- 
ten statements of their respective claims 
as respects the fact of actual possession 
of the subject of dispute." 


12) 8 C. W. N. 719: 1 Or. L. J. 717. 
. (13) 53 Ind. Gas. 938; 23 C. W. N. 982; 300. L.J, 
123: 20 Or. L. J. 840. ` 
(14) 40 Ind. Oas. 718; 22 O. W. N. 479; 18 Or, L. J. 
18 


(15) 104 Ind. Cas. 443; 31 O. W. N. 964; 28 Or. L. J, 
827: A. I. R. 1927 Cal. 701. 

(16) 33 O. 33; 10 0. W. N. 257; 2 O. L. J.271; 2 Or. 
L. J. 670 (F. B.). 

(17) 75 Ind. Cas. 75; 49 C. 177; 25 0. W. N. 743; A, 


T; R: 1922 Cal, 364; 24 Or; L. J. 875. 
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OB. 7. 
* "The word. "setual " requires to. be heavi- 
‘ty. underlined. It istha omission I, think, 
to consider ‘the ^ meaning of; the word 
“actual " whioh has led to the numerous 
conflicting rulings in this Court. .. 
. Sub sections, (2) and (3) are, not material, 
Sub-sections (4) runsi— > : P 
- The Magistrateshallthen, withoutreference 


^^ tothe meritsof thé claimsof any of such parties 
"7 ' taa right to gpssess the. subject of dispute, 


jt, it. means, 
.*Jt means 


meruse...and, if possible, decide whether any 
‘and which of the parties was at the date of 
the.order before mentioned in such posses. 


..gion of the said subject." Proviso (1) may 


~ 


‘be also noted. It-is not necessary to cite 
jt vat length. The material portions of 
this sub-section are the words I have under- 
lined. What is abundantly clear is, there; 
fore, that what the Magistrate has to decide 
js, who isin actual possession. ==, 

‘The word such possession obviously refers 
‘tothe actual possession mentioned in sub- 
„s. (1). Heisnot to decide the merits of the 
‘claim of the partiesto aright topossess the 
subject ofdispute. The section specifically 
“states he is not to, What then does 
actual possession meni? As I understand 
actual puyeical possession. 
the possession of the person 
“who has if I may put it so, his feet on 
the land, who is ploughing 1t, sowing 
.or growing crops on it entirely irrespective 
of whether he bas any title or right to 
possess it. Actual. possession is not the 


pame as a right to possession nor does. 


it mean lawful or legal possession, Ifthe 
Code had meant lawful or legal 'posses- 
sion I presume it would have said so, 
The very ‘fact that, the expression ‘actual 
possession’ is used shows that the Legis- 
Jature was contemplating a possession 


other than lawful or legal. This is. clear 


- from sub-s. (4) for the Magistrate is not .. 


to determine who has aright to possess. 


is: known’ as symbolical possession is 
not :necessarily, in actual possession, 
If he were, the expression ‘symbolical’ 
would be meaningless. If the Magis- 
trate must. maintain, as has been held 
in- some decisions, . the possession. given 
through the Civil *Court he must at once 
dj what the: section expressly says he 
shall not,. namely determine who has a 
: right ,.to ` possession , and to whom the 
Civil Court has given possession, in other 
words determine the right. to possession, 


W Actual possession is not necessarily law- 
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The person who has. obtained what. 
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ful possession; It may be the possession, 
of a trespasser without any title what« . 
ever. ` l . A 
The Magistrateisexpressly prohibited from, 
determining whether the possession is lawe: 
ful or not, in other words whether the 
person in possession -hag any title on 
right and to say that the Court has ta 
decide whether the possession is lawful - 
or not, that is to say, that the Court. 
is to do the very thing which the section 
expressly prohibits him from doing. l 
To contend that because the Civil Court . 
has decided who has a right to pos- 
gession that there is no longer any. dis- 
pute is to ignore realities. 
There is no doubt possibly no 
to title, diee 
But that does not prevent there being 8 
dispute as to who is in possession. . 
What the Civil Court had decided in this . 
case was who had arighttopossession, nob — 
who was in possession. It is not correct 
to say that in these circumstances the 
decree-holder or person having a right 
to possession has no remedies, He.had, 
They will be found in O. XXI, rr. 97,- 
98, 99 of the Code of Civil Procedure, . 
It ‘is for the decree-holder to avail him- © 
self of the provision of the Code to 
obtain real and effectual possession. I, 


dispute ag 


therefore, agree with my learned. brother 
: Cammiagde, The Rule stands discharged. 


A, N. A. Rule discharged, : 


NAGPUR JUDICIAL COMMIS- 
"^ : 'SIONER'S COURT. ME. 
ORIMINAL Revision No;.371 or 1997. ^ 
i January 25, 1928. i 
. Present :—Mr. Hallifax, A. J: C. 
- SITARAM KUNBI—Appticant 


|. versus 
EMPHROR—Oppostre PARTY. f 
Maxims—Ignorance of law how far an excuse— 
Presumption of knowledge of law, scope of— Breach 
of law —Punishment, whether compulsory. . l . 
The maxim ‘ignorance of law is no excuse’ is very ` 
widely stated. Though ignorance of law is not. a 


‘ground ‘for. acquittal for a breach of it, if is ordi- 


narily very much of an excuse as it leads toa reduc- 
tion of the sentence. [p. 235, col. 1. 

. There is no daw that says a penalty must. always 
follow a conviction. The maximum penalty for. 


. each breach of the law is fixed by it but there is no 


minimum except ina very few special cases, [p. 235, 
ool, 2; p. 236, eel, 1.] 7 " 
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- Application for revision .of the: fiading . 


of the Sub-Divisional Magistrate, Multai,:. 


dated the 8th September, 1927, in Criminal. 
(ase No. 41 of 1927. x 
Mr. M, R.. Pathak, for the Applicant. 
 ORDER.—The- applicant. for revi- 
sion is Sitaram Kunbi, a malguzar of the 
Betul District. On the 3rd of September, 
1927, he purchased one tola-of opium at-the 


* 


licensed shop at Multai.. A Sub-Inspector .. 


of Excise was informed ofthis and accosted 
him immediately afterwards and he ad- 
mitted what he had .done without any 
attempt at-concealment or evasion. ‘The 
reduction of the amount of opium. which 
& person may have in his possession at. 
one time from one tola to halfa tola was 
made on the 2nd of November, 1926, just 
ten months before. Sitaram Patel was found 
guilty on his own confession of an offence 
punishablé under cl. (c) of s. 9of the Opium 
Act and ordered to pay a fine of Hs. 50 
and he has applied for revision of this 
order. ESL 

The conviction is 
The Magistrate has held that the accused 
was unaware of the change made in the 
Jaw. ten months earlier, and was inveigled- 
by the man in the shop to buy more than 
half a tola, but -his own statement in the 
case shows that it was not so. Anyhow 
ignorance of the law is not a ground for 
acquittal. for a breach.of it, according to 
the principle usually wrongly stated by 
saying that ignorance of the law is no ex- 
euse or that everybody must be presumed 
to know thelaw. Ignorance of the law is 
ordinarily very much of an excuse, as it 
leads to a reduction of the sentence though 


- 


it cannot lead to an acquittal. ; 
. As to the other statement of this maxim, 

to presume a fact is. to. accept it as proved. 
and act upon it as if it were a fact so that 
to presume that everybody knows the law. 
is to accept as true what is known to be. 


untrue. Thatis going beyond all reason, - 


and naturally a great deal beyond anything" 
in:the. Evidence "Act. The-.-principle of. 
which these two -versions of the maxim; 
are, like most maxims, much too wide d: 
statement, is that it 1s every man's busi- 
ness to know the law and to keep-inside. 
it, and if he breaks it because he has not 
taken the trouble to do so, he' is as much. 
liable to punishment, though usually not: 
liable to. as much punishment, . as. if. he-. 
had. EE ; 

Ag te thes 


entence,.& fine of Rs, 50 isi 


+t 
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obviously too heavy. a punishment under 
these circumstances. Inthe Magistrate a view 
that the Patelsinned in ignorance itis mons., 
trous, but anyhow it is four or five times 


..a3 heavy.. as the. punishment ordinarily 
“inflicted insuch a case. It does not appear, 
. however, thatthe amount of the fine: waa 


based on ‘the consideration that to pay 
Rs. 59 would .be no harder for. Sitaram 
.Patel than paying. Rs, 10 would be for a 
‘poorer.man,. On the contrary, itis more 
than probable that the Magistrate refrained 
from inflicting a smaller fine because ha 
was. aware that & person in that position 
would regard it as a much heavier penalty 
on account of the obloquy and ridicule to 
‘which it would expose him. : 

‘That idea isan entirely perverted idea, 
"but. it does exist and indeed is very general. 
In the petition presented to this Court 
there is a second prayer. that, if the appli- 
cant: isnot acquitted, the amount of the 
fine’ should be reduced to five rupees, 
The learned Pleader who presented it 
admitted, however, that he had no definite 
„instructions: to ask for anything but an 
"&equittal, and that he believed his‘ client 
would object strongly to any ‘reduction of 
the sentence, holding thata fine of anything 
less than Rs. $0. would lowerhim in the éyes 
of his fellows. ; - 

The Magistrate was-then faced with the 
alternatives of passing a sentence much’ 
too heavy for the offence, or of passing 
what is called a “nominal” sentence which | 
would be‘ heavier still in the..case.of this 
offender. Butthere-is a third possibility 


which is to.pass a sentence of nothing at 


al. That is really the same as a "nominal" 
sentence; the only difference is that it is & 
‘great deal more honestand avoids the totally 
unnecessary and untrue pretence that it 
is a sentence ofsomething. That pretence 
itself issothin, that it is no more than a 
pretence at pretending. "ES S 
.. Theidea thetsome penalty must be in- 

flicted-is probably based on ss. 245 and 258 of 
the Oriminal Procedure ^ Code, . which 
gay that in summons cases and Warrant 
cases ` the , Magistrate: “shall, if he 

finds the accused guilty, -pass "sentence 

on him according -to slaw: .But-if the, 


” infliction of no penalty is, not -“aceerd-, 
‘ing tolaw" when itis done -openly, it is 


surely even. less so when it pretends to. 
be what it.is.not.; There-is no law that 


. gays a penalty: must always follow a con- 


viétion;: The maximum. penalty. for each. 


936 
breach of the law is fixed by it, but there 
is no minimum, except in^ a few special 
pases, l 


^. ! The convietion of Sitaram Patel of being 


‘in possession of more ‘than half a tola 
of opium is maintained and the sentenca 
passed on him is altered to one of nothing 
at-all. It may be remarked that he has 
. practically been fined fairly heavily, and 
perhaps more than Bs. 50 in the costs he has 


incurred. 
ANA, Sentence.altered, 
LAHORE HIGH COURT. 


ORIMINAL ÁvPBAL No. 146 or 1927. 
| -April 6, 1927. | 
Present:—Mr. Justice Fforde and 
Mr. Justice Tek Ohand. i 
E EMPEROR--APPELLANT . 
pi mE versus 
.. + ‘DES RAJ —RESPONDENT. 
“Post Office Act (VI of 1898), a. §2—-Extraction of 


Y, P.-article by Post-Master—ubscquent payment of 


- - amount due~Offence~Criminal misappropriation. 
"The accused, & branch Post-Master: who was also 
` & trader ordered for some. articles and on receipt of 
the value-payable cover containing the Railway 
receipt relating to the consigment of the article, he 


- ‘extracted the Railway receipt. without: paying the 


` 


-jüoney due and took delivery of the articles from the 
Railway. A few days thereafter he paid into the Post 
Office the amount payable to the office on account of 
the V. P. article. Between the dates of the extraction 
of the railway receipt from the envelope and the actual 
payment of the money into the office he made an 
' entry daily in the postal registers that the article 
was not delivered on account of the absence of the 
addressee : : 
‘Held, that the accused was guilty of ‘an offerice 
under s, 52 of the Post Office Act. [p. 237, col. 1.] 
""Oriminal appeal from an order of .the 
Magistrate, First Class, Sialkot, dated the 
20th November, 1926. 
- Mr. Carden Noad, Government Advocate, 
for the Appellant. - 
Mr. Jagan Nath Bhandari, for the Re- 
‘spondent. ; 


^ i JUDGMENT. 
" Fforde, J.—This is an appeal by the 
` Grown from an aequittal, The facts are 
' very simple and may be stated shortly. 
The respondent was at the time of the 
‘matter complained.of a branch Post-Master 
ofthe village Throh in the Sialkot District. 
For ‘his: services as such he received a 
. t&lary of about Rs..5 a month. He- was 
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also a shop-keeper trading under the nam9 
of Gauri Shankar-Des Raj, Gauri Shankar 
being his father, -Some time in August, 
1925, the respondent had ordered a consign- 
ment of flour from the Pioneér Flour Mills 
at Shahdara in-order to meet the requires 
ments of his shop for the cattle fair which | 
was due to take place at the end of that 
month. On the l3th of August, 1925, a 
value-payable envelope arrived at the 
branch Post Office in question. Thig 
envelope contained a ‘Railway receipt for 
the consignment of flour On the 16th 
of August the respondent opened . tha 
envelope, extracted the Railway receipt, 
went down to the station, where the goods 
had by this time-arrived, and took delivery, 
On the 22nd of August he paid the price 
of the goods into the Post Office, In tha 
meantime, that is between the 15th and 
21st of August, the respondent made certain 
entries in the books of the Post Office in 
the branch office daily account form in 
which under the column headed '‘ Explana- 
tion of non-delivery of registered articles 
and parcels and value-payable articles in 
deposit " he entered the words “on account 
of the absence of the addressee.” This 
explanation was repeated daily from the 
15th to the 218t. On the 22nd, as I have 
already stated the money for the goods was . 
paid into the Post Office, 

Itis clear upon these facts, which hava 
been conclusively proved, that the respond- 
ent has been guilty of an offence under a:52 
of the Post Office Act (VI of 1848). The 
respondent himself admitted that he had 


‘taken possesion of the value-payable letter, 


that he extracted the Railway receipt, that 
he had got the goods on the strength of thig 
document and that he had failed to pay the 
amount due until the 21st of August. Mr, 
Jagan Nath has urged that these circum- | 
stances do not show that there was any 
intent on the part of the respondent to mis- ` 
appropriate the value-payable letter and 


‘that no offence has been committed under 


8. 52 of the Post Offiee Act. This argument 
obviously cannot succeed. The fact that the 
respondent made a series of false entries 
for the purpose of selling stores which had 
been consigned to his firm under the value- 
payable Post Office arrangement, shows 
that he was perfectly aware that be was 
doing a wrong act. Moreover, every shop- 
keeper knows that the whole object of con- 
signing goodson the' value-payable system 


is to prevent the -gooda being delivered 


* 
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Bon who has forsome time been occupying 
the duty of & Post- Master must be perfectly 
aware of the importance of strictly: ob- 
class of transactions. ` 
The trial Magistrate in acquitting the 
respondent has at the conclusion of his 
judgment said i— . l l 
: * His offence would, therefore, only be a 
technical one and, it might amount 
to misappropriation but it was not 

A ~ criminal toisappropriation." . 
~The offence, no doubt, is a technical one in 
the sense that no loss was incurred by the 
Post Office and the money involved was 
voluntarily returned,.but the offence un- 
doubtedly does amountto criminal’ misap- 


serving the rules in conneetion with this 


4 1 


propriation within the meaning of e, 403, | 


Indian Penal Code. The trial Magistrate 
has relied upon the case of Imam Din v. 
Emperor (1). That case, however, has obvi- 
ously no bearing upon the facts before us 


and Ido not consider it necessary to discuss - 


if. 
The question remains what punishment 


should be imposed for this offence, The. 


respondent isa young man and is apparent- 
.ly a respectable one. 


Inspettor of Post.Offices, Pasrur Sub-Divi- 


Bion, ih the month, of December, 1925, and . 


this official satisfied himself with censuring 
the respondent: 


"but serious, I think that the interests of 
justice would be met in the present case 
by& nominal imprisonment coupled with 


ne. 

I would accordinly accept the appeal, set 
‘aside the. acquittal and convict the re- 
üpoudent' under s. 52. of the Pcst Office 
Act VI of 1898, and would sentence him to 
be imprisoned till the rising of the Court 
and to pay 2 fine of Rs. 100, or in default, 


to.undergo three monthe’ rigorous imprison- 


ment. | à 
Tek Chand, J.—I agree, | 
A. N. A. Appeal accepted, ` 
aj B9 P, kuk, ma 0.2 5 5 


* 
. 


x 


! RAM GOPAL GOENKA 9, CORPORATION OP CALOUTTA.' 
untilthe money has-been paid, and a per-. ; 


The offence tcok , 
placeaglong ago as August, 1925. lt was 
known to Nazir Ahmad (P. W. No. 7), of - 
the Daska Post Office, at the time. It was . 
aleo investigated by Ram Lal (D. W. No. 2) | 


nder these circumstances- 
'Blihough the offence under: 52 of the Post . 
Office Act cannot be regarded as anything: 


„for the Opposite Patty, 


the Calcutta Municipal Act, 1923, 


ay 


237 


^ CALCUTTA HIGH COURT. 
“ ORIMINAL Revision No. 1017 or 1927. 
December 16, 1927. ` 
Present;—Sir George Olaus Rankin, Kr., 
‘Chief Justice, and Justice Sir Philip L. 
^. Buckland, Kr. 
RAM GOPAL GOENKX-—Accusxp 


t 


— PETITICNER 


versus . i a 

CORPORATION or CALCUTTA— 
i . Opposite PARIY. : | 
-Caleutta Municipal Act (III B; C. of 1028), s. 368— 
Alteration of structure before 1028 without sanction 
Proceedings under new Act, legality of—Dismissal of 
previous proceedings for want of sanction of Munici- 
pal. Committee—Fresh proceedings after sanction, whe» 

ther barred, : 

The new procedure prescribed by the. Calcutta 
Municipal Act of 1923 is applicable to proceedings relat- 
ing to contravention of the old Calcutta Municipal Act 
.of.1899.and an, arder can be made under s. 363 of 
the Act.of 1923 directing the demolition of addi- 
tions and. alterations to premises even, though, such 
additions and alterations were made while the Act 
of 1899 was in force. [p.238,col.1.} = °° 00O 7 

. The mere fact that proceedings to obtain an order 
for demolition were held to be nugatory for want of 
sanction of the. Municipal Committee, does not, pres 
vent new proceedings being started for the same 
re ro obtaining the necessary sanction. [p. 23s, 
| CO i P 2 : i i 
.. Onminal revision against an order of 
the Municipal Magistrate, Caleutta, dated 
the 26th September, 1927, Tu 

Babus Suresh Chandra Talukdar and 
Mohendra Kumar Ghose, for the Peti 
tioner, 2 27 

Mr. D. N. Bagchi, Babus Barantshibasi 
Mukerjee and Gopendra Krishna. Banerjee, 


a 


- 


JUDGMENT. . | 


Rankin, C..J.—In this ence it would 
appear thatit is alleged by the Corpota- 
tion of Calcutta. that the present applicant 
at his house No. 7, Bysack. Street, bad 
certain additions and alterations mada 
without any necessary sanction being 
obtained from: the : Corporation in thet 
behalf. It would seem that these addie 


"tions aud alterations were made at toie. 


time prior to 1928 and it would seem thet 
after the new Municipal Act of 19283 came 
into force proceedings weretsken to get 
a demolition order frcm a Magistrate jn 


 respéct.of the erections complained of, 


Those proceedings were apparently brought 
without taking. the necessary preliminary 
steps prescribed by $s.:303. and :64 of 


and it 
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ference to those provisions which require- 


certain sanctions or preliminary procedure. 
before legal proceedings can be validly. 


25 29988... RAM GoPaL-GOBNKA v; CORPORATION OF CALOUPTA.. 
was pointed outatthe time that even if 


. those proceedings were regarded as pro- 
ceedings under the old Act of 1899 


7 
D 
. 


, those proceedings came to nothing and 


' madeunder s. 


they again «were incurably defective by 
reasons that there had been no preliminary 


sanction given by the General Committee 


as required’ by the old Act. Accordingly 


what' has happened after that has been 


- first.of all that the Legislature has passed 
: Bengal Aet V'of 1926. Thathaving been 


passed the present proceedings were really 
founded by a notice dated the 22nd of 
July, 1927, calling upon the: applicant to 
“show cause why an order should not be 
363 of the Act of 1923 
directing that the work of all erections done 
at premises No.7 Bysack Street or so 


_. much of thesame as has been unlawfully 
' executed be demolished at your expense 


on the following among other grounds:— 
Additions and alterations without sanction”. 
That is à notice which was headed "s, 363 of 
the Act III (B. O.) of 1923." l 

“Now, it appears to: me that if this matter 


Executive Officer 


started there is the second sub-section. 
The purpose of that is to say that 
the powers and duties of the. General 
Committee and of the Chairman under 
the old scheme shall be deemed to have 
vested in the Corporation and the  Ohief 
respectively and that 
when any action has been taken in accord. 
ance with the old Act such action shall 
be deemed to have been taken. by the 
corresponding authority under. the, new 
Act, and the corresponding -provisions of 
the new Act shall be deemed to have been 
complied with. The third clause begins 
by saying "Save as provided insub-s. (2)”, 
With .that execution, namely the exception 
of the particular provisions already made 
with regard tothose matters, it says that 
“the procedure prescribed by this Act shall 
be followed in all proceedings relating to 
@ contravention of the provisions. of the 
Calcutta Municipal Act, 1899". In my 


. “has stood, upon the 363rd° section of the 
- Act of 1923 alone, it might very well be 
_, ‘paid that these erections having been 


judgment the effect of that is this:. There is 
no doubt that necessary sanction had been 
taken before’ these proceedings were. ina 


completed before 1923 were -not ."altera- 
tions or additions.” within .the meaning 


of that particular.s, 366 of the Act of 1923, : 


But it hasbeen drawn to our attention 
that by Act. V of 1926 provision has, been 
made whereby proceedings relating to a 


-‘‘gontravention of the provisions of the 


Calcutta Municipal . Act, 1899, are to be 


*: taken in the, manner’. prescribed . by. the 


Act of 1923; in other words, the new 


stituted before a Magistrate, That. being 
clear enough, sub.s. (2) of the new section: 
having been complied .with in - that. way, 
fortherest the new procedure is to bë 
applied to & legal proceeding relating to 
a contravention of the old Aot. Thatbeing 
sol am-of opinion that the application 


to the Municipal Magistrate is. quite in 
order. : ae 


It has beén suggested thet. because thë 


procedure .i&to be applied to contraven- 

". tionof the old Act as well as to contraven- 
tion of the ^new Act,” Accordingly this 
.would be a:perfectly good order to make 
under s. 3630fthe new Act although the 

^ ‘breach of the regulation was committed 


previous proceedings to obtain..a demoli- 
tion order came. to’ nothing by reason ` 
that there was no sanction in.the proper - 
‘way no further application: can bemade . 
by the Corporation to have these structures 
demolished. How the -matier would have 


=`- „under the old Act. ' -4 .Btood had the .previous application been 
5? .  .Ithas been suggested in argument by .deelt with on the merits is another matter. 


~ "My Talugdar that the third clause of 
“the new.s. 557 (a) inserted into the Act 

C tof1993 by the -Amending Act of 1926 
- ^ -qoes not. have this effect, If one looks 
mat the three clauses of that new section 
one -finds therein that the firat clause is 


-ButI am quite satisfied that the mere fact 
-that proceedings have been held.to ba: 
nugatory because they, were not started 
„after. proper sanction cannot prevent new 
proceedings after sanction from being 
started to obtain a demolition order. . . ` 


-tosay‘thata proceeding which has been Ia this view the Rule must ‘be dig- 
ínstituted under the old Act or which charged. S | 
. might have been instituted under the old Buckland, J.—I agree, T ; 
-Act may bè continued or instituted by the A. N, A, Rule discharged, 


.- Corporation: as:constituted under- the new 
. Aet, . Thatis the first clause. With re 


wt 


> 
Y 


Th 
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LAHORE HIGH COURT. : 
Criminar RavistoN No. 917 oF 1926. 


March 3,1927... . 2! 


Present :—Mr. Justice Fforde and 

"Ni Mr. Justice Addison. - 
MUHAMMAD ISMAIL-—ACCU8ED—. 
PETITIONER - Nx 


(5 t 


4 - 


T . VETSUS NES 
EMPEROR Tmusoveg KANSHI RAM .; 

l | ——ÜOMPLAINANT—RESPONDRNT, 
Criminal Procedure Code (Act V of 1898), s. 197— 


of Local.. Government, when necessary—‘Acting or 
purporting to act in the discharge of official duty'— 
Question of fact. © ^ ^^ 0, + |j ' 

A complaint was made against a member of & 
Municipal Committee that, he, by exercising undue 


influence on a Sub-Overseer of the Committee, stopped. 
that Sub-Overseer from purchasing bricks from ‘a’: 


-certain person and compelled him to give his assent 
to the purchase of. bricks from the accused himself. 
‘There was no allegation in the complaint that the 


-accused obtained this. advantage to himself, acting or 


purporting to act in the discharge of his official duty 
as a Municipal Commissioner and in fact, the 
‘suggestion in the-complaint was that, taking. -ad- 
vantage of his position, he went out of his official duty 
to obtain the contract himself: n 

...Held, that on the facts of the case it did not fall 
within the purview of s. 197 of the Criminal Proce- 


dure Code, and sanction of the Local Govérnment was 


not necessary. for prosecuting the accused. + ——— ^ 
z The question whether a person committed an act 
while acting or purporting to. act in the discharge of 


his official duty-is a.question of fact, | 
Application for. revision of an order of the 


Sessions Judge, Hissar,dated the 12th May, 


1926, affirming: that of:the Magistrate, 


> 


21at-Septeriber, 1925. ET 
"Mr. Zafarullà Khan, forthe Petitioner. 
«Mr. D: R. Sawhney,. Publie Prosecutor, 
“for the Respondent, EM MN 


D ORDER. ~ 


. Gàmphell, J.—(November 11, 1926).— 
The point which. arises in this revision 
‘petition is one which, I think, should be 
:decided by a Division Bench. ‘lhe question 
concerns the interpretation: of s.. 197, Code 
‘of Oriminal Procedure, which in its present 
‘form is different from the previous section 
under which the Punjab rulings’ Bakhshi 
Ram v. Dewan Ganpat Rai (1), . Nur Bakhsh 
v.Emperor (2) and Amir Singh v. King- 
Einperor (3) were delivered. Section 197 pro- 


1) 14 P. R. 1800 Or, ` 8 
ni P.R 1902 Or. | 
i 2 29 P, RV1904 Cr; 2-0r, L. J. 110; 9 PLR, 
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.hibitsa Court from taking cognizance of, 
". any. offence. which a person is alleged in a 


tr 
i 


^ 
bo y " 
I 

* 
- ^ 


«Solution lay in the contents of the 


| therefore, 
: Bench. 
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complaint to.have committed while acting 


or purporting to aet in the discharge of his 
' official duties. In the present instance a 
` certain person Kanshi Ram filed a complaint 


against Muhammad Ismail, a member of 
the Municipal. Committee, Sirsa,. alleging 


.. that he had. by reasons of his position as 


Municipal Commissioner and member cf the 
Public Works Sub-Commfttee exercised 


od oF /|—  ündue influence u : 
Complaint against Municipal Commissioner—Sanction | 2. pon a Sub-Overseer, a 


servant of the Committee, and had com- 


.pelled him to give him, the accused, & 
. contraet'for.bricks to be supplied to. the 


Municipal Committee, The Magistrate to 


- whom this complaint was presented did not 


record the statement of the complainant 
but issued process to the accused under 
8.168 of the Indian Penal Code and.s. 48 
of the Punjab Municipal Act. Subsequently 


the Magistrate framed a charge against. 


, the accused under these sections, Objection 


to-the want of sanction under s. 197 was 


"taken as soon as the accused came inta 


Court. Later on, after the charge had been 
‘framed, the objection was repeated in & 


petition to'the. Sessions Judge who in 


repelling it treated the matter as if the 
| charge, 
Tt seems to me,; however, that the. point is 
“what was alleged in the complaint since 


‘8. .197 prohibits a Court, not from framing 
.& charge, but from taking .cognizance.of an 
- te : - offence alleged. - : 
‘First Olass, Sirsa, District Hissar, dated the: 


Under the former section the offennd 


-- excluded from cognizance was one of whith 


a publie servant was accuséd'''8s a ‘public 
servant" ‘and under that section it’ woiild 
seem that no complaint against a Municipal 
Oommissioner under s. 168, Indian ES 


' "Code, could have been proceeded with 


unless the sanction of the Local Govern. 
ment had been obtained. It is argued that 
the same is the spirit of the new section, but 
the actual words of that section now are:-a 
“Any offence alleged to havé been committe 


ed by him while acting or purporting to act 


in the discharge of his official duties." 

- It is desirable to have an authoritative 

interpretation . of these words ‘and |, 
refer the case to- a: Division 


E . — . JUDGMENT, 

'". Fforde, J.—The only question in this 
revision is whether:thezcomplaint alleges 
-that the petitioner has committed an offence 
while acting or purporting to act in thg 
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r 
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discharge of his official duty as a member 
of the Municipal Committee and of. a 
Building Sub-Committee, This is a pure 
question of fact.: According to the com- 
plaint itself the petitioner is alleged by 
exercising undue influence on a BSub- 
Overseer to have stopped that Sub-Overseer 
from purchasing bricks.of a certain Din 
Mohammad, and to have compelled him to 
give his assenj to the purchase of the 
petitioner's bricks, The complaint does 
notallege that the petitioner obtained this 
advantage to himself by acting or purport- 
ing to act in the discharge of his official 
, duty as.a Municipal Commissioner or a 
inember of the Sul-Oommittee, “In fact 
the suggestion in the complaint is, that, 


taking advantage of the fact that he wasa - 


member of the Municipal Committee and 
of the Sub-Committee, he, went outside his 
official duty altogetner to obtain .this 
contract himself, Iam ofopinion that on 
the particular ‘facts of this case it does not 
fall within the provisions of 8. 197: of the 
Oode of Criminal Procedure, and that, 
therefore, sanction is not required for a 
‘prosecution. Had it been alleged that the 
feeder in obtaining this contract held 

imself out to be acting as a member of the 
Sub-Committee or of the Municipal Com: 
fiittee, then the question: would arise 


DOAT ALI v; BMPRAOR. 


whether or not sanction to prosecute would . 


' be necessary. Upon the facts of this case in 
my judgment no sanction is required and 
the petition must accordingly be rejected 
dnd the order for stay discharged. 
Addis6n,. J.—1 agee. E 
AN, A, — ^— Revision rejected, - 


'  OALCUTTA HIGH COURT. . 
OuiminaL Revision Casz No. 923 oF 1927. 

l December 16, 1927. i 

Present:—Sir George Claus Rankin, Kr., 

^ Ohief Justice, and Justice Sir Philip L. . 

o. Büékland, Kr. 
. DOAT ALI (alias? Sheikh DEOATALI 
SARKAR AND orntgs—PRETITIONHRS ` 


(o yersusd c 
'".-. EMPEROR-—Ovrrosirg Party, 


Criminal trial — Cross-eases—Separate — trials 


Appeals by accused—Joint hearing of appeals, legal»  , 


ity of—Procedure to be adopted. 
"Iun pwo 


ta 


a 


separate. counter cases the accused” were 
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convicted’ by the trial Court. An appeal was pre* 
ferred from each case by the convicted persons. The 
Sessions Judge tried the two appeals together'as one 
case and made up his mind that there were two 
contradictory stories. Having found which of the 


.Stories was true he allowed" one of the appeals and , 


dismissed the other : 

Held, that the Appellate Court ought to have kept . 
each appeal absolutely separate and to have dealt. 
with it ón its merits confining itself to the, evidence 
given in that case and that alone, and that the pro- 
cedure adopted by the Appellate Court was illegal. 


Criminal revision against an order .of 
the Additional Sessions. Judge, Dacca, 
dated the 12th August; 1927, affirming that 
of the Deputy Magistrate, Manikganj, 
dated the llth July, 1927. - | 

Babus Sures Chandra Tulukdar and 
Mohendra Kumar Ghose, for the Peti- 


tioners. E J 
à JUDGMENT. 
| Rankin, C. d elo this case it appears 
that there were two separate cases-in each- 
of which the accused were convicted by 
the trial Court, An appeal was brought 
in each case-by the convicted persons and 
they came before the learned Additional 
Sessions Judge of Dacos. His procedure 
was this!.-He tried the two appeals toge- 
ther asone case and made up his mind that 
there were two, contradiciory stories. Hav- 
ing found which of the two stories was trus 
and having found that the other ‘was 
untrue he allowed one of the appeals and 
dismissed the other, It seems reasonably 
plain that the duty of the learned. Judge 
ws to keep each appeal absolutely separate 
and to deal with it on its.merits confining« 
himself to the:etidenes givén:in that case 
and in that alene.: As one of these appeals 
has been allowed and the persons. have 
been acquitted that matter is not before 
us: but asregardsthe parties whose appeal 
has been dismissed this application is 
brought. In our. opinion, the Rule should 
bemade absolute. The appeal in this case 
‘must be heard againand we direct thatit 
be heard by a different learned Judge 
tobe nominated by. the Sessions Judge, 
The petitioners wil remain on bail to the 
satisfaction of the District Magistrate . 
pending the re-hearing of the appeal. 
` Buckland, J.—Iagree. - M 
A. Ñ. A. . Rule made- absolute: . 
PUR . Appeal to be re-heard, 


pO ss 


e 
i 
^, 
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` Rppsal. [ibid.] l 
Appeal against à decree of the Addis- 


‘Santimoy Majwmndar, for tha Appellants, 


Respondents, « 
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CALCUTTA HIGH COURT, 
APPEAL-FROM APPaLLATE DEORSE 
` No. 978 or 1925. .. 
l December 12,1927. =- 
Present :—Mr. Justice Daval and. 
Mr. Justice Mukerji: 
AS AND-OTHBRI—DEFENDANTS: 
. | Co c APPELLANTS... MI 


* 


MENGA =” i*gersus "EM MEE 
.BROJENDRA NATH PAL AND OTREJS 
—PLAINTIFFS— RgSPONDENTS.- ` 


- Bengal Tenancy- Act (VIII -of 1883), s. 103-B— 


', Record of Righis—Presumption—Order -of Revenue 
Officer before final publication directing a ‘person to 
"be entered, evidentiary’ 


"value of—Finding in ignor- 
ines of. such .evidence—Interference’ in second- ap. 

pedi. +: - -. 1. KG z - : 
Though the presumption under s. 103-B of the 
Bengal Tenancy Act attachés to the Record of Righta 
only when it.is finally published’ an' order passed 
by a Revenue Q7üer before the ‘final publication 
of the record directing. the name of a particular, 
person to be entered in respect ofa certain property 
' valuable piece of evidencs on the question 


isa very 
of Y alam so far as that party is concerned, [p. 242, 
Col. 2.) -- Ss aos i EE A E. 


> 


A finding on the question of possession which is 
Brrived at without any consideration of such an im- 
portant piece of evidence can beset aside in second. 


tional District Judga,- 


- Midnapore, dated 
the 16th’ February, 


1925, ‘reversing ‘that 


of the Munsif, First Ooart,: -Contai, dated: 
‘the 24th April, 1994, -- - ce > 


Babus . Brojo ` Lal - Qliakravarti : and 
4, Bibu Apurba : Charan Mukerjee,-for the 
UDGMENT. ^. /- 


foe cie d 
.. Mukerji, J.—This: appeal arises oùt of 
 &suit which was instituted by the plaintiffs 


for declaration ‘of -title-to and -for confir- 


: mation of possession in or, in the alternative 


for recovery of possession in respect of, an 


8-iunas share in a tank and its-bank, The’ 
- suit was, dismissed by:the trial Court; that 


Court holding thatthe plaintiffs had failed 
to make out their title and-that they had 
not baen in, possagsion, at any time, of the 
property in: suit before the. suit was 
instituted. -The lower Appellate: Court, on 
an appeal basing preferred by the plaiatiffs 
fron the aforesaid decision, reversed the: 
said decision and decreed the suit in 
plaintiffs! favour holding that the plaintiffs 


hal succeeded in proving their title and.’ 


also that the suit was not barred by limi- 
tation, The plaintiffa’ ease, shortly stated, 
Was that the tank in question belonged 
Originally to two brothers Nilmani Ray 
and Madhusudhan By ig equal shared, 
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' The plaintifs claimed ‘to have acquir* 


. may be.elassed under two heads. 


- 


24] 


ed the 8:annas share of Madhusudhan 
‘Ray and Nilmani Ray's share, according 
to the plaintiffs, devolved -upon the contes- 
ting defendants. ‘The arguments that have 
been advanced in-support of.this appeal 
which has been preferred by the CHER OPE 
8 
máin arguments have been directed towards 
the finding’ of the learned- Additional 
District .Judge on the question. of the 
! plaintiffs’ title. It would be. tedious- to 
Betout indetailall that has been urged so 
far as this branch.of the appellants’ cone 
-tention is'concerned.: It has been urged, 
‘for instance, that the attention of the lower 


` Appellate Court was directed more to 


"the question of the superior. right in 
thé ‘tank and that the findings that 
. have been arrived at by that Court in 
: plaintifs’ favour really related to the said 
Superior right; while, in point of fact, the 
. Bubjeet-matter of the suit was the -jote 
right in the.said property. It has been 
also urged that certain important docu- 
‘ments or rather the bearing of them, so far 
as the. present case is concerned, have not 
' been properly considered by. the learned 
Additional ‘District Judge and in this 
“respect reference has. been made to such 
"documents as Exs. N-l and D-1. It has 
‘been also: contended that there is an 


. dneonsistency in the findings of the learned 


„District Judge so far ag. Exs. 7-A ‘and 
D-2 are concerned; because while the 
"learned Judge has said that D-2 does 
‘not relate to. the property -in suit, he 
‘has relied -upon -Ex. 7-A which. gives 
‘the same .potiah number of the. pros 
-perty as D-2 contains. These and Yarious 
other matters have been brought to our 
notice but having given to all these matters 


'“ the consideration that they deserve, we-are 


-of opinion that the learned Additional 
District Judge has very elaborately discuss- 
‘the bearing of all the relevant documents 
and arrived at a conclusion with which it 

"is not possible for us to interfere in second 
"appeal. As regards the jote right, it is 
‘clear that there.are some. documents which 
deal with the said right and the findings of 

. the learned Additional. District Judge, 

so far asthis right is concerned, cannot 

be said to have been based on no evidence, 

As regards D-1 and N.], they have been 

specifically referred . to in the learned 

Additional Distriet Judge's judgment 2nd 

pa regards 7-A, and D-2, the argument , prey 
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‘ceeds merely upon the fact that the same 
pottah number is given in the two dccu- 
. ments; while, on a careful consideration of 
these documents, it will be clear .that 
there are other matters mentioned which 
‘go to show that .the properties to which 
"they relate are not identical. This conten- 
‘tion, directed against the question of the 
plaiatifis’ title, Must, therefore, be overruled, 
.. The finding on the plaintiffs’ title to the 8- 
annas sharé of the tank and its banks will 

' aecordingly stand. ; i l 
' "The other arguments that have been 
Büvanced .rel&fe to the question of limita- 
tion and generally to the finding of the 
‘learned District’ Judge as regards the 
‘question . of the plaintiffs’: possession. 
The learned. Additional District Judge has 
‘observed: in his judgment that the Record 
of Rights was finally published on the 27th 
of October, 1910,- and, inasmuch as the suit 
“was: instituted. on the: 27th of October, 
. -]y22 it was not time-barred He’ has 
~ “made the ‘following further observation 
in bis judgment: "I believe plaintifi's 
-ceévidenee of possession up to the final 
publication of the Record of Rights. ‘It is 
true thatthe defendants are in possession 
since the final publication of the Record 
of Rights as told by some of the plaintiffs’ 
"Witnesses." He seems, therefore, to have 
been of opinion that inasmuch as the suit 
. Was instituted within 12 years from the 
üate on which the Record of Rights ‘was 
finally published and as.upon the evidence 
he was able to come to the conclusion that 
the plaintifs were in possession up to that 
‘date and the defendants came to be in poe: 
‘session only after the Record of Rights was 
finally published; therefore, the suit was 
within time. The whole of the reasoning 
taken together ifitcan at all be accepted 
‘may perhaps be considered sufficient to 
"dispose of the: question of limitation and 
also the question of the plaintiffs’ possession. 
‘But there is an initial difficulty in accepting 
this reasoning which has been giten.by the 
Jearned Judge. It appears that although the 


`: Record of Rights was finally published on 
-> the 27th of October, 1910, on the 8th- of 


January, 1909, an order was passed by the 


"Revenue Authorities: on a dispute in pro- 


. Geedings taken under 8. 103-A of- the 
Bengal Tenancy Act that the name of the 
Becond party alone, that is to sey; of the 
defendants in the present Suit was to be 
be recorded in the wholeof the Nisf No. 
4570 to: which tha subject-matter.of the 
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suits ‘relates: ~The presumption . unders. 
103-B of the Bengal Tenancys Act .no 
dcubt attachesto the Record of Rights when 
it is finally published; but it cannot be 
disputed that the order passed by a Revenue 
Officer directing the name of a particular 
person to be entered in respect of a certain 
property is a very valuable piece of 
evidence on the question of possession so. 
far as that party. is concerned. This entry: 
which is Ex. 24 in the case does not 
appear to have been considered by ithe . 
learned Additional District Judge; because 


Wherever he hasreferred tothe entries in the , 
Settlement Records, he has referred only to 


the records finally published. I am of 


-opinion that in arriving at his finding on 


the question of possession, the learned 
Additional District Judge, in having 
ignored this. very important piece 
of evidence which is ou the side of the 
defendants and in relying entirely upon 
the oral evidence of possession that is on 
the record ‘and which must necessarily bê 
of a far less’ evidentiary. value, has not 

dealt properly with the case, - - . A x 
- Iam, accordingly, ofopinion that while the 
findings of the learned Additional District 
Judge on the question of the plaintiffs’ title 
must be taken to be final and will not be 
allowedto be re-opened here, his decision on 
the question of-plaintiffs’ possession and on 
the question of limitation will have to be set 
aside and the case sent. back so. that the 
latter questions only may now be dealt 
with afresh .on hearing the parties again 


"with referehce to the materials: on the 


. .The appeal is thus allowed and the casé 


remanded to the -lower Appellate Court to 
be dealt with in-the light of observations, 
made above. l 2T ME. 
Costs of this appeal will abide the result 
of the remand. . | 
: Duval, Je—i agree. |^ ME 
= - Appeal allowed : 


AN. A c tos Case sent back. 
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MADRAS HIGH COURT. 
C.vinL Revision PETITION No. 183 cr i926; 

, August 17, 1927. l 
Present:—Mr, Justice Wallace. 
: SINGARAVELU PILLAI ano orarrs— : 
DEFENDANTS- PETITIONERS . 


mE Versus os : 
MARIMUTHU PILLAT AND OTHESS— ` 
PLAINTIFFS—ResponeENtTs. > - 
Landlord and tenant—Lease for fixed period—Land 
flooded and silted with sand—Lessee, whether entitled 
to avoid lease. - ` a 


Where land which has been leased for ^a period”: 


is flooded by river floods and becomes silted up with 
sand, in order to justify the lessee in avoiding the 
lease altogether, he must prove that the damage 
caused is so great that the land could not be 
. rendered fit for cultivation at a reasonable ex- 
penditure during any portion of the remaining 
period. ^ ns 


Petition, under 8.23 of Act IX of 1887, 


praying the High Oourt to revise a 
decree of the Court of Small Causes 
ge Ore: in 8.0. S. No, 4193 of 
1824. i l 

Mr. K. Periaswamy Grandar, forthe Ap- 
pellant. | i 


. Mr. G. Lakshmana, for the Respondents, 
revision.. 


" JUDGMENT.—This civil. 
petition is against the decision of the 
lower Court in & Small, Oause suit. The 


facts necessary are:—Defendants Nos. 1 to a - 


on 2ist February, 1921, leased a certain land 
to defendants Nos, 4.and 5 for seven years, 
taking an advance of Rs. 450. Defendants 
Nos. 4 and 5 enjoyed for 
and on 30th September, 1923, sub-leased 
to the plaintiff. for. the: remaining 
period getting an advance of Rs, 450 from 


him.. The plaintiff enjoyed for one year. 


‘assub-lessee and -then all the parties 
agreed that -plaintif should become the 


direct lessee of defendants -Nos. 1 to 3,. 
execute a lease deed to them and get back. 
the Rs, 450 deposited by defendants Nos. 4 . 
and on the expiry of the lease period, — 


Plaintiff executed a rent-deed ‘in favour 
of defendants Nos. 1 to 3 on 7th July, 1924, 


‘end .registered it, but before he delivered . 
it to defendants Nos lto 3 the land was: 


flooded by river. floods and silted up with 
sand to a depth.of 1 or 2. feet, Plaintiff 
sent a notice to defendants Nos.1 -to dà 


that he avoided thelease and demanded the. ` 


Rs. 450. ‘Defendants Nos. 1t08 refused and 
the plaintiff eued, . : B 


. "[t seems obvious that the two main points: 


Which the lower Court had to -decide in 


trial of this case ware (1) whether the plainte | 


Land 
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two years’ . Unless i | T 
"justified in avoiding the lease ` 


4 
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iff had on' thé date of ‘his ‘notice, -. become 
the direct lessee of defendants Noe, l. to 3 


| or remained tlie sub-lessee of defendants 
. Nos. 4 and 5, and (2) whether, if he became 


a direct lessee, he was entitled to avoid the 
lease. Neither of these points has been 
clear!y taken or decided. Asto the first, 
the lower Court merely considered whe- 


ther, the lease to the .pleintiff was true; 


but the important questfon was, had it. 
come into operation, andifso when? The 
lower Court cannot avoid. determining 
these points. If it had not come into 


operation, then the. plaintiff is-still the 
 gub-lessee of defendants Nos. 4 and.5. H 


ithad come into operation, the date is 
important since the plaintiff will at least . bé 


- responsible for the rent between that date 


and the date of- avoidance. As. to the 


‘second point, the lower Court has merely 


said thatit thinks that the land máy be 
regarded as having become substantially 
and permanently unfit for. the  purpdsetfor 
which it was let. Butsucha mattebe2ns - 
not be decided on the'opinion of thetrying 


' Judge; there must be evidence about it; it 


was essential for him to decide.. whether 
the plaintiff, ifthe lessee, was justified in 
avoiding the lease; that is,. whether the 
damage was so great that the land could 
not .be rendered fit for cultivation at & 
reasonable expenditure during any portion 
of the remaining period, that is, four years, 
of the lease. . ` 

Unless thatis proved, . the plàintift i$ not 
for the 
whole ofthe remaining period. lam quite 
clear the ease has hot had & proper trial 


-and it must, therefore, go back. I reverse 


the decision of the lower Court and remand 
the case for re hearing. Cost up to date 
will abide the result, 
OWN Decree reversed, 


a ` 


CALCUTTA HIGH COURT. . 
APPEAL FROM ORIGINAL Droras. No; 126 | 
i oF 1926. ~. sp. cr 
: , danuary6, 1928. ^. -o - 
Present:=-Mr.. Justice B. B. Ghose - 
-. ‘and Mr. Justice Cammiade, . . 
"KALIMADDIN-—PxrTITIONZ8—: | 
= APPELLANT bM 
i SS versus - : - 
HARA SUNDARI SEN AND-OTAERS— ` 
o: RESPONDENTS, i 
. Succession, Act (XXXIX of 1989), 8, 208— Latteri ig 


"^ 
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Administration—Grant of leiters without notice to 
person wnteresed—Revecation of grant. 

_The fact that a person who ought to have been 
cited when an application for Letters of Administra- 
tion is made, was not so cited, isa sufficient ground 
by itself, to order revocation of the grant of Letters of 
Administration. |p. 245, col. 1] 
< The grounds upon which an application for revoca- 
tion of Letters of Administration can be made, are 
" mentioned in s. 263 of the Succession Act and if any 
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appellant., On the 6th of August, 1923, 
Letters of Administration were granted to. 
the widow of Ram, Narayan ex parte. The 
application for setting aside the sale 
present. by the two sons dragged on for 
overa year andit was dismissed on the 
26th of April, 1924, for default.- In the 
meantime the appellant was put in posses- 


one of these grounds is made out in support of the 
application ‘for revpeation, an order of revocation 
‘should be made. [ibd]  : i 


''_ Appeal against a decree of the District 
; Judge, Tipperah, dated the 4th of May, 


sion of the properties he had purchased in 
execution of his decree. The “widow pre- 
‘sented an application for the recovery of 
possession under O. XXI, r. 100, Civil 
Procedure Codein November, 1925, which 
was granted. On the 10th of December, 
1925, the application for the revocation of 
Letters of Administration was made hy the 
appellant out of which this appeal arises. 


The learned Judge dealt mainly with the 
.question as.to whether the Will-was a genu- 
ine one or not. He referred to matters of 
suspicion which must arise having regard 
tothe circumstances of the case as. stated 
above. : But the learned Judge relied upon 
the evidence of two attesting witnesses. who, 
he thought were fairly respectable old men | 
and who spoke in support of the Will; and 
in that viewhe has dismissed the applica- 
tion for revocation of the grant of Letters 

- of Administration. © . ; x 

The main. argument that has. been àd- 
dressed to usis that upon the mere fact that 
no notice was served upon the appellant of 
ihe application for,the grant of. Letters of 
Administration made by the widow when 
the appellant had obtained an interest. in 
the properties left, by thé testator, his .&p- 
plication forthe revocation of the grant 
.of Letters of Administration ought to. have 
.been granted without any: further trouble, 
In support of this contention, our attention 
has-been drawn to the case of Mokashdayint 


^ Dr. Sarat Chandra Basak (with him Babus 
Upendra Kumar Roy and Mon Mohan 
. Banerjee), for the Appellani. l 
'' Mr, Atul Chandra Gupta (with him Babu 
Satindra-Nath Roy Choudhury, for Babu 
‘Jitendra Nath Guha), for thè Respondents. 


X gUDGMENT,.-This is an appeal. by 
` thè petitionér^ for the revocation of the 
' grant of Letters of Administration with the 
“Will annexed of one Ram; Narayan Sen, 
7 which was made in favour of his widow on 
` ‘the 6th of August, 1923. The fact should 
. be stated in some detail in order to under- 
-stand the position of the parties. Ram. 
Narayan had two sons. In the year 1913, 

. he and one of his sons; Aswini, executed 
*wo simple bondsin favour of the appel- 
lant. In January, 1915, Ram Narayandied 
‘Jeaving his widow and the two sons him 
*"gurviving. On the 24th of November, 1916, 
the two sons of Ram Narayan executed a 
"bond in renewal of the two bonds executed 
"by Ram Narayan and Aswini in favour of 
the appellant in 1913. “In September, 1920, 
'” the appellant brought. a .suit against the 
' ¢wo.sons of Ram Narayan. A decree was 
‘made by consent in favour ofthe appellant 

' “against the two sons of Ram Narayan on 


" ^ 
Y 


the 17th of January, 1921. In February, 
1923, some properties which had original- 
ly belonged to Ram Narayan were sold in. 
execution ofthe decree and purchased by 
the appellant. himself. On the 14th of 
‘March, 1923, the: widow of Rem Narayan 


propounded the Will now in question which ^ 


was alleged to have been executed by Ram 
. Narayan on the 12th December, 1914, that is 

:Bbout nine years after the alleged date of the 
execution of- the Will, and more than eight 
years “after Ram Narayan's déath. On the 
16th of March, 1923, the two sons of Ram 
Narayan filed an application under O. XXI, 
7.30, Civil Procedure Code, for setting aside. 
the sale of-the property purchased by the 


Dassi v. Karnadhar Mandal (1) where it was 


.Btated that in case the. proceeding in: the | 


máttérof obtaining Letters of Administra- 
tion was bad in substance, it was, sufficient . 


‘ ground for, the revocation, of the grant; and 
.in deciding the question of revocation of the 


grant.on that ground; the question as tothe 
genuineness or otherwise of the. Will was . 
not a matter for decision. It is contended on 
behalf of the respondents that in the ap- 


plication madeby.the petitioner for revoca- 
~ tion, the main ground urged was that. the 
. Will-was a forged one, and although it was 


stated in one paragiaph that the grant .was 


obtained by suppressin g the. procecaes’ for 
_ (A) BL Ind. Ces 702,18 C, W. N10 ° 


M 
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citation and- without citing: parties who: should be allowed and an order should b 
ought to have been cited, that was not really 7 made for the  revocation of the grant Of 
the main ground iipon . which’ the ‘applica-: ; Letters of Administration made .to the 
tion was pressed before the leürned Judge; ` widow :of Ram. ‘Narayan on the 6th of 
It was further argued that-the learned- August, 1923, aud this grant should be 
Judge having gone into the- question asto cancelled. “© = ^" '. T ; 
the genuineness of the. Will has'come to - As, however, ‘the. petitioner did not — 
the conclusion that: the “Will: was:genuine - present the case on the: simple. ground. om 
and upon that ground refused: to grant the which he might have succeeded in the Court 
application of thé appellant; and we: should below, we make no order as to costs in his 
not lightly reverse his’ decision as regards . favour.either in this Court or in the. Court 
the genuineness. of. the- Will In. our: below. . Each party will bear his own costs 
opinion, having regard to the circumstances in both. the Courts. l 
the learned Judge oughtto have made ar ANA” 
order revoking.the grant ‘ of Letters of 4 
Administration and .directed the respond: i 
ents to prove the Will as if there had not.  . MADRAS HIGH COURT. |. 
- been any grant madeto her.: The grounds : Sgconp Civin APPEALS Nos, 1543 anp 1544 


. Appeal allowed, . 


puppe 


upon which: an application for. “revocation .- oF :1923. 

can be made are stated. in s. 263 of the. -. - August 6, 1926. 

Succession Act of 1925 which has replaced. Present :—Mr. Justice Devadoas. à 
- 8. 50.0f the Probate and Administration Act; KOLIYOTE MOMMAD KUTTI AND - 

and ifany one of the grounds is made out .  OTEERS— DEFENDANTS—~A PPELLANTS 


in support of the applicatioa for revocation, :. Ps versus  . 
the order for revocation should be made. | KIZHAKALAGOT PUTHIYATATH - 
In the case there cannot be any doubt that "KANDIRAMMUNNI NAIR AND ANOTHER—« 
the appellant was. &.person who ought to  ...' PrLAINTIFFS—HRESPONDENTS.'. zs 
dedi ben yes when the application fort . Malabar, Law—Property Tb eset P. un 
setters o ministration was made. ‘There . the name of sons, wheter pu TE 
- . l Malabar Law, property purchased by 4 
cannot be any question: that he was not 80 ps dre Sume of his sons is nob ga gifted 
cited and that ought.to-.be sufficient to 4 them. Where it is found that it is so purchased, 
make an order for revocation of the grant of for the benefit of the family, and the father, mother, 
Letters of Administrationwithout goinginto daughters and Pines Darei e nanah, es 
the question of the genuineness of the Will Property cannot e 39 i i 
It is true that the applicant put forward 53%, Bhandary v. Venku Bhandari (1) and . 
both ee with regard to onehe Narasamma Hegadthi v. Billa Kesu Punjari (2), dise ` 
may not have been. able to prove that the tinguished, . a. 
Will was forged; with regard to the other he _ Second appeal against a deeree of the 


, A £ the. Subordinate Judge, Oalicut 
had succeeded. Therefore, the order should on a NOR 4 and 5 of 1922 (A. 8, Nos. ng. 


be in his favour. We refrain from exprés- : "atri 
in inion ` x and 57 of 1921 on the file of the District 
sing any opinion whatsoever. as to the cie | "South Malabar), preferred again 


genuineness of ‘the Will or otherwise !atei : 
; ur n seine that of the Court of the District Munsif, 
These matters should be decided, if the ee 116. S. Nos.491 of 1917 and 86 of 


TH 


applicant for Pu grant of Letters of Ad- 1918 
ministration desires to proceed with her 1915.  ., | 

applieatión, and in doing so she will no Mr. Govinda Menon, for is eg ps 
doubt be required to explain the suspicious Mr K. Krishna Menon, for the Respond- 


circumstances in the case and to satisfy the ents. - 
Court thatit was a genuine Will scacdted JUDGMENT. 1923 
_ according to law by the alleged testator - In Szoonp APPEAL No. OF : 


The only question. inthis case is whe- 


and also the reasons for whi ger : 
Eon made ng ty in dispute is putrava- 


application for such a long period of time. ther the., proper 

The appellant has a, end Taya nie as he kasam property. The property was pur- 
was undoubtedly a ereditor of, the testator chased in the names of three brothers 
and by the proceedings which ‘hadtaken by their ‘father. That is the finding 
place he issought:to be deprived of his of both the lower „Courts. The question 
just dues. `` n . ig whether the property 1s putravakasam 


We, therefore, think that this appeal property ip the cirgumstances of the cage, ; 


s E : e 


`- BAG 
Mr. Govinda Menon's contention is that 
‘Inasmuch as the property was purchased 
. by:the father in the names of his sons, it 
must be understood that the father gifted 
“the property to the sons, There is no evi- 
. dence to support that contention and -both 

. the Courts on the evidence have found that 
‘the property was purchased by the father in 
"the names of his, three sons for the benefit 
' of the family and there is evidence that the 
.. mother and the. daughters ‘as well as the 
three sons lived together as one family. 
The next contention is that the gifts to a 
Bon or daughter in Malabar families would 
not enure for the benefit of the tavazhi or 
family, and reliance is placed upon Duja 
‘Bhandary v.. Venku Bhandari (1) and 
. Narasamma. Hegadthi v. Billa Kesu Pun- 
^ jari (2. In the case of gifts the terms of 
the document ought to be considered. If 
the terms of the document are clear as in 
the case of Duja Bhandary v. Venku Bhan- 
dari (1), and also Narasama Hegadthi v. 
Billa Kesu Punjari (2), the Oourt would 
not be justified in treating the property as 
4he property ofthe family. A father who 


. is governed by the Malabar Law is entitled . 


to make a gift of his property to anybody ; 
“jt may be given to his daughter or his son, 
and if his intention is to giveit to any one 
absolutely nobody is entitled to claim the 
‘property for the benefit.of the tavazht or 
‘family ; but where the intentión as gather- 
ed from the conduct of the parties as well 
Jas from the circumstances, was to benefit 
` -the family, it cannot be said that because 
the property was purchased inthe names 
.ofonly one or two children, that. property 
. ought to be considered as the separate pro- 
` perty of such child or children. In this 
case the finding is that it was purchased 
benami by the father. Evidently he want- 
‘ed the property to stand in the names of 
his children for his benefit and allowed the 


members of the family to enjoy the income . 


-` of the property. In these circumstances 
the Court is certainly entitled to infer that 
the intention of the father was that the 
family should have the property. Mr, Go- 
vinda Menon contends that the Subordi- 
nate Judge has not fecorded a finding to 
that effect. As E read the concluding por- 
tion of para. 3 of his judgment, I think -he 
has made his meaning clear, namely, that 
the purchase. was for the benefit of the 
. family. ; 

(1) 31 Ind. Cas. 854.. . < 

(2) 3t Ind. Gas, 543; 25 M] L: J. 637,- 
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. Itis next urged that Chakkara Kannt 
v. Kunhi Pokker (3), does not apply tothe | 
present case. It is difficult to say how that. 

case could be distinguished from the pre- 
sent. Sir John Wallis, the learned Ohief 
Justice, answers the question referred to - 
the Full Bench in the following terms :— 
“ The presumption is that the donees take 
the property with the incidents of tar- 


. ward property including those mentioned. 


Persons subsequently born intothe tavazht 
are entitled to be maintained but not to 
elaim partition. An individual cannot alie- 
nate his‘share nor can it be attached and 
sold in exécution of a personal decree 
against any of the members.” If that 18 
so with regard to gifts, I fail to see how the 
case cannot apply to the caseof a purchase - 
in the names of hissons. The Subordinate 


Judge is, therefore, correct in the conclusion 


he arrived at that the property is puthra- — 
vakasam property. ” 

The next contention is that the suit is 
barred by limitation. Mr. Govinda Menon 
wants to raise the contention that as the suit 
for declaration is barred, the suit for pose ` 
session isalso barred. In the lower Court 
the contention raised was that Ravunni 
Menon enjoyed the property adversely to 
the others and, therefore, the plaintiff's suit 
was barred. Thatis now given up and he 
wants to raise a different point of limita- 
tion. He is notentitled.to do that.  . 

In the result the second appeal fails and 
is dismissed with costs. 


IN Skoonp APPBAL No 1544 or 1923. 
As regards the first point whether the’ 


property is puthravakasam property, my. 


judgment in the other appeal governs this. 
‘I'he only other point raised is that the 


plaintiff must pay the purangadam amount  . 


beforehe could get a redemption of the 
kanom. Purangadam deed was exe- 
cuted in 1877, The Subordinate Judge 
found that the claim under the purangadam 
deed was barred by limitation. The conten- 
tion of Mr. Govinda Menon is that interest 
was being paid from michavaram and, 
therefore, the debt under the deed is not 
barred by limitation. ' 
case set up by him in the written statement. 
He stated that interest was due from the 


"very beginning. Heclaimed interest from 


the date of the document. That being so, 
he cannot turn round and say that he ap- ` 


. (3) 30 Ind. Cas. 755; 39 M. 317; 18 M. L. T. 255; 29 M- 
Ta J. 481; (1915) M, W, N, 740 (F. B.). ; 


That was not the ` 
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propriated the michavaram tarwards thé 
Interest due on the purangadam deed, 


- It isnext urged that the learned Subor- 


dinate Judge hag not considered Ex. XITA 
which is an order of the Subordinate Judge 
Betting aside the judgment of the Village 
Munsif in 1886, Any observation in an 


order like that cannot be evidence in 4. 


subsequent case. Ido not think the judg: 
ment of the Subordinate Judge isin many 


ways vitiated by his not specifically refer-.. 


‘ging to Ex. XII-A. 


The second appeal fails and is dismissed 
with costs. l m 


y. N. V, . Appeals dismissed. 
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CALCUTTA HIGH COURT. | 

ÁvrPEiL From APPELLATE Drosks No. 597 

. . or 1925. < 
January 30, 1928. 
Present :—Justice Sir Arthur Herbert 

Quming, KT, and Mr. Justice Mukerji, | 

MAHENDRA NATH KAMILYA— 
PLAINTIFF—APPELLANT 
versus 

KHETRA MOHAN BERA AND ANGTRER 

|. — DEFSNDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of . 1908), s. 102—- 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Arts. 18, 41, 42—Mortgage—Suit for contri- 
bution by purchaser of specificitem of mortgaged 
property against purchaser of another item, whether 
guit of Small Cause nature—Second appeal—'Sharers’, 
joint property, meanings of. 

Held, Per Cuming and Mukerji, J.—The mere fact 
that the plaintiff might perhaps have framed his 
suit as one for a deelaration of a charge on the part 
of the mortgaged property in the hands of the 
defendant with all the necessary formalities of such 
a suit under O. V, does not make a suit which 
is clearly simply one for contribution without a 
declaration that he had any charge on any property, 
one for the enforcement of a charge. Tp. 248, col. 2. 

Held, Per Cuming, J, (Mukerji, J., dissenting.)]— 
A suit for contribution by a purchaser ofa specific 
item of mortgaged property against a person who 
has purchased another specific item of the mort- 


gaged property, in which the plaintiff does not 


claim any relief against any immoveable property, 
isa suit of small cause nature within the meaning 


of s. 102 of the Civil Procedure Code. Such a suit: 


does not fall within the purview of either Art. 41 
or 42 of Sch. Il to the Provincial Small Cause Courts 
Act. [p. 248, col. 1.] 

Per Mukerji, J.—Such a suit falls within the 
purview of Arts. 41 and 42 of Sch. II'to the Provincial 
Small Cause Courts Act and is not a suit of Small 
Cause nature. [p. 250, col. 2. 

The words ‘sharer’ and ‘joint property’ in Art. 41 
of Seh, II of the Provincial Small Cause Courts Act 


- MAHENDRA NATH XAMILYA'U. KUETRA MOHAN BELA, 


.eould not succeed. 


Pa 


ara to be understood with reference to tne enmmon 
liability that has been discharged and not in the sense 
of an ‘undivided sharer in the property and 'pro« 
perty in which the sharers are undivided’. [p. 250, 
gol, 1.] " 

A purchaser of an item of mortgaged property who 
redeems the éntire mortgage isin the same position 
asifhe were a joint mortgagor for the purposes aft 
Art. 42 and the fact that a decree had been ob- 
tained onthe mortgage does not render the Article 
inapplicable toa suit for contribution, [p. 250, col. 
2; p. 95], col. 1] : ^ < 

‘Case-law referred to] © © | - 

Appeal against a decree of the Subs 
ordinate Judge. Second Ccurt, Midnapur, 
dated the 19th of December, 1924, reversing 
that of the Munsif, Third Court, Contai, 
dated the 15th of Apri), 1924. | 

Mr. Sarada Charan Maiti and Babu 
Apurba Charan Mukherji, for the Appel 
lant. -© . 

Babus Panchanan Ghose and Bhupendra 
Narayan Bera, for the Respondents. 


, JUDGMENT. | 
Cuming, J.—This appeal arises out of 
a suit for contribution, A mortgage was 
executed by one Jay Jana father of defen- 
dant No. 8in 1305 in respect of a certain 
roperty. 
ki Be ions of this property were sold .at 
various times to various persons among 
them being plaintiff and defendants Nos. 1 
and 2. The mortgagee brought a suit 
for the realisation of e money and tlíe 
aperty was put to sale. 
P The "plaintiff deposited the mortgage 
money, saved the property and brought 
this suit for contribution. | | 
The defendants adduced various pleas 
in defence, The first Court decreed the suit 
for various amounts against the defend- 
s. 1-6. l 
E the District Court it was 
held that the suit was barred by limita- 
tion, that the suit was bad for uon-joinder 
of one Akhal Seal and that further there 
was no evidence hn p pup ne d e 
j ieces of land and so the piainti 
neey ara Oourt allowed 
aland dismissed the suit. 
a ho plaintif 'has appealed to this Court. 
The respondent has raised a preliminary 
objection that no appeal lies. His conten- 
tion is that s. 102, Civil Procedure Code, is 
a bar as the suit is of the nature cogniz- 
able bv the Court of Small Causes ete., 
below the value of Rs. 500. z 
Admittedly the suit is below the value of 
Bs. 500 and the only question ther td be 
decided is whether the present sut is a 


a 2 


"TTE 
Puit-6f the nature cognizable by a Court of 
Small Causes. Section 15 .of the ‘Small 


Cause Courts Aet provides that ‘a Gourt of 
Small Causes shall not take cognizance of 


the suits specified in.Seh.. II; of the -Act 


and that all other suits. of. which. the 
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“ahasers of the other , properties bé “called: 


. upon to contribute.. EN y.. 
"Ecems to. 


In.that- decision. Mukerji, Je. 


- have: applied the principles: of 8. 95, Transfer: 


: ‘Yelue shall not - exceed: Rs, 900 s ghall “be 


cognizable by such Courts. © 

A suit for contribution is ordinarily: cog- 
nizable by a Small Cause Court. The suits 
for contribution over which the Small Cause 
‘Oourt -has no; ‘jurisdiction are those specifi- 
ed in-Arts, 41 and 42 of Sch. II, or possibly 


E under Art. 44: - Bisva Nath Shah v. Naba - 


Kumar Chowdhury: (1). The present suit 


‘does not- a8. far: 28. I can - Bee fall under : 


Art: 4l. 


These persons plaintif und defendants are: 


not co-sharers ina joint property. They 
are specific owners of Specific portions: Hav- 


ing purchased thém- at various times from - 


defendant No, &- 
Neither’ does: it fall under. “Arti. 42. for 
none. of these persons were. mortgagors. and 


joint -mortgagors for redemption of the 
mortgaged property. It has not been con- 
-ferided that it falls under Art, 44, 

it has been urged thatitis a suit for the 
determination or enforcement ofa charge 


* = i: 
1 


on immoveable property and.8o falls under: 


Art. ll. The. argument. is this that the 
pleintlff having paid up, the whole of the 
mortgage decree and so saved [the property 
from sale has acquired. a charge on. the 


~ 


properties which. he has saved’ from sale ` 
for the amount due front the other owners 


. of the ‘property. 


Oharge is defined i in 8, 160, ‘Transfer of 


Property Act, in the following Words;— 

n Where immoveable property’ of one per- 
son: is by act of parties or. operation ‘of 
law: made: security for the payment. - of 
money to another, and the transaction does 


gon is ‘said to. have & | charge. on the pro- 
perty. . „It is 


perhaps difficult to seô Shov the present Case . 


can fall within this.definition of a charge. 
Reliance bas however been placed on the 


- , ease of.Dhakeswar Prosad Singh v. Harihar 
"E Prósad Narain Singh’ (2), for holding that 


of Property. Act, to.-the case et. purchasers, 
of the mortgaged ‘property. RD 

Assuming, without admittin gi the corrects: 
néss: of , this. decision it still remains to be : 


. Been whether the- present case falls within- 


Art. 1l of the Sch. II, ‘Small "Cause. Mision 


, Act.- 


It does not. “follow that bécause : n "per 
son has. a. right to contribution from another. 


b 


A 


t4 


pérson that he ‘has necessarily 2. charge. 


over some property in that person's posees- 
sion. 


Therefore, a suit for contribution is not 
necessarily a suit for the enforcement of a 
ebarge. The plaintiff may well be content 
with merely a personal decree against the 
defendants; without.. desiring to-enforee.his 
remedy by a ‘declaration that. he has a 
chargé of some specific property of the 


the money was not paid by.one of several ` defendant against which he desirestoenforce 


. his remedy, The mere fact: that the oe 


iff might perhaps hav framed his suits 


.. one for a ‘declaration ` oi & charge on ‘the 


part of “the “mortgaged property in the 


O. XXXIV, does not make ‘a. guit which 


“is clearly: ‘simply one for contribution with- 


out à declaration that he had any.charge on 


hands of the defendant ‘with all the neces- 
.Bary formalities, of such. a suit únder - 


any property, one. for the enforcement, ofẹ 


charge. 


A party may have LA ‘debt secured: by: a 


mortgage. 


He. may be content to` bring a simplà | 


suit for the money lent without relying on: 
‘his mortgage. 


The. fact that he concludéd 
his: plaint by asking for any other relief to. 
which, he might be entitled would: not 


‘convert his suit into & mortgage suit; 
not. amount:to. a. mortgage, the laiterper-. 


the purchaser of one of two properties. 


` mortgaged satisfying the mortgage decree, 
ELO quesargs for such Bum as the : pur- 


Q..713; Id _ Dee, (N, m 1059. . 


DA 
E: H ii ‘Qas, 780; 21 0, L. J, 104, 


In considering whether. the: plaintiff 8 


suit falls within Art. 11 we.must, there- . 


fore, look at the suit itfelfand see ‘what it. 


really was and mof what it might. have 


beep; . 


As far as I can see from the plaint it was j 
simply a suit for.contribution, only. for. 


money paid on behalf of another person, 


The plaintiff did not ask that his ‘charge 


“on the property should be declared and" 


neither does the decree ‘give him any charge- . 
Itisa simple decree for . 


on the properties. 
money, 


The Plaines suit: does not fall Within | 


1 
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Ts 0004 Sd SS e iue wine y s unus 
a. clearly comes within.. the purview ‘of: 
p, 107 and no -second appeal lies. -o -— 
The result is the appeal stands dismissed. 
with costs. >} duo clu Avus s 
‘Mukerji, J.—1 regret I take'a different 
views; - 977 07050 000, 0 on ume T ss 

This appeal arises-out of a suit for contri- 


m 
"i 


, 
* a4 i 


- 
- 


bution- One..Joy.Jans .mortgaged. some: 
lands in favour ofone Baidyanath Shit. He- 


then sold partsof.thelands to the- plaintiff, 
the defendants.Nos, Land 2, the defendant 
No. 3 and the: defendants. Nos. 4 to 0, in 
separate parcels.. Shit instituted. & suit on 


the mortgage making: all these transferees . 


parties thereto;.obtained a decree and put: 
up the Jaridsto::sale in execution thereof. 
The plaintiff paid off the. mortgage debt due 
on the.decree to avert the -sale,-and then 
instituted the present-suit, claiming contri- 
bution of separate’amounts representing the 
proportionate shares of the aforesaid three 
gets of defendants. ~ ^ - ^ ^/. 

The three sets of defendants contested the 
suit- separately. They. conceded their 
liability : to contribute but disputed . the 


amounts claimed... ^... ^  ... 
The Munsif*held -that. the . defendants: 


"Nos: 1 ánd--2 were. liable for Rs.. 33 8 


and the -defendant .No,.3: for. Rs. 16:12 
and the-. defendants Nos, 4' to 6 for. 
Bs. 18-3-6. He- . passed a decree in 
plaintiff's favour for-the said amounts to- 
gether with intérestfor 3 years at the rate 


Ta 


of pies 3 per rupee- per Month and costs in: 


proportion. :- 


~ 


This decree was appealed from only by the 
defendants Nos. 1 and 2.. The Subordinate 
Judge was able to find reasons for dis- 
missing the entire suit, and he did so 
with costs and interest, His grounds 
for dismissal of the suit were, lst, that 
the suit was barred by limitation, 2nd 
that one Akhil Shit who was in possession 
of a portion of the lands .was not madea. 
party to the suit, and 3rd, that the liability 
ofthe defendants was ascertained by the 


‘trial Court in a way not supported by the: 


evidence, or that the plaintiff had not plac- 
ed sufficient évidence before the. Court to 
arrive at a satisfactory conclusion. 

In the appeal before the lower Appellate 
Court the defendants Nos. 1 and 2 were the 


‘appellants and the plaintiff the only res- - 


pondent, Jn the appeal here, ithe plaintiff 


. Court was not really one’ decree 


. 848. 
is the appellant and the. defendants Nos, 
1 -and "2 the only respondents. Notwithe . 
standing the wide words, of O. XLI, r. .33 
“which rule has always beén advised to bg 
cautiously used, Ido not think that the Sub. 
-ordinate' Judge was at all competent in a 
case where the decree passed by the trial 
Court 106 but acom- . 
. bination of three several decrees againstthree. ` 
sete of defendants to interfere with the 
whole .decree.as he. has done, the more so ag 
. $wo'of those sets, namely, the defendant No, 3 
‘and the defendants Nos, 4to 6 were not 
parties to the „appeal before him. But ` 
. with the dismissal of the suit as against 
these two sets of defendants I. am not con- 
"cerned here, as, however, erroneous the same ` 
may have been, they have-not been made.. 
‘ parties to the appeal here and I do not sea 
how the. said _dismissal which is in their. 


> favour can be disturbed in their absence, 


The only matter that need be considered. . 
therefore, is the portion of the plaintiff's 
claim as. against the defendants Nos, ] 


and 2,- 

. These defendants as respondents to this ` 
appeal have challenged its competency on 
the ground that the appeal is barred by. 
. reason of the provisions of s. 102 of the 
' Code of Oivil Procedure.. This objection ig 


- sought to be met by'reference to Arts. 11, 4] 


and 42 of the Second Schedule to the Provine . 
cial Small Oause Courts Act. On mature 
consideration I have come to the conclusion 

.that Art. li will not help the appellant, . 
It is true that if the plaintif's allegationg 
are established, he would perhaps be en- 
titled in equity to get against the defends 
ants a declaration of a charge on the lands.’ 
that may belong to them, separately as ` 
against the three sets and for the amounts 
at which their respective liabilities are as- 
sessed. When the act in: respect of the 
doing of which compensation: is sought 

. consists in paying of an existing charge or. 


" mortgage debt the Courts have never found 


any difficultyin allowing the person making ' 
the payment to stand in the shoes. of- the 
mortgagee and in giving him a charge on 
the property. Cases of this kind are numer- . 
ous and I gave only a few: Ram Tuhul Singh | 
, v. Biseswar Lal Sahoo (3), Gokaldas Gopaldas 
v. Puranmal :Premsukh Das (4), Bhagwati ` 


(3 21.A.131 at p. 142; 23 W. R. 305; 15B. L, R 
208; 3 Sar. P. O. J. 477; 3 Suth. P. O. J. 136 (P. O). 
- (4) 11 T. A. 126 at pp. 133, 134; 10 O. 1035:-8 Ind. 
ier Sar. P,O. J. 543; S Iud. Dec. (N. s.) 692 
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‘Prasad v. Radha Kishen. Sewak Pande (5), 
Rajah of Vizianagram v, Raja Setrucheria 
‘Somasekararag (6), er Benson and 
` Bhashyam. Ayyangar, JJ., Chama Swami 
“7 Padala Anande(T) and Tangya Fala v. 
Trimbak Daga (8). But although thereis the 


| . . general prayer in the plaint asking for such - 
-> other or further reliefs as the Court may in 


justice and equity consider the plaintiff to 

e entitled to. the suit as framed is a suit 
- for monéy. To bring the suit within Art. 
11, it must be one brought expressly for the 
determination or enforcement of a right to, 
' or interest in immoveable property. It is 
not possible to construe the plaint as a 


plaint made for that purpose ; and I do not, - 


therefore, think that this Article can help 
the plaintiff. Article 41 so far as it is rele- 
vant runs in these words: “A suit for 
contribution by a sharerin joint property in 
respect of a payment made by him of money 
.Que from’ a co-sharer,” At first sight it 
might seem that the plaintiff and the three 


: gets of defendants being separately in. 


‘possession of separate parcels of land, the 
Article would have no application. This 
| view, however, in my opinion is not right. 
A common liability is the essence of a right 
of contribution, and an action for contribu- 
tion is a suit brought by one of. several 
"parties who has discharged a liability 
common to all of them to compel the others 
to make good their shares, e. g., i A and B 
ars jointly liable for a sum of money and 
A. alone satisfies the whole debt, he is 


entitled to call upon B to contribute to the | 


extent of. his proportionate share, and eon- 
versely if B alone pays the whole debt, he 
is entitled to call upon A to contribute in 
similar proportion. The words ‘sharer’ and 
‘joint property, in my opinion, are to be 
. understood with reference to this common 
liability that has been discharged and not 
in the sease of an ‘undivided sharer in the 
property’ and ‘property in whichthe sharers 
are undivided'. The plaintiff and the three 
sets of defendants were, it is true, owners of 
separate parcels in the lands, but the 
. mortgage was one and for the purpose of 
" the deeree which was satisfied their liability 
“was common to allofthem. The mortgagee 

. doeree-holder would nottake any notice of 

. this division. The parties, therefore, were 


" (E) 15 A. 304; 20 I. A: 108; 6 Bar. P. C. J. 7; 17 Ind. 
' Jur. 320; 7 Ind. Dec. (x. s.) 911 (P. O.). 

(61 26 M. 686; 13 M. L. J. 83. 

(7) 3 M. 439; 3 M. L T. 395: 18 M. L. J. 308. 

(8) 38 Ind. Ons, 704; 40 B, 646; 18 Bom, L, Ri 700. 
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all sharers in the lands and the lands taken: 
as a whole were joint amongst them; it ia. 
difficult to.see how else their interest can be 
described looked at in view of the character - 
of the payment that was made, It.is not the 
rights of the parties inter se which, in my. 
opinion, determine the question, The view 
I take receives support from the decision in . . 
Fatima Bibi v. Hamida Bibi(9) where in 
respect of parties who had divided the lands . 
of a tenancy amongst themselves, and one 
of them discharged the rent of the tenancy, - 
and then instituted a suit against the other 
for recovery of the proportionate share of - 
the latter it was said that as regards the 
zemindar they were still joint. The same 
may be said of the parties in this case 
ag regards the mortgagee-decree-helder, 
because the transfers made by the original - 
mortgagor, so far as against the mortgagee | 
created only a joint interest in the lande, 
The view that some Courts have taken, - 
namely, that when a decree has been passed 
on the basis of a joint liability under a 
mortgage the rights of the co-mortgagors 
mergein the decree and Art. 41 would not, . 
therefore, apply to co-judgment debtors has 
never been recognised by this Court. Iam, 
therefore, of opinion that the suit was 
excepted by Art.41. Iam also of opinion - 
that the caseis covered by Art. 42. The 
mortgage was one and indivisible and the 
plaintiff and the three sets of defendants are 
in the position of co-mortgagors. Article 42 
pays:—'A suit by one of several joint 
mortgagors.ofimmoveable property. for 
contribution in respect of money paid by 
him for the redemption of the mortgaged 
property." In ‘a suit for contribution : 
instituted by one of two joint mortgagors, 
a decree was obtained against them for sale : 
of the mortgaged property, and one of 
them paid off the decree to save the property 
from s2]e, and then sued the other for contri- 
It was held that the suit in 
substance was one falling under Art. 49, aa 
the effect of the payment was to redeem 
the property from the mortgage under 
which it was ordered to be sold [Tele?mcnd 
Singh v. Gobind Singh (10)|. I entirely | 
agree in the principle of this decision which 


Ithink applies fully to the present case, 


A purchaser who redeems the mortgage is 
in the same position as if he were a joint 
mortgagor'and the fact that a decree had 


(9) 28 Ind. Cas. 587; 13 A. L. J. 4852.- 
(10) 29 Ind, Gas, 247; 13 A, la, Ji 694; 
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been obtained on the mortgage is also 
immaterial because the decree on the 
mortgage does not extinguish the security 
though the security may be merged in the 
decree, [Dhakeswar.. Prosad v. Harihar 
Prosad (2), For those reasons I am of 
Opinion that the preliminary objection 
must be overruled, 

To turn now to the merits of the appeal, 
Of the three grounds on which the judg- 
mentofthe Subordinate Judge proceeds, 
the first relates to the questionof limitation. 
The last day for filing the plaint was the 
Léth July, 1923, which was a holiday. The 
plaint was filed.on the 17th July, 1923, on 
which date the Court allowed 5 days time 
to put in the deficit Court-fees, "Thedefcit 
Oourt-fees were filed on the 22nd J uly, 1923, 
The Subordinate Judge held that the 5 days 
expired on the 21st and that in computing 
the 5 days, 16th was to be taken into 
account, This view is unsupportable and 
indeed the respondent declines to justify 
it. The 
omission on the part of the plaintiff to 
implead one Akhil Shit as a defendant. 
Akhil Shit, however, is in possession of a 
part of the plot which belongs to the 
defendants Nos. 4 to 6 and has no concern 
with the portion belonging to the defend- 
ants Nos.land 2. The Subordinate J udge 
says “in order to avoid multiplieity of 
suits the man ought to have been made 
2 party to this suit" and in this he is right. 
He says further that the defect is fatal ; but 
why this should be so I fail to understand. 
He seems to have overlooked the distinction 
between proper and necessary parties to an 
action, 1$ is quite open to the plaintif not 
to proceed against AkhilShit, and if Akhil 
Shit is not a party to the suit any decision 
therein will not affect him but I do not 
understand why the proportionate liability 


of the defendants Nos. Land 9 could not. 


be determined in Akhil Shit's absence 80 
long as the necessary materials are before 
the Court. As regards the third ground 
the Subordinate Judge seems to be of 
opinion that as the plaintiff has not been 
able to give satisfactory evidence as regards 
the values of the paddy lands and dhosa, 
lands as they were in 1325, the date of the 
mortgage, the proportionate liabilities of the 
different parties cannot be calculated and 
so the plaintiff's suit must fail‘ for want of 
evidence. The mode of calculation adopted 
.by the Munsif, itis tree, is not right and 
it 1s also true that the values ag in 1305 have 


second ground relates to the ` 


Subsequent mortgagee-defendant 


^ Loi v. Munni Lal (2) 


- BALAJI v, BALLABED:E. 25] 


to be ascertained but it is obvious thes 
direct evidence thereof itis impossible to 
give and unreasonable to expect, There is 
some evidence on tha plaintiff's aida as well 
as on the side of the defendants from which 
the relative value of the paddy lands and 
dhosa lands atthe present time may ba 
arrived at, and this relative value of to-day 
would perhaps, in the absence of anything 
to the contrary, represent the'relative value 
in 1305, or, it may be that some allowance 


. will have to be made to ascertain the relative 


Value in 1305. It is only this relative value 
that is necessary to enable one to determine 
the proportionate liabilities of the parties, 
In-dealing with this matter I cannot help 
thinking that the Subordinate J udge has 
not made a reasonable attempt to arrive at a 
decision and has set up for his guidance 
much too exacting a standard. - None of 
the grounds, therefore, upon which the Sub- 
ordinate Judge has thought fit to dismiss 
the suit is sound. . 

The appeal,therefore, in my opinion, 
should be allowed, the decree of the Sub- 
ordinate Judge dismissing the. suit ag 
against the defendants Nos. 1 and 2 should 
be set aside and the case should go back: to 
the lower Appellate Court so that the appeal 
of the said defendants may now be re-heard 
and disposed of in the light of the observa- 
tions contained in thig judgment. . The 
costs of this appeal will abide the, result, 

A, N, A. Appeal allowed: 

Case remitted, 

NAGPUR JUDICIAL COMMIS- | 

SIONER'S COURT. 
Oivit Revision No. 201 oz 1996, 

. February 3, 1928, 
Present:—Mr. Findlay, J. O, 
BALAJI AND OTHERS— DEFENDANTS Nos. 1 ro 
0—À PPLIOANTS 


versus 
BALLABHDAS- DEFENDANT No. 10 


—NoN- APPLICANT. 
| Civil Procedure Code (Act V of 1908), O. I, v. I0, 
0. XXXIV, r. $—M origage-suit —Preliminary. decree 
paying  decretal 
amount— Power of Court to transpose him as plaintiff 
— Final decree for foreclosure. 

Under O.I, r. 10, Civil Procedure Oode, a Court 
has power to transpose a subsequent mortgagee, who 
pays off the amount due under a preliminary mort- 
gage-decree before the passing of the final decree 
as plaintiff, and to pass a final decree for foreclogure 
in his favour. 

Gopi Narain Khanna v. Bansidhar (D, Bora Shib 

and Mamiliapalli Koiappa v. 
Pamidipati Raghavayya (3), distinguished. 
Digamber v. Ganpat (4), referred to, . 


GR. Trivedi, 
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, E es sa . tos va Way 
vation against an order of the Dis- in the first instance that, in the ‘eireums 
Aroon on ebindwara, dated the 29th: stances, the final decree which followed as.” 
March, 1926 in Oivil Suit No.7 of 1924, dated , a result. of the District Judge's order is ab. 
the 29th J uly, 1924. Eo .. variance with the preliminary decree; that 
.. Mesars. M. B; Niyogi and G. R. Pradhan, :the preliminary’ decree ‘only directed pay- ` 
for the Applicants. . . - .., .., ment by the defendants to' the plaintiffs ^ 
Messrs. G. L.. Subhedat, M.R. Bobde and and that there was no direction inter. se . 
"for the Non-Applieant.  : .:foríoreclosure as between the defendants, 
ORDER;—The five applicants have In addition to the Privy Council case | 


; ‘this Oourt in revision against. quoted above, the applicants have relied. 
i d the District Judge, . Chhind- . on a decision of Banerji-and Gokul Prasad, ` 


. JJ.,reported as Bora Shib Lal v. Munni ` 
“Lal (2) as well as on a decision of the 
Madras High Court reported as Mamilla-' 
.palli: Kotappa v. Pamidipatt Raghavayga 
District Judge on the 20th of July, 1924. (3), These decisions, however, seem to me | 
The present non-applicant, Ballahbdas,was hardly. to the point in the present instance. ^ 
- joined as defendant No. 10 in the suit by. At. the time, the transposition complained : 
. virtue of his being a subsequent mortgagee of. was allowed by the District Judge, it- 


d 29th February, 1926, in "Civil 
Suit N Tol 1924, In that sult, prelimi- 
" nary. decree for foreclosure in respect of the 
mortgaged subjects had been passed by the 


.; well-known 


property in suit. The preliminary 
Ls ja was in Form oe a 
Appendix D to the Civil Procedure Co te 
The present non-applicant was. given the 
prior right to redeem upto the 29th ' of 
January, 71925, in case he failed to do so, 
the defendants Nos. 2 to 5 and defendants 
Nos. 1, 6 and 7 were respectively given the 
right to redeem up to & further date, the 
3th of April, 1925. Within the siz months, 
time allowed to the non-applicant i 
posited in Oourt the decretal amount.and on 
19th January, 1925, filed an application pray- 
ing that, in view of this deposit, his name 
should be gubstituted in place of i of 
the plaintiffs and thate final decree for 
foreclosure should be passed against the 
remaining defendants. "The District Judge 
sanctioned the ape oe yb. 
- icant's name to, : i 

ns Pati in the case, Against this 


therefore, end 
| sak a have filed the present revi- 


sion. yet 
been urged on their behal 
nod Court had no power under O, I, 
r. 10, Civil Procedure Code, to make the 
transposition it did in the circumstances of 
the ease, I have been referred to the 
decision of their Lordships of 
the Privy Council in Gopi Narain Khanna 
'v. Bansidhar (1) and it has been suggested 
that, on the strength of this case, the Dis- 
‘trict Judge's procedure in allowing the 
‘transposition of the non-applicant was 
| wrong and illegal. It has been suggested 
"o1 A 395: 9.0, W. N. 517; 2 A. L. J. 336; 2.0. L. 
Tal DT EE ar, 15 M. L. J. 191; 32 I. A. 123; 8 
Sar, P. O. dy 199 (P. Oe CUT 


the present five defend-. 


is clear that the mortgage suit was stil 
pending. ‘There was no completed decree 
in the case, and the preliminary decree 
might be described as an inchoate ‘one: ` 
cf. Digamber v. Ganpat (4). The Privy 


-Council decision quoted above was, need- 


lesa to.say, passed before the present Code 
of Oivil Procedure was enacted and the 
considerations, on which their Lordships 
relied in coming to the decision they did : 
in that case,’ seem to-me no longer to 
hold good.. With all- deference it would 
appear ,to me that the Judges of the’ 
Madras High Court, who decided the ` 
case just. quoted, ignored the fact ‘of the 
ail important change of procedure which 
had been introduced as regards the decree ' 
final in. mortgage: suits by the new Civil _ 


Procedure Code. The Privy Council case 


quoted is, in my. opinion, inapposite for 
the simple reason that their Lordships - 
only held therein that the subsequent morte : 
gagees could not be substituted as decree- 
holders. for the purpose of carrying out the 
execution'of the decree, À T 
In the present case, the question is 
whether the non-applicant can be substitut- 
ed as a plaintiff for the purpose of obtain- 
ing the final decree in the cage, For my 
own part, I entertain no doubt but that, 
both under O. F,r. 10, or under O. XXII, 
r.10, Civil Procedure Code, the substitu- 
tion of the present: non-applieant as a 
plaintiff was permissible and indeed was 


(2) 68 Ind. Cas. 604: 44 A. 67: 3 U. P. L. R. A) 193: > 
19 A.L. J. 840; A. I. R. 1922 All. 153. 
(3) 102 Ind. Cas. 316: 50 M. 626; 52 M. L. J. 532; A, 
I. R.1927 Mad. 631; 26 L. W, 501. - 
(4) 33 Ind, Cas. 496; 19 N, L, R. 50, 


"ow 


í 
i 
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he logical consequence of the provision 
contained ins. 74of the Transfer of Property 


E 


LÀ 


Act. Iam aware of the Bench decision 


of this Courtin Suryabhan v. Renuka (5) but 


that case is not really to the point. It cannot, 
be denied that the. present non-applicant ; 
had a right to bring a separate suit, but it 
seems to me that he also had the alternative 


of adopting the procedure he did, so long 
, B8 that, was done before the decree final 
had been passed. Reading, in’ short, s. 74 of 
‘the Transfer of Property Act with the rules 

. of the Civil Procedure Code quoted: above, 
 lamofopirion that the District. Judge was 


correct in allowing the. transposition of- par- : 


ties hedid. There is no question in the 


present instance of the non-applicant tack- 


ing on his own mortgage to the decree in 
suit..All he acquires thereunder by. his 


.payment of the -decretal amount is the- 


right which.the original 
against the defendants, . 
For these reasons I am of-opinion that 
the order of the District Judge is a correct 
, one and the present -application is:-dismiss- 
ed. The applicants must bear the non- 
 &pplicant's costs, DES 
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ANCTHER— 

gas py LanTirrs-—Non-APeLicants. FA 
wi Procedure Code (Act.:V of. 1908), ss. 98 (2) 
100, O. XLVII, r. I—Refervence to third Judge, ee 
fusalto make, whether ground’ for review—Error of 
law—Question whether a question is one 0f. fact or 
; law, whether question- of law. .— ' Ta 
The question whether a question is one 
law is itself only a question of law and an erroneous 
decision thereon after due consideratión.is not 
ground for review. [p. 254, coll] ^ ~” 3 
Where a Bench of two Judges refused to 
to & third Judge on the ground that the question 
on which the members of ‘the Bench differed was 
only one of fact, and the party aggrieved. by the 

decision applied for review ; Po 


~ 


of fact or 


or 


refer a case 


; MOMAL RAN' B 


Application dismissed; ^. 


a 9 


i 
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"Held, that evén assuming that the decision was 
wrong, there was only an error of law, which, by 
itself, was no ground for review. [ibid.]. 
`+ Chhajju Ram v. Neki (5), followed. 
 Applieation for review of judgment de- 
livered by Mr. Findlay, J. O., and Macnair, 
‘A. J. O., on the 14th September, 1927, in Mis- 
cellaneous Appeal No. 8 of 1926. " 
Messrs. M. V. Abhyankar and G. R,:Bapat, 


forthe Applicant. - ; | 
. V. Jakatdar, for 


+ 
n 


` 
E 
7 


a 


B 


“Bir B. K. Bose and Mr. Y 
the Non- Applicants. l 


"= ORDER.-—This is an application for re- 
‘view of judgment delivered by Macnair, A. J. 
-Q., who has. now proceeded on leave,and by: 
.myselfin Miscellaneous Appeal No. 8of 1926. 
‘The facts of the case are sufficiently clear 
“from the opinions delivered by Macnair, 
“A.J. O., and myself and by our final joint 
judgment. ; 
The presént applicant was the defendant- 
&ppellant in this Court. It will appear that: 
‘Macnair, A. J. C., and myself disagreed as to 
whether there was a final and enforceable 
‘agreement arrived atas relied on by the 
' plaintiffs-non-applieants, Macnair, A. J. C., 


4 


- 


^ 


p 


7 


"~ 
, 


.* ‘was of opinion that the agreement in ques- 


' tion had been established, while I took a 
reverse view and was fürther, in any event, 
of opinion that, even ifit had been estab- 
lished, the case was one in which the lower 
' "Court was incorrect in exercising its discre- 
< tion in favour of the plaintifs by way of 
giving & decree for specifie performance. 
"We were both, however, of opinion that the 
question as to whether there-hàd been a final 
' agreement.or not between the-parties, :was - 
- à question of fact and that, therefore! the 
. ease fell under s. 98, sub-s. (2) ef the 
' Oivil Procedure Code, the result being that, . 
^ as Maenair, A. J. O's judgment prevailed, 
“the finding of the lower Court on the point 
. Btood. . A te 
^ .We were further of opinion that the lower 
Court had. exercised a judicial discretion in 
granting specific performance and that there 
could not, in thecircumstances, be deemed 
‘to’ be `a question oflaw which it would have 
been our duty, under the proviso tos, 98, 
gub.s.'(2),of the Civil Procedure Code, to 
referto a third Judge. Asa result, the 
defendant has now applied for: review of 
udgment. .'-. qM M | 
"Very. wisely, the applicant's Counsel did 
not argue groundslike the applicability 
of s: 10, el (b) (2 ‘of the O, P. 
Courts Act of 1917 in the present case, He 
confined his argument to two propositions, 


` 


í 


` 
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The whole matter at issue in the case was 
whether there had been a final agreement 

, 88 evidenced or supported by the document 
;(P-l). The argument advanced before me 
“has been that the construction of the terms 
_ "of such a documentis aquestionoflaw only: 
cf. Fateh Chand v. Kishen Kunwar (1), Ram- 
. gopal v. Shamskhaton (2), NafarChandra Pal 
‘Chowdhury v. Shukur Sheikh (3)and Surendra 
Nath Roy v. Dwarka Nath Chakrabutty (4). 
"The propositions laid down in these rulings 
' are obviously true, but I desire to point out 
that,inthe present instance, the question 
was not somuch as to the nature of theagree- 
‘ment. If P-1 evidenced a final agreement, 
the terms of it were sufficiently clear there- 
from. The real question at issue was a 
pure one of fact as to whether or not a final 
agreement of the kind had been arrived at. 
On behalf of the present defendant appli- 
cant the position was that P-1 was nothing 
more than a mere memorandum made in the 
course of transactions between the parties 
before any final agreement had been arrived 
at, The proposition, therefore, that Macnair, 
A. J.O., and myself differed on a point of 
law in this connection is, in my opinion, 
incorrect. Even, however, were it correct, 
bnd it was a point at issue, I am of opinion 
that, having regard to the provisions con- 
tained in O. XLVII, x. lof the Civil Pro- 
tedurs Code as expounded by their Lord- 
ships in Chhajju Ram v. Neki (5), the present 
tase is not one in which, on. the grounds 
alleged, review of judgment would be ad- 
missible. Even, therefore, if Macnair, A.J. O., 
. Bad myself were wrong in thinking that a 
question of fact, and not one of law, was 
iüvolved here, that would, in turn, have 
been on our part a mistake on a question of 
law, and it'was, moreover, rightly or wrong- 
ly; a deliberate decision arrived at by us 
alter considering the merits of the question 
inyolved, cf. Raja Makund Deb v. Gopi 
Nath Sahu (6). | 
(1) 16 Ind. Oas. 67; 34 A. 570 at pp. 585, 586; 16 C. 
.N, 1033; 23 M. L. J. 330; 12 M. LH, 413: (1912) 
. M-W.N 10605; 10 A. L.J. 335; 14 Bom. L. R. 1090; 
. 17 C. L, J. 1j 39 I. A. 247 (P. On, 
(2) 20 C. 93 at pp. 98, 100; 19 I. A. 228; 6 Sar. P. C.J. 
247; 17 Ind. Jur. 38; 10 Ind. Dec. (x. 8.) 63 (P. O.) 
.- (3) 51 Ind. Cas. 760; 46 C. 189 at p. 195; 23 C. W. N, 
845: 9 L; W. 552; 451. A. 183 (P. 0.). ` 
. -(&) 35 Ind. Cas. 605; 44 C. 119 at p. 129; 24 O.L J, 
“350; 21 C. W. N. 530. : 
5) 72 Ind. Oas. 566; 3 Lah, 127: 30 M. L. T, 295; 26 


Q. W. N. 697; 41' P.L. R.1922; 3 P, L. T. 435; A, I. 


^ R. 1922 P. C. 112; 16 L, W, 37; 17 P. W.R. 1922; 43 
M. L. J. 382; 24 Bom, L; R, 1938; 4 U. P. L. R. (P. C) 
E 36.0, L. J. 459; 49 I. A, 144 (P, Q), 
(6) 25:Jad Cra 286; 21 O, L, 7,43 at p. 83, 
* ye Marie s 7 due 
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The second point urged on behalf of the . 
‘applicant seems to me equally ineffective on 
precisely analogous grounds. His position 
Is that, as the agreement was  to' have 
effect for four years, specific performance l 
thereof was specifically forbidden under 
cl. (g) of s. 2l of the Specific Relief Act. 
It has been suggested, therefore, that this 
-Court^had no jurisdiction to decide the case 
in the way it did, viz, by confirming the 
decree of specific performance granted in 
the lower Court. The decision in Ram 
Prosad Pramanik v. Sricharan Mandal (7): 
which has been quoted in this connection; 


 Seems.to me to have little or no apposite- 


ness in the presentcase. Rightly or wrongly, 
Maenair, A. J. O., was of opinion that the 
case was one in which specific performance 
should be granted. He and I were also 
agreed that the lower Court had exercised 
2 due discretion in the matter and we were 
of opinion that the question as to the exe 
ercise of its discretion by the lower Court 
could not be said,in the circumstances of 
the case, to be a question of law which if 
would be our duty, unders 98, sub.s, 
(2), Civil Procedure Code, to refer to a third 

udge. Even, however,if the Bench ‘in 
Question were wrong in not specifically con. 
Bidering whether cl. (g) of s. 2l of the 
Specific Relief Act was applicable to the 
case, it is patent on the face of it that this 


,COuld not be said, by any stretch of 


language, to be an error apparent on tke 
face of therecord. On the contrary, assum- 
ing for & moment that s. 21, cl (p), 
Would have applied even as regards spedifid - 
performance in the present case, in which 
only a small portionofthe total time of fout 
years has still to run, again here there would 
only be a mistake of law which, for the 
reasons I have given earlier in this order, 
would not, in my opinion, justify intér- 
ference by way of review. 5 y 

For these reasons, therefore, the present 
application fails and is dismissed. The 
applicant must bear the non-applicante' 
costa, I fix Rs. 50 as Counsel's fees. 

ALN, A. Application dismissed, ` 


D 41 Tn. Cas, 278 ; 21 O: W. N, 1100; 27 O: Èn d 
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LAHORE HIGH COURT. 
FiBsT Ü1vVIL ApPEaAL No, 746 or 1923. 
D Wl June 16,1927. -. . 
Present :—Mr. Justice Tek Ohand and 
Mr. Justice Agha Haidar. 
INAYAT —PraINTIFF—AÀPPELLANT 
| | versus 
Musammat BHARAL AND OTBSE£8— 
DREF&NDANTS— RESPONDENTS. 


4 4 


Custom—Sial tribe of Jhang District—Succession— 


Daughter's son of pre-deceased son," rights of—Pre- 
ference to distant collaterals—Person merely belong- 
ing to same gôt—Right to control alienation by 
widow. 

The mere fact that a person belongs to the same 


got as the last.male owner gives him no right to: 


control the dealings of the widow of the last male 
owner with regárd to property that has descended to 
her from her husband. 

Muhammad Haf v. Khazan Singh '1) Ram Bhaj 
v. Nand Ram (2), Jhindu v. Gopula (3), Kirpa v. 
Chinti (4) and Duni Chand v. Lekhu (5), followed. 

The:right of representation is recognised to the 
fullest extent amongst the members of the Sial 
tribe of the Jhang District and daughter's sons of 
& predeceased son have under custom a decidedly 
S claim to agnates of a remote degree. |p. 257, 
col. 1, 

According to the general agricultural custom & 


franddaughter and her sons are more or less on the” 


bame footing asa daughter and her sons as. against 
.. distant collaterals, | ibid. | 


Firstappeal from a decree of the Senior: 


Subordinate Judge, Jhang, dated the 6th 
' January, 1923. — l NS 
Chand, and Din Dayal, for 


Messrs. Gopal 
the Appellant, ; ; 
Messrs. J. L. Kapar and Abdul Azié, for 
the Respondents. 20 É 
^ '"" JUDGMENT. us 
CTék Chand, J.—The facts‘of the dis- 
` Pute giving rise to the action out of which 
this appeal arises are as follows i— : 
. The property: in suit was acquired by 
dne Bakha who.was a Sidi of the: Dinga 
got residing in Mauza Kaurian in the Jhang 
District. B&àkha died about 17 years before 


the institution df the suit, leaving him. 


surviving a widow Musammat Bharai, de- 


fendant No. 1, .and his predeceased son's: 


daughter Musammat Daulat. Musanimat 


Daulat married Sardara who is also & 


inga Sial of the same District’ and gave 
birth to two sons Muhammad, defendant 

o. 2, and Ahmad, defendant.No. '3. On 
the death of Bakha the property in dis: 
pute was mutated. in the name: of his 
‘widow Musammat Bharai. 
August, 1920, Musammat Bharai made a 
‘gift of this property in favour of her prede- 
ceased son's daughter's sons, Muhammad and 
Ahmed defendants Nos,2 and 3, She had 


On the 13th. 
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mutation eritered in respect of this gift and 
in the proceedings before the Revenue 


- Officer stated that she was making this gift 


921. " 
. , On: £he 


: guo, 


in pursuarce, of instructions givenin an 
oral. Will.by her husband just before 


his death. The mutation was sanction- 


ed: in'favour of the donees on the 11th April, 


N e. d 
10th of March, Inayat, claiming 
himself to be a collateral of Bakha deceas- 
ed in the: fourth degree,instituted the pres 
sent suit for a' declaration that the afore- 
said.gift was null and void and ineffectual 
as against his rights. Dafendants Nos, 2 
and 3 denied that the plaintiff was a 


‘collateral of the husband of the donor in 


the fourth decree. On the other hand, they 


alleged that they were related to the de- . 
ceased in..the fifth degree and that the 


plaintiff was more distantly related to him, 
The Will, which had been menticned by 
Musammat Bharai during . the: mutation. 
proceedings, was also pleaded in support: , 


.of. the gift. It was further stated that the 


donees were the sons of the daughter of 
the. predeceased son of Bakha and the gift 
being in the nature of acceleration of suc- 
ceasion the plaintiff had no locus standi to 
In their statements before issue it 
was admitted. by both Counsel ‘that Siale 
were governed by the general agricultural 
custom of the province,.in matters of. 
succession, and alienation. : The trial Court 
in an. exhaustive judgment dismissed the 
suit and the plaintiff has preferred a first 
appeal to this Court. . eS 

I may at the outset remark that tha . 
defendants have entirely failed in estab- 
lishing the oral Will alleged to have been 
made by Bakha just before his death 17. ox 
18 years ago, under which Musammat Bharal 


- 


purported to make the gift in favour of tha 


defendants. The evidence produced by.tha 
defendants in support of it is very vague 
and inconclusive and was, in my opinion, 
rightly rejected by the lower Coutt.. NET 

The most important. question to be da 
cided is how and in what degree are the 
parties related . to Bakha deceased. As 
already stated, the plaintiff claimed to’ be 
a collateral'ofthe fourth degree. In supi 
port of his alleged relatiouship he pros 
duced -twelve witnesses. Mr. Gopal Chand 
for the appellant has read this evidenca 
in extenso before us, and, after considering 
hisarguments, I am of opinion that ny 
reliance whatsoever can be placed on their 
testimony, Mr, Goal. Chand principally 


M 
i 


..ree-table 

-plaintiff with Bakha deceased in the fourth - 
“degree, After going through his evidence 
'" and. examining ‘the . document put in by 
‘him, I have not the least doubt that this 


* 


" different ways. 
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relied on'the evidence of Ghulam Hassan 
(P. W. No. 7) who claims to be the family 
mirast ‘of ‘Dinga Sials of the Jhang Dis- 
trict. This. witneas has produced a pedig- 
which purports to connect the 


pedigree-tabls has been manufactured for 


the purposes of this case. The rest of the 


oral evidence is of-a.partisan character 


‘and is extremely vague and indefinite-as 
“to the exact relationship of the plaintiff 
with Bakha deceased.. lam, therefore, of 
" opinion, that the learned Senior Sabordi- 


nate Judge came to a correct conclusion: in 
holding that the plaintiff had failed to prove 


"that he was related to the ` deceased - Bakha 
' jn the fourth degree. 


9 


Defendants Nos. 2 
connected with the deceased Bakha in two 
Firstly; they . contended 


that they were his collaterals in the fifth 


^ degree, and secondly, that they were- his 


predeceased son's’ daughter's sons. As to 


"(D. W. No. Z) and Sultan (D. W. 
' $) claim to be the maurusi dmirasie of 
. the defendants,and they have propounded 
'.& pedigree-table which is - 


“the alleged collateral relationship, I must 
. ‘pay at once that thé ‘evidence produced. 


the defendants in no way differs 


- in character from that produced -by the 


plaintiff, Two of these witnesses, Inayat 
No. 


printed as 
Ex. D3 at pages 13 to 16 of the paper- 
book. After examining the evidence of 
these two witnesses and looking at the 


- doeumeht produced by them, Iam ofopinion ` 
'.that this doucment also has been prepared - 
for the purposes of this case. The rest of. 
. ,the oral evidence produced by the defend- . 


‘ants to! prove their alleged collateral 
relationship is of & partisan character and 
must like the evidence of the plaintiff be te- 


‘tally rejected. . ; 


. There is, however, no doubt that the 
;defendants-donees are the sons of the 


` daughter of the predeceased son of Bakha 


deceased. This was as already pointed out 


.. .Btated in so many wordsin the mutation 
^ . "proceedings and was not denied either in 
‘those proceedings orin the written state- 


ment filed at the trial. Counsel for the 


_”: plaintiff. did not controvert this in his state- 
, ment made before the issues were framed . 
-Bnd the ease in the lower Court proceeded 


ph this assumption, Mr, Gopal Chand has 


and 3 claim to be 
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been unable to point out anything to th® 
contrary and it mustbe held that the de 
fendants Nos. 2,3 are Bakha's predeceased 


. son's daughter's sons. The result of my 


M 


findings on this point, therefore, is that, 
whereas it is established that both of the 
plaintiff and the defendants are Dinga 
Sial and very probably are the descendants 
ofacommon ancestor and aré his agnates 
of a remote degree, it is not possible to 


‘definitely say in what degree either the 


plaintiff or the defendants are related to . 
him. But the defendants are in this 


&dvantageous position that they are the 


predeceased son's daughter's sons of Bakha 


deceased. 


The next question to be considered. is 
whether on the above findings the plaintiff 
has established a locus standi to maintain 
the suit." Mr. Gopal Ohand for the plaintiff 
contends that Musammat Bharai; defendant 
No.1, was in possession of her husband's 
estate on the usual widow's ‘life-tenure and 


‘as such she had no power to make a ‘gift 


beyond her lifetime. He. argues thatthe 


plaintiff being an agnate of Bakha deceased, 


even, though. of a remote degree, has & right 
to question his. widow's alienation and to 
preserve the estate for thé benefit. of. the 
reversionary body after-her death. .1 am, 


however, of opinion that this contention is 


devoid of all force, - As-pointed out already 


all that has been established. is that the 


plaintiff belongs to the samé -got.-and ;is 
possibly or at best probably descended. 
from a remote.common. ancestor with Rakha 
deceased. . As-such, he has, in-my judgment, 


no right whatever to impugn an. alienation 


by Bakha's widow. V m. | 
Itis now settled that” the mére- fact 

that a person belongs to the same got a8 the 

last male owner gives himno right to control 


‘his’ widow's dealings with regard tọ the 


property that has descended to-her from 
her husband. In Muhammad Rafi-v. Khazan 


` Singh (1) which is regarded as the leading 


authority on the subject, it was held that 
a person being unable to prove any specific 


‘relationship with thé deceased ‘proprietor, 


cannot be allowed to maintain. & suit for 
a declaration to contest’ an ‘dlientatjon 
on the ground that he belonged to the 
same got or was descended from the same- 
stock as ihe alienor. To the same éefféct 
are the décisions in Ram Bhajv, Nand 


b 


(D 68 P, R, 1898, rae 


14031, 0. 1928. | 
Ram (2), Jhindu v. Gopala (8), Kirpa v. 
Chinti (4) and the recent ‘case of Duni. 
Chand v. Lekhu .(5).. It - must, therefore, 
be held that the plaintiff ha& .no locus. 
standi to maintain the suit. -— l 

This finding is sufficient to dispose of - 


the appeal and itis not necessary.to deal; 
with the other pointe that arise on the’, 
! - District. The rule laid down in the answer 
argument strenuously urged: by Mr. Gopal., 


pleadings. I wish, however, to examine an 


Oaand that both according to the sustom of 
the Sials of the Jhang District, as well as 
under the general agricultural custom of 
the Province the defendanis being the sons 
ofthe daughter of the pre-deceased son of 
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Chand . has, "urged . that - answers to 


257. 


Ior a * + 


questions. Nos, 15 and 19 of the Kiwaj-. 


i-am, ‘indicate ‘that’ custom ‘favours only 


such daughters as are ' married in the 
same kuff‘as the deceased proprietor. “In 


this case itis proved that the daughter of 


Fattu, was married to Sardara, who is like 
the plaintiff, a Dinga Sial of the Jhang 


` 


to thess two questions, therefore, applies 
to the defendants and they are, for this 
reason also, better heirs than the plaintiff. 
The gift is, therefore, an acceleration of 
o E favour of defendants Nos. 2 
and 3. . .'" 


-- However, even if we were to accept the- 
argument of Mr. Gopal Chand that the: 
paragraphs of the Riwaj i-am above referred 
to do not apply to a case like the present- 
and that no custom special or general is 
proved laying down the rule. which is to 
regulate succession to the property ofa de- . 
ceased proprietor as between remote collate _ 
eralg and his pre-deceased son's daughter's, 
Bons then in that case-the Courts are bound - 


Bakua are not nearer heirs of Bakha de- 
ceased than the plaintiff who is hisagnate of - 
à remote degree. The Riwaj- i-am of the 
Jhaag District prepared by Mr. Abbot in 
1904-03 is, however, opposed to this con- 
tention. ln answer to-question No. 5 given 
by the members of the Sial tribe it is 
distinctly stated that if a person dies 
leaving the descendants of a pre-deceased . 
son, these descendants succeed to his pro- 


perty inthe sams way.as the pre-deceased 
son would have himsalf succeeded. This 
. ladieates that the right of representation is 
recognised to tha fullest extent amongst 


under the authority of the leading case 
reported as Daya Ram v. Sohel Singh (6) to. 
fall back-upon the personal law of parties. 
which in this: case is Muhammadan Law, 


the members of this tribe.. This answer is 
in accord with the general agricultural 
gusom of the Province which on the whole 
avours the right of the descendants of a 
predeceased person to succeed, J must, 
therefore, hold thatthe defendants-donees, 
who are the daughters sons of Fattu the. 
predeceased son of Bakha, have (under cus- 
tom a decidedly superior claim to succeed to 
Bakha's property as against the plaintiff, 


It is conceded, that under that system of: 
law the: defendants being the predeceased . 
son's daughter's sons are entitled to suo». 
ceed as distant kindred in preference 

to the plaintiff whose relationship is, as ° 
stated’ above,- undefined. In this view. 
of the case: also the: defendants Nos, 2. 
and 3 have got a right to be maina, 
tained in possession of ‘the property 
of'Bakha after the death of -his widow; 
Mesammat Bharai, -  .- 


. who is, ifat all,dgnate of & very remote- 
' degree. I : S 


‘It may also be mentioned that according 
to the general agricultural custom a grand- 
‘daughter and her sons are more or leas on 
the same footing as a daughter and her 
sons as against distant collaterals,’ and as 
pointed out by ihe learned Judge of the 


Qourt below, among Sidls ofthis District . - 


daughters-of a sonless proprietor occupy’ 


B very much. more. favourable position-, ~.- 


as against. collaterals than in many 
other tribes in the- Province, Mr. Gopal. 


- (9) 4 Ind. Gas, 1024;- 14 P. L. R. 1910; 107 P, W. B, 
(3) 15 Jnd. Cas 266; 235 P. L, R. 1912 135 P. W. R, 


12, v i " 3 j 
' (4) 77- Ind. Cas. 518; A. I. R. 1923 Lah, 530. - 
(5) 100 Ind. Oas, 817; A, I, R. 1927 Lah, 255, | 


17 


- For.ihe' foregoing reasons, I hold that 
there is no force in.this appeal and I would . 
dismiss it with costs. s 
. Agha Haidar, J.—I agree. | 
ALN. Ay M Appeal dismissed, 
woo R. 1906; 31 TL. R. 1007; 59 T, WUR, 
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=- MADRAS HIGH COURT. 
S OrviL Suir No. 171 oF 1924. 

. November 30, 1925. 
Present :—Mr. Justice Kumaraswami 
| : ' A Bastriar, ; 


~ AMMAKANNU AMMAL AND ANOTHER— 


PLAINTIFFS | 
l |. ` VErsSug A 
V. K. DAMODARA MUDALIAR AND 
.c OTHSES-——DEFRNDANTS. i 
'Will—Construction—Disposition in favour 
daughter of testator—Direction to maintain another 


'. -daughter and wife~-Wife, whether gets interest-— 
- Civil Procedure Code (Act V of 1908), s. 88—Suit in 


forma pauperis—Death of plaintiff — Right of legal 


: A Hindu who had a wife and two daughtets exe- 
cuted a Will to the following eifect:— . 
"After my lifetime, my elder daughter R shall take 


into her possession the aforesaid immoveable pro- 


perty and thé other moveables and after meeting the 
expenses shall maintain with the remaining income, 
my:wife.and. her mother A as well as -herself. 
Further -if my, younger daughter P finding it incon- 
venient tó Jive with her husband who has taken a 
second wife“shéuld come away to (live with) her who 


. is, Her-sister.ánd with her mother, she (my elder 


daughter) shall protect the said P also without giving 
any .differential treatment. Besides as I have no 


` other male or female issue than the said two daugh- 
. ters, R shall arrange that, after the death of my wife 
: and my daughters, the whole of my said property 


Shall be taken and enjoyed by the. issue ofthe said 
P ifthe latter happens to bear issue in the future. 
Jf the said P does not happen to have. any such issue, 


my wife and R jointly or the survivor after the death ' 
‘of either of them may make arrangements such that 


such of them as they choose may get and enjoy pro- 


„pērties. But any arrangements made by my wife and 


R jointly, or by one of them surviving the other, and 
providing for persons of. their choice. taking and 


" enjoying the property, shall take effect after the deaths 


of wife and my two daughters." After the tes- 
tator's death the daughters: died and. the widow 
executed adeed of trust. 
aside the deed : 


Held, on'a construction of the Will, : 

(1) that no estate was conferred on the wife who 
had only the right to be maintained Out of the 
estate; ip. 259, col. 2.) EP 

(2) that there wasan express prohibition to thb 
-exercise of the power so as to take effect during the 
.lifetime of the persons exercising it; [p. 260, col. 1.] 


. (8) that the persons exercising the power under the’ 
. Jast clause either jointly or singly could only exercise. 


. jt soastotake etiect after their death and could not 


~ 


puloram Doss (4), followed, 


‘beyond the powers of the wife. 


during their lifetime divest themselves of the estate 


. br make an absolute ‘alienation of the estate; [ibid.| 


. (4) that the deed of trust was T eh as being 
ibid. 

 Asuit in forma pauperis can be continued, on the 
death of the plaintiff, by his legal representatives, 


` -even though the, latter are possesséd of property in 
` their own right. 


[p. 259, col. 2.] 


Swagami Ammal v. Gopalaswami .Odayar (1), 
Perumal Koundan v. Tirumalvayapuram Jananuksola 
Dhanasekhara Sankw Nidhi (2), In the matter of the 
petition of Mary Ann Bill (8) and Bhagbut Does v, 


tto 
I d 


AMMARANNG Amal v, DAMODARA MUDALIAR. 
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In a suit by her to set 
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In the matter of the Will-of Dawubi (5), not fol-- 


owed, : : 
Suit by the plaintiff for a declaration ihat 
& deed of trust executed by her was inope- 
rative. | 
Mr. P. Krishnamachariar,for the Plaintifis. 
` Messrs. Sivaprakasa Mudaliar, S. E. San- 
kara Aiyar and A. Rajabadhar Mudaliar, 
for the Defendants. ü d mos 


JUDGMENT.—This is a suit by 
the plaintiff for a declaration that 
the deed of trust executed by her on 
the llth March, 1920,.in favour of the 
defendants was obtained, by fraud and 
misrepresentation and is inoperative, for 
selting aside the trust deed on the ground 
that she was not competent to create the . 
trust, for possession of the suit house and 
mesne profits. The plaintiff died pending 
suit leaving a Will andthe executor under 
the Willhas been brought on record. 

One Venkatarama Mudali, the husband of 
the plaintiff, who was the last male holder 
of;the property mentioned in the plaint died 
on the 1st of October, 1891, leaving the 
plaintiff his widow and two daughters Rath- - 
nakehi.and Ponnammal. He left a Will 
dated the 12th of July, 1889, as to the 
genuineness of which there is no dispute, 


` as both parties rely on that Will in support 


of their case, The Will after setting out 


- the title of the testator to the property pro» 


ceeds as follows :— 

. " Therefore, after my lifetime, my elder 

daughter Rathnakshi Ammal wife of the 

deceased Duraisamy Mudaliar or Adambak- - 
kam shall take into her possession the 

aforesaid immoveable property and the 

other moveables and after meeting the ex- 

penses for tax and repair out of the. rental 

income derivable from the said house, shall 

maintain with the remaining income, my 

wife and her mother Ammakannu Ammal 

as well as herself. Further, if my younger 

daughter Ponnammal] the wife of Kunna- ` 
thur .Ganapathi Mudaliar, finding it in- 
convenient tolive with her husband who 
has taken a second wife should come away 
to (live with) her who is her sister and with 
her mother, she (my elder daughter) shall 
protect the said Ponnammal also without 
giving any differential treatment. Besides 
as I. have no other male or female issue than 
the said two daughters, as the said Rath. 
nakshi Ammal has now lost all (possibility 
of having) issue and as the said Ponname- 
mal has bad no issue till now, Rathnakshi © 
phall arrange that, after the death of my 


€- 0. F 
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wife and my daughters the whole of my. think the. decisions in Sivagami Ammal Y. 
said property shall be taken and enjoyed by '“Gopalaswami Odayar (1), Perumal Kounda" 
the issue of the said Ponnammal if the V. Tirumalvagapuram Jananukoola. Dhana- 
latter happens to bear issue in the future. sekhara Sanku Nidhi Ltd. (2), In the matter 
If the said Ponnammal does not happen of thepetition of MaryAnn Bill (3) and Bhag- 
to have any.such issue, my wife and but Doss v. Buloram Doss (4) support this 
Rathnakshi Ammal jointly or thé survivor view. I am unable to agree with the deci: 
after the death of either of them may make -8ion in In the matter the Will of Dawubi (5) 
arrangements such that such of them asthey 3 in the case of a next friend or guardian | 
choose may getand enjoy (properties). My ofa minor, the question 88 to whether the 
ordinary house-hold sundry articles shall ^ legal representative of a deceased plaintiff 
algo be provided for in the same manner. C&n.cóntinue the suit in forma pauperis 
But any arrangements made by my wife and ‘depends not'on the property possessed by 
Rathnakshi Ammal jointly, or by one of “the legal representative or the next friend 
them surviving the other, and providing . ‘Or guardian personally in their own right, 
.for persons of their choice taking and en-' They aretwo different persons in the eye of 
joying the property, shall take effect after - law and it séems to me there is no justifiea- 
the deaths of wife-and my two daughters, tion for holding that the legal representa 
Such is the Will, which having been written ` tive of the deceased plaintiff should not be 
to my dictation and found to be correct on allowed to continue the suit asa pauper, 
being read out (to me), I make and leave, . The more important question in this 
willingly, by and of my own free-will." Rath-: case is as to whether having regard to the 
nakshidied iesueless onthe 7thof October, terms ofthe Will of Venkatarama Mudali, 
1915 and Ponnammal died isguéless on. the’ ^ Ammakannu Ammal had power during her 
5th of January, 1918. On the 25th October, -lifetime to create the trust and ‘divest her. 
1916, Ammakannu Ammal-executed a deed elf ofthe trust property, I have already 
of gift.in respect of thehouse mentioned in Set out the Will in extenso, The position at 
' the plaint-in favour of the trustee of a tem- the testator's death was that he had a widow 

plein -Chindripet.. It will be noted that and two daughters. The elder daughter 
this deed was executed during the lifetime ‘Rathnakehi was herself a widow and, ‘theres 
of Ponnammal but after the death of Rathe fore, notin a position to have any legiti- 
nakshi.. On the llth March, 1920, the  mateissue. Then there was the younger 
plaintiffexecuted another deed in favour of daughter Ponnemmal whose husband had 
the present defendants whereby she after. taken asecond wife but who had the pos. 
reciting that the deed of 1916 was not'acted: -sibility of having legitimate issue. Thé 
upon arranged for the performance of the- testator intended that if Ponnammal ha 
trust mentioned therein through the de- any issue, the property Bhould be taken by 
fendant. She then filed the present suit on .herissue, There was no diffisulty there a8 
the 15th March, 1924, in forma pauperis to to his intention, Underthe Will he direct; 
set aside the deed of trust. After filing the ed that his daughter Rathnakshi should take 
suitshe executed a Willdated the 18th of „possession ofthe properties and should out 
March, 1924, whereby shegavethe properties ‘of the rents-and profits maintain herself and- 
tothe grandson and granddaughter of her «.Ammakannu Ammaland Ponnammal if she 
husband's brother, Probate was granted of should join them and that the partiesshould 
this Will which has been filed as Ex. A in go on maintaining themselves without 
the suit. The contention of the legal repre- «disposing of any of the properties during 
sentative of the plaintiff is that under the -their lifetime and the Will gave the sur. 
‘terms of the Will of the plaintiffs husband -vivor liberty to leave the properties to such 
she had no power to exercise the deed of. persons as she liked, Idonot think that 
trust during her lifetime and that conga-. any estate was conferred by this Will upon 
‘quently the Will executed by the plaintiff Ammakannu Ammal. She had only theright 
takes effectas being executed in pursuance. to be maintained out of the estate during 
ofthe power conferred upon her bythe Will : ° = ^ 54; 27 75 0 0|. 

of her husband, DE rr D Hd MCA (1985) it WN 176; 48 M, I 

: || D || A , Ad. iv 25 Ma 3122 L WI, A 

A question was raised as to whether the ad. Cas. 161; 41 M. 034; 24 M, L, J, 421, 


legal representative of the deceased plaintiff `, rn ER 390; 2 Ind. Dee, (N. 8.) 855. 
ean continue the suit in forma pauperis, I (4) 3 W.R. Misc. 2 


gU. ( 0. ; 
am clearly of opinion that he ‘cay. aad I, (5) 18 B.237,9 Ind, Deo, (Nys, G86, 


2600 


Lal 


her lifetime. Rathnskshi is clearly under 
. the Will the executrix by implication. The 


properties were to vest in her, she was to 


take possession ofthe properties, she was 
“to maintain her mother and sister and if 
her sister Ponnammal had no issue, she alone 
or jointly with her mother had the power 
to leave the properties to whomsoever she 
. or: they liked. Under these circumstances 
the question earises whether Ammakannu 
. Ammal had the power to-create the trust 
infavour of the defendants as evidenced 
by the deed, dated the llth of March, 
1920. I do not think she had for ihe 
following ressons, First of all no estate 
was, in my opinion, given to her which she 
Could transmit. She had only the right 
to: be maintained out of the estate. 
Secondly,. the clause in the Will “but any 
arrangement made by my wife and Rath- 
. nakshi Ammal jointly, orby one of them 
surviving the other, and providing for 
persons of their choicetaking and enjoy- 
ing the property shall take effect after 
the’ deaths of wife and my two daughters,” 
clearly contemplates that the persons exer- 
vising the power either jointly or singly 
could-only exercise it so as to take effect 


. After their death and that they could 


not during their lifetime divest them- 
selves of the estate or make an absolute 
alienation of the estate, | : 


"Ihe question as régards the exercise of 
. Buel a power has been the subject of 

controversy. - The Vakil forthe plaintiff has 
' referred to Doe v. Thorley (6), Archibald v. 
Wright (7) and Freeland v. Pearson (8). 
Reference hasaleo been made to Farwell 
on Powers, page 69, 3rd Edition. These 
cases support the contention ofthe plaint- 
iff. Reference has been made by Mr. 
 Bivaprakasa Mudaliar forthe defendants to 
Humble v. Bowman (9) where Hall, V. O., 
dissents from the view taken in Freeland. v. 
Pearson (8). lf it is remembered that in 
the present case no estate was, in my 
opinion, given to Ammakannu Ammal and 
that there is an express prohibition to the 
exercise of the power so as to take effect 
."during the lifetime ofthe persons exercis- 


ing it, Humble v, Bowman (9) is clearly - 


(D (1808) 10 Bast 438; 103 E, Ry 842; 10 R.R. 
Oda | . , i 
(7) (1838). 0-Sim. 161; 7 L. J. Ch. 120; 2 Jur. 759; 47 
, R195; 59 ij. R. 320, 
. (8) (1867) 3 Eq. 658; 38 L, J, Ch, dtd; 15 W, R, 


4 (9) (1878) 47 L, J, Ch. 62, 


AMMAKANND AMMAL VY. DAMODARY MUDALIAR, . 
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distinguishable. Hall, V. O., inthe above 
case distinctly refers to there being no 
provision whereby the power was to be 
exercised only by Will and not by gift 
inter vivos. Ithink the present case falls 
clearly within the ruling of Doe v. Thorley 
(6), Archibald v. Wright (7) and Freeland 
v. Pearson (8). 

It seems to me that it would defeat the 
entire object of the testator if it is held 
that either Rathnakshi or Ammakannu > 
Ammal conld during their lifetime trans- 
fer the property absolutely so as to vest 
it in third persons. In the view I take 
the deed ofthe llth of March. 1920, was 
beyond the scope of power of Ammakannu 
Ammal and that her Will of the 18th of 
March, 1924, which is within the scope of 
her power under the Will of her husband 
would - take effect. 

It follows that ‘the plaintiff will be 
entitled to'a decree for possession of the 
property mentioned in tbe plaint, the deed 
of trust dated the 11th of March, 1920, being 
invalid. 

Referenee has been made by both sides 
to the deed dated the 26th October, 1416, 
but I think it is unnecessary to deal with 
itany further than to state that both sides 
have argued that that deed is not opera- 
tive though for different reasons, the 
plaintiff's case being that it was fraudu- 
'lently obtained from her and the defenda 
ant's case being that it was not acted 
upon, Neither party relies on the deed. 

 Agregards mesno profits, I do not think 

the plaintiff is entitled to any mesne 
profits, The deed was adeed executed by 
the plaintiff herself and so long as 
the trustees acted under that trust until 
revoked there is no question of mesne 
profits. . 

As regards costs, I think this is a case 
in which the taxed costs of both the 


. parties should come out of the estate, as 


it was Ammakannu Ammal's action that 
brought about the whole trouble, The 
plaintiff and, the defendants wil be 
entitled to their taxed costs out of the 
estate. — | 

‘The defendants will be discharged on 
passing their accounts. ` ' 

The plaintiffs will pay the institution feg 
to the Government. 


VNU. ° Claim decreed, 
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PATNA HIGH COURT.: . 
Civi, Reviston No, 592 or 1927. 
. , February 21, 1928. 
Present ;—Justice Sir B. K. Mullick, Kr. 
BAIJU LAL MARWARI AND ANOTHE& 
=~ PETITIONERS ; 


yeraus ‘ 
NARAYAN HEMRAM AND OTBERB— 
l Orrosrrg PARTY. 

Civil Procedure Code’ (Act V of 1908), O. XXIII, 
7.. 93—Compromise of suit—Partial illegality—Enforce- 
ment of legal portion—Agreement by raiyat to pay in 
instalments and for sale of holding—Power of Court 
to pass decree in terms of agreement—Sonthal Par- 
gannas Settlement Regulation (III of 1872), s. 27. 

In a suit for recovery of a sum of money before 
& Court in the Sonthal Pargannas, the parties 
‘tendered a compromise petition under which the 
defendants agreed to settle the claim upon payment 
of-a certain sum in eight equal instalments of 
crops each year. The compromise further provided 
that in the event of the defendants failing to pay 
‘any instalment, the whole debt would become due 
and could be enforced by sale of the holding of the 
defendants.. The lower Courts declined to give effect 
to the compromise holding that it was illegal in 


view of the provisions of s. 27 of the Sonthal 


Pargannas Settlement Regulation : - 
Held, that ‘the compromise ought to have been 
‘accepted inasmuch as the substantial portion of the 
compromise, namely, the agreement to pay the amount 
due in certain instalments was legal and enforceable, 
- even though that part of the compromise which gave 
the plaintiffs permission to sue for their debt and to 
. execute their decree by sale of the holding was, in- 
operative and redundant under the law of the locality. 
 [p. 262, col. 1.] ' 


Appeal against an order ofthe District . 


Judge of the Sonthal Pargannas, dated the 
47th November, 1927; refusing to interfere 
with an order, dated the 8th September, 
1937, passed by the Subordinate Judge, 
Godda. ; 

Messrs, L. K. Jha and R. Chaudhury, for 
the Petitionera. 4 NN 

Mr. K. P. Sukul, for the Opposite Party. 


JUDGMENT.—This is an application 
in revisionagainst theappellate judgment of 


the learned District Judge of the Sonthal ` 


Pargannas. 
| The plaintiffs brought a money suit be- 
. fore the Subordinate Judgeof the Sonthal 
. Pargannas at Godda to recover Rs. 1,095-9-0 
on a debt. There were originally six 
defendants but at the hearing the plaintiffs 
declined to proceed against ‘defendants 
` Nos. 2, 4 and 5 and tendered a compro- 
mise petition by which defendants Nos. 1, 
- d and 6 had agreed to settle the claim upon 
 . payment of Rs. 900 in eight equal instal- 
. ments of crops of the value of Rs, 112 8.0 

each year. The compromise further 
' stated thatin the event of the defendants 


+ 
" 
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sat 
failing to pay, any instalment the. whole 
debt would become due and would be 


. enforced by the sale of the holding of the 


defendants, The Subordinate Judge de- 
clined to give effect to the compromis 
and directéd the suit to proceed. T 
There was then an appeal to the District 
Judge who affirmed the decision of. the 
Subordinate Judge. | 
.; The Subordinate Judge refies upon s, 27 
of Regulation III of 1872 which enacts 
that.no transfer by a raiyat of his right 
‘in his holding or any portion thereof by 
sale, gift, mortgage, lease, or any other 
contract or agreement shall be valid unless 
the right to transfer has been recorded 
in the Record-of Rights and then only ‘to 
-the extent to which such right is so record- 
ed: I am referred to the Record-of Rights 
for Tappah Barkop which states that in 
‘that Tappah if any headman or any riayat 
of the village alienates his holding or any 
portion of his Holding ‘contrary to the 
provisions of the record or to any orders: 
passed by Government, it shall be'open to 
the Deputy Oommissioner to eviet both 
‘the transferor and transferee from the 
‘grea alienated and to settle it with a duly 
qualified raiyat of the village, or to other» 
wise dispose of it according to the circum. 
- stances of the case. The learned Sub. 
ordinate Judge doesnot refer to the Record 
of Rights but he observes that the com» 
promise ‘‘means in & manner a sort of 
bhaoli arrangement for eight years which ig 
forbidden by s. 27 of the Regulation which 
as such I cannot recognise in any way." 
` The learned. District Judge in appeal 
does not approve of this observation but 
he holds nevertheless that the compromise 
is against the law of the district. 


Icannot find anything in s. 27 which 
renders the compromise under considera- 
tion unlawful. ‘That part of the compromise . 
which gives the plaintifis permission to 
sue for their debt and execute their decree, : 
if any, by the sale of the holding is inopera- 
tive and redundant if the law of the 
locality is that no money-decree can be . 
executed by the sale of the borrowers’ 
raiyati holding; it is. obvious that an 
&dmission by the debtor will not permit 
the ereditor to do what is forbidden by 
law. The substantial, portion of the com- 
promise is that a sum of Rs. 112-8-0 shall 
be payable year by year for eight years 
and as faras I can see there is nothing in . 


ap 


the law ofthe. locality which renders such 
an agrecinent unlawful.” > NC IAN 
. The Subordinate Judge, therefore, bas 
wrongly exercised jurisdiction in refuging 
to accept the compromise. It does nof 
appear that at the hearing before him the 
.defendants raised any objection on the 
ground that the agreement had been 
obtained from them by undue influence 
er coercion er: by any other unlawful 
means, I am informed by the learned 
Vakil who appears on behalf of the de- 
fendants now before me that it is his 
jntention to raise such an objection before 
the Subordinate Judge. He is entitled to 
.'' do go atthe proper time and if he succeeds 
. the compromise will not be recorded and 
the suit must proceed. | 
There is the further difficulty that the de- 
fendant No. 6 is a minor and the Civil Pro- 
.cedure Code requires that the Courtshould 
' record reasons for accepting the compromise 
on his behalf; When.the case reaches 
him on remand the Subordinate Judge 
‘will have to consider this point. 
The result, therefore, is that the deci- 
sion ofthe learned District Judge will be 
sét aside and the case will be remanded 
to the learned Subordinate Judge in order 
that it may be disposed of-according to 
‘Jaw. If he finds that the compromise is not 
for the benefit of the defendant No. 6. he 
will proceed to hear the suit against him, 
If he finds that the defendants were induc- 
ed by undue influence or coercion to make 
the compromise in that case alsohe will pro- 
ceed to hear the suit disregarding the com- 
promise. If he finds that no grounds for 
' impeaching the compromise exist as regards 
defendants Nos. 1 and 2 then in that case 
he must give effect to the compromise and 
the suit will proceed only as against the 
. defendant No.:6. The application is, there- 
fore, allowed with costs, Hearing-fee one 
gold mohur. . | 


A.N. A. Application allowed, 


BHAW WALLAOM & co, v, ADEBDXBING BISHERSTRÓ, 


091. 9. 3996. 
SIND JUDICIAL, COMMIS- 
. SIONER'S COURT. 

OBIGINAL Oi:vip, JORISPJCTION MIQELLANEOLB 

Casp No. 275 or 1927, ! 

December 22, 1927. 
Present:—Mr. Rupchand Bilaram, A. J, O, 
-Mzesses. SHAW WALLAOE & Co- 
ResPonpants I 


versus: MESA 
Mzssgs, GURBUXSING BISHENSING 
. ` ~=—-Reseonpents IL `> T 
Arbitration Act (IX of 1899}—Notice to appoint 
arbitrator—Stipulation that time should run from 
date, not of actual delivery, but delivery in ordinary 
ecurse, validity of—Hack party having right to 
mominate arbitrator—Defaulter's arbitrator to be | 
appointed by other party—Submission silent as to 


order of appointment—Procedure—Submission, inter- 


pretation of —Construction—Contra proferentum. 
_A clause ina contract containing a submission to 
tne effect that a notice shall be considered as served 


‘on the buyers at the time the same ought to have 


been delivered in.due course of post by the Post 
Office (and not from the date of actual receipt of 
rotice) is a valid clause. [p. 263, col. 1.] | 
When a submission clause empowers each party to 
the contract to nominate an arbitrator on behalf of 
his opponent in the event of the latter's default but 


"is silent as to the order in which each party is 


required tc perform the reciprocal promise of 


_hominating an arbitrator on his own behalf,a party 


should himself nominate his arbitrator, before calling 
p S opponent to nominate an arbitrator. [p. 263, 
^d i 


Shaw Wallace & Co. v. Subbier & Sons (1), distingi- 


- ished. 


„A submission clause must be construed fortius 
contra proferentum, that is, strictly ‘against its: 
author. [p. 264, col. 1.] 
. Muir v. City of Glasgow Bank (2)and Burton v. 
English (3), relied upon. | - 

Mr. Tahilram Maniram, for the Respond- 
8 


nis I. - 
i P. S. Shahani, ior the Respondents 


IT. A 

JUDGMENT.—These are objections to 
an award filed under the Indian Arbitra- 
tion Act. The disputes between the parties 
arose out ofan ordinary commercial contract 
for sale by respondents I to respond- 
ents II of sugar. i 

On.June 9, 1927, respondents Isenta 
notice to respondents II calling upon them 
to appoint anarbitrator within séven days 
of thedate of the notice for the purpose 
of settling their claim arising out of 
the re-sale of sugar which was rot taken 


. delivery of, notice was actually delivered to 


respondents JI on June 25, 1927. : 


- . On June 21, 1927, respondents I sent 


a further notice to respondents II 
intimating tothem that as the requisition 
made by them in their first notice was 


not complied with they had appointed 


. 10910, 1938... BAW- WALLON, & 09, v. 

Mr. Gilks as arbitrator on behalf of re- 
&pondents II. and had ‘also appointed Mr, 
Graham es arbitrator on their behalf.” ' 


= 


4 


' 


Notwithstanding the protest by respond: ` 


ents II thatthe ‘appointment was invalid, 
and intimation being given by them that 
Mr. Clayton wouldact as their arbitrator, 


1 
1 


Messrs. Graham and Gilks proceeded. with . 
“ably sent to the proper address as suggest- 


arbitration and passed an award, which is 
now challenged on two grounds: first, that 
the -appointment of Mr. Gilks on behalf of 
respondents II .before the expiry of 
seven days after the receipt of the notice | 
to them, was bad in lawand secondly, that’. 
the notice calling upon them to appoint 


their arbitrator was also bad asit did not . 


contain the name of . the person who was to 
act as arbitrator on behalf of respondents. 


“Now the material clauses of the indent 
which have a bearing upon these objeetions 
are cls. lO and 15. - They run as follows:— 

Clause 10:— us 


“All letters and ‘notices ‘given to- the 


QURIUKSING BISHENSING, : 
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201. 
their part of the contrast, and in the 
‘event of its breach, of delaying, likewise, - 
„the settlement of disputes by arbitration 
and payment, of the amount so found due, 
by thà.simple process of evading service of 
notices sent to them. by post as appears to 


“have been done in the present case. The 
‘registered cover in question was indubit- 


ed by respondents IL Jn the ordinary 
course ofeventsit should have been deliver- 
ed within two- days of its despatch. It was 
admittedly not delivered to them for & 
' fortnight. ' The cause of inordinate delay 
“may well be surmised. - i 
No sufficient ground has been urged why 
these provisions of reducing the period of 
notice to seven days from the date -of 
despatch and agreed to by the parties with 
open eyes should not be given effect to. 
. The first objection, therefore, fails. 
The second objection, however, stands on 
a firmer footing.. The submission , clause 
empowers each party to the contract to 


, 
r 


buyers by the sellers in connection with, nominate | an arbitrator on behalf of his 


this cohtract may be sent. by pre-paid post 
“letters and addressed to the buyers at 
Amritsar, which the buyers hereby admit, to 
be their address, and all notices so sent 
shall be considered to be served on the- 
buyers at the time same ought to. have been 
delivered in due course of post by the Post 
Office, ete." | < " 
Clause 15:— 


"Disputes of whatever nature arising out : 


of this (contraet...shall be referred to the’ 
arbitration of two European merchants, 


residing in Karachi..:One to be appointed & 


by each party. If either party fail to 
nominate their arbitrator within seven days- 
after notice calling upon them to appoint. 
an arbitrator has been sent to them by 


registeréd post; the other party shall have ' 


power to appoint:.an arbitrator on behalf 
of the defaulting party. Should’ the two’ 
arbitrators beunable to agree, they shall 


refer the case to án umpire, who shall also | 


be a` European merchant, residing in’ 
Karachi.” AM 

It would appear from these clauses. that 
the parties have provided in explicit and - 
unequivocal terms’ that seven days were to., 
count not from the date of the. receipt of 
the notice, but from the date of its posting. 
The underlying object of these provisions”. 
is clear. They are intended to prevent: 


parties, particularly those living in different . 


places, from delaying the performance of. 


+ oe 


opponent in the event of default but is 
silent as to the order in which each party is 
required to perform the reciprocal . promise 
of nominating an arbitrator on his own 
behalf. On behalf of respondents I it - 
is contended that it was open to them to 
‘nominate their own arbitrator at any time 
whatsoeverand that they were quite in order 
‘in nominating both their own arbitrator and 
. the arbitrator on behalf of respondents 
II at one and the same time. Reliance 
. has been placed on the caseof Shaw Wallace 
Co. v, Subbiar & Sons (1) to which , re- 
spondents I were parties. But that 
‘case is clearly distinguishable. There. the 
‘submission clause was differently. worded 
‘and was as follows:— 
“Should either party omit to nominate an: 
arbitrator within seven days of the receipt 
of a notice calling on him so to do, the 
other party shall be at liberty to nominate 
both’ arbitrators.” Eos | 
In expréss terms, the aboveclause reserves `. 
liberty to respondents ,Ivto nominate 
both the arbitrators after. défault by their 
opponent to comply with,a notice given 
on that behalf. Now 8. 82 0f the Indian 
Contract Act provides that when the order 
in which- reciprocal. promises are to be 
performed is not expressly fixed by the 
‘contract, they shallbe performed in that 
: nd. Cas. 205; 44 M. 408; 40 M. L. J.. 168: 
aie). W. we; 99M. Le TEMO EL Wein, 
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order which the nature of the transaction 
requires; and there can be no doubt that 


. Where a party intends to enforce the sub- 


mission clause, he should. in the first 
instance perform: bis own part of the con- 
‘tract for the proper and expeditious dis- 
posal of the arbitration proceedings.- He 
should, therefore, not only specify the 
' pature'of the disputes which are to be 


referred, but also intimate to the opposite: 


party the name of the arbitrator selected by 


-. him so' to enable the opponent to choose 


another person as his nominee. That this 
. isthe procedure is evident from the pro- 
' visions of 9 of the Indian Arbitration Act 
which deals, inter alia, with submissions 
which provide for appointment in the first 
instance of two arbitrators, one to be nomi- 
nated by each party but contain no provision 
empowering one of them to nominate an 
arbitrator on behalf of bis opponent in the 
event of default. 20 

` There is also another reason why I am 
not prepared to accept the contention of 
respondents J, assuming for the moment 


that the nature ofthe transaction does not ` 


nécesssrily indicate that the party claiming 
> arbitration is in the first instance required 
to nominate his own arbitrator and. that 
the submission clause isopen to two al- 
ternative constructions. ~~ ` a 

^ The submission clause of which respond- 
ents. I are indubitably the authors 


must beconstrued fortius conira proferen- 


tum as per Lord Blackburn in Muir v. City 
of Glasgow Bank(2),see also the.observations 
of Brett, M.. R., in Burton v. English (3). 
If respondents I intended to reserve to 
. themselves the right of -appointing both 
the arbitrators simultaneously, it was for 
‘them to make their intention clear and 
- having failed to do so, they have to thank 
themselves, if the present award is thereby 
rendered infructuous, Under these circum- 
stances I am afraid I cannot uphold this 
ward, and I accordingly set it aside. Look- 
ing, however, to the conduct of respondents 
. II and particularly the fact that this 
Objection was not raised until avery late 
' stage of the proceedings, I order that each 
. “party should bear his own costsof the pro- 
' ceedings. 
‘PBA 


Award set aside. ` 


43) (1884) 53. L, J. Q. 
9 8: 


218; 49 L. T. 768; 32 W. R. 655; 5 Asp. M. C. 187. 


BAJIT LAL PATGAK V. RAMESHWAR BINGE BAHADUR, 


` Jacdish 
‘Singh (1), followed. 


0) (1879) 4 A. 0.387 at p. 389; 40 L. T. 332; 27 W. 
B. 133 at p. 135; 12 Q. B.D.. 
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PATNA HIGH COURT, 
APPEAL FROM Oxituinat OnpEs No. 66 
oF 1927. 

January 13,1928. | 
Present: —Mr. Justice Adami and 
Mr. Justice Maepherson. 
BAJIT LAL PATHAK--PLAINTITE | 
—A PPELLANT l 
. VETELUS 
 Maharajadhira; Sin RAMESWAR ` 
SINGH BAHADUR-—DzzrzENDANT 
l — RESPONDENT, 

Ciri} Procedure Code (Act V of 1908), s. 118, 
0. IX, v. 9,0. XLIII,v. 1 (c)-—Application to restore 
suit dismissed for default—Dismissal of application 
for default —Áppeal. 

An order dismissing for. default an application to 
restor6é.a suit dismissed for default, is not appeal. 
able, but the High Court may, in a proper case, inter- 
fere with such an order in the exercise of its revi- ` 
sional jurisdiction. [p. 265, cols. 1 & 2.] 

Narain Prasad Singh v. Harbans Narain 


Appeal from an order of the Subordinate 
Judge, Purnea, dated the 26th March, 1927. 
Mr. D. L. Nandkeolyar, for the Appel- 

ant. 

Mr. Murari Prasad (with him Mr. 45, - 
Sarcn), for the Respondent. i 

Macpherson, J.—This appeal is pre- 
ferred by the plaintiff in a suit instituted 
before the Subordinate Judge of Purnea on 
the 26th March, 1927, adjourned on many 
occasions chiefly at the instance of the 
defendant and eventually dismissed for 
defeult on the th January, 1927, with the 
order. i l 

“It is now 11-20 a. wu. Plaintiff takes n5 
step, Defendant applies for time. Case 
dismissed for default. Defendant's petition 
to remain on the record and no order 
thereon is necessary.” : | 

It appears that a petition. for time which 
was to be filed on the 5th was actually filed 
on the 6th in Court on behalf of the plaintiff. 
The plaintiff, however, also filed on that 
date the application under O. IX, r. 9 printed 
on the first page of this record, bearing 
date the 5th January, wherein he craved 
that the Court should set aside the dismissal 
upon terms. The ground given was that 
though his petition for time was reddy 
before the commencement of the Court: 
hours no stamp vendor was available and 
having proceeded towards the Criminal 
Oourt, to procure the necessary Court-fee 


stamp he found on his return thathis suit 


had already been dismissed for default. 
Tha case under O. IX, r. 9 was set down for 


109 L 0,1928 BASIT LAL PATHAK v. RAMESHWAL SINGH BAHADUR, 
hearing on the 12th March; 1927, It was: 


heard ex parte ‘on that date and the 
petitioner examined himself and one other 
witness and his Pleader was heard, The 


order to this effect which. is in -the hand- - 


: writing of the peshkar, stops short at this 


stage in arather significant way. A subse- . 


‘quent order of the same date directs the 
petitioner to produce his witnesses again.on 
the 26th March for cross-examination. That 
order was passed by the Court at the 
instance of the opposite party whose Pleader 
was alleged to have been in the Criminal 
Court when the ease was being heard.. On 


the 26th March the order under appeal was: 


passed. It sets out. x 
“Applicant does not appear on repeated 
pall, He was required to be present to-day 
with his witnesses for cross-examination 
but he is keeping back. Opposite party is 
ready. Case dismissed fordefault with costs." 
Very soon after the order was passed the 
applicant appeared and put ina petition 
stating that as he had been indisposed he 
came to Courta little late and praying that 
. heshould then be cross-examined by the 
opposite party. The petition was directed 
Against this order of the 26th March the 
present appeal has been preferred and itis 
said in the grounds of appeal that the 
appellant turned up only five minutes late 
and that it is incorrect to say that the 
appellant was keeping back intentionally. 


` On behalf of the respondent Mr. Murari 
Prasad urges that no appeal lies. He 
eontends in the first place that the order of 
the 5th January dismissing the suit was 
passed not under O.IX,r. 8, but under 
O. IX, r. 4: In my opinion there is no found- 
ation at all for this contention. It does not 
follow because the defendant applied for 
time that he was not really ready to proceed 
and that, therefore, he should be held to have 
been absent. But the respondent is on 
stronger ground when he urges that the 
order under O. XLIII, r. 1 (c) does not cover 
fhe present case since the dismissal on the 
‘296th March is notan order under O. IX, r. 9 
rejecting an application for an order to 
set aside the dismissal of the suit, The 


decision in Jagdish Narain Prasad Singh v. 


Harbans Narain Singh (L) is in bis~ favour 
and though a different view had been 
expressed in other High Courts, we are 


bound by the decision cited which is in 


+. (1) 43 Ind. Cas, 54;.2 P. L; J. 720; 2 P. L.,W.. 221. 
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‘accordance with the view which has obtained 


"throughout in this Court, The preliminary 


objection, therefore, muet be sustained and 
the appeal must be dismissed.. _ 

‘But we consider that in the circumstances 
it is reasonable to permit the appellant to 
press his case under the revisional jurisdic- 
tion of this Court, The facts which have al- 
ready been set out, show. clearly that the 
plaintiff had hard treatment inthe trial Court, 
-On at least seven occasions the defendant's 
-petition fortime was granted, while the 
plaintiff was ready. On two oceasions both 


' parties applied for time. On the 5th January 


the defendant actually applied for time at 
11-20 a: m. The Court might well have had 
regard to the previous history of the 


"litigation at which the plaintiff had so often 
and the defendant had never been ready, 
. Prima facie plaintiff though a little: late, 


possibly for the reason stated (though we 


need not decide that point) came bona fide 


to carry onthe litigation. But he has even’ 
stronger ground in connection with the 
“procedure on the 12th March regarding the 
hearing of the petition under O. IX, r. y. It 
seems clear: from one order-sheet that the 
case had already been disposed offortha - 
day and nothing remained except to write 
the order in the ex parte proceeding when 
the opposite party applied to be allowed to 
appear and received the permission. without 
any payment of costs to the petitioner, If 
the petitioner and his witness were still in 
“Court it is xot understood why they were 
not- at once placed in the witness-box for 
_cross-examination instead of being brought 
back a fortnight later. This order inflicted: ` 
a, distinct hardship on the petitioner even if 
passed in his presence. Then it may well 
be true that on the 26th March the petitioner 
only arrived afew minutes later as he states. 
The circumstances of the case bring itwithin . 
g.115 (c) and it is open to tbis Court in 
revision and it is warranted by the facts 
before us to direct that the application under 
O, IX,r.9 should be restored to the file of 
the learned Subordinate Judge, and heard 
by him atan early date. The applicant will 
submit himself and his witness for cross- 
examination and the opposite party will be 


‘entitled to adduce the evidence of the stamp 


vendor or any other evidence, which he. 
considers proper. The defendant-respondent 
will be allowed in this Court his costs of the 


appeal. "T2 
Adami, J.—I agree. | 
Na, Appeal dismissed. 


A. N. A. 
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- LAHORE HIGH COURT. 
First Crvin Apezan No. 1028 or 1922. 
n March 31, 1927. 
Present:—Mr. Justice Harrison and 
^. Mr. Justice Dalip Singh. 
DAIM AND ornEss—PLAINTIFFS—~ 
APPELLANTS | 
es |^. versus 
. KHANUeAND OTHERE—DEFENDANTS 
E — RESPONDENTS. ^ ` 
Limitation Act (IX of 1908), Seh. I, “Art. 142— 


Suit for possession on allegation of ‘dispossession— 
Burden of proof— Plaintijf, whether bound to prove 


ah 


- exact date of dispossession. 


* 


In a suit falling within Art. 142 of Sch.I of the 
Limitation Act what the plaintiff has to prove is 
possession and dispossession within twelve years 
and to do so itis sufficient to prove possession of the 


' plaintiff within twelve years and the possession of 


5a > 


the defendant on the date of suit. It isnot necessary 
that the plaintiff should prove the exact date on 
which, or the circumstances under which, he was dis- 
possessed. [p. 268, col. 1.] 

First appeal from a decree of the 
Senior Subordinate Judge, Shahpur at 
Sargodha, dated the 20th March, 1922. 


Messrs. Nanak Chand and Obedulla, for 


the Appellants. ; 
Messrs. M. A. Ghani, Sleem and J. L. 
Kapur, fcrthe Respondents. 


 JUDGMENT. —Theplaintiffs descend- 


ants of one Haku, form one branch of 
family, while the defendants, descendants 
of Gullu, form the other, the common 
‘ancestor being one Smail. Musammat 
Begman, defendant No. 6, is the widow of 
Jabanaof the plaintifs’ branch and she 
has been impleaded as a proforma defend- 


. ant only asa separate area of the family 


` 


, 


property has been given to her for her 
lifetime. The revenue records show that 
Smail owned one-half ofa holding No. 64 
and was joint in this holding “with one 
Nabu and subsequently in the.year 1892 
his descendants effected a -partition and 
received the larger portion ofthis holding. 
Haku, the ancestor of the plaintiff-brancb, is 
shown as having subsequently purchased a 
‘smsliplot of land. Atthe Bettlement of 
1891-92 thia plot wasincluded inthe joint 
holding of thefamily though no mutation 
order was passed and itis not known how 
the entry came to be made. 
branches of the family held definite areas 
throughout the period 1891 to 1918 as shown. 
in the various jamabandis, the branch of 
Haku always holding considerably `ihe 
larger share. In the column of ownership 
the entries continued as made in the year 
1891-92 and showed both the property of 


- 


. -: DAIM V, RHANU, Mog C UE 


as approximately equal. The 


The two 
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Smail and the area purchased by, Haku- as 
jointly owned by the whole family, In 

917 the family presented a petition to the 

Patwari stating that they had partitioned 
the whole of the land held by them includ- 
ing & large area of shamilat, which had 
béen allotted in the year 19.4, and that they 
wished to make a formal and regular parti- 
tion by observing the existing possession of 
both branches and this independent of the 
question of title. On this the Patwari sent’ 
a report to the Tahsildar, in which he show- 
ed the actual possession of the two branches 
Tabsildar 
recorded that the members of the family, 
who were present, asserted that the existing 
possession had continued for 11 years, that 
they wished that the existing possession 
be respected and continued; he, therefore, 
ordered partition to beeffected in accord- 
ance with their wishes and in accordance 
with the actual existing possession. This 
could only mean actual cultivating posses- 
Bion more especially as the partition was to 
be irrespective of title. In spite of this 
perfectly clear order, partition was effected 


by making an entry in the record showing © 
- thetwo branches as in possession of one- 


half each. The plaintiffs have come to 
Court relying on the past history of the 
family, have stated that their cause of 


‘action arose on the date of the mutation 


entry, that the defendants have seized an 
area of 211 kanals since the date of that 
mutation order, and that they are entitled 
to this area and wish the status quo restored. 
"The suit has been dismissed and the 
the plaintiffs appeal, and after taking us 
through all the revenue records'and ex- 
plaining the position, Counsel has ultimate- 
ly rested his case on the failure of the 
Revenue Authorities to carry out their own 
orders with the result that the defendants 
are now in possession of 211 kanals more 
than they held in the jamábandis of 1916-17. 
There can be no doubt that the orders as 
passed have not been carried into effect, 
Not only the jamaband? of 1916-17 but also 
the two previous jamabandis establish that 
the area now Claimed by the plaintiffs was 
throughout held by them in excess of their 
strict half share as shown in the column of 
ownership. Jn the year of 1916-17 or there- 
abouts tbe area, which they bad been hold- 
ing jointly was apparently brought into 
hotchpot and the result of the division gave 
the same disproportion between the shares 
as isto be found throughout the entries and 
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qs is explained by the additional: holding - 
‘acquired by Haku, m ae 

Ouunsel for the resp 
that the plaintiffs should be confined to their- 
pleadings and unless and until they can. 
show the actual date and circumstances of 
the dispossession as alleged in their plaint, 
the present entry being in favour of the. 
-defendants, it must be assumed that all the 
Mis entries are wrong; that it must be: 
“held that the plaintifis have failed to show 
that throughout the whole of this period they 
haveactually held knowingly or unknowingly 
the precise area purchased by their ancestor, | 
and that they are, therefore, not entitled to 
the area, which they claim. If the plead- 


"be found at page 30 of ‘the paper-book that 
‘the defendants confessed judgment. by 
stating that para. 8 of the plaint was correct. 
This is an obvious mistake and must bè 
treated as such, but it hardly lies in the 
“mouth of the defendants to insist on strict 
pleading whenthey themselves have been. 
so careless. It appears to us that the 
plaintiffs having put their grievance before 
the Court and having roughly described 
their cause of action, though that cause of 


action did not arise from the rasking ofthe — 


entry but from’ the conduct of the defend- 
auts which followed thereon, and we are 
of opinion that relief should be given to 
them if they succeed in showing that they 
are entitled to if, 

Without going into the question ofthe 


identity of the land throughout the 27 years. 


or more the salient fact is established that 
the parties did agree to observe existing 
possession and that the revenue records 


“ bear stronginternal evidence establishing - 


that the excess held by the plaintiffs’ 
branch is approximately the same through- 
out this period, and the amount now claim-- 
ed has been correctly calculated. The fact 
that they were in possession of the. excess: 
area, being established and thefact that 
. they are now not in possession thereof 
givesthem & cause of action, They made. 
their agreement, orders were passed that. 
it should be carried into effect, and, so far 
from the order being carried out, precisely 
the contrary was done, and on some un- 
known date, the defendants entered upon 
the excess portion, which they now hold. 


Wefind that in accordance: with the agree- : 


ment the plaintiff-braneh .is:entitled to 
receive this excess portion which it claims, 
namely, 211 kanals 19 marlas outof khata- 


a ve d af b ` i ` 
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‘ago. All the necessary 


or less as the case may be. 


| To take 


eg MT Bà? 
hhewat No; 10, ehataunt 45-04 as shown iyi 


a— NS |... the jamabandi papers for the year 1916-17, 
ondents- has urged - 


` The Article which governs the case is 142 
which gives rise to much misunderstanding 
although the wording is;perfectly clear, Im 


ca suit governed. by this Article the plaint« 


iff has to establish possession and ‘dispose 
session within twelve years. He proves 


-his possession say ten years ago and. it ig 


immaterial whether it wag he himself or 
his tenant who actually occupied or cultis 


_vated the land. He proves that he is not 
_in possession atthe time of suit and that 


the defendant is, It follows, therefore, as 
the night the day that the defendant has 


t i plead- dispossessed him at some time known or 
ings are to be, enforced . strictly, it will - 


unknown and it equally follows that the 
dispossession took place less than ten years 

ingredients are 
established and the suit is gocd and sound, 
Now, what is the usual procedure? The 
plaintiff thinking it wise or necessary to 
give the exact date of his cause of action 
and not: knowing what itis, selects a date 


“more or less at random and says he was- 


dispossessed some threeyears ago, -or more | 
The defendant 
denies this, The point is put in issue 
and the plaintiff fails to prove the date 


on.which the dispossession took place, 
. Although, he owns the land, although he 


was in possession within twelve years and 


. has -been admittedly robbed by the defend- 
‘ant, the Court dismisses the suit and 


gives the plaintifi's property to the defend- 
ant. In doing so the Court appears to 


think, and Counsel in arguing the matter 


often appear to approve of the position, 
that the Court ie exercising some curious 


‘disciplinary powers, punishing the plaintiff 
.for being untruthful or ignorant, and re- 
,warding the defendant for exposing the 
‘deplorable conduct of the plaintifi—the 
_ prize taking the form of the plaintiff's | 


e- 


land. —- 
another instance 8 man goes 
away leaving his land in possession of 
a tenant .and returns some years, later 
to find a stranger in possession’: “Hé in- 
stitutes a suit and is called upon: to*fprove . 
possession and dispossession within’ twelve 

years. Possession presents no difficulty ; 


.he provés that his tenant ‘held. :the“land 


AN 
— ^. 


‘under. him “less than twelve “years ago. 
. In order to prove dispossession he enquires 


from his tenant what has .happened, that 
tenant being in collusive alliance with the 


stranger, An untrue story is told bim 


4 - 


BBR, 


time the inaccuracies are exposed,in open 


. "Qour*.. Filled: with righteous indigna- 


. . This is happening every day. 
| ..Bhikni eases, 
.. neither side 

_dispossession and it is not a question of 
- ignorance or untrothfulness or an inac- 


tion the Court dismisses the suit be- 
gause the unfortunate 


plaintiff is so 
unpopular or so ignorant that he hes 
wrongly described the date of dispossession. 
In bana 

here, AB a matter of fact, 
‘ue the exact date of 


: curate watch or a time-expired calendar, the 


‘game disciplinary action is taken. 


The 


' plaintiff is forced to name a date. He 
- does so at random and on its being shown 


that he cannot prove his guess he is punish- 


“ed by losing his land because the date of 


hiscause of action is wrongly described. 
What has to be shown is possession and 
dispossession within twelve years and 


. to do so it is sufficient to prove posses- 
, sion within twelve years, which can usually 


be done by the revenue records, if unre- 
butted, and, further, the absence of posses- 


Bion or rather the possession of the de- 


fendant on date of suit. 


b 


“with costs in both Courts. 


It follows that 
dispossession hasbeen proved. We accept 
the appeal and give the plaintiffsa decree 


A. NL A. Appeal accepted, 


PATNA HIGH COURT. 
Seconp Civin ÁPPsanL No. 940 or 1925. 
January 31, 1928. l 
Present :—Mr. Justice Kulwant Sahay 
. and Mr. Justice Macpherson. 
 RAMOHARAN BAHU AND ANOTBER 
—DREFENDANTS8—ÀPPELLANTS 
versus 
KALI PRASAD SAHU AND OTHERS © 
—PLAINTIFFS— RESPONDENTS. 
Construction of documents—Agreement to sell or 


conveyance—Question of intention—Effect of recitals 
us to passing of tile and of non-payment of full 


~ consideration. 


In order to determine whether a document is a 
conveyance ora mere agreement to sell the intention. 
of the partiés as expressed in the document itself has 


' to be ascertained. [p. 270, col. 2.] 


A document described as a bai-beyananama and 


' bearing an eight-annas stamp provided, inter alia, 


that the executants had entered into a ,contract 
with the purchaser for selling a certain property, 
for a certain consideration, and that they would 
execute avkabala for the said consideration money 
within a week on realising the balance of the con- 


$ 


. RAMCHARAN BANU v, KALI PRASAD BABY, 
“tn consequence, and in the fullness of 


Dayal Singh v. Indar Singh (2), relied on. 
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sideration from the purchaser. The purchaser wag 
authorised to acquire the land on payment of’ the ` 
balance of consideration if the executants failed to 
execute the kabala. There was alsoa clause in the 
document that the land ‘became the absolute title of 
the purchaser’ under the beyananama and that the 
executants ceased to have any other title in the land 
than to get the rémaining consideration money: 

Held, that the document was a mere agreement to 
Bell and nota document conveying title in. the pro- 
perty. [p. 271, col. 1.] 

Pichikala Mangamma v. Pami Ramamma (1) and 


Second appeal from a decision of ihe 
Subordinate Judge, Monghyr, dated the 
7th. April, 1925, affirming that of the Munsif, 
First Court, Monghyr, dated the 24th 
January, 1921. 

Messrs. Pugh, L. M. Ganguly and M. K. 
Mukerji, for the Appellants. 

‘Sir Sultan Ahmad and Mr, 
Prasad, for the Respondents. 


JUDGMENT.. 

Kulwant Sahay, J.—This isan ap- - 
peal by the defendants against the decree 
of the Subordinate Judge of Monghyr 
affirming the decree of the Munsif and 
decreeing the plaintiffs’ suit for posses- 
sion of 7 kathas44 dhurs of land with the 
buildings thereon. The suit was decreed 
by the Munsif but on appeal it was dis- 
missed by the Subordinate Judge of 
Monghyr. The plaintiff filed a second 
appeal to this Court, which was Appeal 
No. 183 of 1922.* That appeal was allowed 
by a Division Bench of this Court, the 
decree of the Subordinate Judge was set 
aside and the case was remanded for re- 
hearing. After remand the Subordinate 
Judge has affirmed the decree of the Munsif 
and has given a decree to the plaintiffs 
substantially as claimed. The defend -nts 
have, therefore,come up in second appeal 


Murari 


. to this Court. 


The facts of the case are set out in 
detail in the order of remand of this 
Court, dated the 16th January, 1925. 

Jt appears that the defendants. first party 
executed a document called bai beyana- 
nama in favour of the plaintiffs on the ` 
8th of September, 1919, in respect: of 7 
kathas 44 dhurs out of 8 kathas 41 dhure 
of land agreeing to sell the same to the.’ 
plaintiffs for a consideration of Rs. “1,125. 
On the following day two deeds of sale 
"were executed by the defendants-first party, 
one in favourof the plaintifisin respect . 
of tbe 7 kathas 44 dhurs for a considera- 





 ^See 86 Ind. Oas.029—[Ed.] ` 
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tion of Rs. 1,125 and the other in respect 


of 8 kathas 44 dhurs which ineludéd the : 


land sold to theplaintiffs for a consider- 
ation of Rs. 2,000 in favour of the de- 


fendants-second party. The conveyance in . 


favour of the defendante was registered on 


the 10th of September, 1919, and the bai- `` 


beyanandma of the plaintiffs was also re- 
gistered on the same day: The Sub-Re- 


gistrar, however, refused to register the 
- conveyance in favour of the plaintiffs, and 
subsequently it was registered under. an: 


order of the District Registrar. The pre- 
sent suit was instituted by the plaintiffs 
for a declaration of their title and for 
recovery of possession. E l 


. The defendants-second party set up a - 
previous agreement alleged to have been’ 


entered into by the defendants-first party 
in August, 1919, under which the defend- 
anta- first party are alleged, to have entered 
into & contract to sell the 8 kathas 4$ dhurs 


of land to the defendanis second party . 


for a consideration of Rs. 2,000 and it was 
alleged that the plaintiffs had full know- 
ledge and information regarding this agree« 
ment. ` : | 


Having regard to the pleadings of the - 


parties and to the direction contained in 
the order of remand’ of this Court the 
learned Subordinate Judge proceeded .to 
decide the following questions which arose 
for his decision : 


(1) Was there an executory contract: 


< entered into in August, 1919, between the 
defendants-first party and the defendants- 
second party? Was it known to the 
plaintifs?  - E poe 

(2) Is the bai-beyanandma, dated the 8th 
of September, 1919, asale out and outor 
an executory contract? Had defendants- 
second party notice of this bai-beyana- 
nama?  ' ] a | 

(3) When were thesale-deede, dated the 
9th of September, 1919, in favour of the 
plaintiffa-fürst party dnd the defendant- 
second party executed? Are any. oné of 
them for consideration ? ' 
. (4) Which ofthe sales should prevail? 


(9) What relief, if any, are the plaintiffs 


entitled to ? - 
It may be noted here that in the order 

of remand it was expressly indicated that. 

" & further point also which may in. one 


even become important is, which of the' 


two documents ofthe 9th September, that 
is the two kabalas executed in.favour of 
the rival claimants, was executed firat," 
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‘The learned Subordinate Judge did not lay 


« plaintiffs. 
Subordinate Judge held that the deed dated 


“a conveyance out and out, 


I se 


- 969 


it down as one of the points arising in 
the case but, apparently, he included it in 


‘point No. 3 set out above. 


The learned Subordinate. Judge found 
that the defendants-second party had failed 
to prove that there was an executory coc- 
tract entered into in August, 1919, between 
the defendants-first party and the defend- 
ants second party and, that? even if it was 
ec executed. it. was not known to the 
Qn the second point, the learned 


the 8th of September, 1919, was a sale-deed, 
‘and it operated as a conveyance, He next 


found that there was no. proof that the 


defendants-second party knew of the exe- 


‘cution of the bai-beyananama of the Sih 


of September. Lastly, he found that both 
the kabalas, i. e, the one in favour of the 
plaintiffs and the other in favour of the 


 defendants-second party were executed on 


the 10th of September and not on the 9th 
and, that, each party knewof the kalala 
of the other party, Having held that the 
deed of the 8th of September operated as 
the learned 
‘Subordinate Judge held that the title 
passed to the plaintiffs and that the de- 
fendants-second party did not acquire any 
title under their kabala in respect of the 
7 kathas 44 dhurs of land sold to the plaint- 
iffs. He, however, believed that the cone 
veyance of the defendants-second party was . 
for consideration and it was valid -to the 
extent of one katha which had not been 
purchased by the plaintiffs. . ' ' 
The points taken bythe learned Counsel 
for the appellants are: First, that, the 
suit being one in ejectment and the de 
fendante-second party being in possession, 
the: plaintiffs could not succeed unless they 
established their title; secondly, the fact 
that.the plaintifs got a baibeyananamü 
of which the defendants had no notice leit 
the defendants’. conveyance good unless it 
was held that the bai-beyananama was a. 
conveyance, and it wasargued that it was 
a mere agreement and nota conveyance} 
and lastly, that, if the bai-beyananama be 
treated asa mere agreement and not acona 
veyance, then the plaintiffs could not 
suceeed in.the absence-of a finding that 
the conveyance of the Yth of September, 
1919, in favour of the plaintiffs was executa 
ed first. = l 
The important question for consideraa 
tion in the appeal is, whether the dooua 


1 
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ment of the 8th of September was a con- 
veyanee oramere agreement to sell. The 
dosument purports to be a bai beyananama 
or an agreement to sell. After describing 
the property forming the subject-matter 
of the agreement the document runs 
thus: p 
"2. We the executants stand in need of 
‘money for- ligjuidation of legal: debts 
covered by the bondsexecuted by Musammat 
Ritia mother of exécutant No. 2 and exe- 
cutant No. 3 as well as those due to other 


to + 


- . petty creditors and for meeting house-hold 


&nd.other necessary expenses; and it is 
impossible to re-pay the said debts unless 
a portion of the said land is sold and it 
is impossible to meet the necessities, Ac- 
cordingly we the executants made negotia- 
tion to sell 7 -kathas 4 dhurs 10 dhurkis 
- of land out of 8 kathas 4 dhurs 10 dhurkia 
of the said land, specified and bounded 
balow, with Kali Prasad Sahu son of 
E:wari Sahu deceased resident of Mahalla 
Dilawarpur, Pargana Monghyr and Umar 
. Ram Mistri son of Fojro Ram Mistri de- 
ceased resident of Purabsarai, Pargana 
Monghyr, and the said purchaser agreed 
to purchase the said land and to advance 
fair price, therefor. 
. £3. Therefore we the executants, of our 
- own free-will and accord, in sound state of 
our, body and;mind and enjoyment of proper 
senses, without pressure, coercion, threat 
and persuasion of anybody else, have 
eatered into a contract with the said 
purchaser for selling the said property for 
B consideration of Rs. 1,125 and out of the 
said consideration money we have received 
Rs. .25 as earnest money in cash from 
the: said purchaser. We the executants 
do declare that we shall execute a kabala 


for the said consideration money in favour: 


-of the said purchaser within a week and 
shall realise the balance conégideration 
money from the said purchaser at the time 
of 
after deduction of the amount pay- 
able to the creditors. We shall not 
-raise any objection and plea whatever to the 
execution of the kabala. If we do so the 
: same shall be null and void. The said land 


-became the absolute title of the said pur-- 


chaser under this beyananama. We the 
-executants have ceased to have any other 


title in the said land than to get the 


"remaining consideration money., If we put 
. forward any claim whatever the sume shall 
-þe null and void and shall not be entertained 


the execution of the said kabala: 
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by the Court as against this deed. We the 
executants do further declare that if we fail 
to execute the kabala within a week, the 
said pürcharser shall be authorised to 
acquire (hasil kar lewaga) the said land 
on: payment of the balance considera- 
tion money by such means as he thinks 
proper. To this we or our heirs and re- | 
presentatives have not and shall not have 
any objection whatever. Therefore wehave . 
given these few words in the form of 
the bat beyananama in writing in favour 


, of Babu Kali Prasad Sahu son of Etwari 
;Bahu deceased resident of Dilawarpur, 


Pargana Monghyr, and Umar Ram Mistri son 
of Fojro Ram deceased resident of Purabsarai 
Thana Sab-Registry Office. and District 
Monghyr, by occupation Mahajans, zemin- 
dars and holders of Gola, so that the same ° 
may be of use when required.” 

It is contended on behalf of the respond- 
ent that this document operates as a 
conveyance out and out and is not a mere 
agreement to sell, 

- In order to determine whetherthe docu- 
ment was & conveyance ora mere agreement 
to sell one has to find out the intention of the 
parties ag expressed in the document itself. 
The document was stamped with an 
eight-annas stamp which was the proper 
stamp for an agreement and not for a 
conveyance. The deed provides that if the 
executants fail to execute the kabala, i. e., a 
regular conveyance within a week the pur- ' 
chaser was authorised to acquire the land 
on payment of the balanceof the consideras 


tion money by such means as he thought 


proper. This goes to show thatthe pur- 
chaser had not acquired the land under the 
deed, and in order to acquire the land it 


was necessary to do something more. Itis 


clearon a reference to the deed that it was 
not the intention of thé vendors that title 
should pass without payment of the balance | 
of the consideration money, Itis contended - 
that what was meant by the clause relating 
to. the purchaser "acquiring" the land on 
payment of the balance of the consideration 
money, was acquring possession of the land, 
I am unable to agree with this contention. 


In. the beginning of para. 3 of the 


document it is clearly stated that the 


.executants had entered into a contract for 
Belling the* property and that they would 


execute a kabala within a week and shall 
realise the balance of the consideration 


.money at the time of the execution of the 


kabala, This clearly gosa to ahow that the 


a 
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intention was [that the document itself ordinate Judge are findings of fact, and it 
would not operate as a conveyance but must be. held'that the : defendants-second 
a separate regular ` kabala had” to . be ‘party had no notice of the agreement of the. 
executed so that title might pass to the 8th of September, 1919. The question then 
vendee, and that the balance of the con- remains which of the rival claimants 
sideration money was to be paid at the time ' acquired title under the deeds of the 9th of 
of the execution of the kabala.: Tomy mind, “September, 1919." The learned Subordinate 
reading the document as a whole, there can Judge has- found that the deeds were 
be no doubt that the intention of the parties’. really executed on the 10th of September, 
was that it was to operate asan agreement and that each party knew of the deed of the 
and not asa conveyance, | -. 5 Other party. He, however, has come to no 
Stress is laid upon the following passage finding as to which of the two deeds was 
in the document: “The said land became executed first, Itis contended on behalf 
the absolute title of the said purchaser ofthe appellants that the evidence on the 
under this beyananama. Wetheexecutants' record was not sufficient toenable the Court 
have ceased to have any other title in the -to come to a finding on that point. The 
said land than to get the remaining con- learned Subordinate Judge, however, does 
sideration money.". ‘not say so. Ifthe evidenceon the record be 
In Pichi Kala -Mangamma v. Pami not sufficient to enable the Court to come 
Ramamma (1) a Division Bench of the toa finding that the conveyance executed 
Madras High Court had to consider a in favour of the plaintiffs was in point of 
document which was. similarly worded.’ ‘time executed first the plaintiffs are bound 
In that document it was stated “I have -to fail. ‘This question, however, was 
Bold to you and put younow alone in-the expressly laid down for decision in the 
possession of the jeraiti land.” . That . order of remand, and upon the findings 
document also provided that the executant arrived. at it is necessary to come to a 
was to execute a sale-deed on a proper decision on this point before the case can be 
stamp-paper within three months. ‘The finally disposed of. 
learned Judges of the Madras High Court’ . The appeal, therefore, succeeds. The 
construed that. document to be a'mere- decree of the Subordinate Judge must be 
agreement -and not a conveyance, As set aside and the case remanded to him for 
regards the clause “I have sold to you",it a finding.as to whether the conveyance 
was held that it really meant “Ihave entered, executed in favour of the plaintiffs was 
into a binding agreement to sell to’ you." executed prior in point of time .to the 


` Possession had been delivered by thé .¢onveyance-in favour of the defendants- 


executant of the subject-matter of the. second party. If it be found that the. 


agreement in that. case and still their plaintiffs! document was executed first, the 
Lordships held .that the document did not. ‘plaintiffs will be entitled to a decree. If 
operate as a conveyance and that possession it be found that the plaintiffs had failed to 
was to be held under the conveyance to be’: prove thattheir document was executed first, 
executed subsequently. - the suit will be dismissed. The case being 
‘The . terms of the document in Dayal in ejectment the plaintiffs can only succeed 
Singh v.. Indar Singh (2) also appear to be on proof of their title. 
similar to the terms ofthe document now , The result is that the appeal is allowed 
before us, and there alsoitappears to have .and the cass remanded to the learned 
been held that the document was a mere Subordinate Judge for decision as indicated 


agreement toselland not asale. ' `` , +. above. Costs willabide the result. | 

I am, therefore, of opinion that the; Macpherson, J.—I agree. 
bai-beyananama of the 8th of-September,:. ^ A.N. A, ,: . Appeal allowed: 
1919, was not.a conveyance and did not pass ' ^ l Case remanded: 


title to the plaintiffs. So 

The other findings ofthe learned Sub- 

(1) 16 Ind. Cas. 587; 37 M. 480; 12M, I, T. 262; - 
(1912) M. W. N. 917. - rn 

(2) 98 Ind. Cas. 508; 31 C. W. N. 125; A. I. R. 1926 - 
P. O. 84; 24 A. L. J. 807; (1926) M. W. N..602; 30. W. ` 
N. 634; 24 L;-W. 396; 440, L. 4. 97; 7 P. L.T. 661; 28 
Bom. L, R. 1372; 51M. L, d.-788; .58 L A, 214; 28 P. 
l R. 10 (P.O, . i : SAEI, a DOM ME. 
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LAHORE HIGH COURT. 


MiscsLLANEOUS Seconp O1vit ÁPPESL 
` No. 1791 or 1927. 
February 9, 1928. 
Present:—Mr. Justice Addison. 
. ^ RAJA AND oTHERS—J UDGMENT-DEBTOSS8 — 
' APPELLANTS 


) 
ae versus 
HAZARI AND ornERS—DEOREE-HOLDERS— 
! | T p Boh I, Art. 188 (7) 
< imitation Act (IX of 1908), Sch. 1, Art. S 
y Ba anaha UE executable on default of 
payment of instalment—Limitation, starting potnt of. 
In the case of a decree for money payable by 
instalments with a proviso to the effect that in case 
of default of payment of any instalment the defend- 
ant would be liable to pay the amount in a lump 
gum, the decree-holder is 
decree for any of the instalments that are not barred 
by limitation and is not bound to apply for full 
execution Within 3 years from the date of the first 
aah Bakhsh v. Bhawani (1), Kishen Chand v. Bhai 
Gopal Singh (2), Kirpa Devi v. Dasaundhi Ram (3) 
and Har Gopal v. Ram Rachhpal (5), followed. 
Raichand Motichand Gujar v» Dhondo Lazuman 
Bhure (5), Chhattar Singh v. Amir Singh (6) and 
Kali Charan Roy v. Mohesh Chandra Ghosh (7), 


dissented from. 


. ' "Miscellaneous second appeal from an 


of the Additional - District Judge, 
anual, dated the 24th March, 1927, affirming 
that of the Junior Subordinate Judge, 
Karnal, dated the 7th May, 1925. 
Messrs, Shamair Chand and Qabul Chand, 
for the Appellants. 
Mr. Devt Dayal, 


MENT.—An instalment decree 
Nice on the 15th of Oetober, 1920. 
It provided that in case of default of 
any one instalment the decree-holder would 
pe entitled to sue, out execution for the 
whole amount.. At the time of the execu- 

tion all the instalments had become due 
and two of them had become time-barred. 
. the Execution Court allowed execution to 

be taken outfor the instalments that were 
“not time-barred. ° The ‘judgment-debtor 
appealed to the District Judge on the 

round that the whole execution was time- 
parred as the decree-holder had not taken 
advantage of his right to sue out execu- 
tion for the whole amount on default 
having occurred, The Distriet Judge dis- 
missed the appeal and thia second appeal 
E has been admitted on this question. 
The rulings of this Oourt clearly and 
‘definitely lay down that in the case of 
a decree for money payable by instalments 
with a proviso to the effect that in the 
‘pase of default of payment of any instal- 


for the Respondents. 
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entitled to execute his. 


ment the defendant would be liable to 
pay the amount in a lump sum, the de- 
cree-holder is entitled to execute his de- 
cree for any of the instalments that are not 
barred by limitation and isnot bound toapply 


_for full execution within three years from 


the date of the first default. This prin- 
ciple was first laid down in the Division 
Bench ruling of Allah Bakhsh v. Bhawani 
(1) and was followed in the single Bench rul- 


ings of Kishen Chand v. Bhat Gopal Singh. ` 
(2) and Kirpa Deviv. Dasaundhi Ram (8). 


The same principle was also applied 
in a Division Bench ruling of Har Gopal 
v. Ram Rachhpal, (4) On the other 
hand, it was held in Raichand Motichand 
Gujar v. Dhondo Laxuman Bhure (5), 
Chhattar Singh v. Amir Singh (6) and Kali 
Charan Roy v. Mohesh Chandra Ghosh (1) 
that the default clause is to be read in. 
favour of the judgment-debtor and the ` 
decree-holder is bound to sue out execu- 
tion of the whole within three years 
from the date of the first default. In 
face of this conflict I follow the ruling 
of this Court and hold that the decision 
of the District Judge is correct, I, there» 
fore, dismiss the appeal with costs. In 
view of the conflict on this question it 
may be that the Letters Patent Appellate 
Bench may take a different view of the 
question or refer it to a Fall Bench, 
but sitting alone I am not prepared to 
differ from the previous authorities of this 
Court. 

i. L, Appeal dismissed, . . 

(1) 100 P. R. 1902; 141 P. L. R. 1902. ° "NC 

(2) 16 Ind. Cas. 842; 6 P. R. 1913; 172 P. D; R. 1012; 
271 P. W. R. 1912. , ` 
1902 36 Ind. Cas.978; 8P. R. 1917; 104 P. W, R 


(4) 63 Ind. Cas. 664; 2 Lah. 155. 

(9) 47 Ind. Oas. 313; 42 B. 728; 20 Bom. 
(6) 32 Ind. Cas. 590; 38 A. 204; 14 A. L. 
(7?) 85 Ind. Cas. 784; A, I. R, 1926 Cal. 212. 


L. R. 773, 
J. 132, 





ALLAHABAB HIGH COURT. 
Fissr Civinü ArPEAL No, 161 or 1925. 
December 8, 1977. 

Present :—Mr. Justice Sulaiman and Mr, 
Justice Kendall. 

Musammat SARASWATI KUA Re 
" ^  DEBRBNDANT—APPELLANT 
: versua l 
MAHABIR PRASAD-—PuüAINTIFP AND 
OTHERS—DEFENDANT8—RRESPONDENTS. . 
Civil Procedure Code (Act V of 1908), 0, X XI, v. 08 
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—Gift by Hindu father to his wife—Attachment. by 
creditor—Plea that transfer was beyond powers of 
father, whether open to creditor —Tvansfer in fraud 
of creditors—Intention to defraud—Presumption— 
Sutt under O. XXI, r.68—Burden ‘of proof—Sham 


transfer, transfer in. fraud of creditors, and transfer — 


without legal necessity, difference between. : - 

A transfer of joint family property made by a Hindu 
father to his wife without consideration is not void 
but only voidable at the instance of his sons. or 
grandsons, and cannot be set aside at the instance 
of a creditor of the father who attaches the pro-. 
perty after the date of the gift. ip. 274, col.2.] . 

Muhammad Muzamil Ullah khan v. Mithiu Lal (1) 
p a nayat llahi v. Hardeo Sahai (2), distingu- 
ished. à 
. Agift by a debtor of some of his‘properties to his 
wife will not necessarily have the effect of delaying 
or defrauding his creditors where he has ample 
property left to meet their debts, and where a trans- 
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fer cannot have the effect of defeating or delaying” 


the creditors, it cannot be presumed from the’ mere 
fact that the transfer is, without consideration that 
there was anintention to defeat or delay the credi- 
tora. [p. 275, col. 1.] : l i 


In a suit under O. XXI, r. 63, Civil Procedure 


Code, when the plaintiff impugns a document '. duly 
executed and registered and under which mutation 
has been effected, as a sham, the burden is heavily on 
him to prove that it isso. [p. 276, col. 2.] . 

li adeed is farzi and fictitious it is merely, waste 
paper and no .fitle passes to the ostensible trans- 
feree. The property continues to vest inthe donor 
and is obviously liable to attachment and seizure 
by his creditor. 1f the transfer is not fictitious, but 


is one which a member.of a joint Hindu family is 
not competent to make, it is voidable at the option. 


ofthe other members ofthe family, and will stand 
80 long as it has not been avoided. Even if a 
transfer is neither fictitious nor | voidable in that 
Sense; it may be capable of being avoided under 
8.53 ofthe Transfer of Property Act if-it was made 


; with intent to defeat or delay a creditor. [p.' 274, col. 


lj. 
“iret appeal from the decision of the 
. Additional Subordinate Judge, Azamgarh; 
‘dated the 22nd December, 1924. 
` Mr. Katlakant, for the Appellant, 
Dr. Waliulla, ior the Respondents. 


JdJUDGMENT.-This. is a- defend- 
&nvs appeal arising out of a suit for 
a declaration - brought by a judgment. 
creditor Mahabir Prasad against the son 
and grandson 
Jai Gobind, Oh the 20th of May, 1914, 
Jai Gobind executed a hypothecation bond, 
under which 4-annas share in two villages 


were mortgaged to the plaintiff for Rs, 610 


V 
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the Christmas holidays. It was filed at the 
head-quarters at Azamgarh. On tbe 3rd 
of January, 1923, Jai Gobind ‘executed a 
deed of gift of the zemindari properties 
other than those covered by the mortgage- 


.deed and this document was registered at 


Deogaon where the parties resided. It was 


-in favour of his own wife and the reason 


given for the transfer was that there was 
ill-feeling between his sons and his wife 
and he apprehended that after his death 
his sons wonld not abide by an oral gift 
which he bad made about a year ago ant 
would interfere with her possession and 
tbat, therefore, it was desirable that the 


transaction should be reduced into writing. 
‘Jai Gobind died soon afterwards some time 


towards ihe end of March, 1923: His two 
sons and grandson were brought on the 
record.as his representatives and on the 
12th of November, 1923, a simple money- 


decree’ was passed in favour of Mahabir 


Prasad for Ra. 4,000 and odd. The decree- 
holder executed his money deeree , by 
attachment of the property covered by 


the deed. of gift and not what had been 
previously mortgaged to bim. An objection 


` was raised on behalf of the widow of 


of his original debtor: 


carrying interest at 2 per cent. per month. 


compoundable with yearly rests. On the 
ZUth of December, 1522, the creditor brought 


a suit for recovery of theamount due to him. 


but in the plaint he-stated that: for the pre- - 


sent he would be content with a simple 
money-decree, The suit was filed just a 


f 


.defeat and delay bis creditor. 


Jai Gobind named Musammat Saraswati, 
the present appellant, and the property 
was released from attachment. The cre- 
ditor hes accordingly instituted the pre: 
sent suit for a declaration that the deed 
of gift is not binding on him, i 
In the plaint the plaintiff alleged that 
no gift was virtually intended, nor was 
Jai Gobind legally entitled to make & 
gift of the property, nor could auch 
transfer which was without consideration b8 


„effective as it was with a view- to evade pay» 


mentofthe decretalamountand to cause Joss 
to the créditor. Itis clear thatin the plaint 
the. plaintiff jumbled together the three 
points of attack which he propored to adopt, 


ie, that the document was fictitious, that 


Jai Gobind had no power to make the gift, ' 
and that the transfer was with intent to 
The dee 
fendant, Musammat Saraswati, resisted the 


elaim and pleaded that the gift was in 


avery way valid and binding. The learned 
Subordinate Judge has decreed the.clsim, 
The iesue No. 1 which he framed on the 
main questions of fact which arose in the 
case was & composite one and it lumped toe 
gether all the three distinct points which 


-arese in the case, Briefly speaking, the 


few days before the closing of the Court for firat issue waa whether the: deed of gift waa 


^. 


9 


his mind the 
.. between the&e three different characters 
" which the deed of gift might have assumed. 
. If a deed is farei and fictitious it is merely 


t 


The 


also shows that he has not clearly kept in 
distinction which exists 


waste paper and. no title passesto the osten- 
sible. transferee. The property continues 
to vest in the donor and is obviously liable 
to attachment and seizure by his creditor. 
If the transfer is not fictitious, but is cne 


‘which a member ofa joint Hindu family is 


not competent to make, it is voidable 
at the option of the other members of the 


family, and will stand so long as it has not 
been avoided. Even if a transfer is neither 


fictitious nor voidable in that sense, it may 
be capableof being avoided under s. 53 of 
the Transfer of property Act if it was 


‘made with intent to defeat or delay a credi- 


tor. These three points and the legal con- 


sequences ofthe findings on these points. 


had to be dealt with separately. The learn- 
ed Subordinate Judge unfortunately has not 
adopted this course andit ie, therefore, 
doubtful how far he really appreciated the 


distinctions which existed. 


There is one finding of fact arrived at by 
him whieh must be accepted. He has held 
that the property which had been trans- 
ferred by the mortgage-deed of 1914 was no 
doubt sufficient to discharge the entire 
decretal debt, Apart from the oral evi- 
dence which has beén printed there aresome 


sale-deeds on the record which show that. 


a one-anna share in Rasulha was sold for 
Rs. 1,000. and 1/8rd of 6-annas Spies. in 
Tahirpur was sold at auction for over 
Rs, 1,500. Thus the value of the two 4-annas 
shares would be at least between Rs. 6,100 
and Rs. 7,000 and the decretal amount was 
less than Rs. 5,000, — 


The learned Subordinate Judge has per: 


aps meant to find all tbe thrée points 
against the defendant. He has vsed 
language which indicates that he found that 


the gift was a fictitious document. He has 


also used expressions which clearly indi- 
eate that, in his opinion, the transaction was 
intended to defeat and delay Mahabir Pra- 
sad, and he has expressly beld that the 


transfer by Jai Gobind of joint ancestral’ 


pos ‘was invalid and can be avoided Ly 
the plaintiff, We propose to take up (heb 
pointe separately, . WE 


À t pd . ac r$ 1j E " ; 2 : 
i l bardswWatt DAR v, MAHABIR PRABAD. 
. & Farzi and fraudulent transaction with 


intent to defeat the plaintiff's decree. 
. finding of the learned Subordinate Judge 
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Mahabir Prasad was merely an attach- 
ing creditor, from whose attachment the 
property was released by an order of the 
Execution Court. At the present moment 
he has no subsisting interest in the 
family property as he has not come to 
Court in the capacity. of a mortgagee. If 


“the transfer by Jai Gobind was of joint an- 


cestral properly without the consent of his 
‘sons and grandson it would be voidable at 
their opticn, but we cannot think that the 
present plaintiff asa mere prospective at- 


"taching creditorhas aright to get that op- 


tion exercised in his favour and to get the 
deed invalidated. No authority has been 
quoted by the learned Subordinate Judge 
in suppcrt of the view which he has taken, 
and in the absence of any clear authority 

binding upon us we are not prepared to ~ 
hold that a person in the pcsition of the 


plaintiff hasa right to get a transfer of joint. - 


property avoided.’ The position of the 
plaintiff is entirely distinct from that of a 
subsequent transferee who might.acquire an 
interest in the family property by a 
subsequent purchase. The case of Muham- 
mad Muzamil Ullah Khan v. Mithiu Lal (1) 
and the case of Inayat Illahi v. Hardeo 
Sahai (2) are, therefore, distinguishable. 
The finding that the intention was to 
defeat and delay the creditor is based on 
the following circumstances and evidence, 
The suit was filed just before the Christmas 
holidays and the deed of gift was executed 
just aftér those holidays. The proximity 
of the two dates hasraised a suspicion in 
the mind of the Subordinate Judge that the 
two incidents were connected with each other 
‘and that the gift must have been made after 
the knowledge of the suit. There was the 
statement of the plaintiff Mahabir Prased . 
‘that Jai Gobind knewabout the suit befure 
heexecuted the deed of gift. There wus 


the statement of Kedar Nath that et son.6 © 
time, not specified by him, there was sone 


talk of settlement between the creditor aud 
the debtor, but no setrlement could Le 
arrived at because one was asking for a 
Temiselon of compound interest and tla 
other waa insisting upon it. Mahsbir Pra» 
sad a an interested party, and his mere 
btg;etrent that. Jai Gobind knew of the suit 
bas to be looked upon with some suspiciun, 


' Tile does not explain how he krew of tle 


Buit, Obviotsly there was no time for ths 
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summons to be served’ on him: beforethe though for love and affection was, of course, 
deed of gitt was executed. Assumingzfor gratuitouswithin the meaning of s. 53 of 
| the sake of argument that the knowledge-of the Transfer of Property Act, vide Sukhpal 
the suit which ‘was filed at Azamgarh  Kuar ¥Dasu (4). `. 
might have reached Jai Gobind at Deogaon, , There-is;of.coarse, no direct evidence to 
it does not follow, and there’ is no legally”. prove the-real intention of Jai Gobind, nor 

sufficient evidence to prove it, that Jai Go- ia-most-cases can such evidence exist. The 
‘bind was aware’ that his; -mortgages learned Adyocate for the respondent relies 
had abandoned the security and was dek-* oa the-circumstance that the gift was made 
ing merely for a simple .money-decree, ‘by thehusband to his wife of joint family 
Tae learned Subordinate Judge has-not property which could not in" the long run 
distinctly found that Jai Gobind hzgd-any -be absolutely effective, Hə also relies on 
such knowledge, and in the absence -of-any "the suspicion which arises from the near- 
evidence to this effect we are not prépared mess of-the-dates of the suit and the gift, 
to assume that Jai Gobind ‘knéw that-the In our opinion these circumstances are nof 
mortgagee was seeking to obtain, a simple sufficient to-justify a Court to infer that 
inoney-decree only,. Even if we presume -there wasiülention to defeat and delay cre- 
that Jai Gobind was aware of the law that ditors; when-we have gotthe clear finding 
a mortgagee. who had obtained a simple ofthe Court below that the value of the 
money-deeree is not entitled’ to proceed "property which was left. untouched by the 
against the property.mortgaged, it-would ‘gift was amply sufficieat for the payment 
not follow that Jai.Gobind. was necessarily. ofthe debt. Thereis no proof that he had 
aware. that his creditor would proceed “any other debt to discharge, RM. 
against the other property belonging to-him, , The third question is more difficult, The 
If he did not know that the security—had ‘learned Subordinate Judge after having 
been abandoned, the natural thing forbim heard the entire evidence becames strongly 
` toassume ifhe heard ofthe institution-efthe convinced that the deed was a fictitious 
suit was that a mortgage-decree wouldhave document. We would have had 
been sought. Ifthemortgagedproperty-was great difficulty in differing from his view, 
Sufficient for the payment -of the decretal. .if it-had not been the fact that? this fində 
amount nothing which Jai Gobind: did~as . ing is.mixed up with his conviction that 
. ‘regards the other property would in any. “theiatention was to defeat the decree of 

"way defeat or delay his mortgagee.— On ‘Mahabir Prasad., The circumstances are no. 
the other band, even if it turned ouf that, doubt-suspicious, but no finding:can be 
the mortgage was invalid and not binding  based.ón.mere suspicions, The positive 
on the family and only & simple monéy-d8-. evidence im this connection led by the 
cree was given to the plaintiff, éven-then . plaintiff was simply this that the 85ns and 
there would be nothing to prevent the deó- : grandson of Jai Gobind were in possession 
ree-holder from attaching the property-re- ofthe property in dispute. This oral evis 
leased from the charge and selling.it in dence was to u great extent shaken in the 
execution of his decree. Ifthe property cross examination, which brought out the 
was sufficient for payment of the decretal fact thatthe only grandson was a minor 
amount the fact that the other properties. boy and—was living with his father who 
ofdai.Gobind were transferred would not. was employed in service outside Deogaon, 
in any way embarrass or hamper him. In: The statements of the witnesses that the 
view of the evidence that the property - sons add “grandson were in possession were 
covered by the mortgage-deed "was ample,.loosestatements, They did not even state 
it is very difficult to hold that the necessary: Specifcally that the sons made the actual 
effect of the deed of gift was to defeat and Collection. of rents from the tenan!s, nor 
delay Mahabir Prasad. We.might in this did they go on tosay thatthey were not on 
connection referto the case of Jwala Singh good terms. with their mother. so that the 
v. Fattah (3). When such was not the effect realisations made by them were.made on 
there can be no presumption from theunere ‘their behalf :and not on behalf of their 
fact that the transfer was withoüt.con- mother. "There is the recital in the deed af 
sideration, that there wasintention to defeat ^ gilt suggesting that there: was illfeeling 
or delay creditors, ^ The. transfer eyen between the sons and the wife of Jai.Gobind 

; P DAI 4) 58 Ind, Ons, 165: 1 O. Lid, 420; 2 U. P. L. 
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. is possiblethat he intended to 
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Jai Gobind necessarily inteaded. to execute 
a fictitious dovument without intending that 
We 
know it as a face that Jai Gobind was at the 


. time seriously il], and he died, within two 


months of the execution of the deédyánd it 
make somo’ 
provision as best he could for the, mainten- 
ance of his widow after his death ^ What- 
ever might have been-the motive, it is im-. 
possible to say that the circumstances 
relied upon by the Court below and, even 
the evidence produced on. behalf;of the 
plaintiff are sufficient to show ‘conclusively 
thatthe deed of gift was a wholly fictitious 


document as distinct from ‘an. invalid» and 
voidable document. We may mention that 


the criticism of the learned ‘Subordinate 
Judge on the oral evidence produced by 
the defendant is not quite exact. In reject- 
ing the defence evidence he has given tnree 
reasons. The first is that Jit Bahadur -who 
is said to have beén making collections on 
behalf of the defendant and who used to be 
present in Court and was looking after the 
ease on her behalf, was the best man and 


“Was not examined. The second is that the 


defendant's. witnesses have «no. personal 
knowledge that Jit Bahadur used-.to make 


 eollections on behalf of.Musümmat Saras- 
“wati, and the third. is that one of the de- 
fendant's witnesses says that Jai! Gobind. 


and Saraswati used to spend the profits of 
the property, which was inconsistent -with 


‘the fact that it was absolutely gifted.to her. 


No doubt, Jit Bahadur was not. éxamined, 


. butif he had been examined his evidence 


would have been commented upon às being 
that of the defendant's pairokar.. Instead 
of him tbe defendants produced Ram Rup 


` Panday, who distinctly stated. that-he paid 
‘the rent of Musammat Saraswati's shafe to 
‘Jit Babadur himself. This muet be: & mat- 
"'ter within his personal knowledge: Bimi- 
‘Yarly, another witness. Udit Tewari stated 
“that he bimself had seen Jit Bahadur mak. 


ing collections for two years, though he 


-gdmitied‘thathe did not actually realise 
anything from anyone in his presence, The 


eyidenceof this witness also was not whol- 
hearsay, Lastly the statement of Rahas 


4 


It may be that 
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, Bnd there is no-express evidence to" con- 
>- fradiet that statement. 
', ultimately a gift of joint property made by 
> Jai “Gobind, would’ prove ineffective and 
. . Voidable at the option of the sons, but it 
- does no: follow from thia circumstance that 


m 
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to.be spent by Jai Gobind and his wife. 
could'only relate to the period of less than 
two months which intervened between the 
gift and the death of:Jai Gobind and might 
very well have been a loose statement, or 
he might have meant that the profits were |. 
spent by Jai Gobind before the gift and 
by hid-wife after the gift. This. admission | 
in Do way destroys the defendant's case of 
an absolute giftin herfavour. We might 
also add that there was the statement of 
Rabid! Bihari Lal as regards. the ill-feeling 
between the defendant.and her sons. Hav- 
ing eohsidered the whole evidence we are ' 
of'rüpinion that the burden lay on the 
plaintiff who had anorder of the Exe- 
cution Court against him to prove that 
a document, duly. executed and registered 
undér which mutation of names had been’ 
efiected, was in reality fictitious and a 
paper: transaction ` without any intention . 


"to.transfer the property to the donee. In ` 


our opinion the evidence is wholly insuffi- 
cient tu make out any such ease. . 2 

` We may add that for the purposes of 
this appeal it was not absolutely neces- 
sary to decide the question whether the 
property acquired by Jai Gobind under ` 
the pre-emption decree .was his self ac- 
quired property or joint family : property, 
either. because it was acquired with joint 


funds. of was thrown into.the joint stock. . 


after acquisition,.. We have, merely assum». ' 
ed,th&t it was joint, um ME 
¢ ‘The plaintiff haa postponed his remedy to 

enforce ‘the security for:the time being. He 
is accordingly prevented under O. XXXIV, 


‘ty i4 from realising the amount of money 


due under his. mortgage deed by. sale 
of the proparty mortgaged, but under that 
tule, there will not be a bar of O. II, 


.r..2.agninst a subsequent suit to enforce 


his security. If he can succeed in enforo» 
ing his charge his money can be realised . 
out-of the ‘mortgaged property. If he. 
faila to establish that & charge did not 


:Bubsist he will then be at liberty to attach 


the property attempted to be mortgaged by . 


‘the deed and realise his money. by its sale, 


‘Tne plaintiff, therefore, would not be. likely ` 


- $8 higher.scà!e, 


x 


to suffer, 


For the reasons given we allow ` 
this’ appeal and setting aside the decree of | 
the Court below dismiss the plaintiff's suis : 
With costs including ia this Court fees on. 
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AÁPPBAL FROM APPaLLATB DgcREE No.-560 . 
' : OF 1925, ^ ^. ~ eee 
January 30, 1928.. —" 
. Present; —Justice Sir Arthur Herbert. 
Cuming, Krt., and Mr. Jüstice 7 


i Mukerji, © - —— 
. Chaudhury UPENDRA NANDAN. . 
DAS MAHAPATRA AND OTHERS— = 


DEFENDaNTS—APPELLANTS  ... 


` 
ttl yr € 


versus aes 
Chaudhury BANAMALI CHARAN. . . 
PA [l'I AND oraERS——-PLAINTIFFS—~ ` 
RESPONDENTS, l 


Provincial Small Cause Courts Act (IX of 1887), | 
, Arts, 8, 18-—Suit for recovery of dasturat in- 


Seh. IT 
respect of property sold. to defendant, whether suit. of 
Small Cause nature—Second appeal—Civil Procedure 
Code (Act V of 1908), s. 102 —Appeal— Estoppel of 
respondent cannot confer jurisdiction to hear appeal 
where no appeal lies. 5 

Per Cuming, J., (Mukerji, J., dissenting)—A suit 
for recovery of 'dasturat' and cesses in respect of 
property purchased by the defendant from the plaint- 
iff is a suit of the nature cognizable by a Small 
Qauss Court. It is neither a suit for rent within 
Art. 8 of Sch. II of the Provincial Small Oause 
Courts Act nor a suit to enforce payment or dues 


payable in respect of an interest in immoveable: 


property within the meaning of Art, 13 of Sch. II of 


the Provincial Small Cause Courts Aot. [p. 277;-col. , 


a 


2; p 278, col. 1.] ' i 
Per Mukerjee, J.—Such a suitis in essence à suit 
for rent within the meaning of Art. 8, and is in any 
event a suit falling within the purview of Art. 13. .[p. 
280, col. 1.] . : 
The words ‘by reason of an interest in immoveable 
property'.in Art. 13 of 


& person is entitled to as representing his interest in 
immoveable property and not because he possesses some 
interest in such property. [p. 280, col. 1.] - 
Sri Maharajah of Vizianagram v. Kotaveeranna’ (1) 
aud Jairam v. Doma (2), referred to. . UE 
Held, Per Cuming and Mukerjee, JJ.—Estoppel of 


the respondent cannot confer jurisdiction in a Oourt - . 
io entertain an appeal which it has not under- the 


law. [p. 278, col. 1; p. 280, col. 1.] i 
Appeal against a decree -of the Dis- 
trict Judge, Midnapur, dated’ ‘the 2nd of. 


December, - 1924, modifying. that of the. 
Munsif, Danton, dated the 18th of August, . 


* 


1921. 


Gopendra Nath Das, for the Appellants. 
Babu Santosh Kumar Pal, 
spondents. | a 
. JUDGMENT. - x SS 
Cuming, J.—Tne facts of the suit 
n of which .the appeal has arisen are 
these. ` 


~ 


The plaintiff sued the defendant for what | 


he described as dasturat. He stated that 
the defendant's predecessors were in pos- 


. 
e 1 
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Sch, II of the Provincial . 
Small Cause Courts Act contemplate payments which - 


Mr. Gunada Charan Sen ‘and: Babu. r „va 
''', from arguing that it isa suit for money and 


for the Re- : 
“that it is quite 


" 
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wession of Mauza Maisagote "with Mehaf 
Padima,by right. of purchase from the 
plaintiffs predecessor. That he and his 
predecessor had been realising amicably 


^ and-by-suitan annual sumof Rs 28 12 16 


as dasturat and cesses from the predecessors 
of the defendants and the defendants in 
reapect of the said mauzg. 

The defendants had not paid the amount 


-and hence the suit. 


The defendants admitted that they were 
in possession by purchase and that they 
never agreed to pay for everany dasturat 
to the-plaintiff. 

This.dasturat forming & separate amount 
was realised from the tenants in addition 


-tothe rent they had to pay. That amount 
was paid:to Sashimukhi during her lifetime 


and her successors had no right to get the 


. same, nothing now being realised from these 


tenants.and that as the defendants cannot 


‘realise: the amount from the tenants, the 


plaintifis are not entitled to get it. The 


' first Court decreed the plaintiffs’ suit on 18th 


August, 1921. 
The defendants appealed. This appeal 


“was heard ez parte and was decreed. 


‘There was then an application . under 


'O. XLI, r. 19 for re-admission of the appeal, 


This was rejected. Under O. XLIII,r. 1 


— (f) the plaintiffs appealed to this Court and 


the appeal was allowed and the appeal 


‘ordered to be re-heard. 


It was heard by the District Judge of 
Midnapur and decided on 2nd December, 
1924, when that learned Judge allowed the 
appealin part and modified the decree. 


Against the decree the defendants have 
. appealed. 


been raised 


A. preliminary objection has 
being barred 


that no appeal lies, an appeal 


“by the provision of s. 102, Civil Procedure 


- =. 


Code. ~ =: 
Against this the: following arguments 


“have been adduced (1) that the plaintiffs. 


respondents described the suitas a suit 
for rent and hence they are now estopped 
80 no appeal lies. X" 

` The simple answer to the contention ig 
immaterial whether the 
plaintiffs are or are not estopped. The 


` Court.cannot entertain an appeal which 


is barred-by an espress provisicn of the 
Law. The parties cannot by their conduct 
give the Court a jurisdiction which it does 


not possess. . 


(2) The next contention is that the appeal 


; O78: 
 Bgh^inst the District Judge's ordar was once 
, entertained by a Bench of the Court 
: (Greaves and Graham, JJ.), and so the 
- question whether 
; does not ‘lie has 
' mined. - " 
- This contention 
. misunderstanditg of the facts: | 
The first appeal to this Court, which was 
<. determined by Greaves and Graham, Jd., 
“was notan appeal against the, decree in 
: the suit but against. the order :of the 
District Judge refusing to re-admit the 
appeal under O. XLI,r, 19 an order against 


already -been deter- 


OQ, XLII, r. 1 (f). 


It has beon argued that if there was no. 


. appeal against the decree that there could 
‘be no appeal against an order refusing to 
re-hearthe appeal That theappeal against 
the order is quite independent of whether 
there isor is not an appeal against the 
decree is clear from a comparison of 
©. XLIII, r. 1 (ce) (d) (u). Inow.pass on to 
a consideration of the question whether 
B. 102 isa bar.. The appellant contends it is a 
suit for rent orin all events that Art. 13, 


~ Sch. II is a bar. j 


To deal with the first contention that it 


‘is a suitfor rent and hence Art: 13, Sch. II 
is a bar. A definition of rent will be found 
in 6.105, Transfer or Property Act, and 
8.3(5) of the Bengal Tenancy Act. Both 
‘definitions presuppose the relationship of 
lessor and lessee or landlord and tenant 
between the parties. In the present case, no 
doubt, the plaint is headed 'Plaint under 
8. 148, Bengal Tenancy Aet.' 
. But a consideration of the statement of 
facts both in the plaint and inthe written 
statement makesit quite clear that the 
relationship of landlord and tenant does not 
exist between:the parties. | 

The plaintiffs own case is that the pro- 
perty was gold- to the defendants. A 


a 


-' gale implies &'comiplete transfer of owner- 


shi . : Br 

Neithér is.thefein the plaint any sugges- 
‘tion that the relationship of landlord and 
tenant exists. '!. | 

The amount is, therefore, not rent. 

It is then contended that the suit falls 

within Art. 13'ofthe Schedule. ` 

L5 Article 13idéala’with a suit to enforce the 
payment of ‘the’ allowance or fees re- 
spectively called malikana or haqq or 
cesses or other dues when the cesses or dues 


“ “re payable to a person by reason of the 
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an appeal does or - 


is based on an obvious 


which an appeal lies in “every tase: under | 


‘decree and ordered 
reheard. That was done by the lower Appel- 
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interest in immoveable property or in an 
hereditary ofise or in a shrine or other re- 


.ligious endowment. 
It does not seem on 


the plaintiff's interest in any immoveable 
property. The plaintiffon his own states 
ment has no interest 
property. Theproperty has been sold to 


the defendantand by the sale all the in- , 


terest that the plaintiff had in the property 
passed to defendant. For whatever reason 
the money might be due to the plaintiff if 
due, it is not on aecountof any interest in 
moveable property. . l 

The suit does not fall within Art. 13. 


the facts thatthe.. 
' dasturat and cesses are paid by reason of 


in the defendant's | 


X 


It is not contended that it falls under . 


any other Article ofthe Schedule, It follows, 


therefore, that it is asuit of the nature ~ 


cognizable by a Small Cause Court and 


being under thé value of Rs. 500 no second 


‘appeal lies. ' 

That being so. In my opinion the appeal 
should stand dismissed with costs. 
. The result is that the appeal stands dis- 
missed with costs. . 

Mukerji, J.—I am sorry I do not 
agree. ` E wi 

The appeal arises outof a suit which 
was instituted by the plaintiffs for recovery 
oi dasturat, cesses and damages. The trial 
Court decreed the suit. The defendant 
appealed and the appeal was allowed 
ex parte the plaintiffs’ suit being, dismissed. 


The plaintiffs then applied for having 


the ex parie decree set aside and for the 
re-hearing of the appeal, but this applica- 
tion was rejected. They then appealed to 
this Court which set aside the said ex parte 


late Court. That Court modified the decree 
of the trial Court by awarding the plaint- 
iffs adecree for dasturat for three years 


only. The defendants have now preferred 


this second appeal. 

. The plaintiffs-respondents have taken a 
preliminary objection that the appeal is 
not maintainable, being barred by a. 102 


of the Code of Civil Procedure. They have . 


clutched aba passage in the judgment 
under appeal which says dasturat is not 


rent. Thiswas said for restricting the `- 


decree toa period of three years from 
four which was the period for which the 
plaintiffs laid their claim and obtained a 


. decree from the trial Court. From this 
the respondents argue’ that the suit wag . 
a 


the appeal to be 


1 
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suit for a.money, a suit ofa -nature cog: l 
nizable by a Court of Small'.Causes and 


that, therefore, a second appeal is barred. 
To answer this preliminary . objection .the 
appellants have relied upon a variety of 
matters, to all of which I do not propose to 
. refer. In myopinion the prelimixary objec- 
tion is.of no substance, ^ .. 

. What dastur 
tion om. which notwithstanding repeated 
enquiries I haye failed to elicit any satis- 


factory answer from eitherof the parties. . 


As far as I can understand the word is a 


plural-of the word dastur which is'a Persian: 


word meaningdues' The plaintiffs in the 


plaint merely stated: - That the - predeces-.. 
sors ofthe defendants having obtained the- 
mouza under purchase from the predecessor 
of the plaintifisthe defendants -have been . 
exercising their rights and possession there-. . 
in (para. 1); that the plaintiffs’ predecessor. 


was allalong getting from the defendants’ 


predecessors and alsofrom the defendants 


Rs. 28 odd as dasturat and annas 14 odd 


&83 cesses every year: amicably or by: suit 
(para. 2); that the plaintiffs have ‘inherited. 
the right from. their predecessor (para: 3). 


This is all the information.that the plaint- 


ifs have chosen to give us of. this dasturat 


, .in their plaint, They .haveé headed ‘the 


plaint as a“plaintin a suit under s. 148. : i 
^ matter came up before this Court the 


ofthe Bengal Tenancy “Act; They, have 


described their claim ‘in this plaint as 


“gemindar | dasturat". They laid their 


 elaim in the plaint for a period of four years. , 
. Their claim is for dasturat and for cesses. 


They also claimed damages at the rate of 
20 percent. Ifthe charaeter. of the guit 


is to be judged from the plaint alone as“ in 


the first instance it must be the suit must 


be taken. as having been commenced by . 


the plaintiffs as a suit for: rent. To. these 


should be added'a few more facts. In the: 
written statement the' defendants alleged 


that the tenants of the mouzah used to pay 
in addition to the rent’ a cess on . account 
of dasturat and thatis what the. plaintiffs’ 
predecessor üsed to get from the defendants 
and their predecessors but ; (1) that the 
plaintiffs as heirs of their predecessor ara 
not entitled to get it, (2) ' that ` dasturat: is 


an illegal cass which can..no' "longer be: 


realised from thè . tenants’ and . 80- the 
plaintiffs cannot get it, ande (3) that the 


plaintiffs are not entitled to  gét itas they. : n 
^ servation of their liability to pay the said’ 


have not got it recorded as &jáma fit to: be 


realised. The written .statément therefor - 
proceeds on the assumption: that it ie - 


, a 


only because of 


at exactly means. i8 a. ques- . 


ren f: 


: decree- for four years. 


-- = xc 
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some’ sort of dues arising out of land 
which if realizable at all are realizable 
the fact that the 
mouzah ‘at -one time .belonged to the 
plaintiff's predecessor. “Again, when the 
suit was decreed by the trial Court and 


‘the defendants preferred an appeal in one 


oftheir grounds of appeal they said: 
“The Court below was wrong in decreeing 
the suit for damages and for cesses. The 


plaintiffs are not entitled to get any decree. 


for cesses of damages. The defendants 
are the maliks of the mouzah and there 
is no relationship of landlord and tenant 
between the plaintiffs and defendants and, 
therefore, the piaintifis are not entitled to 
a decree for dasturai rent or for any rent 
at all. The Court below should have 
dismissed the plaintiffs’ suit holding that. 


the: defendants are not' liable therefor”. 
Next we haveit that the parties fought. 


‘the case in all the Courts up tillnow on. 


the footing that dasturat is some sort of 
-~ The Munsif has referred to thesuit 
as “a suit for recovery of dasturat rent", 
and-on that basis he gave the plaintiff a 
He noted in his 
judgment thatthe amount was claimed 
‘on account of use and occupation of land 
by: the defendants" and that, therefore, it 
should be. treated as "rent".: When the 


learned Judges (Greaves and Graham, JJ.), 
were given tounderstand that “the suit 
was commenced by the plaintiffs against 
their tenants for the recovery of rent”. 
All these leave not the ‘faintest shadow of 
a doubt ibat whatever may be the exact 
character ofthe defendants’ liability to 
pay dasturat and cessesto. the plaintiff, it 
is founded on some sort of conception that 
notwithstanding the sale of the mouza by 


“the plaintiffs’ predecessors to the defend- 
'“ ants’ predecessors some sort of interest in 


the mouzah was retained by the former 
‘which entitled them to realise the ‘amount 


every year from the. latter; and that the: 


transaction created in-the latter some sort 


-of obligation to pay. rent to „the former; 


orin other words that the transfer that 
was made had not the effect of substituting 
the defendants’ predecessors entirely in 


the place of the plaintiff predecessors 


butgave them all the rights of absolute 
owners of the mouza subject to the re- 


amount.:’To Judge of the effect of this 


transfer by tho definition of ‘sale’ ag : 


f 


m 


4 


-I have 


. 880. - 


given inthe Transfer of Property Act is, 
jn my. opinion, an anachronism anda 
fallacy; and to apply 


scious of the principle that no amount of 
estoppel to which the respondent may be 


subject, sven if any question of estoppel 
_. really arose inthe ease, would give this 
“Court jurisdiction to entertain an appeal 


which it has not under the law: but I am not 
prepared to assume against the appellants 
that it was merely & contract wholly in- 


dependent of ‘the ‘transfer, upon which 


their liability must rest, a contention that 
hasnever been urged by thé plaintiffs at 
any stage of the proceedings. The course 
of the proceedings in the suit to which 
already referred unmistakably 
suggests that the plaintifis. were insisting 
on their right to realise dasturat and cesses 
by virtue of ‘their superior title and? the 
defendants were resisting the claim and 


“ repudiating the assertion that they had: but 


‘thus worded: 


a subordinate title. ` ; 
in my opinion, is in essence & suit for rent 


and so excepted from the cognizance of a. 


Court of Small Oauses by Art. 8 of 


Sch. II to the Provincial Small Cause Courts- 


Act. ; 


Assuming, but not conceding, that the. 
suit cannot be put so high as to bring it 


within. Art. 8, I donot see how it can be 
taken out of the purviewof Art.13. That 
Article, so much of it as is relevant, is 
“A suit to enforce payment 
DE ossis cesses or other dues when the 
cesses or dues are payable to a. per- 
son by reason ofhis interestin immove- 
eble property’. To -my mind whatever 
may be the legal or juridical relation be- 
tween the parties the dues and cesses are 
being claimed in the suit only’ by reason 
ofthe interest in immoveable property 
which the plaintilfs notwithstanding the 


.' gale, claim to have retained in the mouzah 
and which in their view-is still continu- 
in their favour. The words "by 


ing 
reason of his interest in immoveable pro- 
perty" have been interpreted as contem- 


plating payments which a person is entitled ` 
to as representing his interest in immoveable ` 


property and not because he possesses some 
interest in such property. [Sri Maharajah of 


. Vizianagram v. , Kotaveeranna (1), Jairam | 


(1) 11 Ind. Cas, 760; 36 M. 18; 10 M; L, T, 167; (1911) 
2 M. W. N. 139; 21 M. L. J, 819, 


UÜPHSNDRAÀ NANDAN DAS V, DANAMALT CHARAN PATI, 


: to the transaction . 
the juridical. conception of an out and out ` 
. gale is. not permissible. I am fully con- 


The suit, therefore, 


- that the decision is not to 
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v. Dama (2) I- agree in this view and 
hold that Art. 13 in any event covers tha. 
guit, i 
The preliminary objection, therefore, in 
my opinion, should be overruled. l 
On the merits I do not think I am called 
upon to gointo detail as my learned 
brother is of opinion that no appeal lies 
and the reatilt ofthis difference will be 
to affürm the decree of the trial. Court. 


.Formyself I am decidedly of opinion that - 


nothing has been established in the case. 
which can legally form the foundation 
ofa decree -against the defendants. The 
fact that between predecessors of the 
present plaintiffs and the present. defend- 
ants decrees for dasturat rent were passed 
for certain years,as the Munsif has found, 
and the. fact that the manager of the 
defendants’ estate when the estate 
was under the Court of Wards, that . 
admitted liability for the rent for- 
a certain other year, are hardly sufficient 
to dispose of the grounds upon which the 
defendants have sought to resist the claim 
in the present suit. The District Judge 
has said that the admission shows that 
the: rent is still payable and the mere fact 
of non-payment does not put an end to 

the defendants’ liability. I fail to see how ` 
the question.of the defendanta’ liability 


can be legally disposed of in this way, 


The appellants have conceded that so far 
as the amount and period in suit are 
concerned they do not object to- the decree 
standing against them, but as the issue 


‘decided in the suit goes the length of 


determining the validity and legality of 
the demand for all times to comea 
reservation should be madeto the effect 


binding between the parties in respect 
of any future claim. As there is no legal 
basis for this determination, left to myself 
lshould have dismissed the appeal but, 
should have made the reservation prayed 
for in their favour, because, in my opinion, 
there is nothing on which a decision ` 
of this general issue can possibly rest. 

A.N. A Appeal dismissed, ' 

(2) 29 Ind: Cas. 815; 11 N. L. R. 100. 


be taken as. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT, 
Beconp Orvik Apress No. 347 oF 1926, 
July 15,. 1997, 
Present:—Mr, Kinkhede, A,J.O. ^ — 
ABDUL RAHEMAN AND ANOTHER ` 


i n 


"c ÀPPELLAKTE 


VOTSWS > 
MULCHAND-—RESPONDENT, 


Torts—Damnum sine injuria—Treapasser building. 


upon wall of another—Demolition of wall with intent 
to cause loss to trespasser—Action for damages, 
maintainability of—Easements—Right to support... 
The plaintiff encroached’ on the defendant's pre» 
mises and put up 8 structure which depended for 
its support on an existing wall of the defendant. 
The defendant intentionally pulled down his wall to 
deprive the plaintiff of such support, and.caused 
damage to the plaintiff : , 
Held, that the defendant had the right: to do s0, so 
long as the plaintiff had not acquired any, right by 


prescription for the support of his structure and the”. 


plaintiff had no cause of action against the defend. 
ant, u d | 
Second appeal against the appellate deci- 


sion by the First Additional District Judge, - 
Kbendwa, dated the 15th’ March, 1926, in- 


Civil Appeal No. 8 of 1920, | 
Mr, Abdul Razak, for the Appellants, 


Mr. Shridharrao Gokhale, for the Re- 


spondent, ; l 
JUDGMENT. —On the finding the 
plaintiff is an encroacher on the defendant's 
premises, as auch he deserved no sympathy 
norcouldany equitable considerations pre» 
vail in his favour. Itis, however, said that 
the defendant wasguilty of pulling down the 
plaintiff's structure which depends for its 
Bupport on the defendant's existing wall, 
when he pulled down his own wall. In short 
he. designedly pulled down his own wall in 
order to cause wrong to the plaintiff by 
-depriving him of the side support which 
his (defendant's) wall afforded to plaintiff, 
On behalf of the defendant it is argued 
that the plaintiffs superstructure was ad- 


mittedly a modern one and had it been. 


permitted to continue to rest itself on the 
defendant's wall, plaintiff could have ac- 
quired a prescriptive right tosupport his 
modern wall.on defendant's wall, and, 


therefore, it was lawful for the latter to 


withdraw the support in the manner he did. 
Reliance is placed upon a passage occuring 
in Olerk and Lindsellon Torts, Sixth Edition, 
page 537 which I may usefully quoté here: . 


“Not only is the defendant under no - 


obligation to take care in such a case, but 
he may lawfully cause the damage inten- 
tionally, with the very object of preventing 
the acquisition of a right of support, though 


` aquired such right, Gateley 


; 281 
probably the case would be. reversed if the 
party aggrieved had, by prescription, 
2 v. Martin (1)." 
In view of this state of the law, the 
plaintiff has nocause for complaint if the 
defendant withdrew the support of bis 
own wall from under the plaintiff's modern 
superstructure only three years after itscon- 
struction, 4 e., before the user-had ripened 
into a- prescriptive right bp 20 years’ 
enjoyment. Cf. Dalton v. Angus (2). Under 
: these. circumstances I think  plaintifi's 
claim was rightly dismissed with costs. 


. The appeal fails and is dismissed with 
costs. p 
A N.A ' ' } ) 
d di 2 ir R bin Appeal dismissed, 
2) í A. .O, 740; 50 L, J, Q, ; , l 
+844; 30 W. R, 191; 46 J, P. 133, ave veel ae 


ee 


MADRAS HIGH COURT. 


c APPH^L'AGAINST ORDER. No. 340 or 1927, 


: January 18, 1928. 
Present;—Mr. Justice Ramesum and Mr, 
"E Justice Devadoags, 
Ko. Pr. PERIAKARUPPAN CHETTIAR: 
| . ~Á PPELLANT 
; versus 
uuu (AND ANOTRER— RESPONDENTS, 
“Civil Procedure Code (Act V of 1908), O. XXXIX 
7. 1—Injunction—Power of subordinate Courts in 
. Bn hea a aay adh coe from prosecuting suit 
in Foreign Courtin British Empire—D3 j 
s zereised pire—Discretion, when 
A subordinate Court in British Ind: 
power to restrain by injunction a ae io nd 
secuting & suit in a Foreign Court within the 
British Empire, although the Chartered High Courts 
hive such power, not by reason of O. XXXIX, rr. 1 
ae 2 of the aN Vp Code but by reason of 
the equity jurisdiction they.have inheri l 
m Saprame Cons, y inherited Írom the 
Rash Behary Dey v. Bhowani Ch 
.Mungle Chand v. Gopal Ram (9) and dicam 
v. Hyderally Abdul Kaywm (3), followed. 
In any case, unless the applicant for 
satisfies the Oourt that no advantage can be gained 
by the defendant by proceeding with the action in 
which heis plaintiff in another part of the Kin '8 
Dominions, the Court in the exercise of its discs 
' „tion should not stop him from proceeding: with the 
only proceedings which he, as plaintiff, can control 
‘Cohen v. Rothfield (7), referred to. gie 
Appeal against an order of.the Court 
of the Temporary Subordinate Judge 
Deyakottah, dated the 11th August, 1927, and 
Art UE I. A. No, 86 of 1927, in O, S, No, 147 
.. Of. T | > 


ose (1), 
am Kesoji 


injunction 


949 
Mr. 
lant. 


` Messrs. M. Patanjali Sastriar and N. R. 
Govindachariar, for the Respondents. 


Y.  Ramaswami Aiyar, for the Appel- 


 -"dUDGMENT.—The first question in 


T 
- VI S 


— the 


_ equity jurisdiction 


. Chand v. Gopal Ram (2). 


. this appeal is whether a Subordinate Judge 


in British India has power to restrain 


“by injunction a party from prosecuting a 


auitin a Foreign Court (though within 
e British - Empire). The Chartered 
High Courts have such power, not by reason 
of O. XXXIX, rr. 1 and 2 ofthe Civil Pro- 


‘eedure Code, but by reason of the equity 


jurisdiction they inherited from the old 
Supreme QCourts. Rash Behary Dey v. 
Bhowant Churn Bhose (1) and’ Mungle 
Those decisions 
were followedin Uderum Kesoji v. Hyderally 


Abdul Kayum (8) though the. remarks of ` 


Woodroffe, J., in Hukum Chand Boidv. 
Kamlanand Singh (4) about the inherent 


.'". powers ofa Court (now governed bys. 15], - 
' .. Code of Civil Prozedure) were also relied 


on.. But itis noteworthy that Woodroffe, 
J., himself ia Rash Behary.Dey v. Bhowani 
Churn Bhose (1) does not rely onthe in- 
herent powers ofa Oourt but only on the 
inherited from the 
Supreme Courts. The decisions in Tikam 
Chand Santokchand v. Santok Chand Singh 


= (B)and Mulchand Raichand v, Gill & Co. (6) 


do not carry thematterfurther. Mr. Patan» 


` jali Sestri the learned Vakil for ‘the re- 


spondent admits that be has not gota case 
in which it has been held that a subor- 
dinate Oourt can: exercise such a power. 


But assuming that the Subordinate 
Judge has -such a power, the question 


_ arises whether this is a fit case for the 


exercise of it. In this case the appellant's 


suitin the Supreme Court of Ipoh was the ` 


first suit and though this fact is not con- 


-clusive in favour of his bona fides, certainly 


-© wards him in Cearier. 


"Ipoh suit, The Ist respondent 
. »pleaded as the Ist defendant but did not 
. 7, tile à written statement......the , 2nd and, 


the burden. is on the respondents of 
showing that the prosecution of the suit at 
Ipoh isvexatious and acts oppressively to- 

In the present case, of the two responden ts 
the 2nd respondent was nota party to the 


was im- 


(1) 34 0.97.. " 
(2) 34 O. 101 


^. (3) 3 Ind. Cas. 990; 33 B. 469; 10 Bom L. B. 
L. J. 67. S DRE 


(4) 33 0. 997; 3 C. 


. (5) 59 Ind. Oas. 218; 24 C, W. N. 735. 


$ (6) 53 Ind, Cas, 518; 44 B, 283; 21 Bom, L. R. 963,- - 


BUÈNNDRA NATH DUTTA D. THIPUBA PADA NRATTA'OBARIDE. _ 


not stop him 


, 89151 
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grd defendants only filinga written state- 
ment álleging that the agency and partner- 
Bhip of the plaintiff terminated in October, 
1923. The suitin the Devakottah Court 
is filed on 75th November, 1926. But these 
facts arenot enough to satisfy the testa 
laid down in Cohen v. Rothfield (7) by 
Scrutton, L. J., where he says: 
. "Unless theappellant satisfied the Court 
that no advantage can be gained by the 
defendant by proceeding with the action’ 
in which he is plaintiff in another part of. 
the King's Dominions, the Oourt should 
from proceeding with the 
only proceedings which he, as plaintiff, can 
control. The principle has been repeatedly 
acted upon." l ; 
' The same principle was enunciated by 
Lord St. Leonards in Carron Iron Co. v. 


. Maclaren (8). In the face of this statement 


ofthe law, it is futile. to argue that 
Nattukotai Chetties whose home is Southern 
India have no business to file a suit in 


- the Court of Federated Malay States. The 


grounds given by the Subordinate Judge 
do not satisfy the tests laid down by 
Serutton, L. J., in Cohen v. Rothfield (7) 
and by Lord St, Leonards in Carron Iron 
Co. v. Maclaren (8), We allow the appeal 
and diemiss the petition of the respondents 
with costs throughout (costs including 


-typing of papers), | 


V, N. V. - Appeal allowed. 
AE 1 K. B. 410 at p. 415; 88 L. J. K. B. 468, 
120 L. T. 484; 63 S. J. 192, 
(8) (859) 5H. L. C. 416; 24 L. J. Ch, 620; 3 W. Ry 
E, R. 961; 101 R. R. 229, 


CALCUTTA HIGH COURT. 

APPEAL FuoM APPELLATE ORDER No, 379 
. or 1926. 
. August 15, 1927. 
Present:—Mr. Justice Page and - 
Mr. Justice Mallik. 
"SURENDRA NATH DUTTA ANDOTEERS 
^ —J UDGMENT- DERTORS — ÁPPELLANTS 


versus 

TRIPURA.PADA BHATTACHARJEE 
AND OTBERS— HESPONLENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 


+ 
. 


_ v. 6—Application to set aside sale—Appeal by judg- 


ment-debtor—Appellant becoming insolvent—Official 
Assignee electing not to proceed—Right of mortgagee 
of judgment-debtor to continue appeal. < : 
' "Where. a judgment-debtor wha had preferred an 


. 3 
l 


Appeal againsi an ordé: yefusing to set aside a sale, 


was adjudicated an insolvent and the Official Assignee 


jn whom his properties vested ‘elected: nat to con- 
tinue the appeal, anda person claiming to he 
mortgages of the judgment-debtor who ‘had not 
taken any steps to assert his interests. till then, 
applied to.be added or substituted in place’ of the 
insolvent in the appeal: >° , ps 

Held, that the application was misconceived and 


ML BASE, FIRM 9, MO, AUNG DA 


co: c W 
which he claims. “Whatever rights he has 


. or may have had, he has elected not to 


the applicant was not entitled to the order claimed, 


Appeal against an order of the Sub- 


ordinate Judge, Third Court, 24-Pergannas, . 


dated the 4th of: September, 1926. 
Mr. Sarat Chandra Mukherjee’ and Babu 
Indu Bhusan Mukhérjee. for the Appellants. 
Babus. Haradhan Chatterjee, Sushil 
Chandra Dutt, Khitindra Nath Basu and 
Shishir Kumar Banerjee, for the Respond- 
ents, ^ 


JUDGMENT. - 
Page, J.—This is an application by the 


L 


z 
`~ 


` 
r 


enforce. He is at liberty, of course, to take 
such steps as- may now be open to him to 


. vindicate his rights. But after the adjudica- 
‘tion and after the refusal of the Official 


:Assignee to prosecute the appeal, in my 
opinion, he is not entitled to proceed with 
the appeal. The result is that the appeal 
will stand dismissed with costs—the. costa 
of and incidental to the appeal to be aclaim 
against ‘the estate of the ‘insolvent. The 


petition is dismissed with coste. The hearing 


fee in respect’ ofthe appeal is assessed at 


two gold mohure for each respondent, and 


the hearing-fee of the petition on behalf of 
the Karnani Industrial Bank, Ltd., is two 
gold mohurs in favour of each Of the 


. Opposite? parties. The unspent: balance of 


respondents in an appeal that the fappeal 


be dismissed as against them for incidental 
relief. The respondents are the auctions 
purchaser and 
decree was obtained against the person who. 


the deocree-holder. The : 


presented theappeal in the suit, In execution : 


ofthat decree the property in dispute was . ` 


sold at an &uction-sale, After the sale, the 


judgmant-debtor applied to set aside the 


salo under O. XXI, r' 9U  Thatapplication : 


was dismissed. From thatapplication an 


^ 


appeal was preferred to the High Covrt,:. 


. During the pendency of the appeal the : 


judgment-debtor was adjudicated a bank- 
rupt. Thereupon. the 


Hence the present application. Now, the 
judgment-debtor having been adjudicated 


&n insolvent pending the appeal, ceased to . 


have any interest in the matter, and hia 
assets passed to the Official Assignee. The 


‘Official Assignee . 
elected not to proceed with ‘the appeal. . 


1 


Official Assignee having elected not.to pro- 


ceed with the appeal the respondeots are 
entitled to have the appeal dismissed. A 


petition has been presented by-a party who 


claims to be entitled to the . property in-. ven ps 
dispute under a mortgage executed in his; of the District Judge, Henz 
favour by the judgment. debtor in 1922. 

the wholeof th sedi i 
Throughout wholeof these proceedings | the Apoelants. 


until. the present. application was filed this 


claimant has taken no steps to vindicate.” 
He now, seeks for an order that: `. 


his rights. 
he may be added or substityted for the 
insolvent or the Official Assignee as appel- 


lant in the present appeal. In my opinion,- 


such an application ‘is misconceived, and 
the petitioner isnot entitled.to. the order 


* 
€ tt 


^ 
+ 


the paper-book costs, deposited by the re- 


Bpondents, should be refunded to them. 


| Mallik, J.—I agree. 
"he Ne a Appeal dismissed. 


UD am 


RANGOON HIGE COURT, ` 
Sregcran Sscos p Orvis APPKaAL No, Ll or 1926, 
. February 21, 1937. ' 
Present: —Mr. Justice Das. 
M, PLA. L, Firu-Darenpant— 
) APPELLANT 
NEL TEN Versus 
- MG. AUNG BA—PLAINTIFF 
RESPONDENT, 


Vendor and purchaser— Purchaser put in possession 
— Transfer by purchaser to third person—Non-pay- 


' 
i 


` 
r o’? 
too 
- A s # 
r * 
i 


` 


, - ment of priée—Suit by vendor against second purchaser 


for possession-~H stoppel. 

A agreed to sell a certain piece of land .to. B and 
put him in possession thereof by executing a pyat- 
paing. B morigaged and subsequently sold it to C, a 
bona fide purchasar for value. A subsequently in- 
atituted a suit for possession against B and'O alleging 
that B had not paid the price : ; 

" Held, that’ A was estopped from claiming the land 
from C. , m" 
| Special second apvealfrom the decision 


àda, in Civil 


- 


Appeal No. 198 of 1925. 
Mesars. Cowasjee, Sen and 


" Bunerjee, for 


. Mr..P. B.Sen, forthe Respondént. ° 


JUDG MEN T.—Tae plaintiff-respond- 
ens in. this case filed a suit for recovery 
of apiece’ of land in pussession of the 


gecnnd defendant. 


“7: His case was that he agreed to sell this 


‘land to the first defendant for a price 


` 
IN 
1 
* 
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to befizad afterwards, thet in pursuance 
. ofthat agreement he transferred the land to 
' the first defendant by executing a pyat- 
paing and that the first defendant subse- 
quently mortgaged and sold this piece of 
land along with another piece of land to 
the second defendant who is in. posses- 
sion of this piece of land. The plaintiff- 
yespondent further states that the first 
‘defendant failed to pay the price of the 
"land .which he subsequently fixed at 
Rs. 2,000 and is now seeking to’ recover 
possession of this land. The suit was de- 
fended by.the second defendant wh» stat- 
ed that he was a bona fide purchaser for 
value and that the land in question be- 
longed to the first defendant when he 
purchased the same. The first defendant, 
however, has given evidence and his state- 
ment isthat he has purchased this piece 
of land along with another piece of-land 
jn a revenue sale which was held because 
the plaintiff-reapondent had failed to pay 
fishery revenue. His case was that two 
pieces of land were sold at that sale, one 
measuring 1:°32 acres and the other 
measuring 13 31 acres. He produces certi- 
ficate of sale, which is ;Ex. 2, which con- 
tains an addition which states that these 
pieces of land were sold to the first de- 
fendant. -The first . defendant also states 
that, subsequently as the Revenue Authori- 
< ties refused to transfer the piece of land 
measuring 13'31 acres to his name, he got 
the plaintiff to execute a pyatpaing by which 
the plaintiff purported to transfer the land 
in suit to the first defendant, the considera- 
tion being Rs. 670 the amount which he 
.had paid when he purchased these two 
pieces of land at the revenue sale. This 
pyatpaing, I think corroborates the story of 


the first defendant that these pieces of . 


‘land had been purchased by him at the 
revenue sale and that in order to prevent 
any difficulties afterwards he got the 
plaintiff to transfer this land to his name 
by the pyatpaing. 

The Court of first instance held that the 
plaintiff having admittedly entered into an 
agreement to sell this land to 
defendant, was precluded from suing for 
possession of. the land, hia only remedy 
being to sue for specife performance. The 
Court of first instancerelied on the decision 
in the case of Maung Myat Tha Zan 
v, Ma Dun (1) as supporting this view. 

(1) 81 Ind, Cas. 857; 2 R. 285; 3 Bur. L. J, 78; 
A.L R, 1924 Rang. 214 (F, B.). 


kd 


ABDUL RAHIM V, TOFAN 1491, 


the first 
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The Court of first instance, therefore, dis~ 
missed the plaintiff's suit. 

The lower Appellate Court held that, as 
the defendant had denied this agreement 
to sell, the defendant was precluded from 
raising this defence to:the plaintiff's claim 
and decreed the plaintiffs suit, 

It is not necessary for me to ‘decide 
whether the plaintiff was entitled to file 
the suit or whether he was precluded from 
suing for the possession of the land. I 
am of opinion, however, that the plaintiff 
did sell this piece of land to the first defend- 
ant and that the first defendant had 
a perfect right to sell this land. to 
the second defendant. Moreover,.it ig 
quite clear that the plaintiff transferred 


_ this land to the name of the first defend- 


ant and that the second defendant wasa 
bona fide purchaser of tha land for value. So, 
even if the plaintiff. was the real owner: of 
the land, he is estopped: from claiming: the 
same from the second defendant, who is a 
bona fide purchaser for value, 

I, therefore, set aside the judgment and 
decree of the lower Appellate Court.and 
dismiss the plaintiffs suit with costs in 
all the Courts. - 

A. NA... Appeal allowed, . 


CINÉ REESE LEE RIDENS 


CALCUTTA HIGH COURT. | 
APPEAL FROM APPELLATE DEC: EE 
No. 543 or 1935. 

January 25,1928. 

Present :—Justice Sir Arthur Herbert 

Cuming, Kr, and Mr, Justice Mukerji. - 

ABDUL RAHIM AND OTHER3— PLAINTIFES 
— APPELLANTS 
i ~ Versus 
TUFAN GAZ{( AND oraBes—DEFENDANTS— 
, RESP (NDENTS. 

Muhammadan | Law—Pre-emption —Talab-i-ishtish- 

had—Invocation of witnesses, necessity of— Failure to 
invoke—Validity of demand—Combined demand, legal- 
ity of-—Specific performance—Agreement to sell land 
— Partial specifie performance, whether can be ordered 
—Equity. 
_ Under the Muhammadan Law of pre-emption the 
invocation of witnesses is an essential part of the 
ceremony of making a second demand (talab-i- 
tshtishhad), and absence of such an invocation in- 
validates the demand. [p. 285, col. 2.] 

A second demand may be combined with the first ` 
demand (talab-i-mowasibat) if at the time of the first 
demand, the pre-emptor has an opportunity of in- 
voking witnesses in the presence of the purchaser 
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or seller on the premises to attest the demand. But. 


the invocation of the. witnesses is necessary even 
when & combined demand is.made.. [p 285,-col. 2; p. 


286, col. 1.] T T 
Gopal Thakur (1 


Nundo Pershad Thakur v. 
Rujjub Ali Chopedar v. Chundt Churn Bhadra (2), 


Jadu. Sing v. Rajkumar '(3) and Ram Dular Misser v. 
Jhumack Lal Misser (4), referred to. 


A contract for the sale of property in one lot. will 
. generally be considered indivisible, and the Court 
will not, as'a general rule, compel specific perform- 
ance ofa contract, unless it'can execute the whole 
contract. [p. 286, col. 2; p.287, col 1] —— 

Right to specific performance is not absolute) its 
enforcement rests on the sound discretion. of the 
Court, a judicial discr: tion to be exercised, according 
to the established principles of equity. ` (p. 287, col. 1.] 

Appeal against a decree of the Subor- 
dinate Judge, .Third Court,» Comilla, 
Tipperah, dated, the 24th of November, 
1924, .afürming that of the Munsif; Third 
Court, Comilla, dated the 5th of December, 
a 1923. | 
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Babus Upendra Kumar Roy and Hiran ` 


‘Kumar Roy, for the Appellant. 


Mr. Sasadhar Roy (Sr) and Babu Biraj . 


Mohan Majumdar,-for the Respondent. 


JUDGMENT. 
Mukerji, J.—TIhe plaintiffs are: the 
'Bppellanisin this appeal, They instituted 
the suit which has given rise to this appeal 
for recovery of possession on declaration 


of their right of pre-emption in respect of'a:. 


4-annas share in a tank with its banks, 
 ' The entire tank with its banks at one time 
belonged to the plaintifs who in Sravan 


“1925 :sold a 6-annas share of the same to . 


the defendant ‘No. 1, There was a condi- 
tion in the sale-deed, whieh, translated 
‘literally, runs thus; “Be it mentioned 
that if any necessity arises for you (i. e. 
vendees)tosell the tank and its benks, 


you shall not be entitled tosell the same’ 


&nnywhere else: on receipt of proper price 
you will give the same to us (i. e, the 
` vendors); and also if any necessity arises. 
for usto sell them instead ‘of selling them 
elsewhere we' shall sell them to you 
. on receiving proper price”, The plaintiffs’ 
6ase was that in violation of this stipula- 


‘tion the defendant No. 1 sold a 4sannes ~~ 


‘out of ' the share purchased by him to 


the defendants Nos. 2 to 6, and coming to V 


know of it. they. made the | necessary 
' demanda, namely, the talab-i-mowasibat and. 
‘the taldb-iiehtishhad and then instituted 
“the suit. | SEP oe 
Defendants Nos. 3,4 and b contested the 
suit. Their allegations were that the defend- 
‘ant No.6 was a minor and was not pro- 
perly represented, that there. waa no cons 
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tract for re-sale such as-was alleged on 
behalf of the .plaintiff, that the defendants 
were bona fide purchasers and that the 
` formalities ` requisite “for the demands 
for pre-emption: were not observed. 
. . Thēe minority of the defendant No. 6 was 
"proved.and'he not being properly repre- 
sented the’ Munsif, holding that. the 
“requisite demands had been made by the 


,. plaintiffs, gave them adecree for. 5/6ths . 


Bhare inthe property, namels, the 4-annas 
.Bhare of the tank and its banks. He 

dismissed the suit as against the'defendant 
No. 6.” The Subordinate Judge on appeal 
"has dismissed the entire suit. 

'. The plaintiff's first contention relates 
“to the sufficiency of the demands. The 
` position so far as this matter is concerned 
is this: The Subordinate Judge.found the 
talab-i-ishtishhad was invalid inasmuch as 
-it wasnot.provedthat when this demand was 
made there was a reference to the talab-i- 
mowasibat, and that under thelaw an express 
reference to the same is necessary: Asregards 


` the talab-i mowasibathe was of opinion that 


of the three witnesses Nos. 2, 3 and 4 who 


-‘were called on behalf of the plaintiff, on 


this point, the first did not really prove it 
and the last one could not be relied on; and 
that the second witness proved that.one of 


| the plaintiffs. only offered Rs, 100 and did 


nothing else. An examination of the 
évidence of this -witness, however, reveals 
a góoddealmore than what the Subordinate 
Judge has referred to in this way.. He 
seems to have' missed the point which ia 
‘apparent on the face of the evidence. of 
‘this witness, that the demand was madé 
‘on the banks of the tank and immediately 
‘asthe plaintifs came to know. of the fact 
that the defendent No.1 had sold to the 
‘other defendants. On this point the 
argument that has been advanced . on 
behalf. of the appellants is that in the 
di8closed there was no 

necessity for a second demand, and reliance 
was placed on their behalf in this reapect 
on the following passage in Mr. Ameet 
Alis Muhammadan Law, Fourth Edition, 
olume II,; page 727: | "But the talab-i- 
‘ishtishhad ‘may be combined with. the 
talab-i mowaszbat, e. g., if at the time of the 

talab i-mowasibat, the pre emption had the 

. opportunity. of invoking witnesses inthe 
. presence of the seller or the purchaser or 
‘on the ‘premises to attest the immediata 
demand,‘ it would sutice-for both de. 

mands, and there would be no necessity log 

T $ 
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the second,” This proposition has received 

, judicial recognition in the case of Nundo 
-. ‘Pershad Thakur v. Gopal Thakur (1) in 
`~ which Garth, O. J., Beverley, J. concurring, 
`< quoted in support of it F'utawa Alamgiri. 
"(V 268) andsaid: "The  talab-i-ishtishhad 


2l i js only necessary if at the time of making 
^". the talab-i-mowasibat or immediate demand, 


‘there was no opportunity of invoking 
"witnesses; as for instance,— when the pre- 


wW emptor at tife time of the hearing of the 


gale was absent from the seller, the pur- 
chaser and the premises, But if he heard 
it in the presence of any of these and had 


. . called on witnesses to attest the immediate 


demand, it would suffice for bothdemands, 


. `and there would be no necessity for the. 


other." This décision was overruled but 
on a different point by a Full Bench of 


“this Court in the case of Rujjub Ali Chope- 


dar v. Chundi Churn Bhadra.(2). In that 
‘eases the question referred to the Full 
Bench was "when the person claiming a 
rightof pre-emption has performed the talab- 
i-mowasibatin the presence of witnesses, but 
not inthe presence either of the seller or of 
^. thepurchaser, or on the premises, is itneces- 
_ gary, when performfing thetalab-i-ishtishhad 
' that heshould declare that hehasmade the 
talab-i-mowasibat, andat the same time 
. ghould invoke witnesses to attest it?” This 

. question was answered in the affirmative 
but the correctness of the proposition re- 


ferred to above does not appear to have 


bsen in any way shaken. Amongst the 
- formalities necessary forthe talabi ishitish- 
had, however, is that of- invocation of wit- 


nesses. ‘If this has be:n done in the first. 
demaud, no second demand, according to, 


.. the proposition above mentioned would be 
' mnacessary. The right is sirictissimi juris 
and failure to perform the demands in 
accordance with the requirements of the 


^ Muhammadan Law would defeat the plaint- 


4ffs claim. This invoking of witnesses, as 
far as may be gathered from the authori- 


ties, isno mere matter of form; it imparts. 


‘to the demand a solemnity clothed in 
“which the demand becomes not a casual 
one but on the other hand sssumés the 
-> “nature of a, serious transaction. NO par- 
.- ticalar form of words is necessary for the 
invocation of witnesses, but the claimant 


~ > in the presence of witnesses must say to 


‘the following effect. “Such a person 


. (b 108. 1008; 5 Ind, Dee, (N. 8) 672, 
(5 LO 543; 8 Ind, Deo, (x. 8 ) 902, 
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bought gueh.:a property (suffieiently in- 


dicating the same) of which I am the. 
shafi; I have already claimed my right of - 


‘shufaand now again claim it, be, therefore, 
- witness thereof,” (Ameer Ali on Muham-- 


madan Law, Fourth Edition, Volume II, 
page 725), The last word or words to that 
effect must be said even where the two: 
demands are combined into one. The im- 
portance of this invocation as an essential , 
part- of the ceremony has been impliedly . 
recognised in several cases amongst which. 
reference may be made to Jadu Singh v. | 


Rajkumar (8), Ramdular Misser v. Jhumack- 


Lal Misser (4). This part of the ceremony be- 
ing admittedly absent even in respect of the . 
demand that has been proved in plaintifs’. 
favour by their witness No. 3, the plaintiff 


-cannot possibly succeed under the Muham- | 
madan Law on which they rely. 


. The' second contention urged on behalf 


‘of the appellants is that they are entitled 


to succeed on the basis of the contract 
embodied in the sale-deed, to which refer- - 
ence has already béen made. There was an. 
issue framed by the trial Court which was ` 
to the effect asto whether there was such 
a contract with the defendant No. 1 to 
re-sell and whether the defendants Nos. 2 
This issue was 
decided in plaintiffs’ favour by the trial 
Court, but there has been no reference to 
itin the judgment of the lower Appellate 
Court. It would have been necessary for us 
to send the ease back to the lower Appellate 
Court for the determination of the facta 
in connexion with that issue and also to 


express our opinion as régards the validity 


of this contract. This has been rendered 
unnecessary by reason of the failure of 
the. plaintiffs to have the defendant No. 6 
properly represented in the suit. I am . 
not pressed by the appellants’ arguments 
which have been directed to re open the 


‘decree of the Muusif dismissing the suit 


as against the said defendant, The result 
is that even if the plaintiffs succeed on 
the footing of the contract they cannot, 
in any event, get a decree for the one-sixth `. 


‘share which belongs to that defendant. | 


Now in asuit for specific performance on ` 
a contract of this kind the principle on > 
which the Court will proceed is that a cane - 
tract for the sale of property in one lof 
will generally be considered indivisible, and 


the Oourt will not, as a general role,come - 


(8).4 B. L. R. A, O. VAR 13 W. R. 177, 
(1) 8 B, ip. B. 498; 17 W, Ri 208 
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pel specific performanée of.the contract, 
unless it can execute the whole contract, Or 
as Lord Romilly, M. R. expressed it: 
"This Court cannot specifically perform 
the contract piecemeal, but it must be 
performed in its entirety if performed at 
all" [Merchants Trading Co. v. Banner (5)]. 
It is true that there are exceptions to this 
rule which may be justly made in view .of 
the circumstances of any particular case. 
Even in cases where the contract is plain 
and certain in its terms and obligatory on 
both parties which cannot readily be said 
of the contract in the present case the right 
to specific execution is not absolute and its 
enforcement must rest on the sound discre- 
tion of the Court, a judicial discretion, to 
be exercised according to the established 


principles of equity. In the present case, 


the plaintifís by their conduct have made 
it impossible for the Court to give effect 
to the contract in its entirety. The prac- 
tical result of it is that the defendant 


No. 6a stranger will have his title to an. 


one-sixth share and that both cannot be in- 
terfered with. He certainly, and the other 
defendants through orunder him possibly, 
will always be able to defeat the very 
object which the law of pre-emption aims 
at, What reason is there then to give 
preference to the plaintiffs over the defend- 
ants in, the matter of the share in suit? 
I am accordingly of opinion aiter giving 
my best consideration to the case: that the 
second contention ofthe appellant should not 
be entertained, " 
he,.result, in my opinion, is that this 
appeal should be dismissed with “costs. 
Cuming, J.—I agree. The appeal is 
dismizsed. with costs. 


A. N. A. Appeal dismissed, 


(B) QBTI) 12 Eq. 18; 40 L. J. Ch. 515; 24L. T. 801; . 
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MADRAS HIGH COURT. 
O1vin Revisrox Peririon .No. 96 oF 1927, - 
January 21, 1927, - ; 
Present :—Mr. Justice Curgenven. 
In re DONEPUDI RANGAYYA AND AN: © 
.OTBER —PLAINTIFF8-—PETITiONERS. 
Civil Procedure Code (Act V of 1908), s..115—Ovder 
of remand under inherent powers of Gourt—Hcevi- 


ston 

Where the trial Court pave findings on all the 
issues framed in a ease and the Appellate Court 
framed fresh jssues and remanded the case for 
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fresh trial on ‘taking fresh evidence’ on the newly 
framed issues and on the old issues : 

Held, that the Appellate Court could not be said 
to have acted with material irregularity and that the 
order of remand could not, consequently, be revised 
under s. 115, Civil Procedure Code.  . 

Kristamma Naidu v. Chapa Naidu (1) referred 
to: ’ 

. Petition, under s. 115 of Act V of 1808, 
and s. 107 of the Goverment of India Act, 
praying the High Court to revise an order 


Of the Court of the Sub-Judge, Masuli- 


patam, dated the 30th November, 1926, 
and passed in A S No. 97 of 1926, pre- 
ferred against a decree of the Court of 
the District Munsif, Masulipatam, in O. 8. 


‘No. 500 of 1924, 


FAOTS.—The trial Court in a suit gave 
findings on all the issues. The Appellate 
Court framed fresh issues and remanded 
the case for fresh trial on taking fresh 
‘evidence on the newly framed issues and 
also on the old issues. ` l 
| A revision -petition was filed against the 
said order. ; 

- Mr P Somasundaram, for the Petitioners. 

JUDGMENT.—The petitioners’ Vakil 


.wished me to go into the merits of the 


Appellate Court's order of remand, but 
does not show me that it had no jurisdic- 
tion to pass such an order. This isa line 
of attack which is not admissible in apply- 
ing for revision under s, 115 of the Civil 
Procedure Code. Nor can I find that, having 
regard tothe Full Bench case in Kristamma 
Naidu v, Chapa Naidu (1) the learned 
Sub- Judge acted with material irregularity, 


‘The petition is dismissed, 


vV. N 


ki Petition dismissed, 


. V. ; i 
17 M. 410; 6 Ind. Dec, (N. 8.) 284 (F. BJ), 
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PATNA HIGH COURT,- 
' APPEAL FROM APPELLATE Decseg No. 1033 
- 0F1925., 
February 22, 1928. 


^  Present;—Mr, Justice Kulwant Sahay 


and Mr. Justice Maepherson. . 
MITA DUSADH AND OTPEx8 
' —A PPELLANTS 
: versus 

ANUP MAHTO--RzsPONbHNT. — 
Bengal Tenancy Act (VIII of 1888), ss. 5 (8), 19 (4j, 
18i—Chaukidari service land, whether tenure or holda 
ing— Status of tenure+holder—-A cquisition of occupancy 
right by tenant--Absence of khewat, description ag 
‘malik’, sub-letting by tenant, ete., effect of—Adverse 


‘possession of occupancy right—'Service tenure’, mean- 


ing of—Incidents of Police service tenurea~Presumgn 
e 
9 


pu 
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tion against occupancy right—Creation of permanent 
tenancy, validity of. : 

The description ofthe holder of a service-tenure 
as ‘malik’ does not lead to the inference that the 


. tenure isa tenure inthe strict sense of the word 
. and not a mere holding inasmuch as the term is 
'. equivocal and a raiyat is no less in that relation to 


his  under-raiyat than a’ tenure-holder is to his 


raiyat. [p. 290, coL. 1. 


‘The absence of a khewat for a tenancy indicates that 
the tenancy is not a tenure. [ p. 269, col. 2.] . 

The mere sub-letting of his holding by a razyat, 
however persistent, would not transform the holding 


. into a tenure. | p.290, col. 1 


' Mohesh Jha v. uo Mia (1), distinguished. 
The fact that an occupancy right has been ac- 
quired by one cultivator but has ceased to exist does 
‘not make itinany way easier for a future cultivator 
of the land to secure a right of occupancy therein. 
[p. 291, col 1.] me 
~. An unfounded claim to be an occupancy raiyat 
would not, by lapse of time, convert a cultivator into 
an occupancy raiyat however long it is persisted in. 
ibid. FEM ; 
l I E Mumtaz Ali Khan v. Mohan Singh (2), 
referred to. - "n m 
The term ‘service tenure’ really signifies service 
tenancy and does not imply a ‘tenure’ in contradis- 
tinction to a holding, within the meaning of s. 181 
of the Bengal Tenancy Act. |p. 291, col. 2] : 
. It would not follow from the fact that a cultivator 


„in a service-grant covering a pargana or even a 


village : can, secure occupancy rights in his tenancy, 
that a cultivator in a sgervice-grant extending to 
Jess thane hundred standard bighas in Patna or to 
Jess than five hundred -bighas of jungle and upland 


. . jn Chota Nagpur, can do so. [ibid.] 


[tis an incident of service-tenancies of a Police 
character that occupancy rights ordinarily do not 
acorus in them even when they are of the nature of 
tenures, save under s. 183 of the Bengal Tenancy Act, 
and especially when they are of the nature of7atyati' 
holdings. |p. 292, col. 1.] p 

Accordingly, no statutory right of occupancy. can 
ačerus in a service-tenure of a Police character and 
any encumbrance on the tenancy including a right 
of remaining upon it, therefore, ceases with the 
incumbency of the service-tenant who created it and 
is not binding on any succeeding incumbent who has 


` not ratified itor acquiesced init for the statutory 


‘eriod of limitation. [p. 212, col.. 2.] 

Pe Mohesh Majhi ud Pran Krishna Mandal (8) 
Upendra Nath Hazra v. Ram Nath Chowdhry (4) and 
Jafaruddin -Laha v. Jamini Ballav Sen (5), relied 


n 

PA permanent tenancy created by the “holder of such 
& tenure is good against the grantor and will also 
be good against hib successors who ‘have ratified it 
by allowing twelve years from their appointment to 
elapse-without questioning it. [p. 293, col. 1.] 

A custom, usage or customary right that occupancy 
tights can arise in such tenancies would not be ins 
consistent with the. provisions of the Bengal Tenancy 
Act ‘and may be recognised if it is proved, but there 


'' 3g a strong presumption against the existence of such 


pustom ‘or usage, where the service tenancy is itself 


..."of the nature of a holding. [p. 292, col. 2.) | 


/''. Becond appeal from a decision of the Sub- 


4 


3995, confirming that of 


sadingate Judge, Patna, dated the 21st Apri) 
2095. cor the Munaif, Patna, 
dated the 12th December, 1920, 


t 
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Messrs. P. K. Senand N. C. Sinha, forthe 
Appellants. | l 

Sir Sultan Ahmad and Messrs. Khurshaid 
Husnain and Sambhu Barmeshwar Prasad, 
for the Respondent. i 

| JUDGMENT. 

Macpherson, J.—This appeal is pre- 
ferred by the plaintifis.from a decision in 
appeal of the Subordinate Judge of Patna 
who affirmed the decision of the Munsif of 
that station dismissing their suit for 


'Yecovery of possession of certain land. 


The litigstion relates to 11 plots extend- 
lng to 2353 acres which constitute khata 
No. 463 of the Record of Rigbis of village 
Karaja in the Patna District finally 
published in 1910, The proprietor is 
Kaisar-i-Hind under whom Ramlal Dusadh, 
Mita Dusadh and Rampat Dusadh son of 


. Ohintaman are shown as tenants in equal 
shares. All the plots are shown as ‘chaukt’, 


and the status as ‘jagir jakrohv or jagir for 
guarding the rosos. Itis common ground 
that the land isa service-grant of a road- 


-chaukidar, and Mita, the first appellant is 
the road-chaukidar. The khatianoi the tenant 
‘shows also that the lands are in.. possession 


of Anup Mahto as shikmi. The subordinate 
khatian (No. 2) of Anup Mahto shows that 
he holds under ‘Ramlal Dusadh and others’ 
under khata No. 463 and that the lands are 
‘chaukt’, The implication is not, as the 
Munsif. thought, that the Dusadhs are 
described as tenure-holders. Hadsthat been 


50 they would have been entered in the 


khewat instead of which they are entered in 


. a khatian as raiyats are. 


The plaintifis Mita, Rampat, the sons of 
Jodha, the son of Ramlal, and the sons of 
Budhu, residents of Dariapur sued Anup 
Mahton, son of Dhanukdbari Mahto, for 
recovery of the lands in. khaia No. 468 
Biating that they are members of a Mitak- 
shara joint family with Mita as karta and 
gue ag reprsenting all the members of the 
femily. ‘They set out that the lend is their 
raiyait kasht forming their jagirdart 
interest with occupancy sight in lieu of 
rendering service as chaukidar and they arba 
entered as kashtkar tenents in the Record of 
Rights with defencant as darjotoar. Thep 
clam the right to eject him in virtve of" 
their jagirdari interest but to avoid cbjec= 
tionthey in 1828 served noticeon him uncer 
the proyieions of s. 49 (b) of the BengaM 
Terency Actin reply to which the defenosnt 
faleely set up an aucestral occupancy right. 


„in tho land whereas hie porcessicn wama 


ere 


d 


. 10010.1998 ` | | 
unlawful from the beginning of 1330 and 
they have thus been compelled to sue for 
ejectment and mesne profits, P 


The defendant claimed an occupancy- | 
the plaintiffs were . 


right both. because 
recorded in the survey khatian as.tenure- 
holders, and also -in virtue. of’ possession 
from time immemorial; set out that in 1901 


and on other occasions his posséssion as. 


occupancy raiyat had been found by. the 


Court, that the araa of the ancestralkasht was . 14. - 
28 bighas,” that 3 'bighas had been settled held that è. 181 of the Bengal Tenancy Act 

' did not affect the case, being of opinion that 
‘it merely protects the 


undera permanent lease of 1902at a jama 
of Rs.6 while some parti land “brought 


under cultivation by him had been wrongly - 


entered in khata No. 2 and contended 
nee in any case plaintiffs could not eject 

1m. o. a ; l 
It is now common ground. thatin 1902 
Rampat, Dusadh made a doami or perpetual 


settlement of 3 bighas at two. rupees per. 


bigha with Dhanukdhari: Mahto, that 
previously the family of the ‘defendant held 
28 bighas of thé road-chaukidar's jagir and 
that the balance of the land in suit had been 
gradually annexed to the old holding by the 


defendant's family and had been in their . 


possession at lesst.two years before the 
‘Record of “Rights. was. completed. The 
laintifis’ case as to the'3 bighas was that 
ampat had no right to settle that area in 


1902, The rental’-of Rs. 1153 consist of ` 


H 


Rö: 112‘for the 28 bighas at Rb, 4 per bigha 
and Rs. 6 the fixed rent of the3 bighas 
settled in 1902;. | as 
The. suit was obviously framed upon the 
particularé.entered in the Record of Rights 
(with this exception that there is no entry 
as-to occupancy rightin the Record of Rights 
and, the: chief. issue was whether defendant 
waa an occupancy-ratyat in respect of the 
lands or&an under-raiyat of the plaintiffs. 
The defence sotight to rebut the presump- 
tion in plaintiff's. favour which attaches. to 
the entry in the-Record of Rights by ‘proving 


that the plaintiffs" tenancy isa tenure and, 
that the plaintiffs are tenure-hdlders within 
the meaning of the Bengal Tenancy Act.. 
The learhed Munsif who misapprehended | 


the Record of Rights and its effect, found, 


mainly on the entry in the Thak Survey: 


of 1843 of the chaukidar or 'faujdar' of that 
time, an ancestor of the plaintiffs, as‘malik’ 
with. one Prasad:Singh as ‘raiyat’, the fact 
that tenants had been continuously,cultivat- 
ing the land from before 1843, and the 
possession by the defendant of the 28 .bighas 
Bince 1898, that the plaintiffs were not. 


4g 
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and that the'defendant was not their under- 


raiyat but an oceupaney-raiyat who could 


not be ejected either from: the original 
holding or from the six bighas which he 
had annexed to that holding and of which 


‘he had ‘been. in possession for more than 
twelve years before the suit. As to the 
3 bighas, the Munsif held thatthe co-sharers 
had ratified the action of Rampat and they 


could not eject the defendant; He further 


interest of the 
superior landlord and is not a bar to acquisi- 


tion of occupancy rights as against the 
Bérvice-tenure-holder. He, therefore, dismiss- 
. ed' the suit. ' 


“The appeal of the plaintiffs was also 


. dismissed by the Subordinate Judge who 


held (1) that.defendant had held since 1598 
at least (2) that the land had been let 
continuously to tenants and the Munsif had . 
correctly held that the plaintiffs are only 
tenure-holders so that the defendant must 


-be a ratyat and havea right-of occupancy, 


and (3) that 8, 181 was inapplicable as 
it only’ operates to prevent the Jagirdar 
himself from acquiring an occupancy 
right, though possibly the right of the 
defendant might be disputed by the 
‘person who created the service-tenure, 

' In second appeal it is urged that. the 
finding of the lower Appellate Court. as 
to the status of appellants on which the 


: main issue was decided, is vitiated: by the 
— faet that that Oourt follows the Munsif 


who misdirected’ himself in. respect of tha 


“ Record of Rights. This contention cannot 


be gainsaid, The Munsif erroneously 
thought that the defendants’ shikmi khatian 
describes the plaintifis as tenure holdera 
and that the framer of the Record. of 
Rights was, therefore, under some mis. 


‘conception regarding. the status of tha 


parties: Such is not the ease, The absence 
of a khewat for the tenancy of plaintiffs 
indicates that it was not recorded. as ga 
tenure} itis enteredasKhata No, 463ine 
khatian in which the status.is Shown as the 


“jagir of a. road-chaukidar and every plot: ig 


separately shown as 'chauk?" and in’ shikmi 
to defendant. Defendant's khattan alsoshows 
each plot aschauki (plot No: 859 also ‘under’ 
this khatian)and the tenancy as subordinate 
to raiyati khata No. 463. This entry sup- 
ports the plaintiff's case that the tenancy is 
nota tenure, and it wag upon the defendan. 


1 


n i mot emot ns ME MR Eua a 
290 | MITA DUSADH v. ANUP MABTO. ; 109 T. Ò. 1928 


to Tobut it.. The area of the jagir can afford 
; mo presumption in his favour," nor the 
" purpose for which the tenancy was acquired 
" by the Dusadh road-chaukidar who holds 


5 it “in lieu of wages for services to be 
"rendered." The-description of the. faujdar 
~ of 1843 as ‘malik’ is equivocal,since a raiyat 
"ig no less in that relation to his under-raiyat 
. thari a tentire-holder is to his raiyat. No 
_local‘custone’ or usage in this regard is 


` pleaded'or-proved by the defendant though . 


. there are forty road: chaukidars with similar 
7jagirs attached to the same Police station, 
` But it is contended on behalfof the respond- 
6nt that as the-chauwidars haves been in 
the habit of letting-out the land or most of 
“dt, it has ih their hands become a tenure, 

and reliance is placed upon the decision in 
. *Mohesh, Jha v. Manbharan Mia (1)... That 
_ decision is distinguishable on the facts, 


‘In that case the’ tenancy extended’ to 325 - 


bighas and was’ created by an, instrument 
“which conveyed “various rights which .are 
mot, ordingrily speaking, granted in con- 
iinetion with an occupancy holding”. Here 
“the aren. is, considerably less than -100 
Sandaig .bighas and the position of 
plaintifs is practically the same as that. of 
bh raiyat: It would appear that the intention 
ut the grantor was to make a raiyati grant, 
‘it may be that the ‘definitions of ‘tenures 
nolder’ and 'raiyat in the Bengal Tenancy 
Act are not. exhaustive- but the miere 
Büb-letting of his holding by a. raiyat; 
owever persistent, would hardly transform 
him into a ténure-holder. In the present 
instance the. plaintifig have long ` been 
Anxious to recover their lands- and_. the 
circumstances -are altogether against the 
interest of the-service-holder being regarded 
as that of a middleman. The fact that the. 
tenancy isa ‘tenure’ under the Local Céss Act 
is irrelevant, Itis clear that the defendant 
has failed to rebut the entry in the Record 
of Rights or to prove that the plaintiffs are 
tenure-holdérs, and accordingly under s. 5 (3): 
of the Bengal “Tenancy . Act he cannot 
himself be'a raiyat. |... M 
~ Bir Sultan- Ahmad then contends on. 
behalf of -the respondent that even if he: 
oes not possess a right of occupancy under 
the Bengal -Tenancy Act in the plaintiffs’. 


jagir land, the latter arenever the less for: 


several reasons not-entitled to eject the re. 
. apondent.. . A MM NR EM 
It is urged in the fret place that the. 


m $6 t. d 502; X^ 


+ 


matter is-res judicata as to the whole or at 


least as to part of the area in suit, In. Suit - 


No. 54 of 1914 Hafiz Saiyid Mohiuddin and 
uncle of defendant and Ramlal, Rampat and 
Mita faujdars for recovery of possession oi. 
eleven bighas of land averring that Ramlal 


had settled that-area with them out of this - 


chaukidari jagir after. private partition 
between the three chaukidars. ‘The learte 

Muneif mentions that the. area in dispute 
was four bighas and‘ Indarjit Singh had 


apparently taken jara of ` one-third of 


Ramlal's interest in eleven, bighas of the 
jagir in Kareja. Indarjit had, however, 


- been cónvieted in 1204 on a charge of theft 


ofthe crops of the land, and he and his 
co-plaintiff asked that the suit be decided ot 
the special oath of Kalicharan, and thereon 
it was held that the land in suit" was not 
the jagir of Ramlal and that Kalicharan had 


a kasht and occupancy right therein and the 


plaintifis being, therefore, entitled to’-no'- 


relief whatever, the suit was dismissed with. 
o sts on 5th May, 1905. Prima facie if the 
land then in controversy was not jagir, 16 18 
not included in the land now ih, ult, 
Kalicharan, now represented by defendant, 
did not then plead nor depose that he was 


< 


An 0ccupaney-raiyat in that land under the 


. Jagirdürs. The Munsif negatived the plea 


Indarjit Singh sued Kalicharan Mahto the - 


w 


of fes judiéata on the ground that. no . 


question fell to be decided between the 

defendants Kalicharan and the other 
defendants who were merely impleaded’ 
pro forma and the plea was not raised in the 
lower Appellate Court, It isobvious on the, 
plairit, judgment and decree in the suit, 
that the Oourt did not ‘intend toand did 
not determine any question between the two’ 
Bets of dafendants. This plea of respondent. 
is without foundation even a8 regards. 
the area thenin suit. _ 


* 


` Much reliance is placed on. the plea that.. 


defendant has an occupancy-right under: 
8..19 (1) of the Bengal Tenancy Act having’. 
acquired it. under. Act X of 1859 or. 
previously. . Prasad Singh is shown in the; 
Thak Survey of 1843 as raiyat in the japit. 


and it is contended that defendant is his. 


descendant, But this plea fails on. the” 
facts, The Munsif held that Prasad Singh. 
was a Babhan and could not be the ancestor, 


of defendant who isa Kurmi, that it was-, 
Dhanukdhari Mahto father of defendalit. 


(who when deposing was only 24 years f 


age), who (of defendant's family) first: 


caine on the land, and that all that could be’ 
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Said as to length of possession- was: that 
Dhanukdhari wasiu 1898 in possession of 
the original . holding. The. Subordinate 
Judge held that it was not . necessary to: 
decide the point. .It is, however, both ne- 
cessary and.very easy to determine it, The 
claim to descent from Prasad Singhisa very 
recent invention. Plaintiffs "in reply 
adduced the testimony oi the real descend- 
ants of Prasad Singh, and there is no: 
possibility of doubt on the oral and docu- 
mentary evidencs on the record that the 
Munsif's decision is correct. - Defendant- 
and his uncle were Mahtos until quite re- 
cently and defendant even signed his writ- 
tenstatementas Anup Mahto. Indeed Kurmis 
were not designated Singh in the Patna Dis- 
trict eighty years ago or even within living. 
memory and when once they adopt the title 


they do not drop it again. There is no satis- 


factory proof that Kurmis held.the tenancy. 
before 189g; far less that they held it before 
the Bengal Tenancy Act came into opera- 
tion. “ore - a o. z : é 
. It is-then urged that even if Prasad Singh. 
was not.an ancestor of défendant, the fact 
thathe was ‘aaoccupancy raiyat constitut- 
edin some manner a ‘change of incident’ so 


that futuresub-tenants would be occupancys : 


raiyats loan find no warrant in precedent 
or principle for such a result even if Prasad 
Singh had held under a tenure holder. And 
as is welléknown, even in the case of eirat 


land the ‘fact: that an occupancy-right by . 


one cultivatorvhas been acquired but has 
ceased to exist, does not make it any easier 
for a future cultivator of the land to secure 
aright of occupancy therein. Moreover, as 
has been indicated Prasad Singh did not 
hold under a tenure-holder. | 


It was next urged that in.any case the’ 


respondent is in adverse possession of the 
limited interest of a right of occupancy for. 
mora than twelve years before suit. The 
point is not clearly raised in the written 
Statement and the issues oflimitation and 
estoppel were not pressed in the trial Court, 
‘Moreover, an unfounded claim" to be an 
occupancy raiyat would not by lapse of 
fime convert him into one, however long it 
is persisted in [Mohammad Mumtaz Ali Khan 
v, Mohan Singh (2)| and still less if s. 181 
applies a statutory bar to occupancy-right, 


. (9) 74 Ind. Cas. 476:.45 A. 419; A. 1 R. 1°23 P. O, 
318; 21 A. L. J. 757: 26 O. O 231; 45 M. L. J. 623; 9 O. 
& A. L. R. 901; 10 O. L. J. 283; 19 1. W, 283; 39 C. L, 
‘J. 285; 28 O, W, N, 840; 33 M. L, T. 321, 50 I, A, 202 
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But the facis adduced in support of the 
claim to adverse possession of an occupancy- ° 
rightdo not support the plea, Three judicial 
proceedings arose? between the parties in 
1904, A proceeding under s: 145 of the Code 
of Criminal Procedure merely dealt with 
the posession at that time of the 31 (28+ 3) 
bighas. In the contemporaneous criminal 
case brought by Kalieharan Mahto under: 
s, 379 against Indarjit Singh (erho had taken 
jara of Ramlal's one-third share in eleven 
bighasin Kareja,) in which Indarjit and 
others were convicted for appropriating the 
crops on the demised land, the question at 
issue was who had raised the crop on the 
disputed area, whilein Suit No. 54 of 1904, 
already referred to,the claim of defendant's. 
uncle was nof to an occupancy-right under 
the jagirdars.- This plea clearly fails. ` 

' The argument in appeal has toa con« 
siderable extent circled round the question: 
whether an occupancy-right can at all 
accrue in aservice-tenure. Learned Counsel 
for the appellant gave it this turn by’ 
opening with the statement that the point 
for determination was whether such a right 
could arise in chaukidari chakran land, Tu 
point of factthe tenancy of the plaintifis is 
not chaukidari chakran land as defined in 
the Bengal Chaukidari Act V of 1876 
since Mita is not villagechaukidar or ap- 
pointed to keep watch in any village and 
Since no service is to be rendered to any 
zemindar in respect of any land of' the 
tenancy, ‘The plaintiffs-appellants are 
entitled to succeed if an occupanoy-right 
cannot arise in their own particular jagir, 
even if it can arise In service-tenures of 
a different character.’ It would not follow 
from the fect that a cultivator in a services 
grant covering a pargana or even a villagà 
can secure occupancy rights in his tenancy, 
that a cultivator in a service- grant ex 
tending, (let us instance), to less than a 
hundred standard bighas in Patna or to 
less than five hundred bighae of jungle and 
upland in Ohota Nagpur, can doso, And 
in our more modern nomenclature thé 
term ‘'service-tenure” really ' signifies 


‘gervice-tenancy’ and does not imply in 


B. 181 (asthe Courts below have assumed) 


a tenure in contredistinction toa holding- 


indeed’ to, make that fact more clear s. 77 
of the Ohota Nagpur Tenancy Act, 1203, 
adds the words‘ or holding’ to the words 
in B. 181 “ Nothing in this Actshall affect 
any incident of a ghatwalior other services 
tenure", : 


E * 
t-— Torre A 
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In support of the contention that an 
",oecupancy-right. cannot be acquired in 
sérvice-grants of a Police character, Mr. 


< P. K. Sen referred to Mohesh Majhi, v.. 
,-- Bran, Krishna Mandal (3), where it was 


held: in respect of a ghatwali tenure that 
thé: growth of occupancy or non-occupancy 
rights. is. inconsistent with the nature of 
‘service-tenures, though ascustom or local 
usage- may grew up.in any local area as 
to recognition of occupanoy-rights, and, be 


..- binding on successive ghatwals, to Upendra 
Nath Hazra v. Ram’ Nath Chowdhry. (4),. 


where Müclean, O. J. following the ruling 


* 


cited said :— 


C'T thiük that upon principle, having: 


 Yegàrd to the nature of ghatwali lands, 
thé acquisition of occupancy rights in these 


lands is inconsistent with: the incidents. 


of such tenures ; and this view gains sup- 
port from s. 181 of the Béngal Ténancy 
Act, which seems to me to be incon- 
sistent. with thé view of the acquisition 
of such rights: in ghatwali lands. This 
cünolusion séems to, be in. accordance 
^. With Mr. -Juatice. Mitra’s view où the 
point expressed in the case cited, that 
Gy such right. is not susceptible of 
Acquisition in ghatwali land"; to Jafar- 
Puddin Laha. v, Jamini Ballav Sen 
. (6) where it was held that a right of 
“occupancy cannot be acquired in a kotwalt 
jagir which wasa sérvice-tenure under a 
zemindar, and to s. 181 of the Bengal 
Tenancy Act. Though. the decisions cited 
: yelate to. Bangal and it. is never very safe 
to assume: that the conditions’ are similar 
in this Próvincé, no exception can be or 
is taken to the principle that from their 
nature. it is dn incident of sérvice-tenanocies 


‘ofa Police character that occupancy rights 


ordinarily do not acérue in them even 
When they arè of the nature of tenures, 
. Save’ under s. 183. of the. Bengal Tenancy 
Act, and especially when ds in the pre- 
went instance. they are of the nature of 
$üiyati holdings. Further, the view of the 
‘Courts below asto the import of s. 181 of 


. thë Bengal Tenancy Act cannot besupport- 
' éd: that provision preservés from the 
operation of the Act the incident men- 


c a 
t 
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tioned as much in favour of the grantee as 
in favour of the grantor of the service- 
tenure. Accordingly no statutory right of 


occupancy can accrue in a service tenure of 


a Police character and any encumbranco 
on the tenancy including a right of remain- 


- 


ing upon it, therefore, ceases with the. 


incumbency of the service tenant who creat- 


ed it and is not binding on any succeeding: 
incumbent who has not ratified it orac- - 
quiesced in it forthe statutory period of 
' limitation. | 


There is one exception. A 
custom, usage or customary right that oc- 


cupancy rights can arise in such tenancies” 


would not be inconsistent with the provi- 
sions ofthe Bengal Tenancy Act and in 
fact, a local custom or usage in that regard 
is found in certain ghat'wali tenures in this: 


Province especially in Chota Nagpur, that 


is to say, in real tenures as opposed to 
holdings ofa ghatwali character. But, as 
already stated no such custom or usage is 


alleged or proved by the defendant. . And. . 


where aa in this instance theservice-tenancy 
is itself of the nature of a holding, the 


presumption is strong against & custom or. 
usage that ocoupancy-right accrues to an 


under-tenant thereon and certainly- not less. 


strong than in the case ofan under raiyat 


ünder a rüiyat, who himself possesses a . 


statutory right of occupancy. 


Sir Sultan Ahmad has. sought to bring 
thé case of the respondent within the deci- 


‘sions in Ram Kumar Bhattacharjee v. Ram 


Newaj. Rajguru (6). Sitakanta Roy v. 


Bipradas Charan, (7) and Khetra Mohun - 
Ghosh v. Lakhi Kanta Pal. (8), where it: was ` 


held that an occupancy-right could arise 
in' a Service-tenaney under Act X of 1859: 
The first decision relates to a tenancy 


from 1846 in chaukideri chakran land; the. 


sécónd to a tenancy in a ghatwali tenure 
and the third to a.service-tenaney under 4 
zemindar. 
merits further consideration when an ap. 


" propriate occasion arises, (as indeed appears 
to have also been subsequently contem- 
plated by Mookerjee, J., who delivered the. 
first of these decisions) See Satyendra. 
Nath Banerjee v. Krishnasakha Kar (9), 

especially as regards tenancies in jagirs of . 


(6) 31 0.. 1021; 8 O. W. N. 860 


. (7) 46 Ind. Cas, 485; 22 0. W.N. 763; 27 C, L. d 


x 


- (8).88 Ind." Gas, 862; 44 C. L. J. 271; A. IR, 1997. 
pð 69 Ind; Cas, 7; 350: L. Je 185; A. I R; 1922 Oat, 


To my mind this question- 
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& public servant which are.of the nature of 
raryati holdings. But even if,auch an occu- 
Pancy right could arise under Act X of 
1859 and could do so in Bihar no less than 
in Bengal to which those decisions relate, it 


18 & complete answer in the present inu 
already . 
he,ever: ^ — 
held arightofoocupaney under Aot X of, 
prior to 


Stance that the defendant has, as 
indicated, failed to establish that 


1859 or éven that he was atenant 
the operation of the Bengal Tenancy Act. 


. - 


8 


of 28 
the tenant annexed thereto: as part thereof; 
are concerned, the defendant has no right 


to remain thereon without the consent or 


against the will of his landlords, the | 
The notice.to quit has been prov-. - 

ed and is adequate whether it is.or is not 

regarded as a notice under s. 49 of the: 


plaintiffs, 


Bengal Tenancy Act.’ As stated by Sir 


Sultan Ahmad this tenancy includes plots. 


Nos. 849 to.857 and part.of plot No. 859. 

The case in respect 
covered by the tenancy of 1902 which 
consists of plot No. 858 aud the remainder of 


plot No, 859 is, however, different. The in:. 


strument which created it purports to con- 
fer & permanent, tenancy and it was good 
against the executant Rampat and it is 


good also against Mita, the present road- 


= kad 


and part of No, 859, the decree under appeal ° 
ig maintained. If the exact land demised ` 


there 


bighas, — | 
Plaintiffs are. als 


L 


on and to interest 
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thereon, They are also entitled to five: 


AJ 


bighas and the additional lands which : 


of the three bighas - 


a 


. 'elsed 
. objections to its exercige, which make it injudicious. 


and. 


. ,.Kulw 


. alter or amend 


! followed. 


sixths of their aosts in all the Courts with 
future interest, Interest will be at six 
per cent. per annum, . 

ant Sahay, J.—I 


l agree, 
ANA C 


Appeal allowed in part. 
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SIONER'S COURT, 
SECcoNp Olvit, APPHaL No. 344 or 1926, 
, . January 31, 1998. | 
Present :—Mr. Ghulam Mobiuddin, A.J. O. 


+. 


GULAB RAO—DEFENDANT—APPRLLANT 


Versys : 
MANJOOLABAI—PLAINTTIFEF— 
| °  R&SPONDENT. 

Civil Procedure Code (Act V of 1908), s. 100, 
O. VI, v. 17+—Prescription, plea of, whether can be 
raised, in second appeal—Prescription and limitation, 
distinction between—Adjective and substantive law of 
limitation—Amendment of pleadings—Principles. 

The plea of limitation, which can be taken at any 
‘stage of the suit and even in second appeal relates 


to that part of the law of limitation, which is 


negative in its operation as depriving a person of & 
power, which he before possessed. The plea of pres 
scription which ig affirmative in its operation, and 
. óonfers on a person a right to that which he had 
hitherto enjoyed infact only, and which relates to 
the branch of substantive law of limitation, cannot 
‘be raised for the first time in ‘second appeal. [p. 294, 


' gol. 2; p. 295, dol. 1.] 


Order VI, r. 17 of the Civil Procedure Oode gives 
a Courta wide discretion to permit either party to 
ali | his pleadings at any stage of the 
proceedings. . (p. 295, col. 1.] 

heonarayan v. Ramprasad (1), relied on. 

As -a general rule this discretion has to be exer- 

in favour of amendmént, unless there be 


[p. 295, col: 2.) | 

No amendment-should be allowed, if itis ‘barred 
by limitation or if the amendment is not sought in 
good faith or if it is mischievous or deliberately 
“vexatious or unnecessary: or frivolous or introduces 
an entirely different cause of action. [ibid] ^ " ^ . 
' Mere delay is not an adequate ground for refusing 
an amendment. [ibid.] j 

Amendment of pleadings should Le allowed in 
order to overcome the effects of bona fide mistakes 
whether of Jaw or of fact, and it does not matter, 
whether the assertions or pei ae 

ibid. 

Co. v. KM... Adamsa (2), 


mistakes were deliberately made or not. 
. K. E. A. K. A. Sahib & 
The element of negligence can be adequately com- 


.pensated in costs. [ibid.] 


‘Second appeal against a decree of the 
District Judge, Raipur, dated the 29th Janu- 
ary. 1926, in Givil Appeal No. 5u of 1925. 


— . Mr. M.-R. Bobde, for the Appellant. 


Mr. Yadorao Bhagdikar, for the Respond. 


964. 


r 


i 


JUDGMENT. -Tha appellant before 
me seeks permission to amend his plead- 
" ings. His grounds are two-fold. In the 


| fret place, -: it is "urged that a plea of 


. limitation can be urged at any stage of 
- the lis: - Secondly, it is prayed -that the 
. ptatément regarding the time of.-'alleged 
- adoption into another family was too 


general and withóüt specification of the. 


exact date. The result was that it went 
unnoticed by all concerned, ` 
.. . In order to appreciate these contentions, 
. a general oufline of the facts leading up 
to the filing of the above application may 
usefully be given. The appellant's relation 
with the respondent would appear from 
‘the following tables i— | 


BANDAJI SINDHE, 
- d. 191 


 =Musammat Tani Bai (d) 





Gulab Rao, 


Tatya Rao, 
(defendant). 


(d: 9-9-18) 
—Musammat Manjoo Bai, 
e . (plaintiff.) 


The parties are Marathas-and have: made 
the district of Raipur their. place of 


permanent residence. It is not disputed 
‘that they are .governed by the Mitak- 


“ phara School of Hindu Law. The bis- 


tory of the family is brief and simple. 
Bandaji was the proprietor of the village 
Kirna in Raipur. Tahsil. On his death 
` whieh occurred in 1911 his property de- 
‘volved on his sons Tatya Rao and Gulab 
. Rao inequalshares. Subsequently, Gulab 
.Rao was given in adoption in the Mahadik 
‘family of..Rajim in .1917. 
alleges thatafter this adoption Tatya Rao 
became the sole owner of Kirna village and 
‘yemained in sole possession thereof. In 
>the Mutation register, however, his re- 
corded -share was eight-annas only, the 
. remaining eight annas continuing in the 
‘name of Gulab Rao, evén after the latter's 
adoption. Tatya Rao diedon 2nd February 
' 1918. His widow Musammat Manjoo Bai then 
became the sole proprietor of Kirna. Thede- 


i- fendant managed the village for her. Two 
.. years before the initiation of thislitigation the 


parties fell out and thedefendant began 
“to assert his title to a moiety of the 
‘village and declined to give up its pos- 


session. Aid of the Court was, therefore 


* 3 E " [d . 3 

invoked to recover its possession. ; 
" The defence made a general admission 
„of the allegations contained in paras. 1 to 


t 
T 
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The pleint - 
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ment about 
Allegations regarding the defendant being. 
divésted of his eight annas share of Kirnac 
and of its possession were denied.” It 
was pleaded ‘that both Tatya Rao and” 


after-him the plaintiff acquiesced in de-i | 


fendant's possession of his eight: annaa 


share; In Mutation proceedings the plaint- ' 


if admitted the defendant's share. The 
legal plea of estoppel by acquiescence 


the time of his adoption, , 


was taken against the plaintiff, It was - 


further pleaded that the adoption did. 
not and could not result in’ the: loss of 
defendant's defined share in his naturel 
family and his possession thereof as its 
recorded proprietor was under a family 
arrangement which was consistently acted 


‘upon for a series of years. Defendant's’. 


possession was stated to be in his own 
right. The litigation was characterized as 
ill-advised. l l l 
: Both the.Courts below have held that 


by adoption into another family the de- . 


fendant lost his right to the subject- 


matter of this litigation and that plaintiff’. 


is entitled to its possession. The plea 
of estoppel has been held to be inap- 
plicable to the facts of the case. © | ` 
The plea which is sought to be added 
to the defence is as under : MK 
' “The defendant was adopted on 3rd 
May, 1912, and he being in possession of the 


Pl 


8-annas ishare in question ever since in. 


spite of the adoption, the plaintiff's claim 
is barred by time ‘and her title is. extin- 
guished by defendant's possession which 
is adverse." i 


Às regards the contention that the. plea . 


of limitation can be taken up at apy 
stage of the suit, I am clearly of opinion 


‘that it is unsound. The plea taken is 


that the plaintiffs right has been extin- 
guished and the defendant's established 


by the law of prescription. This plea 


relates to the branch of substantive law 
of limitation which primarily strengthens 
the title of the defendant. It does not 


prescribe a period of limitation for á. 


suit ‘to be brought which forms that 


part of the law of limitation which is . 


adjective. It has-been aptly remarked af 


page 5 of Rustomji’s Law of Limitation, ' 


-Fourth Edition; that limitation properly 


so called i5 negativé in its operation dei.. 


‘priving à person of a power which ‘he he- 
fore possessed. Prescriptiou, on the other 
‘hand, is affirmative conferring on a person 
go : 2 s c aco din 


"ü 
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the right to that which he has. hitherto 
enjoyed in fact only. The plea- of limita- 
tion which can be taken. at any stage 
of the suit and even: in second appeal 
relates to that part of the' law: of. limita- 
tion which is, as remarked above. nega-. 
tive in its operation. This being so, it 


on the discretion of the Court," In ale. 
lowing an amendment in Anwar. Khan.: v. | 
Yakub Khan (Civil. Revision, No. 20T.B | 
of 1922, decided on 14th April, 1923) my: 
learned brother. Prideaux observed „that . 
"O. VI, r. 17 gives :a Court great powers, 
to permit either party to alter or amend. 
his pleadings at any stage of the proéeed-- 


is clear that the appellant cannot “as of- 


right take up the plea now. 
The second ground, however, rests on 


& different footing.. The plaint contained. 
a general averment in para. 5 that in. 


1917 the defendant, Gulab Rao, was trans- 
ferred to the Mahadik family of - Rajim. 
y means of..adoption ‘to Ganpat Rao. 
Mahadik. This allegation is admitted in. 
equally or rather more general terms by, 
the-defendant in para. 1 of his written 


statement which says that.the statements . 


contained in. paras. 1 to 8 of the plaint. 
are admitted. One looks in vain to the 
record for specific pleadings as to the 
date or more exact time of the adoption. 
In fast, there are no pleadings on re- 
cord .beyond the defendants written 
statement except the plaintiffs general de- 
nial of all the allegations in paras. 9 and. 
10 of the written statement and the de- 
fendant's. intimation that.he does not. 


ings and, therefore, the matter of aniend- 
ment is one within the discretion of the 
presiding Judge." .As a general rule, 
this discretion has to be exercised in 
favour of the amendment, unless there 
be objections to its exercise which make it 
injudicious. The legal objection to the grant 
of the amendment is that it cannot beallowed 
if it is barred by limitution. The other 
main, objection would be that the amena- 
ment sought is not made in good faith or it 
is mischievous or deliberately , vexatious - 


or unnecessary or frivolous or introduces 


an entirely different, new and inconsistent 
case or prejudices the other party in 
such manner as cannot be compensated 
by costs. No such objection obtains in 
the present case. Mere delay would not 
be an adequate ground for: refusing an 
amendment. The defendant pleads in- 
advertence. In this connection it will be 


observed that the Rangoon High Court. 
bas gone so far as to hold that "amend-: 
ment of pleadings should equally be al~, 
lowed in suitable cases in order to over- 
come the effects of bona fide mistakes. 
whether of law or of fact, and that it 
does not matter whether the assertions 
or omissions caused by such mistakes. 
‘were deliberately made or not.” K. E, 
A.K. A, Sahib & Co. v. K. M Adamsa: 
.(2. In the case before me the inadver-- 


wish to adduce any evidence to substan-. 
íiate the allegations in para. 10 of his 
written statement. - It will be seen that 
the defence mainly rests on. assertion of. 
its title and continuance of its possession 
of the subject-matter of the suit even. 
after the time of adoption. The exact. 
time when this adoption took place was, 
therefore, a material point and essential. 
for proper : adjudication. All concerned 
seem to have lost sight of this. Now, 


under'‘r..17 of O. VI, Oivil Procedure 


Code, the Court may at any stage of. 
the . proceedings allow . either ‘party to: 


amend his’ pleadings. in. such manner’ 
and on such terms as may be just and, 
all such amendments shall “be made as 


may be necessary for the purpose of de- 
termining the real questions in controversy. 


between the parties. The discretion given. 
to Court by the- first part of the rule 
is very wide, while the second part makes. 
it incumbent upon Couris to allow certain. 
amendments. As observed by my learned. 
brother .Hallifax in Sheonarayan, v. Ram 
Prasad (1) "r. 17 of O. VI cf the pre- 
sent Code ,makes no express. restriction 


z (D 74 Ind, Cas, SIT A. I, R::1923 Nag. 241; 8 N, Li 
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‘tence or mistake, though negligent, is a 


bona fide one. The element of negligence: 
can be adequately compensated in costs 
which have been held by Bowen, LL.d., 
to be & panacea which heals every sore 


in litigation. A TE 
: Rue these reasons I allow the defendant: 
to amend .his pleadings as‘ prayed for 
and send back the case -to the Court 
below to have the amendment placed on. 
record ; éxamine the parties touching all’ 
material points relating thereto, re-cast 
or amend the issues, admit fresh evidence 
on the question of the date of adoption 
and the length of defandant's alleged 
adverse possession to the knowledge of 


$ 
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the other party and. then decide the case 
on its merits, As regards costs it is de: 
cided that the appellant will bear his 
costs of this appeal and pay these of 
the respondent for the same irrespective 
of the ultimate result and he shall in 
addition pay Re. 100 to the respondent. 
GRD. ' Appeal allowed, 


SALCUTTA HIGH COURT. 
APPBALS FROM APPELLATE DEOREES 
Nos. 1787 anp 1788 or 1925, 
January 5, 1928: 

Present :—Mr. Justice Mukerji. 
Maharaja BIR. BIKRAM KISHORE 
MANIKYA BAHADUR—DEFENDANT— 
APPELLANT 

versus i 


DASHARATH RISHI alias FEJU RISHI 


AND OTRERS—DEFENDANTS— RESPONDENTS, 

Adverse possession—Joint trespassers— True owner 
taking kabuliyat from one of the trespassers—Adverse 
possession of others, whether affected. 

If during the continuance of a trespasser’s pos- 
session which is adverse to that of the true owner 
some acts‘of possession, though slight, are perform- 
ed by the true owner, a title by adverse possession 
cannot accrue in favour of the trespasser, his 
possession having, in the eye of law, ceased during 
the time that the true ownerhas performed those 
acts. But the true owner cannot merely by taking 
a kabuliyat from one of the trespassers put him- 
self in constructive possession of anything in ex- 
cess of the share of that trespasser. [p. 297, col. 1.) 


Appeals against the decrees of the Subor- 


dinate Judge, Second Court, Tipperah, dated 
the 8th of April, 1925, affirming and revers- 
ing those of the Munaif, Third Court, 
Comilla, dated the 25th of June, 1924. 
Babus Ramesh Chandra Sen and P.C. Sen, 


for the Appellant. 
Babu Jatindra Mohan Ghose, for the Re- 
spondents. f 


dUDGMENT.—Thesetwoappeals arise 
out of two suits Nos. 17 and 18, for 
declaration of title and confirmation of 
possession of two different homesteads. 
In Suit No. 17 the plaintiffs case was 
that the disputed homestead formerly 
belonged to their father who left behind 
him his three sons the t vo plaintiffs and the 
pro forma defendant as his heirs, that the 
two plaintiffs thus aequired two-thirds share 
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and the proforma. defendantone-third share, : 
all being in joint pcesession-of the home- - 
stead though in separate occupation of the 
different huts therein, that they held the 
same under the Maharajah of Hill Tipperah, . 
that in 1906 the Maharajah obtained a 
decree for ejectment against the threas 
brothers but the decree was never executed 
and the three brothers remained in posses- 
sion as before, that subsequently one of the 
brothers, namely, the pro forma defendant 
executed @ kabuliyat in favour of the 
Maharajah for a term of five years from 1318 
to 1322 that on the expiry of the said term 
the Maharajah obtained another ejectment 
decree against the proforma defendant and 
attempted to pull down the huts in execution 
of the decree. The two plaintiffs then 
instituted the suit for declaration of their 
niskar title to a two-thirds share inthehome- 
stead for confirmation of possession therein 
and for an injunction restraining the Maha- 
raja from interfering with the plaintiff's 
possession. In Suit No. 18 the facts were 
somewhat similar except that the plaintiff 
therein claims aone-half share in the home- 
stead concerned in that suit. 
The Munsif decreed Suit No. 17 declaring 


‘the plaintiff'stitle to a two-thirds share and 


confirming their possession therein and 
granting the injunction prayed for, the 
plaintifs’ ‘niskar title not being proved, 
he dismissed Suit No 18. 

There were appeals “from both the 
decisions by the plaintiffs in Suit No. 18 
and the Maharajah in Suit No. 17. There 
were some cross-objections -as regards the 
order for costs, but with these we are-not 
concerned. The Subordinate Judge upheld 
the Munsif's decision in ‘Suit No. 17 and 
reversed his decision in Suit No, 18.and 
gave the plaintiff a decree therein. The 


‘Maharajah has appealed. 


The view upon which the Subordinate 
Judge has proceeded is that the Maharajah's 
enge that the plaintiffs vacated their 
respective homesteads after the ejectment 
decrees obtained against them and the 
pro forma defendant has not been made out 
thatthey remained in possession afterthesaid 
decrees as before, that they were not affected 
by any arrangement which may have been 
entered into by the pro forma defendants in . 
favour of the Maharajah and that their 
possession since they weretreated as tres- 
passers in the said ejectment suits was. 
adverse to the Maharajah, mE 

The main contention that has been vrged 
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in support of the appeals is thatif during. 


the continuanae of a trespasser's possession 
Which is adverse.to that of-a true qwner 
gome acts of possession though slight, are 
performed by the true owner, .a title by 
adverse possession cannot accrue in favour 


of the trespasser, his possession having, in - 


the eys of law, ceased during.the time that 
the true owner has performed those acts, 
As a proposition of law the argument; no 
doubt, is sound, but the principle in my 
Opinion has hardly any scope for appli- 


cation in the presentcase. The possession of 
thetwo plaintiffs to the extent of two-thirds in. 


the homestead concerned in Suit No. 17, and 
that ‘to the extent.of one-half belonging to 
the plaintiffof Suit No. 18in‘the homestead 
concerned therein have continued all along 
upon the findings of the Subordinate Judge. 
The pro forma defendants ould not by 
entering into arrangements with the Maha- 
rajah put him in constructive; o8session of 


anything in excess of the sha» s of which | 


they themselves were in possession. 
Whatever may have been the a. ture of the 
possession of'the Maharajah th tis to say, 
by realization of rent or anyth 1g of that 
sort such possession could only extend to 
the share which legitimately belonged to 
the said pro forma defendants. There was 
no obstacle to the plaintiff having 
‘acquired a title by adverse possession in 
respect of the shares to the extent of which 


they were in possession. for the statutory . 


period. The plaintiffs, therefore, are clearly 
entitled to have a declaration of their right 
to the shares which they claimed and also 
E consequential reliefs that they prayed 
or. | 
















forward in Appeal No. 1788 of 1925 which 
arises out of Suit No. 18. The contention 
is that the decree of the Subordinate Judge 
in so far as it purports to decree the plaint- 
ifs suit must involve a declaration in his 
favour of the niskar right which he set up 
utthere is no findingin thejudgmentofthe 


stablished. On looking into the materials 
hich the plaintiff has produce1 before the 
ourt it seems to me that no serious attempt 
ae by the. plaintiff to prove such 
t. 
] succeed; : À 
cond Appeal No. 1787 of 1925 will be 
issed With costs, Second Appeal 
188 of 1925 will be allowed with costs, 
ecree of the Subordinate Judge to. 


BAMAOUHANDRA UPADYA V, SRINIVASA TANTRI, 


There was a further contention put ` 


ubordinate Judge that that right has been ' 


The result is that-this contention: if Such, member 


‘tral property pass 
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which it relates. being modified by the 

addition of the words’ “and the plaintiffs, 

prayer for a-declaration that he has a niskar 

right in .the property in suitis dismissed", 
A, N, A. Appeal No. 178? dismissed. 
Appeal No. 1788 allowed. 


——-— + 
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MADRAS HIGE COURT. 
. Civit, Raviston Permon No. 1062 oF 1926, 

November 25, 1927, i 

_ Present:—Mr. Justice Jackson. 
RAMACHANDRA UPADYA AND ANOTHER 
n — PETITIONERS 


+ * - = 


g ; - Tersus ' ] 
_ SRINIVASA TANTRI AND ANOTHER 
m - 2 Ore ray ME 5 

wil Procedure Code (Act V `of 1908), 0, 
T. 89-—Sale of interest of one member of bes Badi 
family—Other members, whether entitled to. apply to 


` - 


set aside sale—' Person interested’, } 
Where the share ofa memet of à Jobi Hindu 
umiy. is sold in execution of a decree, the ‘other 
members of ‘the family have sufficient ‘interest in 
the property sold to entitle them to ‘apply to set 
us the gale, under O. XXI, r. 89,-Civil Procedure 
Rottala Runganatham Chetty v, lcat ` ‘ 
Ohetti (1), rolled a neato Ramasami, 
." Petition, under s, 115-of Act V of 1908 
praying the High Court tc revise the order 
of the District Court of ‘South Kanara,’ 
dated the 12th December, 1925, and passed 
in C. M. A. No. 19 of 1925, (R. E. A. No. 183 
of 1925, R. E.P. No. 1216-of 1974.on the. 
file of the Court of the District -Munsif, 


Kandapur, in O. 8. No. 454 of 1924, on the 
Court.) 


Pu of E District Munsif's 
` Mr, B.'Siterama Rao, for the- Petitioners.. 
Mr, K. Y. Adiga, for the Respondents, 

'JUDGMENT.—The -question for de- 
termination is whether ina joint family 
when the share of one brother is sold in 
‘execution another brother can deposit under 
O. XXI, r. 89 of. the Oode of Civil Pro- 
cedure asa person holding.an interest in 
‘the property sold. It is  Rottal 
Runganatham 


perty, that ‘is to say, 
but the whole corpus.of the property, ‘Then’ 
member's debts rather than see the ances- 
tion which may easily involve the family 


_in discredit and inconvenience) there is no 
. (0 27 M. 162. l 
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objection to his doing so. The petition is 

allowed with costs throughout; if petition- 

er pay the deposit within two weeks of 

receipt of this order, itmay be accepted, 
Y. N.V, Qrder sel aside. 


' CALCUTTA HIGH COURT. 
Appa. FROM ORIGINAL Decree No. 178 
‘oF 1925 wira Cross-OBJECTION. 
*. '^'* "Deeember 1, 1927. 
Present:—Mr. Justice B. B. Ghose and Mr, 
Justice Oammiade, : 
MOHENDRA NATH SRIMANI—PLAINTIFF 
` APPELLANT | 
i VETSUS 
KAILASH NATH DAS AND OTHERS 
—pDarENDANTS—RESPONDENTS. 


Landlord" and tenant—Lease for fixed term—Sub < 
covenant 


lease—Covenant to renew—Nature of, 
—Covenant by Hindu widow, whether binds rever 
sioner—Covenant by widow as guardian of minor 


reversioners, validity of—Ratification, effect of—_ 


Lease and covenant for renewal, whether separate 
contracts—Ratification of lease, whether ratification , 
of covenant—Partial enforcement of covenant, legal- 
ity of—Specific Relief Act (I of 1877} 3.15. > — 

.A covenant for renewal ofa sub-lease which is. 
intended tó:come into operation after the expiry of. 
the term of the original lease is not a covenant 
running with the land, but mere personal covenant 
which could be enforced against the covenantor ifhe 
himself gets à renewal. [p. 301, col 1.] < 

A covenant for renewal entered into by a Hindu 
widow as guardian of her minor sons who are the 
next reversioners will not bind any interest which 
the sons might acquire after her death, and, being void, 
cannot be ratified by the sons subsequently. [ibid.] 

A covenant for renewal in a demise does not form 
part of the demise though it arises by reason of 
the demise and.flows from it, and since the contract. 
of lease- and the, covenant for renewal are two 
separate contracts ratification of the lease does 
not necessarily amount .to ratification.of the covenant: 
for renewal. [p 301, col. 2.] _ , ae 
' A ‘covenant for renewal does not operate. as a 
present demise but remains only a contract. [p. 302, 

ol. 2. re NE 
° Bo v. Kreig (6) and Basanta Charan Sinha. v.. 
Rajani Mohan Chatterjee (7), referred to. Ler 
' A renewal can only be-of the contract as.made, 
and in its entirety. [ibid.] i pue 

Bastin v. Bidwell (8), Finch v. Underwood (9) and 
Hollies Stores, Ltd. v. Timmis (10), referred to. . . 
* A covenant for renewal to take effect after the 
death of’ the widow stands on a different footing 
from an alienation which operates as a present 
demise, and it is at least doubtful whether a Hindu 
widow can enter into such à covenant so.as to bind 
the reversioner. '[p. 303, cols. 1:&2.]- jir ar vy, mt 
* Section 15 of the Specific Relief Act does not 


entitle a lessee to ask for specific performance. of  her:one-third. share. to Probhabati- f: 
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an agreament to renew, with regard to a small portion 
nf the property on payment of the proportionate part 
of the rent. [p. 408, col. 2.] 


Appeal against a decree of the Subor- 
dinate Judge, Second Court, Alipore, dated 
the 6th of August, 1925. `> a = 

Sir Benode C. Mitter (with him Babu& 
Bijoy Kumar Bhattacharjee and Naroyan 
Chandra Kar), for the Appellant, Pus 

Dr. Basak (with him Babu Satindra Nath 


Mukherji), for the Respondents, > 


l JUDGMENT. 1 

B. B. Ghose, J.—This-is an appeal 
by the plaintiff against the judgment and; 
decree of the Subordinate Judge, Second: 
Court, 24-Parganas, dated the 6th August, 
1925. The appeal arises out ofa suit for 
ejectment and for mesne profits, or, in the. 
alternative, if the Oourt holds that the 
plaintiff is bound to grant a lease to 
the defendants,then for fixing the rentat 
the rate of Rs. 25 per .cotiah per 
mensem. The Subordinate Judge has, 
dismissed the claim for ejectment and for 
mesne profits but has directed that the 
plaintiff isbound .to grant a lease to the 
defendants interms‘of the contract, I shall 
relate presently, ata rentof Rs. 5 per cottah. 
per mensem. d 
. The facta of the case giving. rise to this 
litigation are as follows. -The property in 
suit, along with other properties, belonged 
io one Jadav Krishna Singha. He died in 
the year 1867 leaving his mother Padma- 
mani, two widows  Lakshmipriya. and 
Fulkumari and a, daughter Probhabati, 
him surviving., After his death, Fulkumari 
brought a suitfor partition which ended 
in a compromise. Under the compromise, | 
Padmamani, Lakshmipriya and Fulkumari 
each got one-third of the estate left by 
Jadav Krishna.  Lakshmipriya died in 
1878 and, therefore, Fulkumari got two- 
thirds of the estate left by Jadav Krishna 
as the successor of Lakshmipriya's 
interest. There was subsequently a suit 
by certain creditors against Fulkumari wh 
obtained a decree inthe Munsif's Cour 
and put her interest to sale. Itwas pur 
chased by one Krishna Prosad cn ti 
28thof February, 1883. On the 16th Jul 
1888, Probhabati purchased the two tbir 
share from Krishna Prosad and . she t 
became entitled to the two-thirds sb 
in the estaté having purchased the wid 
interest of Fulkumari in it. On the | 
May,.1895, Padmamani. granted a. leas 
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years, This lease was to terminate in May, 


1916. On the llth July, 1902, Probhabati 
granted, alease.tothe predecessors «of the 
. defendants of the disputed property’ and 
iis contiguous portions” for a period of 


20 years. The lease wasto commence from: 
the 17th March, 1902, and it» was to tér- 


minate on 17th March,. 1922. Probhabati 


had three sons atthe time—Ajay, Achaland . 


Asoke. Ajay and. Achar had attained 
majority but Ásoke' was à minor, In the 
lease Ajay and Achal joined their mother 
although they. could possibly have no 
interest. in the - property under the law 


and Probhabati purported to execute it as. 


guardian for Asoke. It, should ` be stated 
here that Probhabati’s husband was alive 


and at that time he was ‘the natural- 


guardian of the. minor Asoke, In the 


lease there was a stipulation that the. 


major lessors would procure confirmation 
ofthe lease from Asoke on his attaining 
majority and . there was an indemnity 
clause if they failed todo so. Although 
nothing. turns upon that, it should be 


stated that no. deed of confirmation, as: 


stipulated, was executed or registered by 
` - Asoke on his attaining majority. In this 
lease there wasa clause: for, renewal for 
10 years after the expiry of the term at 
the optionof the lessees. Itis stated at 
the place where the demise has ‘been 
made for 20 years down to the 17th March, 
1922, that at the option of the lessee, the 


lease would continue for a further term. 


: of 10 years to be determinable neverthe- 
less, under certain circumstances which it 
is unnecessary to mention. At the end of 
“the document there is the stipulation. 


which should be given in extenso: "Pro-;. 
that if tha. 


vided also it is hereby agreed 
lessees shall be desirous of takinga new 
lease of the premises hereby demised after 
the expiration ofthe said térm of 20 years 
hereby granted the  ]lessor and all other 
necessary parties, if ‘any, will make and 
execute to the lessees at their costs à new 
and effectual leases of all and singular 
the said . premises ' hereby granted’ or 


demised fora term of 10 years’ to com-. 


mence: from and,-after the expiration of 
the term hereby ‘granted at and under the 
like rents. and dues but in .ease of the 
said business of the lessees being at the 
time in a flourshing condition &nd the said 
demised premises having | increased in 
value at and under the rents. and dues to 
be fixed by the: lessor on reference to 
| TI 
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- They were divided into three 
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aforesaid. circumstances’ and subject to 
the like covenants and provisions as are 
herein contained etc," In the year 1909 
wes further trouble among the 
ladies which was séttled by the three 
ladies, ?. e., Padmamani, Fulkumari and 
Probhabati, surrendering their estates in 
favour ‘of the three reversionary heirs of 
Jadav Krishna, viz,. Ajay, Achal and 
Asokeon certainconditionses to receipt of 
maintenance by Padmamani and Fulkumari; 
These three grandsons of Jadav Krishna in 
their turn executed a document in favour 


‘oftheir father’ and mother giving them 


‘the right -toenjoy the usufruct of all the 
properties they had thus obtained during 
their lifetime. The husband of Probha- 
bati died in the ‘year 1912, Probhabati 
herself died onthe llth April, 1916. In 
the meantime, Padmamani died .in the 
‘year 1913.. Fulkumari is still alive. On 


> the 15th September, 1917, the three brothers 


effected a partition of their properties in- 


~ eluding the property which had been 


leased by Probhabati to the defendant's 
predecessors. The division of these pro- 
perties was made by metes and bounds, 
plots and 
after partition, plot. A fell tothe share of 
_Asoke, plot B to theshare of Ajay and 


‘plot O to the shareof Achal. The areas 
plots are different ap-. 


of these three 
‘parently having regard to their value. 


“After the partition, the reht payable by 


the defendant's predecessors which was 
Rs. 220 was divided. Asoke was to 


get Rs. 82, Ajay another sum of Rs. 82 - 


and Achal. Rs. 56 “per month, and all 
these three brothers separately ‘realised 
their rent in that share, The. present 
plaintiff then purchased plot A from 
Asoke” by a deed dated the 20th October 
1917. Then there was a dispute between 


‘the plaintiff and the. predecessors of thé 


defendants andthe plaintiff brought & 


"suit for ejectment. That was settled by. 
“the defendants’ predecessors purchasing a > 


halfshare of the property ‘which thé 
plaintiff had purchased from Asoke by 4 
deed dated Ist August, 1921, the pur: 
chase’ price . being at the rate of Rs. 3 CC0 
per -cottah. Since then, the defendants had 
been paying rent at therateof Rs. 41 to 
the plaintif. The present suit, as I have 
already ‘atated,’ was . brought mainly for 
‘ejectment on the Sth : June, 1923. The 
plaintiff alleges that "after the "expiry of 
ihe; term of the lease granted. by . Probha: 


~ 


$00 


bati, which term expired on the 17th 

“ March; 1922, the defendants have no right 

to remain on the land andif they desire 

- to remain onthe lend, they are-bouns to 

Pay rent atthe rate of Rs. 25 per cottah. 

he allegation of the defendants, shortly 

stated, is that the plaintiff has no title to 
the property in question; secondly, that 
they are entitled to remain on the land 

inthe exercise òf their option to get a 

. renewal of the lease according to the 

terms contained in the lease, dated llth 

July, 1902,and the rent payable by them 

for the portion of the property now inthe 

plaintiff's possession must be atthe rate 
per cottah at: which the rate of rent should 
be worked out according to the original 
lease with reference to 
which appearsto be Re. 1-1 per cottah, 

‘Several issues were framed in the Court 

below. ‘The principal question for decision 

_ was covered by the 5th, 6th and 8th issues, 

and the controversy before us was mainly 

with . regard to these. They are as 
follows:— 

" Bth:—lsthe claim for renewal of the 
lease valid and binding on the 
plaintiff and is the defendant 
“entitled to have the lease renewed ? 

| If.80, on what terms? 
6th:— Was the lease in question  con- 
firmed and ratified by the plaintiff's 
vendor? - a 
8th:—Has the position of the defendants 
| been. changed by their purchase? 

. All these issues were decided against 

the plaintiff by the Subordinate ' Judge, 

With regard to the 10th issue which 

runs thus.—" What will be the fair rent 

oftheproperty?" The Subordinate' Judge 

decided thatthe fair rent would be Ra. 5 

per.cottah per mensem. Itis argued on 

behalf of the ‘plaintiff that the Subor- 
dinate Judge is wrong in deciding the 
5th, 6th and 8th issues agairst the plaintiff 
and that he is entitled to claim ejectment 
after the expiry of the lease. With regard 
to the 10th issue, the. plaintiffs conten- 
tion is that if he is considered to be ‘bound 

. to renew the lease, it should be at the 

<“ pate demanded by him, that is to say, 

. Ra. 25 per 'cottah: per month or, -at 

any rate, Rs.12 per cottah, as that would 

“be the fair rent according to the value of 

the property which was purchased by 

the defendants themselves at the rate of 

Rs 3,000 per cottah, He, however, contends 


that itis not left tothe Court to decide 


the whole area, 
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what should be the fair rent of the 
property, as under the | agreement 
contajned in the lease it was tho lessor 
who was entitled to fix the rent as he 
thought proper and the Oourt has no 
authority to interfere with the rent fixed by 
the lessor. The defendants have also filed 
8 Gross-objection with regard to the rate 
of. rent fixed by the Courtand their 
objection is that the rent should be at 
the rate of Re, 1-1 per cottah which should 
be calculated from the original rent fixed 
at Rs, 220 for the entire area, TT o 
There cannot be any question that the 
plaintiff would be entitled to ejectment 
unless the defendants could show that they 
are entitled to enforce the covenant for 
renewal as against the plaintiff. The prin- 
cipal question, therefore, is whether ths ` 
covenant for renewal contained in the 
lease of July, 1902, is enforceable as against 
the plaintiff. The Subordinate Judge has’ - 
apparently proceeded upon the view that 
Probhabati had a Hindu widow's estate 
as daughter of Jadav when she ‘granted 
the lease in favour of the defendanis' 


va, 


He held that “the renewal clause is as 
much an important part. of the lease as 
ihe other clauses and it must be taken 
that Asoke ratified the entire contract 
with the covenant for renewal and not 
without it.” In that view, he held that 
the plaintiff, as assignee of Asoke, is bound 
by the covenant for renewal. He hag also 
held that the letters of the plaintiff in reply 
to the demand for renewal made on behalf 
of the defendants show that the plaintiff 
was willing to’ be bound by the renewal 
clause and these letters prove. a clear 
admission of the plaintiff as to the con- 
tract for renewal being enforceable as 
against him. I need not recite the other ` 
reasons given by the Subordinate Judge 


“in his judgment for holding ‘against the 


plaintiff as Iam going to deal with the 


‘arguments addressed tous by the ‘parties 


and asthe learned Advocate for the re. 


‘spondents repeated the very arguments 


which had been adopted by the Subordinat,. | 
Judge. The first question for consideration 
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the lease or, in other words, is i$ a part 
‘of the , demise? 'If. that ^ is, 80, 
then itfollows that the plaintiff. must 
fail according; to. the reasoning of the. 
Subordinate Judge...In order to décide 


this question, it is neeessary to find what 


was the right of Probhabati in ‘the pro- 
perty- in question. when she. gave the 
lease, She had not gota Hindu widow's 


estate. in. the property. She was in pos- 


session as purchaser of the: interest of 
Fulkumari who had a- Hindu widow's estate. 
This. interest was, to last during the life- 
time of Fulkumari, that is, with regard 


to two-thirds of the property. With re- 


gard to-the remaining one-third, she. 
held under a lease from Padmamani which 
was to come toan endin May, 1916, The 
covenant for renewal of the entire lease 
after the 17th March, 1922, was in- 
tended to come into operation after the 
expiry of the term ‘of that lease when 
Probhabati would haveno interest in that 
one-third share. Can it be said that the 


covenant of renewal with regard to this. 


one-third share was & contract which 


in. its inception was- binding on the land? 
I.think not. The covenant with regard 


to-that share miust, therefore, be. con- 
sidered to be à mere ‘personal covenant 
which could be enforced against her if, 


she had got a fresh lease herself and. 


not one, which can be said to run with 


the land. Again, if Probhabati had exe- 


cuted the lease in the capacity of a 
qualified owner having a Hindu widow's 
estate (which she had not at that time) 
then hèr sons had no interest in the 
property at the time and Probhabati, act- 
ing as. guardian for the infant son, could 
not possibly bind any interest which the 
son might acquire after the death-of the 
ladies.. Even if the infant had any sub- 
sisting. interest in the property, Probha- 
bati asa guardian could not. enter into 
any contract on behalf of the infant 
which would be binding on him. [See 
the case of Mir Sarwarjan v. Fakhruddin 
Din Mahomed Chowdhuri (1). ‘This: pro- 
position is not, contested by the learned 
Advocate for the respondents. The con- 


tract, therefore, is altogether void so far: 
as Asoke is concerned and being a void 


(1) 13 Ind. Oas. 331; 391 A.l; 16 0. W. N. 14; 
(919 M. 'W. N. 22; DA. L; J, 33; 15 O. L. J. 695.1 
som, L, RB, 5/39 Q, 232, 21 M. L, J. 1156; 


t Zt 
t 


H> 


/ "MOHBNDRA NATA SRIMANI V. KAILASH NATH DAS., 


is, is the covenant for renewal a part of- d, Ub | 
rt. by ratification, as a void contract cannot 
“be made good by ratification. It is further 
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contract, it cannot be said to be effective 


to be borne in mind that Probhabati 
was not the natural guardian of Asoke 
but his father would bè sò. The Sub- 
ordinate Judge seems, therefore, to be 
under an error when he heid that Asoke 
‘was bound by the contract: for renewal 
'of the lease, as he bad rajified the lease 
by &cceptancs of rent. l 

Then, again, assuming that the covenant 


. by Probliabati could be binding on Asoke 


by ratification, the question arises as to 


-‘whether by ratification of the lease iti 
. self, it can be said that the covenant 
. for renewal has been ratified, In order 


to hold that, it must be found that the 


‘covenant for renewal is a part of the 


‘demise. It is not disputed on beha)? of 
the respondents that the covenant for 
renewal is a merè contract, which can 
only be given effect to in case of refusal 
to perform it by the lessor, by énforcing 
specific performance of thé contract by the 
lessee, That these covenants do not form 


, part of the demise has been leid. down 


in some English cases. An option of 
purchase is analogous to be right of 
renewal. It has’ been held that it is a 
covenant quite-apart from the demise, als 
though arising by reason of the demise 
and flowing from it [Seethe case of Raffety 
v. Schofield 42)]. In Sherwood v. Tucker (3) 
Pollock, M. R., observed that “a distinction 
is to. be .drawn between the demise and 
the contract under which thé option to 
purchase was given. They are essentially 
different.” It has beén argued. on behalf 
of the respondents that an option of pur- 
Ghase and an option for renewal are quite 
different and Woodall v. Clifton (4) is 


relied on, The difference, however, is an 
anomaly in the 


ü the Haglish Law ás pointed 
out by Romer, L. J, at page 279* of the ré« 


‘port and we are not here concerned’ with 


the anomalous distinction between the 
two. It is again urged, relying on an 


‘old English case, that: a covenant for 
fenéwal creates a lien. That does nöt 
' mean .that any present interest is created 


in the land by such a-covenant. I may 


` (8) (1897) 1 Oh. 937 at p. 943; 66 L. J. Ch. 448; 76 Li 
. T. 648; 45 W. R. 460. | 
(3) (1924) 2 Oh. 440 at-p. 443; 68 S. J. 769; 40 T. Lu 
. (4) (1905) 2 Oh. 257; 74 I. J. Oh.555; 54 W. Ra 
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“Pake ot (1905) 2 O0h—[Ed] — — - 
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.'(5) where Lord Cairns, L. O, speaking of 
,& lease and a covenant for renewal con- 
tained’ in it observed: 
: is not anything to be done by the tenant 
iú- the first part of the agreement to create 


& démise, in the sacond . part something. 
> ‘has to be done. by him before that part 


. lakes effect,.-and , until that is done it 
. ^18; ; impossible fo tell whether a tenancy 
shall come into -force or not. I’ think, 


. fherefore, that it is absolutely necessary- 


to divide the contract into two parts. I 
think the agreement is an actual. de- 


mise, “with a. ‘stipulation superadded, that. 


if at his option. the tenant ‘gives. the 
landlord & notice of his intention to re- 


"main, he shall have a renewal .of his 


‘tenancy for three years and a half.” It 


has also been held in this Oourt that a. 


covenant for renewal does not operate. as 

& present demise but remains only a con- 

tract. Boyd v.. Kreig (0), Basanta Ft 
. Sinha ve” Rajani Mohan Chattejree .(7). 

^. thé contract, of the lease and the co 

fof renewal are two separate contracts, 

in my. opinion, the ratification: of the 


‘lease does not. necessarily .'amount.to a. 


ratification of the .covenant for. renewal. 
The .ground, therefore, upon which. the 
Subordinate Judge held that Asoke 
‘was. bound by the covenant for renewal 
as he had ratified the lease by acceptance. 
of rent does not appear to be at: ‘all sound. 
There is another ‘difficulty in the way. 
of the. defendants in enforcing the term. 
- of-the renewal and- it is that the con-. 
tract,- as. it was made in the lease of 
1902, -cannot ‘be sought to be enforced. 
as it was-made nor isit sought to be ens. 
forced in its .entirety.. It has been held. 
that the right of renewal is a privilege 
granted to the ‘lessee. [See the cases of 
Bastin v. Bidwell (8)|per Key, J., Finch v. 
Underwood (9) per Jemes, L. J.] and, there- 
fore, the renewal can only be of the con- 
tract as made, . 
tract is made with two tenants,. one of 
them cannot enforce the contract. Sae Finch 
Ne aeons (9)].- In eae Stores, ds Y. 


KN E 2 Bx. D. 355; 461, J. Ex.603; 36 L. E 
165,95 W 
.: (8) 17 Q. SA S Ind. Dec; (N. s.) 905... 
Ind. Cas. 227: 49 O, 928; 26 C. W. N. 711; AL 


~ 


' (Ty 86 
" 1009 "Oal, 514: 39 O. L. J. 85. 

(8: (1881) 18 Ch. D. 238; AA LT. 7 

- (0Y (1876) 2 Ch D; 310; 45 L.J. Gh. 592; a4 L, T; "o 
: pa W, R. 027 7, i 
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here refer to the: ease. of Hand v. "Hall 


"Whereas there. 


For example, if the con-. 
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Timmis(10) the covenant for renewal was’ 


made on condition that thereshould bethree ` 


guarantors named for the payment, of the ` 
rent.” One of the named guarantors: died’. 
during the currency of the lease and the 
tenant sought fo exercise the optioh of^ 
renewal ‘either. by substituting another 
guarantor -for the deceased guarantor” 
or by putting’ in the entire rént for. 
the’ whole period ‘of the renewal. The 
Court refused the claim for renewal’ on“ 
thé ground that the contract should be: 
performed as it was made and as that - 
cannot be done even if there was no. 
reasonable ground for the landlord to ' 
refuse specific performance, the.. Court’ 
would not enforce it. In the present. Case. 
the contract for renewal as made is in- 
capable of performance. As I have already” 
Observed, there was a division of the pro~ 
perty among the three’ brothers, Subse- `, 
quently,'the defendants purchased one- 
half of the interest which originálly bes 
longed to one of the brothers, The de- 
fendants had acquiesced in the partition 
by agreeing to pay rent separately tó each 
of them according to. the different 
shares which, the brothers thought, was 
their just shares. The position, therefore, 
of the parties not being' the same aB ‘it 
was whet the contract.was entered’ into, even 
assuming that Probhabati's contract would 
be binding on Asoke, Asóke's assignee may’ 
very well say that "the contract which the 
defendants now seek to enforce is quite. 
a different contract from” what was en- 
tered into, and I am, therefore, not bound: 
to carry it out.” The learned Advocate 
for the respoadents, however, argués that 
when. Asoke took rent from the defend- 
ants, he must be considered to have 
been aware of the covenant in the lease 
and knowing the terms of the lease as 
well as the covenant, he never repudiat- 
ed the coyenant for renewal and it must, | 
therefore, he held that Asoke. tacitly ʻe- 
tered into a fresh. contract for renewal 
of the lease. This argument seems to 
me to be too far-fetchéd. In order to. bind 
& person on the allegation that he ‘en-e 
tered into a contract for. doing a certain 
thing, there must be definite evidence 
that he did actually enter into a con- 
tract and I am, therefore, unable to accept 
this contention, It is, again, urged. that . 


g plaintif nimee , did the: yery same 


a ni ? Oh. 202; $01, J, Oh. 485; 65 Sede iJ | 
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thing, that is, tóok ‘rent from the defend-, 


ants "for his share, The answer. is, that 


the taking of the rent during ‘the term 
of the lease’ means that the plaintif was 


precluded from disputing the defendants”: 


right to remain in possession by virtue 
"of the lease. But-that cannot import the 
other condition that he was bound to renew 
the lease after the term had expired. Here I 
may state another contention on -behalf of 


the respondents and [it is that the defend-- 


ants in their corresporidenee accepted the, 


terms of the lease including the right of . 


renewal. Specialreference is made to Ex. D. 
(1), a letter the ?plaintif's Solicitor wrote 
in reply to the letter ofthe Solicitor for, 
the defendants asking for renewal-of the. 
lease.: The plaintiffsaid that he was willing 
to renew the lease ifrent was paid at-the 
rate.of Rs..25 per cottah per month. That 
does nòt mean that he was willing to renew, 
the lease on any other terms..'The letter 
must be read as.a whole in order to under-, 
stand the attitude ofthe plaintiff. It, there- 
fore, does not seem to methat the plaintiff. 
can be said in any way to have entered, 
into 8 fresh contract for the purpose: of 
renewing the lease 
Probhabati. 

- ‘There is another difficulty.io the way of 
the plaintiff as to the right which Asoke: 


had obtained.. Prabhabati,. as: 1 have, 


&lready stated, was in possession as a, 
purchaser of Fulkumari’s estate. In 1908;; 
all the three ladies surrendered their. 
qualified interest in favour of the grand- 
sons’ of Jadav:Krishna..: The effect of such 
surrender is that the grandsons took the; 


estate as it was. at the time of their: 


grandfather, Jadav Krishna Singha, and. 
they.might. very well urge that they. are 


that they had accepted rent from thedefend-. 
ants, they could not dispute the defendants. 
right to remain on the land-till March, 1922. 

In the view I take, it is:not.neóessary for 


me to diecuss. the question as to the right ` 


of a qualified owner like a.Hindu -widow to 


grant a lease for aterm of.years with .a.. 


clause for renewal at the option of the.lessee, 
particularly as to what would be'tbe effect of 
such a covenant after the death of the widow. 


It seems to me that. itis at least doubtful.” 
that a Hindu.widow. can enter into such a’ 


covenant co. as to: bind -the reversicner. 
Alienations by. widow in certain circum: 
stances may be binding upon the revera 
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‘regard to the small 


which was granted by: 


--be entitled toa decree for ejectment. 
not bound by any covenant ' made by: 
Probhabati, although by reason of. the fact 
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‘sioners: but it is difficult to say that à 
covenant, for renewing a lease to take effect 
after the death of the widow would be so 


‘binding under any circumstances. It need 
only be added that ‘a covenant for renewal 


does not operate as a presént demise but is 


‘Only a contract, and a contract to make a 
grant in future does not necessarily stand on 
the same footing as. an alienation. On 
these groundsin my judgment, the Sub- 
ordinate Judge is wrong in holding that the 
defendants are entitled to enforce the right 
of renewal of the lease according to the 
‘agreement entered into by’ Probhabati 
in'1902... l | ' 

‘Another ‘question was argued on behalf 
of the respondents and it was that although 
the whole of the contract cannot be per: 


‘formed unders. 15 of the Specific Relief 


Act, the. defendants may be allowed to 
enforce the contract with regard to the part 
of tbe property now in'the possession of 
the plaintiff. This section, in my judgment, 
does not entitle the defendants to ask for 
Bpeeifie performance of the agreement with 
all portion ofthe property 
which now remainsin the possession of thé 
plaintiff on payment of the proportionste 
part of.rent, The defendants are rot 
prepared to pay rent for the entire Jease-bold. 
as demised by the lease of 1902 to the 
plaintiff for this small portion of the land 
and.I donot think that we: can make-a new 
contract for the parties by splitting up the 
demised premises and apportion the rent 
payable for that” portion only. As the 
defendants, in my judgment,are not entitled 
to enforce specifio performance of tha 
covenantífor renewal, they have no right tò 
remain on the land and the plaintiff would 
_I should, however, express my opinioj 
with regard to another point anion pa 
urged by the learned Advccate for: tha 
appellant and it is that the Court. was left 
no discretion by the terms ofthe covenant 
to fix a [fair.rent' even if the defendants 
are held to be entitled. to enforce the 
contract. That portion of the- covenant 
has already been recited. It is not that the 
tenants-would be bound to pay a fair and 
reasonable rent in which case the Court 
might have assessed the rent, Here tha 
discretion is entirely in the lessor and tha 
lessor may fix any rent that he pleases. Th 
ie, however, conterded by the learned 
Advocate for the respondents that the lessor 
was bound tofix the rent by taking inta 
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'. 'eonsideration the fact whether the business OUDE CHIEF COURT. 
of thé lessee was in a flourishing condition Sgzoonp RENT APPEAL No, 32 op 1997. 
or not and whether the. value of the premises ' — , January 16, 1928. 

".had increased. With regard. to the increase  Present:—Mr. Justice Hasan and 
of the value. of the premises, there is no Mr. J'ustice Pullan. 
. ' .dispüte; but itis stated that the condition, PAHLAD SINGH-—DEFENDANT — 
«of the business of the lessee was not flourish- 5e APPELLANT 
“ing, That'isa matter of opinion only and i 
. ~ if the plaintiff thought that the business of 


l versus . 
; lvo ee re E uS Raja SURAJ BAKHSH SINGH— 
;'thele8s8e was in 8 flourishing condition, 


"^. ‘he might then fix such rent as he pleased. 


The Subordinate Judge. himself does not 
accept the story that the business of the 
. défendants was not in a flourishing con- 
dition. In my opinión, if the defendants 
want to stay on the land and if I had 
thought that they were entitled to a decree 
. for renewal of-the lease, I should have held 
that they were bound to pay the rent 
demanded by the lessor, however . uhreason- 
Able that might. be. At any rate, as the 
plaintiff has asked me for as a last resort; the 
‘Fent would be calculated at the rate of 
Ra; 12 per.month on the price of the pro- 
perty which was paid by the defendants for 
the half share. originally - belonging to 
Asoke. "This disposes of the croas-objection 
of the defendants which was With regard to. 
' the rate of rent. This appéal, must, 
' therefore, bé decreed. The plaintiff's prayer 
-fof khas possession should We allowéd and 
he is also entitled to claim mesne profits 
for the property from after the date of the 
expity of the lease of 1902, that is, 17th, 
March, 1922, till the date of recovery of 
possession. Under O..XX, 7. 12 of the Civil 
Procedure Code; the Court will hold an. 
enquiry às tó such mesne profits which have 
aécrued from the 18th March,.1922, till the, 
date of delivery of possession or such other 
timè às provided in the rule and the: Court 
below will pas a final decree for mesne 
profits in aé@ordanceé with the result of such 


"V @hquiry. The plaintiff appellant is entitled: 


to the costs of both Courts. The cross-ob-. 
Jeotion is dismissed, Without costs. | 

' Cammiade, J.~I agree. . 

Appeal allowed. 
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Cross-objections dismissed, . 


"are as follows: 


PLAINTiFF AND OTAERS—DEFENDANTS 
— EESPONDENTE. 

Landlord and tenant—Mortgage of land including 
air lands--Mortgagor retaining possession over sir— 
Suit for profits by mortgagee against mortgagor fer 
profits. . : l 

A, who owhed an ‘eight-annas share in a village 
mortgaged four-annas share to B. This included 
certain sir lands. He mortgaged the remaining four 
annas tó C who did not let the proportionate sir 
lands which remained in. possession of A. Ina suit’. 
by ri against A for & share ofthe profits in the sir | 
ands: : 
 Held,ihat the suit was wrongly laid as A being 
only a tenant, he could be sued for rent. "M 

Appeal against a decree of the District 
Judge, Sitapur, dated the 9th April, 1927, 
affirming that of the Assistant Collector, 
First Class, Sitapur, dated the 23rd. 
July, 1926, . z 

Mr. H. N. Dad, forthe Appellant. — 

Mr. Tara Shaniicr, for Respondent No, 1, 


 JUDGMENT.—This is an appeal by 
Péhlad Singh, defendant No. 1, from the 
décree of the District Judge of Sitapur, 
dated the 4th of April, 1927, affirming the 
decree ofan Assistant Collector of the First 
(lass of the samé place dated the 23rd of 
September, 1926, in a claim for ashare of | 
profits under cl. (15) of s. 108 ofthe Oudh’ 
Rent Act, 18806. 


The facts as found by the Court below 


The appellant, Pablad Singh, held an 
8-annas share in village Kohrawan, Pargana, 
Misrikh, in thé District of Sitapur; Thé 
remaining. 8 annas are owned by the 
talugdur of Ramkot and with the last 
mentioned share we are not concerned in 
this appeal. Out ofthe S ünnasowned by 
the appellant four-annas were transferred 
by way ofa usufructuary mortgage to the’ 
plaintif and the remaining 4-annas were 
subsequently transferred by a similar 
mortgage to one Aziz Ahmad, who was. 


made & pro forma defendant tothe suit, out. 


^ 
ê 


of which this appeal has arisen, Within 
his proprietary share of 8-annas Pahlad' 
Singh held 110 bighaa 9 biswas of si? lands; 
They were specifically excluded from the 


we z ~e = yrs t . 
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morigage in favour of Aziz Ahmad but it. 


must be taken thata proportionate shane of 
the sir lands was transferred to the plaintiff 


when the mortgage of 4-annas' was made in. 


his favour. It is admitted-that the defend- 


&nt-appellant, Pahlad Singh, hasallalong - 


been in possession of his sir lands. 


This suit was founded on the ground that . 


therelationship ofco-sharersexisted between 
theplaintiffand the defendant PahladSingh 
andthe Courts below have decreed the suiton 
the same footing. ‘This was obviously wrong. 


Oncethe usufructuary mortgage in favour of - 
the plaintiff was created in respect of the. 


4-annas share in favour of the defendant, 


Pahlad Singh, became a tenant with a right ' 


of occupancyin the proportionate area of 
the sir lands by virtue of s. 25 of the Oudh 


Laws Act, 1876, ifthe mortgage was made 


prior to the Ist day of January, 1902, or an 
@x-proprietary tenant within the meaning of 
3.7-A ofthe Oudh Rent Act, 1:86, if the 
mortgage was effected after the Ist day of 
January, 1902, The result isthat in either 


case he is a tenant and is not liable to . 
account. tothe plaintiff on the footing ofa . 


co-sharer: In the character of a tenant 
under s. 25 ofthe Oudh Laws Act, he is 
liable to pay so much rent only as may be 
determined by the Deputy Commissioner 


1836, Admittedly there has been no such 


determination. As an ex-proprietary tenant ,; 


under s, 7-A of the Oudh Rent Act he is 
liable to pay rent which shall be four annas 


in the rupee less than: the fair and équitable . 


rate payable by statutory tenants for land 
of the same class or classes of soil. In the 
present case, however, the parties agree that 


the profits which the Courts below have- 


assessed in respect of the sir landa fairly 


and equitably represent the amount of rent. 
“which this lend would be liable to yield ` 


in the ordinary circumstances and that the 
defendant is entitled to the reduction 


of four-annes in the rupee in the same 


amount. 


We accordingly allow this appeal and: 


modify the decree of the Court below by 


giving to- x d E. M RIS ERAS 
i d Singh for tbs of Rs: 426-12-7 for the ` 
Sea i "Babu Arun ‘Chandra Basu), for the Re« 


rent and jths of Rs. 80 for interest previous 


to the institution of. the. suit. -We also - 


grant the: plaintiff a decree for interest from 
the date of the suit to the date of realization 


on the total amount of the two figures just . 
now mentioned at the rate of l percent.. 
per mensem, As neither party has placed 


a0 "MEL 
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305 . 
the true facts of the case in the pleadings 
we think that the proper orderas to costs 


* 


would bethat. they shall bear their own 
costs all through. | 


°@ H, Appeal allowed, 


+ 


CALCUTTA HIGH COURT. T 
TO 134 anp Nos. 136 anp 137 or 1925. 
< December 6, 1927, 
Present:—Mr. Justice Duval and ` 
i ` Mr. Justice Mukerji. 
Sreemutty Rani KUARMONY SINGH - 
MANDHATA wits or Raja PRITHINATH 


`- SINGH MANDHATA, nEOEASED— 


PLAINTIFF—APPELLANT 
TET d "7 VETSUS 
DASHRATHI PATI AND OTHERS 
—DzrENDANTS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), ss. 82, GO 
Enhancement of .rent—Inerease. of cost of cultivation 


` = hesent enhancement—Discretion of Court to reduce. 
. enhancement of rent—Suit for enhancement—ÁA ppeal-— , 
* Death of joint tenant—Total abatement, 


under the provisions of the Oudh Rent Aet, : erent 
‘ants will abate entirely if one of the tenants dies 


A suit for enhancement of rent against joint tena 
and his representatives ars not brought on record in 


time, . 

. Though the" words used in s. 32 of the Béngal 
‘Tenancy Act- are of a- mandatory character, that 
section bas to be read along with s. 35 of the: Act 
‘which controls it, Section. 32 only lays down the 
procedure by which enhancement is calculated and 
s. 35 gives a'discretion.to the Court as to the extent’ 
to which enhancement should be allowed. : 

. The. facts that the cost of cultivation has increased, 
and that the landlord has succeeded in getting an 
‘enhancement recently | are sufficient grounds for 
allowing only a slight enhancement of. rent under 
s, 35 of the Act, E 

Appeal against the decrees of the District 
Judge, Midnapur, dated the 2nd June, 
1324,. modifying that of the Munsif, Third 


' Oou: 6, Midnapur, dated the 25th of Febru«- 


ary, 1924, | 

:^Babus Mrityanjoy Chatterjea and Hem 

Kumar Bose, forthe Appellant, > . 
Mr. Amarendra Nath Bose, (with him 


apondents,  . 
JUDGMENT. 

: in 8. A. No. 186 or 1925. 

-In this case, since the filing of the aps 


peal one of the respondents joint tenants 


died, The suit was. one for enhances 
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ment of rent. No substitution has been 
made and the appeal has been dismissed as 
against him by an order dated the 17th 
February, 1926. The appeal must also 
fail as against the respondent No. 1 and 
will be dismissed with ccsts as it cannot 
proceed when all the tenants are not on 
the record, 


In S. A. Nos. 121-134 anp 137 oF 1925. 


Mukerji, J.—These appeals arise out 
of suits instituted by the landlord for 
recovery of rent and for enhancement 
thereof under s. 30, cl. (b) of the Bengal 
Tenancy Act. The trial Oourt.enhaneed 
the rent al the rate of 4annas per rupee. 
On appeal preferred by the defendants, 
the learned District Judge has modified 
the decrees of the trial Court on the ques- 
tion of enhancement by allowing the 
plaintif enhancement at the rate of one 
anna per rupee instead of atthe rate of 
4 annas per rupee. 

Two grounds have been urgedin sup- 
port of this appeal by the learned Vakil 
who appears on behalf of the appellant. 
The first ground is to the effect that in 
view of the provisions of s. 32, cl, ‘(b) 
of the Bengal Tenancy Act, the learned 
Judge was wrong in holding that the 
plaintif was‘ entitled to anything less 
than what was decreed by the Oourt of 
first instance. The second ground is that 
assuming that the learned Judge was 
right in holding that he had a discretion 
de to the amount by which the rent could 
be enhanced, that discretion has been 
wrongly exercised, 

“With regard to the first of these con- 
tentions, itis true that the words used in 
s. 32 of the Bengal Tenancy Act on the 
face of them appear to be of a manda- 
tory character. But that section evidently 
has- got to be read along with s. 35 which 
controls it. Section 35 says that notwith- 
standing anything contained in the fore- 
going sections and s, 32 is one of such 
sections “the Court shall not in any case 
decree any enhancement which is under 
the circumstances of the case unfair or 


inequitable.” When the two sections 
are read together, it is clear, tbat 


9, 82 only lays down the procedure by 
which the enhancement ia to be calculat- 
ed and s. 35 gives a discretion in the 
Court to the extent to which the en- 
hancement should be allowed. 
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Ás' regards the second contention that 
has been put forward on behalf of the 
appellant, I am unable to say that the 
eonsiderations upon whieh the. learned 
District Judge has proceeded do not justify 
the reduction in the enhancement that 
he has made. He has referred to the fact 
that the cost of cultivation is now three 
or four times what it was twenty years 
ago: he has also referred to the fact that 
even upon the calculation which the learned 
Munsif has made, the average price of 
paddy had increased by 4-annas three pies 
and that the tenant was certainly entitled 
to & substantial portion out of it and he 
has also relied upon the fact that it was 
only so recently as 15 years before these 
suits that the landlord had succeeded in: 
getting an enhancement. These circum- 
stances, in my opinion, are sufficient to 
justify the decree which the learned Dis- 
trict Judge has passed and in this view 
of the matter I think that there is no 


' Substance in any of these appeals and that 


they should be dismissed with costs. 
Duval, gJ.-1 agree. 
ALN. A, Appeals dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Deorsa No, 168 
oF 1924, ; 
January 23, 1928, 
Present :—Mr. Justice Ross and 
Mr. dustice Wort. 
CHOTA NAGPUR BANKING ASSOCIA- 
T1ON Lr». HAZARIBAGH AND OTRERS— 
PLAINTIFFS~—A PPELLANTS 


versus 
Kumar KAMAKHYA NARAYAN 
SINGH AND ANOTHER-—DEFENDANTS— 
RESPONDENTS, 

Chota Nagpur Tenancy Act (VI of 1908), ss. 69, 
178—Hyjectment decree against tenant—Presumption of 
temporary nature of tenancy—Burden of proof of 
permanent tenancy—Absence of lease, effect of— 
Lease for life—Covenant against alienation—Land- 
lord's right to re-enter—N on-permanent tenure created 
before Transfer of Property Act, transferability of 
— Assignment by life-tenant—Adveree possession against 
landlord—Practice—Appeal—New case. 

The fact that no lease was executed would not 
make a remt-decree against a tenant under ss. 59 
and 178 of the Chota Nagpur Tenancy Act void, if 
the tenancy can be established otherwise. [p. 308, col. 


“The rule that the breach of a covenant against 
alienation does not operate to prevent the assigna 


\ 
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ment ofthe leased properties, but only entitles the 
lessor to damages from the lessee in the absence of 
a provision for re-entry, is not applicable to leases 
for life only. fp. 308, eol 2.] ] 

Sital Prasad v. Dildar Ali Khan (1) and Busarat 
Alt Khan v. Manirulla (2), distinguished. 

The provisions of the Transfer of Property Act 
donot apply to a tenancy created before the Act 
came into force anda non-permanent tenure created 
before the passing of the Act is not transferable. (ibid. | 

Hiramoti Dassya v. Annoda Prosad Ghosh (3), fol- 
lowed. 

An appellant cannot be allowed, after failing in 
the contest in the lower Court to setup an entirely 
new casein appeal. [p. 309, col. 1] 

A purchaser ofa tenure from a life-tenant cannot 
prescribe against the landlord so long as the life- 
tenant is alive. [ibid] 

The fact that a decree in ejectment has been 
passed against a tenant under s. 59 of the Chota 
Nagpur Tenancy Act in a reot suit raisesa strong 
presumption that the tenure is only of a temporary 
nature inasmuch as by the provisions ofs. 59, it is 
only a tenure-holder who has not a permanent or 
transferable interest, whose lease is liable to ba 
cancelled and who is liable to ejectment when an 
arrear of rent is adjudged to be due from him. [p. 309, 
cols. 1 & 2.] 

The burden of proving the existence of a per- 
manent tenure in derogation ofthe landlord's prima 
facie title is on the person who sets up such a 
right. [p. 309, col. 2.] 

Rajah Sahib Perhlad Sein v. Doorgapersaud 
Tewarree (5), and Sundarbas Kueri v, Dilwar Sahu 
(6), relied on. MN 

Appeal from & decision of the SGabordi- 
nate Judge, Hazaribagh, dated the 3lst of 
t 1924 — 
i r. Bankim Chandra De, for the Appel- 
ants. 


Mesara. Sushil Madhab Mullick and 
Abani Bhusan Mukerji, for the Respond- 


ents, : 
JUDGMENT. 

Ross, J.—This is an appeal against a 
decree of the Subordinate Judge of Hazari- 
bagh dismissing a suit brought by the 
plaintifs for recovery of possession of 
Mauza Nawadi alias Belwatand on a dec- 
laration that a decreas for ejectment 
iu Ta Suit No. 210 of 1920 was null and 
void. 

In view of the argument which was ad- 
vanced in appeal itis necessary to state the 
pleadings in some detail, ; 

The plaintiffs dllege that they are tenure- 
holders of Mauza Nawadiin equal shares 
and that the former tenure-holders, were 
the ancestors of Bakshi Narayandes and 
Sambhuprasad, who is defendant No. 2, 
aud their interest in the village was per- 
manent, heritable and transferable. The 
plaintiffs purchased the interest of Mosaheb- 
lal the grandson of Narayandas and of 
Sambhuprasadin execution sales in 1899 
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and 1901 and took delivery of possession 
and were in possession until 1923. They 
also applied for registration of their names 
in the offies of defendant No. 1, the pro- 
prietor of the Ramgarh Estate. In 1919 
the defendant No. 1 brought a suit for 
arrears of rent against Sambhuprasad and 


` obtained a decree with an order for eject- 


ment. This decree is impugned as fraudu- 
lent and without jurisdiction on five grounds 
of which the principal ground is that in 
the plaint it was alleged that Narayandas 
and Sambhuprasad had got the village in 
suit under registered pattaand kabuliyat 
and that the tenancy was an itstimraré 
mokarrari tenure with life-interest, whereas 
it wasin fact a permanent, heritable and 
transferable tenure which had been granted 
to some remote ancestors of the family of 
Sambhuprasad. Another ground was that 
the plaintifis were not made parties to 
this rent suit although they had applied 
for mutation of their names under s. ll 
of the Ohota Nagpur Tenancy Act, Tha 
other grounds. need not be specified 
here, because they were not pressed in 
appeal, ` 

The suit was defended by defendant 
No. 1 who put the plaintiffs to proof of 
their title and possession and alleged that 
the tenure in suit was not granted to a 
remote ancestor of the family of Sambhu- 
prasad, but was granted to Narayandas and 
his grandson Sambhuprasad for their lives 
and was resumable on the death of the 
Original grantees and on failure to pay 
rent; and that mokarraridars had always 
been paying rent tothe Raj and getting 
receipts and sometimes rent was realized 
by suit, It was further pleaded that the 
decree in rent Suit No. 2100f 1920 was pro- 
perly obtained, 

The learned Subordinate Judge found 
that the plaintiffs proved that they had 
purchased the village and that their pre- 
vious possession was practically admitted 
and was supported by collection papers, 
He further found that the tenure was in 
fact granted to Narayandas and Sambhu- 
prasad and that it wasnot a permanent 
tsnure, but a tenure for the lives of thegran- 
tees. He also found that there was no 
fraud or want of jurisdiction in the rent 
deeree in which the order in ejectment 
was legally made under ss. 59 and 178 
ofthe Chota Nagpur Tenancy Act, 

With regard to the question of fraud 
all that was argued was that para, 2 of the 
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plaint in the rent suit contained two false 
statements: (1) that the grant to Narayan- 
das and Sambhuprasad was under a re- 
gistered patta and kubuliyat and (2) that 
Sambhuprasad the survivor of the two 
grantees had been holding possession of 
"the village by virtue thereof. The learned 
Subordinate. Judge has dealt with this 
point and it need not be further con- 
Bidered. : 

The main argument was that s. 178 of 
the Chota Nagpur Tenancy Act relates 
to cases where there is an admitted 
relation of landlord and tenant, where- 
as in the present case that relation is 
not admitted by the defence: that the 
decree is not binding on the plaintifs 
because they were not made parties to the 
suit; that the decree against Sambhu- 
prasad was void because no lease was 
executed; and, finally, that the plaintiffs 
have agood titleeither because the coven- 
ant in the draft lease (if it be assumed 
that a lease was executed in these terms) re- 
straining alienation was void, or by adverse 
possession. So far as s, 178 is concerned, 
the suit was between the landlord and 
Sambhuprasad’the tenant and, as the decree 
passed the tenure, the plaintifs were liable 
to ejectment even ifthe landlord did not 
admit their tenancy; butit may be observ- 
ed’ that the case in the plaint is that the 
plaintifis were tenants. Secondly, it is 
true that the plaintiffs were not made par- 
ties to the rent suit, but it appears that in 
1904 an application was made tothe land- 
lord for registration of their names and 
that application was refused and no fur- 
ther steps were taken by the plaintifs to 
enforce mutation. They were, therefore, 
not necessary parties. Thirdly the fact 
that no lease .was executed in favour of 
Bakshi Narayandas and  Sambhuprasad 
would not make the decree against Sambhu- 
‘prasad void if the tenancy was otherwise 
establishad; and the evidence shows that 
sent was paid by Bakshi Narayandas and 
Sambhuprasad in 1869 (Ex. G) and in 1882 
(Ex. G-1) and further that suits for rent 
were brought and decrees obtained for 
rent of 1912 to 1914 against Sambhu- 
prasad (Ex, S) which were statisfied by the 
plaintifis on behalf of the judgment-debtor 
(Ex. T), and for 1915 to 1918 against Sambhu- 
prasad (Ex. 8-1) and that decree was in- 
corporated in the decree for rent of 1918 
pod 1819 (Exs. R-3, R-5 and R-t) which was 
alan passed againat Bambhuprasad, It wea 
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in execution of this decree that the plaint- 
ifs. were ejected (Ex. M). Therefore, whe- 
ther or not a lease was executed in favour 


- 


of Bakshi Narayan Das and Sambhuprasad, : 


there can be no doubt that they were treat- 


ed astenants and accepted the position of : 


tenants by receipt and payment of rent. 
Fourthly, assuming that there was a lease 
in the terms of the draft (Ex. K), the 
learned Advocate for the appellant argues 
on the authority of Sital Prasad v. Dildar 
Alt Khan (1) that the breach ofthe cove- 
nant against alienation does not operate to 
prevent the assignment of the leased pro- 
perties, but only entitles the lessor to 
damages from the lessee, in the absence of 
any provision for re-entry. That decision 
is not of much assistance because it was a 
case of a sub-lease which evidently would 
not be against the covenant. In Basarat 
Ali Khan v. Manirulla (2) Jenkins, O. J., held 
that an assignment was operative notwith- 
standing the covenant, That, however, was 


a ease of a permanent lease with a res- - 


traint on transfer, without any provision 
for re-entry. These decieiots have no 
applieation to the present case where the 
lease wasagleaseforlifeonly.In Hiramoti Das- 
8ya v. Annoda Prosad Ghosh (3)it washeld that 
the provisions of the Transfer of Property 
Act do not apply to a tenancy created 
before the Act came into force and that a 
non-permanent tenure created before the 
passing of the Transfer of Property Act 
is not transferable. 
upon on behalf ofthe appellant are, there- 
fore, of no assistance to him. .It is un- 
necessary to consider whether the lease 
was void for want of registration or be- 
cause it was granted in favour of an 
infant, because itis the evidence, and itis 
conceded, that no lease was in fact executa 
ed. Therespondent relies onthe evidence 
whichI have already. referred to to show 
that there was tenancy which may be infer. 
red from the actings of the parties. 

The lást.is the most serious argument 
and it was on atitle by adverse possession 
that the learned Advocate ultimately rested 
his case. He pointed out that the plaintifs 
had purchased in 1899 and 1901 and had 
thereafter been continuously in possession 
and that in 1904 they had brought their 
purchase tothe notice of the landlord. by 
applying for registration in his office; and 
I) 33 Ind. Cas, 408; 1 P. L. J, 1; 3 P. L, W. 80. 


3) 2 Ind. Cas. 416; 36 O, 748; 10 O, L, J. 49, 
(8) 70, Ld, 982, 


The decisions relied- 
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he contended that by long continued 
possession the plaintifis had acquired a 
limited interest adversely to the respond- 
ent. He supplemented this argument by 
Gontending that as the lease in favour of 


Narayandas and Sambhuprasad was void, 


the landlord's right of reeantry accrued 
from the date of its execution and that 
consequently Narayandas and Sambhu- 
prasad had also prescribed against the 


landlord before the plaintiffs acquired their ' 


title. The latter argument is not well- 
founded. There was in fact no lease, void 
or otherwise,as I have already ssid and 
there is no question of any right of 


re-entry accruing tothelandlord as Beans 
t is 


Narayandas and Sambhuprasad. 
contended that if the plaintiff were iu 
long.continued possession, the mere fact 
that the landlord chose to bring a suit for 
rent against Sambhuprasad would not 
defeat the plaintifis’ title. Now -on this 
argumentitis tobe observed in the first place 
that this was not the case for the plaintiffs 


at the trial and it is contrary to the plead-, 


ings where a "valid tenure in the plaint- 
iffs’ predecessor is asserted and it is claimed 
that that tenure was permanent and trans- 
ferable and was transferred to the plaintiffs. 
The parties went to trialon the question 
of the permanency. or otherwise of the 
grant to Narayandas and Sambhuprasad 
and’ I am doubtful whether the appellant 
“is entitled, after failing in that contest, to 
raise an entirely new case in appeal. The 
learned Advocate for the respondent com- 
plains that if this case had been made at 
the trial, he would have been- in a position 
to produce his collection paper to show that 
rent had been regularly paid or realised by 
suit from Sambhuprasad up tothe date 
of.the last execution. The answer, how- 
ever, tothe argument is that the plaintiffs 
,could not prescribe against the landlord 
so long as the tenant for life was alive 
and itis not disputed that Sambhuprasad 
is still alive. If he was a tenant for life, 
time has not yet begun to runagainst the 
landlord and, consequently, the plaintiffs 
ean have no title by prescription. The 
question then reduces itself to this, whe- 
ther Sambhuprasad was a tenant for life ? 
Strong evidence of the temporary nature of 
the tenure isfound inthe fact that a decree 
in ejectment was passed in the suit for 
rent, because by the provisions of s. 59, it 
is only a tenure-holder who has not a 
permanent or transferable interest, whose 
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lease is liable to be aancelled. and who ig 
liable to ejectment when an arrear of rent 
isadjudged to be due from him. The pre- 
sumption ofthe correctness of the decree 
is against the plaintiffe and it was for 
them to show that the decree was with- 
out jurisdiction. [Jeo Lal Singh v. Wazir 
Narain Singh (4)] Moreover unless the 
plaintiffs’ predecessor had a permanent 
tenure, the plaintiffs are entitled to no 
relief and the burden of proving the ex. 


. jatence of à permanent tenure in derogation 


of the landlord’s prima facie title ig on 


‘the plaintiffs ‘Rajah Sahib Perhlad Sein v, 


Doorgapersaud Tewarree (5); Sundarbag 
Kueri, v. Dilwar Sahu (6)]. But there. is no 
proof of the permanent tenure nature of 
the- tenure- to deprive the decree in eject- 
ment of its evidentiary yalue to the 


contrary. Oral evidence was given on be» 
half of the defence by Mosahablal, the 
grandson of Narayandas that the grantto 


Narayandas and Sambhuprasad was for 


‘life only. In his petition to be made a party 


to the rent suit (Ex. J) plaintiff No. 1 


asserted that he had purchased an istim- 
"rari mokarrari interest in Mauza Nawadi 


and it has been held that in Hazaribagh an 
istimrari mokarrari interest is a life inv 
terest only, Apart from this admission 
(if it can he taken to be an admission) 
the fact remainsthat all that is establish- 
ed on the evidence isa tenancy in Sambhu- 
prasad and thatthe plaintiff has failed to 
establish thatit was a permanent tenure, 
Consequently it. must have been of a tem- 
porary nature and it continued by the 
receipt and payment of rent until the 
deereein Suit No. 210 of 1920 was passed. 
It is, therefore, impossible for the plaint- 
iffa to set up a title by prescription ac- 
quired during the continuance of the 
tenancy. 

In my opinion, therefore, all the grounds 
taken in support of this appeal fail, 
The appeal must be dismissed with costa. 


Wort, J.—1 agree. ND 
A. N. A. Appeal dismissed. 
(4) 63 Ind. Cas. 764; 2 P. L. T. 638. 

(5) 12 M. I. A. 286; 2 Suth. P. C. J. 225; 2 Sar. P. O, 
J. 429; 20 E. R. 347. 

(6) 52 Ind. Oas. 701; 1 P. L. T, 30; (1920) Pat. 39, 
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OUD CHIEF COURT. 
FrpsT Orvin Arrear No. 39 or 1997, 
January 10, 1928, 
Present;—Sir Louis Stuart, Kr., 
Chief Judge, and Mr. Justice Reza, 
Thakur RAJ FATEH SINGH 
—PLAINTIFF— ÁPPELLANT 


VETSUS 
Thakur BALQEO SINGH anv ANOTBER— 
_ DERENDANTG— RESPONDENTS, 

. „Evidence Act (I of 1872), s. 18—J udgment reciting 
illegitimacy, relevancy of—Hindu Law—Succession— 
Illegitimate sons of Thakur, whether Sudras—Succes- 
pion to collaterals, 

_, A judgmentin which the illegitimacy ofa person 
is recognised is admissible in evidence under s. 13 of 
the Evidence Act. where the question of his legiti- 
macy isin issue in a subsequent suit. [p. 318, col. 


X 
Collector of Gorakhpur v. Palakdhari Singh (1), re- 
.ferred to. 
Illegitimate sons of a Thakur are Sudras and can- 
bs n to the estate of collaterals as heirs. (p. 315, 
col. 1. 
Shome Shankar Rajendra Varere v. Rajesar Shwami 
Jangam (2), referred to. 


Appeal against a decree of the Sub- 
; euge, Bahraich, dated the 23rd December, 


Messrs. Niamat Ullah, Ali Zaheer, Radha 
Krishna and S. N, Srivastava, for the 
Appellant. 
^. Mr. Bisheshar Nath, for the Respondents. 

. dUDGNMINT,.—This is a plaintiff's 
appeal against the decree of the learned 
Subordinate Judge of Bahraich, dated 23rd 
December, 1926, dismissing the plaintiff's 
suit. The suit was originally forthe pos- 
“session of three villages Harakpur, Bhojia 
and Dharampur and the superior proprie- 
tary rights in Lal Bojhia. All these 
villages are situated in the Nanpara Tahsil 
of the Bahraich District. The plaintiff's 
case was that this property originally 
belonged to a certain Bakhtawar Singh, 
from whom it descended to Bakhtawar 
Singh’s son Raghunandan Singh, who 
died on the 24th February, 1892, leaving a 
widow Indra Kuar and two daughters 
Bhagwant Kuar and Sukhraj Kuar. The 
plaint proceeded that after the death of 
Raghunandan Singh, Indra Kuar had suc- 
ceeded to the property with the estate of a 
Hindu widow, thatshe died on the 20th 
June, 1891, and was then succeeded by her 
two daughters, Bhagwant Kuar and 
Sukhraj Kuar, who held the estate of 
daughters in the property, that Sukhraj 
Kuar had died on the 20th January , 1908, 
that her sister Bhagwant Kuar then obtain- 
ed a daughter's estatein the whole property, 
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that Bhagwant Kuar died on the 18th 
September, 1920, that on that date the 
gucceasion opened to Amir Singh, the plaint- 
it's father, and that, Amir Singh having 
died on the 2nd September, 1924, the plaint- 
iff, as the heir of Amir Singh, was entitled 
to succeed to the property. Amir Singh 
was the son of Mahipat Singh. Mahi- 
pat Singh was the son of Ram Singh. 
The plaintifi's case was that Ram Singh 
and Bakhtawar Singh were brothers, 
being the sons of Chheda Singh and 
that his father Amir Singh was the 
nearest collateral on the date of Bhagwant 
Kuars death. The suit was instituted 
against Baldeo Singh, the husband of the 
deceased Bhagwant Kuar, who wasin pos- 
session of a portion of the property and 
also against Sardar Karam Singh, who 
had purchased Harakpur from Bhagwant 
Kuar and Sukh Raj Kuar on the 
23rd July, 1895, for one hundred 
thousand.rupees and had purchased Bojhia 
from Baldeo Singh on 18th October, 1923, 
fortwo hundred thousand rupees. Later 
Kailash Kuar, the second wife of Baldeo 
Singh, was impleaded as a defendant. 


. Other persons had been joined as defend- 


snts but the plaintiff subsequently with- 
drew the suit against them. The array of 
parties when the suit proceeded to evidence, 
was Raj Fateh Singh plaintiff-appellant on 
one side and Baldeo Singh and his wife 
Kailash Kuar together with Sardar Karam 
Singhon the other. Sardar Karam Singh 
contested the suit taking, amongst other 
pleas, the plea that neither Ram Singh nor 
Bakhtwar Singh was the legitimate son of 
Chheda Singh. Baldeo Singh did not 
directly state that Bakhtawar Singh and 
Ram Singh were illegitimate, but he refused 
to admit the pedigree set up by the plaintiff 
and thereby put the plaintiff to proof. 
Baldeo Singh asserted a title in himself 
based upon allegations that Raghunandan 
Singh had left a full estate under a Will to 
Indra Kuar from whom the estate had 
descended with full proprietary title to his 
deceased wife Bhagwant Kuar, and he took 
the plea that he was the heirof Bhagwant 
Kuar, He accepted the transfer in favourcf 
Sardar Karam Singh in respect of both of 
Harakpur and Bojhia. Issnes were framed. 
The first three issues were concerned with 
what the learned Subordinate Judge con- | 
sidered to be the question that should be 
decided first. That was the question as to 
whether Bakhtawar Singh and Ram Singh 
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wore the legitimate song of Ohheda Singh, 
and the learned Subordinate Judge proceed» 
ed to take evidence upon these issues; after 
hearing this evidence he arrived at, the 
finding that Bakhtawar Singh and Ram 
Singh were illegitimate sons of Chheda 
Singh from separate mothers. Having 
arrived atthis finding he arrived at the 
subsequent finding that under the Mitak- 
shara Law Amir Singh had no title to suc- 
-ceed to the property of Raghunandan 
Singh. It is necessary to state here a 
peculiar feature of the conduct of the case. 
Sardar Karam Singh stood, if the plaintiff 
succeeded, to lose both Harekpur and 
Bojhia villages for which he had paid three 
hundred thousand rupees. Provided he 
retained his title to Harakpur and Bojhia, it 
would ordinarily be of no interest to him 
what happened to the remaining property 
in suit. After the plaintiff's evidence had 
been recorded in full on these issues, Sardar 
Karam Singh, acting in conjunction with 
Baldeo Singh and Kailash Kuar, opened 
evidence. Five witnesses had been called for 
the defence up to the 17th March. 1926. 
Onthe 20th March, 1926, Sardar Karam 
Singh paid fifteen thousand rupees in 
cash fo the plaintiff-appellant and the 
plaintiff-appellant withdrew the case 
against Sardar Karam Singh and renounc- 
ed his claim to Harakpur and Bojhia, 
leaving Sardar Karam Singh in uninterrupt- 
ed possession and enjoyment of those 
villages. Baldeo Singh and Kailash Kuar, 
who were no party to this arrangement and 
had nothing to gain by it, continued to-call 
evidence. After their evidence was con- 
cluded they filed an application on the 
14th September, 1926, pointing out that they 
had'all along denied the case asserted by the 
plaintiff in respect of the pedigree and that 
this case involved a decision as to whether 
Bakhtawar Singhand Ram Singh were the 
legitimate sons of Chheda Singh; and that 
they had aceepted the explicit assertion . of 
Sardar Karam Singh that these two persons 
were illegitimate, but that being apprehen- 
sive as to what might be considered to 
result from the withdrawal of Sardar 
Karam Singh from the suit, they wished to 
re-assert their position, and to state that they 
wished the evidence produced by Sardar 
' Karam Singh to be considered as evidence 
for them. The learned trial Judge accept- 
ed their plea and decided the suit in 
accordance with it. On the J2th January, 
1926, Baldeo Singh and Kailash Kuar 
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clearly joined Sardar Karam Singh in -his 
application that evidence should be taken 
on the firstthree issues and that the three 
issues should be decided as preliminary, 
The first three grounds of appeal impugn 
the action taken by the learned trial Judge. 
The positiontaken by thelearned Counsel for 
the appellant, is that as Sardar Karam Singh 
had retired from the case andas he alone 
had asserted the illegitimacy of Bakhtawar 
Singh and Ram Singh, the Subordinate 
Judge had no right to decide whether 
those persons were or were not legitimate, 
He asserted in effect that Baldeo Singh and 
Kailash Kuar were estopped in the matier, 
and that they had no right to have the 
plea determined. We do not agree with the. 
learned Counsel on this point. It ia per- 
fectly clear that Baldeo Singh and Kailash 
Kuar put Raj Fateh Singh tothe proof of 
the pedigree. It wasfor him to prove tbat 
Amir Singh was the nearest collateral ta 
Raghunandan Singh atthe time of Bhag- 
want Kuar's death, “A necessary step to 
the proof of this case was to establish that 
Ram Singh end Bakhtawar Singh were the 
legitimate sons of Obheda Singh. The 
learned trial Judge took a proper course in 
recording evidence upon these issues, and 
in deciding these issues in spite of the fact 
that Sardar Karam Singh hed retired from 
the suit, the plaintif- appellant having 
withdrawn the suit against him. 

We now come to the next plea raised in 
theappeal which contests the finding of 
fact that Ram Singh and Bakhtawar Singh 
were illegitimate, The main evidence 
upon this point is documentary evidence, 
Chheda Singh was the proprietor of the 
Isanagar estate, It is admitted that he 
died about 1811. A. D. He was succeeded 
by his son Ranjit Singh, Ranjit Singh was 
recognised by the British Government after 
1857 as the proprietor of the Isanagar 
estate, He obtained a sanad and his name 
isrecorded as taluqdar of the Isanagar estate 
in the Kheri District. It was entered ag 
120 in List I and as 51 in List II of the Lists 
prepared under Act I of 1869. It is further 
admitted that ChhedaSingh had born tohim 
four sons—Ranjit Singh, Ram Singh, Bakh- 
tawar SinghandJagat Singh. Jagat Singh 
died childless. In addition to the property 
in the Kheri District there was property in 
the Bahraich District. We find from Ex, 


22 that Mahipat Singh, the son of Ram 


Singh, instituted in 1861 in the Settlement 
Courts a claim forthe village of Urgurwa, 


[A * L^ 


if the Bahraich District, which stood in the. 


mame of Ranjit Singh, on.the ground that 


‘this village had been granted to his father > 
most of the facts: The tillaga originally 


as muafi.' We further find that Mahipat 
Bingh claimed under-proprietary rights in 
“1870 from Ranjit Bingh in respect of a 
‘village called Raipurin the Kheri District 
“from the Settlement Courts. In respect of 
the property now in dispute we find that 
there was a suit, which terminated by an 
order of the Commissioner of Fyzabad in 
“1870, in which Bahraich ‘property was the 
subject of dispute between Ranjit Singh 
and Raghunandan Singb, the . dispute 
terminating in a portion of the property 
being allotted to Raghunandan Singh and 
a portion ofthe. property being allotted to 


Ranjit Singh. The question. of the legiti- ` 


macy of Ram Singh and. Raghunandan 
Singh is discussed in these proceedings. 
We shall take first the case of Ram Singh. 
Tn the Bahraich proceedings we find that 
Mahipat Singh’s agent Azimulla holding a 
properly executed power-of-attorney, made 
a statement before the Court on the 31 July, 
1869, of which Ex. A. 37 is a certified copy. 
In this he clearly stated that Ohheda Singh 
had been legally married to two wives. 


From one wifehe had no issue from the. 


other wife he had as issue Jagat Singh and 
Ranjit Singh. He continued that Ohheda 
Singh had two wives (as he calls them) to 
whom he was not married, in other words, 
that he had two mistresses and that Bakhta- 
war Singh was born from one mistress 
and that Ram Singh was born from the 
other mistress. The case in respect of 
Urgurwa and other villages was not affect- 
ed by consideration of the legitimacy of 
Bakhtawar Singh and Ram Singh. The 
Settlement Officer dismissed it because 


he found that Mahipat Singh had never: 


held a separate kabuliyat. In respect of 
the claim to Raipur we find that Saktu 
Lal who was the agentof Mahipat Singh, 
made 2 statement before the Settlement 
Officer, ` a certified copy of which is 
Ex. A-22,in which he is recorded as having 
said "My principal is a bastard. My claim 
in Bahraich was dismissed.” The Settle- 
ment Officer dismissed the claimin Ex. A-18 
finding that Mahipat Singh had failed 
to make good a claim for sub-settlement, 
The claim to sub-settlement was based, not 
upon MahipatSingh’srelationship to Chheda 
‘Singh, but on an alleged Parwana of the 
year 1828 A.D. In respect of Bakhtawar 
Singh we find a judgment (Hx. A-10) in 
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which the:Commissioner of. Fyzabad states 
as follows :— TD LR HU Sr ef 
“ There is little if any dispute about 


belonged tosome Banjaras, who are said ` 
to have robbed their neighbours and to 
have become 80 troublesome that in the 
year 1924 | Fasli, the Nizam Hakeem Mahdi 
Ali Khan determined to crush them and 
called. on the neighbouring taluqdars for 
assistance,  Ohbeda Singh talugdar of 
Isanagar had died in 121y Fasli leaving a 
legitimate son Ranjit Singh the present 
talugdar then a year old, also an illegitmate 
son Bakhtawar Singh, father of. Raghu- 
nandan Singh, who was grown up and who 
became manager on Chheda Singh's 
death.” 
“Now if these documents to which we 
have referred are admissible in evidence 
it would be difficult to find, in our opinion, 
evidence more cogent or more reliable to 
establish that neither Ram Singh nor 


‘Bakhtawar Singh was the legitimate son of 


Chheda Singh. There is & clear admission 
of two agents of Mahipat Singh, the .son 
of Ram Singh, that Ram Singh ‘was not 
legitimate, There is the clear finding of a 
Court that Bakhtawar Singh was admitted 
by his own son Raghunandan Singh not to 


be legitimate. The learned Counsel for 


the ‘appellant has devoted considerable 
argument to show that these documents are 
not admissible in evidence. We consider 
that Azim Ullah’s statement, (Ex. A-37) 
and Sakhtu Lal's statement (Ex. A-22) are 
certainly admissible in evidence : under, 
amongst other sections, 8. 18 of Act I of 
1872: They were statements made by an 
agent to a party to -proceedings in circum- 
stancea, which, in our opinion, show that 
they were expressly or: impliedly authoriz- 
ed to make the admissions. They thus 
fall under the head of admissions and they 
are admissions by Mahipat Singh who was 
the father of Amir Singh under whom the 
plaintiff claimed. They are, we consider, 
also admissible under the provisions of s. 13 
of Act I of 1872 as establishing an instance 
in which the legitimacy of Ram Singh 
was denied. They may also be admissible 
under ss. 32 and 50, but that point, need. 
not be decided.. It is sufficient that they 
are admissible. The judgment (Ex. A-10) 
stands, however, on a different footing. It 
can be admitted, if admitted at all, only 
underthe provisions of s. 13. Applying 


what we consider te be the prineiple laid 
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down inthe decision of a’ Fall Bench of 


the Allahabad High -Oourt; Collector of” 


-Gorakhpur v. Palakdhari Singh (1), we con- 
sider that this judgment is admissible in 
evidence under-s. l3 to establish. the 


illegitimacy of Bakhtawar Singh. The: 


judgment, as. will beseen, states that there 
was practically no dispute as to the fact 
that Bakhtawar Singh was illegitimate, Now 
it is to be noted here that the parties in this 


Buit appear to have accepted this position. . 


The dispute did not turn upon the ques. 


fion asto whether Bakhtawar Singh was. 


or was not illegitimate, but on the ques- 
tion as to whether the property, which had 
been granted asa reward for the assistance 
given by Bakhtawar Singh in quelling the 
raids ofthe Banjaras, had been granted to 
him or to Ranjit Singh or to both jointly. 
Nothing turned upon the determination of 
the question of legitimacy between the par- 


ties but the relationship was clearly stated. 


by both parties in order, to enable the Court 
to understand the situation, which was that 
Bakhtawar Singh made no claim to the 
Isanagar taluga because he was legitimate, 
that he was in fact illegitimate and that he 
was. acting as manager of the Isanagar 
taluqa on behalfof the minor Ranjit Singh, 
Such being the case, the Court had to de- 


' termine whether the grant had been given . 


to him in his individual capacity, or as 
manager on behalf of the taluqdar, and this 
question the Court decided by dividing the 
property taking the view that as it was 
unsafe to say how it had been granted, it 
was more equitable to partition it between 
the two rival claimants. This appears to us 
-to bea clear instancein which the illegiti- 
macy of Bakhtawer Singh was recognised. 
There is, however, further documentary 
evidence on the subject. Raghuraj Singh, 
the son of Ranjit Singh, who succeeded his 
father as talugdar of Isanagar, gave evi- 
dence in 1902 ina suit before the Subordi- 
nate Judge of Sitapur. A certified copy of 
this evidence is Ex. A-76. In re-examina- 
tion this is what he deposed to as to 
Raghunandan Singh. He said :— 


“ Raghunandan Singh was illegitimate, 
hence Isaid his wife did relate to me as 
sister-in-law. Raghunandan Singh’s father 
was theoffspring of the conneetion between 
my grandfather and a female servant who 
had gone with my real grandmother. She 
was not married to my grandfather, nor I 


(1) 142 A. 1; 6 Ind, Dee, (N. s.) 751 (F. B.). 
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know of what caste she wag, I donot know 


‘where Ragounandan father. or Raghu- 


nandan was married. I did never dine with 


Raghunandan Singh normy father did, as 
: Raghunandan’s father was illegitimate. No 


other members of my family dine with 
him, Excepting in matters of interdining, 


‘he was treated by us asa member of the 


brotherhood, My grandfather gave some 
villages to Raghunandan’s father and my 


father gave some villages to eRaghunandan 


Singh in the shape of maintenance," 

This deposition is clearly admissible in 
evidence under the provisions of s. 32 of 
Act Iof 1872. 1t is a statement by a decease 
ed person as tothe existence of relation- 
ship, the person having special means of 
knowledge, and the statement being mada 
before the legitimacy of Bakhtawar Singh 


.was called in question. We do not find 
that up till that period anything had turned 


on the decision of the “question as to whe- 
ther Bakhtawar Singh was or was not legi- 
timate, The statement is further admissi-. 

ble under s. 50 of Act I of 1872asshowing ` 
conduct. There is further.an important piece - 
òf evidence as to conduct shown in the 
succession to the Isanagar taluga. The 
judgment (Ex. A-2) is evidence of this, 
It clearly shows-that on the death of Ohheda - 
Singh Ranjit Singh wasa child of only 
one year old, and that Bakhtawar Singh 
was a grown man.. If Bakhtawar Singh had 
been legitimate he should clearly have 
succeéded to the estate of Isanagar. Ha 
clearly did not succeed. There could hardly . 
beany question of his being kept out of 
his rights (if he had any) by force, for we 
find that he was managing the estate on 
behalf of the infant Ranjit Singh. This 
evidencé certainly supports the conclusion 
that Bakhtawar Singh was not legitimate. 
There are other documents but they are 
not so important, Against this documentary 
evidence the plaintiff-appellant has put up 
statements of Rajindra Bahadur Singh, the 
son of Raghuraj Singh. Rajindra Bahadur 
Singh has clearly stated in Ex. 6 and 
Ex. 19, while giving evidence on two 
separate occasions, that Ram Singh . was 
legitimate and appeared to suggest that . 


.Bakhtawar Singh was also legitimate ; but 


the value of his evidenceto this effect is 
discounted considerably by some statements 
thathe made in. Ex. lv. He said :— 
"From the time I attained the age of 
discretion, I did not see my father and 
Raj Mahipat Singh on messing terms on 


2M 


account of some quarrel. Atthat time I 
was about five or six years old. When I 
was under five or six years old I used to 
go anl take my meals atthe house of Raj 
Mahipat Singh. When I was five or six 
years old, I never saw my father taking 
meals at the place of Raj Mahipat Singh 
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I arenoton messing terms. When I was 
five or six years old, my father had, for- 
bidden me.neither to go nor to take my 
meals atthe house of Rj Mahipat Singh. 
Since that time I had no opportunity of 
taking my meals with him in one thali, 
When on the occasion of any ceremony I 
went to his place, he served me with food 
in keeping with my status and I ate it. 
Nineteen years ago, on the occasion of 
the marriage ceremony of Raj Mahipat 
Singh's son, Ijoined him and he fed me 
.in accordance with my status. I did not 
. take: my meals at his place asa biradari. 
After that I joined in the birth ceremony 
of Thakur Raj Mahipat Singh's grandson. 
Even at that time I did not partake of 
meal as. a biradari. I cannot say whether 
I would have eaten if -Thakur Mahipat 
Singh had invited me as a biradari; be- 
eause ifI had enquired from my father, 
I cannot say whether he would have given 
me leave or not. Át this time Jam un- 
willing to take my meal so long as the bira- 
dari ‘dispute between myself and ‘Raj 
Mahipat Singh is not settled. The dispute 
between my father and Raj Mahipat Singh 
was due to the fact that they were constant- 
ly in litigation against each other ; and so 
they were not on messing terms," 

Now it is tobe noted that the witness who 
was endeavouring to support the legitimate 
origin of Mahipat Singh’s family was put 
to. considerable difficulty by having to ad- 
mit fhat after he was five ar six years old 
(that is to sayfor some twenty years be- 
fore he gave his evidence) he had never 
partaken ofa meal with Mahipat Singh as 
one of his family. It isa well-known fact 
that the rules forbidding a twice-born 
. Hindu to eat in the house of aman with 
whom he is not permitted to eat by caste 
rules do not apply until after such person 
has performed the Janeo ceremony. Child- 
ren before the Janeo ceremony cannot 
contract impurity from taking meals in 
this manner. The trend of this witness's 
evidence. appears to us to show that he was 
endeavouring to palliate what he could not 
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palliate, and thatthe true explanation was 
that Mahipat Singh's family was not legiti» 
mate, It is also very ' noticeable that 
Rajindra Bahadur Singh's statement is at 
a direct variance with the statement of. 
his own father Raghuraj Singh. `. ` 

We next come to the evidence given by 
Indra Kuar in the year 1892. This has 
been put up by the learned Counsel for 
the plaintiff-appellant. It is certainly to the 
effect that Mahipat Singh's family was legi- 
timate. This evidence will be found in 
Ex.560 and Ex.57. Thera is further other 
documentary evidence which does not seem 
to us to be ofa very great value. We 


‘have examined all the documentary evi- 


dence which the learned Counsel for the 
plantif-appellant has placed before us. 

In addition to the documentary evidence 
thera was a mass of oral evidence adduced 
by the plaintiff on one side to prove the 
legitimacy of Ram Singh and Bakhtawar 
Singh, and adduced by the defendants to 
establish their illegitimacy. The learned 
trial Judge has touched on this evidence, 
We have nothing to add to his comments 
with which we agree, After examining 
the oral evidence and the documentary 
evidence we find that the learned trial 
Judge arrived at the correct conclusion 
that Bakhtawar Singh and Rem Singh 
were not the legitimate sons of Chheda 
Singh, We find upon the evidence that 
Bakhtawar Singh and Ram Singh were 
illegitimate song of Chheda Singh by differ- 


ent mothers. 


The learned Counsel for the appellant 
has argued that even on the finding that. 
Bakhtawar Singh and Ram Singh are the 
illegitimate sons of Chheda Singh by differ- 
ent mothers his client should succeed as 
the nearest collateral. Hecan adduce no 
authority in support of this proposition. 
It is sufficient in our opinion in decid- 
ing against this proposition to refer to the 
decision of a Bench of the Allahabad High 
Court in Shome Shankar Rajendra Varere 
v. Rajesar Shwami Jangam (2). In this 
decision Banerji J., discusses the 1igLts 
of inheritance of illegitimate sons amongst 
Sudras. Bakhtawar Singh and Ram Singh 
were according to our finding, Sudras. 
They were illegitimate soas of a Thakur. 
They could thus be only Sudras, 
Therefore, this decision, which applies the 
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Mitakshara Law to the case of Sudras, is of 
Ereat value and wefind it of absolute au- 
thority. Banerji, J., init has discussed 


the actual text of the Mitakehara and of ` 


Manu and hes found that 

“This is distinct authority for holding 

that the illegitimate son is not a collateral 
heir, By an exceptional rule.,.he takes only 
‘his father’s estate by right of inheritance, 
and according to their Lordships of 
the Privy Council hé does so by right of 
survivorship also. But there is no authority 
for holding that he succeeds to the estate 
of collaterals as heir." 
. The rule guiding collaterals’ succession 
is based on the text of Manu that the in- 
heritance belongs to the nearest sapinda 
and, according to the view taken by Banerji, 
J., which is the view which we adopt, a 
sapinda relationship pre-supposes a lawful 
marriage. We thus haveit that Ram Singh 
could not have succeeded as sapinda to 
Bakhtawar Singh and it follows as a 
necessary conclusion that a successor of 
Ram Singh cannot succeed asa sapinda 
to a successor of Bakhtwar Singh and under 
the Hindu Law the plaintiff-appollant has 
no right whatever. 

The last question raised in appealis as 
to the costs. Weconsider that the learn- 
ed trial Judge very rightly awarded full 
costs to Baldeo Singh and Kailash Kuar. 
lt is, however, suggested to us that they 
have received costs for producing evidence 
which they did not, as a matter of fact, 
produce. If this be the case, the decree 
will be corrected. The office will check it. 
The point is this. It is suggested that 
Sardar Karam Singh produced a consider- 
able amount of evidence which was utilised 
by Baldeo Singh and Kailash Kuar and 
it is further suggested that the costs of 
producing this evidence have been granted 
to Baldeo Singh and Kailash Kuar, al- 
though asa matter of fact they, in no way, 
contributed towards ths costs. If that be 
so, the decree will be eorrected accordingly. 
The point is avery small one. This will 
be a purely clerical alteration and in no 
way affect the validity of the decree. 

We dismiss this appeal with costs. 

G. H. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
ÁPPBaL FROM Wa DxoRss No, 43 op 
1920. 


. December 13, 1927, 
Present :—Mr. Justice B. B. Ghose and 

Mr. Justice Cammiade. 

Tus SECRETARY or STATE ror INDIA 
IN COUNOIL—OrrostrE Party— 
APPELLANT 
versus 2 
Masses, BREAK WELL & Co, — 
CLAIMANTS— RESPONDENTS. 

Land Acquisition Act (I of 1894), s. 28 (1) el. (5 JA 
Tenant holding over after expiry of lease—Suit by 
landlord for ejectment—Acquisition of land during 
pendency of suit—Tenant's right to compensation for 


change of place of business—Removal ‘in consequence 


of acquisition’. 

The respondent company were in occupation of ` 
certain land as lessees under a lease which expired 
in 1911. There was a renewal of the lease which 
expired on 3lst December, 1920. The landlord gave 
notice before the expiry of that lease that he was 
not willing to give a fresh lease and sued for eject- 
ment in April, 1921, as the respondent Company did 


not vacate, In May, 1921, the Government published a 


declaration for aequisition of the land under the Land 
Aequisition Act. The respondent company claimed 
compensation for change of place of business and 
vacated the premises on the 31st January, 1923, after 
giving notice to the landlord. The Tribunal allowed 
compensation to the respondent company under a. 93 
(1), cl. (5) of the Land Acquisition Act for change 
= place of business. The Secretary of State appeal- 
ad: 


| Held, on the facts, that the premises were not 


vacated in consequence of the acquisition and that 
the respondent company were not, therefore, entitled 
to receive any eompensation under s. 23 of the Land 
Acquisition Act for changing their place of business, 
[p. 817, col. 2] . ‘ 

Appeal against a decree of the Presi- 
dent, Caleutta Improvement Tribunal, dated 
the 17th of December, 1925. 


‘Babu Surendra Nath Guha (with him 
Moulvi Syed Nasim AU), for the Appellant. 

Mr. S. C. Bose, (with him Babu Lalit Mohan 
Sanyal), for the Respondents. 


; JUDGMENT. 

Ghose, J.—This is an appeal from.a 
decision of the President of the Tribunal 
under the Calcutta Improvement Act, 1911. 
The facts are these:—The Collector under 
the Land Acquisition Act made a declara- 
tion, dated 27tb May, 1921, published in the 
Calcutta Gazette of the let June, 1921, for 
the acquisition of certain lands. The owner 
of the premises with regard to which the 
declaration was made was one Banamali 
Mullick. The respondent company were 
the lessses under him. It appears that the 
respondents were in occupation as lessees 
under a lease which expired in I311, and 


816 


there was a renewal for another 10 years and 
the renewed lease expired on the 31st De- 
cember, 1911. Before the expiry of that 
lease the landlord gave notice to the re- 
gpondent company that he was not prepared 
to grant any fresh lease to the respondents. 
Some offer was mode on behalf of the re- 
spondents for granting afresh lease to them, 
but thelandlord was unwilling. The respond- 
ents, howevey, remained on the land and did 
not vacate it on the expiry of the lease on 
the 3lst , December, 1920. The landlord 
brought a suit for ejectment and mesne pro- 
fits on the 20th April, 1921. That was, it 


should be bornein mind, before the publi-. 


cation of the declaration, The suit, however, 
was not taken up for hearing for sometime. 
On the 2nd March, 1922, the Collector issued 
notices for filing claims and one such notice 
, was served upon the respondent company 
as persons interested. On the 20th March, 
1922, the respondents preferred their claim 
- to the Collector and they claimed altogether 
Rs. 55,000 or such sura as might. be deem- 
ed to be a proper compensation for their 
loss and damages for removal as stated in 
their annexures to their petition. On the 
30th January 1923 the respondent com- 
-pauy through their Solicitor wrote a letter 
to their landlord that they were going to 
vacate the premises on the 3ist January, 
1928, and inviting the landlord to take pos- 
session on that day between 5 and 5-30 P. m. 
and as a matter of fact, they vacated 
the premises on the 38lst January, 1923. 
The Land Acquisition Collector acquired 
out ofthe entire premises, which is said by 
the witness for the respondents company 
to be about 2 bighas in area, 9 cottas, 9 
chittak and 30 square feet only, and for 
this paid compensation to the landlord 
one,lakh of rupees. He did not apportion 
any compensation to the respo ndent com- 
pany. Thereupon the respondents asked for 
a reference to be made to the Tribunal and 
the Tribunalon that reference passed an 
order allowing compensation to the res- 
pondents company of ten thousand rupees, 
the order purporting to have been made 
under s. 23 (1) cl. Sof the Land Acquisi- 
, tion Act of 1894, From that decision the 
Secretary of State has perferred this appeal 
after obtaining the necessary certificatefrom 
the President of the Tribunal. 

' The first and the principal point in this 
case.is whether the respondent company 
are entitled to the compensation awarded 
io them.. The learned Government Pleader 
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argues that the claimants were not come 
pelled to change their place of business on 
account of the acquisition of the land and, 
therefore, they are not entitled to claim any 
compensation under the provisions of the 
section referred to above. His pointis that 
the company were in occupation of the 
premises in question without any title what- 
soever. Tne onlyclaim which they mude 
in reply to the demand of the landlord to 


“ vacatethe premises after the expiry of their 


lease.was that they wereentitled to remain 
in possession under the provisions of the | 
Caleutta Rent Act. The Calcutta Rent 

Act, as the learned President has observed 
in his judgment, was to expire in May, 1923; 
andatthe time when the company vacated the. 
premises in question in January, 1923, they 
knew that underno eireumstances would 
they be entitled to the occupation of the 
premises beyond the expiry of the Calcutta 
Rent Act. The Act, however, was extended by 
an amendment which was introduced in the 
Legislative Council on the 14th March, 1923, | 
and which passed into law on the 4th April, 
1923, by which the Rent Act was extended 
to the end of March 1924, At thetime when 
the company vacated the premises there 
was no reason to suppose that the Rent Act 
would be extended till March, 1924. It is 
contended by the learned Government 
Pleader that as a matter of fact the premises 
were vacated by the company in order to 
avoid the trouble of litigation with the - 
landlord knowing that at least even if they 
succeeded in resisting eviction they could ` 
only doso.up to May, 1923. lt is further 
urged on behalf of the appellant that the 
removal of the place of business on account 
of the acquisition could not have taken place 
before possession was taken by the Collect- 
oror at any rate before the making of the . 
award on the 18th September, 1923. It is 
argued that unders. 48 (1)of the Land Ac- 
quisition Act the Government was at liberty 
to withdraw from the acquisition at any time ' 
if possession had not been taken. Similarly 
unders.78 of the Calcutta Improvement 
Act the acquisition might be abandoned in 
certain circumstances stated in detail in 
that section. As a matter of fact acquisition 
was madeof about 9 cottas only of the land 
as I have stated above. It appears from 
the evidence of one Mr. Hay partner of the 
company, that the area in their occupancy 
was approximaiely two bighas. The new 
premises to which they removed at 44 Free 
School Street were barely one bigha anda 
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halfin area. So the acquisition of the small 
area could not have been a sufficient ground 
for their removal from their old premises 
to the new one. 

These facts being taken into considera- 
tion it ean hardly be said that the removal 
was on account of the acquisition of land 


given rise to & right to compensation for: 
change of the place of business under the 
The learned Presi- . 


land Acquisition Act. 
dent has considered the question whether 
the removal should be on the taking of 
possession by the Collector or at any pre- 
vious time. He states that the question is 
not free from difficulty. But he thought 
thatit would be unreasonable to suppose 
that the Legislature intended that a per- 
son who was residing or carrying on busi- 
nes3 00 a land which is acquired would loss 
all right to compensation for the expenses 


of his removal unless he waits and stays on . 


the land till the last moment when‘ the Ool- 
lector comes to take possession. There may 
be something in what he says, On the 
other hand, it would. be unreasonable to 
Buppose a party can ask for compensation 
for removal simply upon a declaration hav- 
iag been made if the property is not ac. 
quired in the end; or only such a small 


portion of the land is acquired which would ` 


not necessitate the removal of the place of 
business. In the present case, however, 
there does not appear to be any reasonable 
doubt that the premises were vacated not 
on the ground of its being ecquired, but he- 
cause the company's lease had expired and 
they were anxious to avoid the expenses of 
carrying on the litigation with regard to 
ejectment when the company knew that 
they couldnot stay on the land beyond a 
few monthsonly. This is clear from the 
fact that they did not give notice to the 
Collector that they were going to vacate 
the land, but notice was given to the land- 
lord by the latter which I have mentioned 


before. It may be mentioned here that. the ` 


landlord in his plaint in the suit for eject- 


ment stated clearly in para, 10 that he was. 


trying to getthe Improvement Trust to 
release that portion of the premises which 


was not aetually required forthe execution . 


On re- 


i 


of the improvement scheme 
ceiving a betterment fee from him, The 


company had full notice of the fact before . 


they vacated the premises that only a small 
portion of the premises was likely to be ac- 
quired and the rest released under the pro- 
yisions of s, 78 of The Calcutta Improve- 
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“ish matter of great importance 


; 317 
ed the premises in January. The removal 
therefore, was not on account of the acqui- 
sition. Under these circumstances it must 
be held that the Company was not entitled 
to receive any compensation under s. 23 of 
the Land Acquisition Act for changing 
their place of business, as this change was 
not in consequence of the agquisition of 
the land. In that view it is not neceesary 
toconsider whether the respondents are ens 


titled to the amount given or less, 


The appeal must, therefore, be decreed 
and the order of the Tribunal reversed with 
costs in both Courts, 

Cammiade, J.—I agree, i 

A NA Appeal decreed, 


EEI, aT 


MADRAS HIGH COURT, 
CiviL APPEAL No. 391 oF 1923, 
l January 3, 1927, 
Present :—Justice Sir O. V, Kumarstvami 
Sastriar, Kr., and Mr. Justice Devadoss 
P, RAMA AIYER— DzrzNpANT No, 1 
APPBLLANT 


vergus 
T. R. SIVAGNANAM PILLAI anp OTHERS 


_ —PLAINTIFFS—RESPONDENTS, 
Religious endowment— Temple committeeA pointa 
ment of additional trustee by committee MF X TOS 
per notice to members, validity of—N otice, requisites 


of. 
The appointment of additional trustees to a templg 


) and should 
made by a temple committee without proper otis ps 
the members of the committee. |p. 320, col. 1. ' 

When notice of a meeting is required by law tg 
o bu le ge i ee valid must give reagone 
adie particulars as to the business t 
at 1 meeting. [ibid.] ? be transacted 
a oung v. Ladies Imperial Club, Ltd, (4, relied 
Where certain members of a temple o i 

0 
convened a meeting of the committee without sataa 
in the notice ofthe meeting that the subject of the 
x pecans of wona tee would be taken up 
at the meeting, and passed & regoluti inti 
ico POEMA trustees:  ' ution appointing 
eid, thet the appointment of the additi < 

Was invalid. Lp. 320, cols. 1& 2.] ME trustees 

Appeal against a decree of the (on; 

: ) ouit o 

the Subordinate Judge, Tuticorin, dated the 
oth May, 1928, in O. B. No. 39 of 1999 


Mr.T 


. M. Ramaswami Iyer for the Appel. 


Mr. A, Krishnaswami I en 
spondents. yer, for the Hea 


JUDGMENT.—This appeal arises à 
of a suit filed by two of the eris j- 
Sree Sankaranarayanswami Temple at 
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Sankaranainar Koil for a declaration that 
the appointment by thetemple committee 
of the twoadditional trustees is invalid. 
The ground on which the Subordinate 
Judge decreed the plaintiffs suit was that 
proper notice of the subject before the 
meeting which eventually appointed the 
additional trustees, was not given to the 
members of the temple committee. They 
were not informed that at that meeting 
they were going to consider the question 
of the dismissal of one trustee andappoint 
two other additional trustees, and conse- 
quently the appointment was invalid. There 
were seven members ofthe temple com- 
mitee and at the meeting in question when 
the additional trustees were appointed 
only three were present and these gentle- 
men appointed the appellant and another 
as additional trustees. It is conceded that 
the temple committee has power to appoint 
additional trustees. Both the plaintiff's 
2nd and 3rd witnesses admit this power 
andit is net questioned before us. The only 
question is whether a proper notice con- 
vening the meeting was given to the mem- 
bers of the temple committee, that’ at that 
particular meeting to be held this subject 
was going to be taken, namely, the ap- 
pointment cf the two additional trustees. 
There isno doubt that if in the agenda 
before the meeting this subject was men« 
tioned therecould be no valid objection 
by the other members of the temple com- 
mittee tothe proceedings of the meeting 
and the appointment of additional trustee, 
The notices of the meeting are Exs. Land 
M. Exhibit M dated 23rd December, 1920, 
“isa notice calling for a special meeting 

on the 28th December, 1920, at 2 r. m. All 

that is said in Ex. Mis that the meeting 
will beheld forthe two matters which 
were mentioned there (not relating to the 
temple) andalso to dispose of the subjects 
which were left undisposed of in the pre- 
vious meeting. Exhibit L is dated the 
16th December, 1920, and the notice is as 
followa:i— > | 

“T beg to inform you that in addition 
to the papers referred to in the arzi sent 
vesterday fixing the usual meeting for the 
18th and 19th instant the papers connect- 
ed with the reference in respect of Sankara- 
lingaswami Koil in Casba Sankaranainar 
Koil areincluded among the subjects as 
per resolution prior to the said meeting,” 

.À8, seen above Ex. M does not as regards 
this temple, any anything’ more than that 
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the subjects left undisposed of in the pre- 
vious meeting would be taken into con- 
sideration. The question is whether Ex. L 
is æ sufficient notice that at a meeting of 
the temple committee new additional 
trustees are to be appointed ? Before deal- 
ing with this question itis necessary to 
refer to some facta which took place before. 

It appears there were three trustees to 
this temple and one of them was N. A. V. 
Somasundaram Pillai, a Vakil of the Tin- 
nevelly Court. There was disagreement 
between him and the first trustee, The 
second trustee sometimes sided N.A. V. 
Somasundaram Pillai and sometimes sided 
the other. Further it is alleged that N, A. 
V. Somasundaram Pillai was acting high 
handedly and was in possession of more 
than a lakh and sixty thousand rupees and 
did notaceount for the same to the com- 
mittee inspite of repeated notices. The 
temple committee tried to get the accounts 
from him but could not succeed and the 
President of the Committee requested one 
Nelliappa. Pillaito gointo the matter ful- 
ly andsubmit areport. He submitted a 
report Ex, N-1, in which he said that there 
was disagreement between the trustees and 
that though there was no misappropriation 
by N. A. V. Somasundaram Pillai it was im- 
possible for the trustees to get on amicably 
and finally suggested that additional 
trustees might be appointed. In addition 
to this there were Mahazars sent by a 
Subah formed to protect the interests of 
this temple which suggested the appoint 
ment of additional trustees and Ex. XIV 
is one such Mahazar dated the 25th Decem- 
ber, 1920, and this suggested thename of the 
appellant as the fit person to be appointed - 
as a trustee. The position as appeared from 
Exe. J, XIII, K-1, N, XI, W. W. N.—1 and 
XIV wasthatthe temple committee found 
the &ffairsof this temple in a very unsatis- 
factory state. Large amounts were spent for 
repairs for which there was no proper ac- 
count kept and attemptsto get the correct 
accounts proved ineffective. Further there 
were complaints made by the worshippers 
that the temple affairs were not properly 
managed and there was the suggestion of 
Nelliappa Pillai that additional trustees 
should beappointed. The fact that the 
temple affairs were in a very unsatisfactory 
state seems to have been conceded by every 
body but the cause of it wag not ascertains 
ed or fixed and the remedy was not clear- 
ly suggested until we come to Hx, N-l 
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the report of Nelliappa Pillai. Exhibit L : 
speaks of the papers connected with the 
reference in respect of. Sankaralingaswami 
Koil and what that means is spoken to by 
the defendants’ first witness. He says that 
referred papers according to him ‘meant the 
papers’ referred to the members «of the 
committee for opinion. According to the 
first witness for-the plaintiff by ‘refer case’ 
he understood, the papers relating to the 
conduct of N. A. V, Somasundaram Pillai. 
So faras we cansee Ex. L' generally says 
that all the papers connected with the 
reference in respect of Sankaralingaswaini 
Koil are included among the subjects. It 
does not state specifically what subjects are 
going to be discussed. at that meeting nor 
does it in any way suggest that new 
additional trustees are going to be: 
appointed. The evidence on the sids of 
the plaintifis is that the members of the 
committee did not think or had no reason 
to believe that at that meeting additional 
trustees were going to be appointed. Exhibit 
L by itself gives no indication of the fact 
that additional trustees are going to be 
appointed. All that it says is that the 
affairs of the temple will be taken into 
consideration at that meeting. We-do not 
think that thet is a sufficient notice for 
the appointment of additional . trustees. It 
is argued by the learned Vakil for the: 
appellant that no notice of the subjects: to” 
be-takenatthe committee is necessary in the 


vase of temple committees and he bases his ` 


argument: òn the ground that the temple. 
committee isa special body and has powers’ 
to. dispose of-the work before itirrespective 
ofany notice cranything of such a nature, 
He says-that the present. ease is analogous 
to proceedings. by Directors of Companies 
end cites the decision in R. v. .Pulsford (1), 
which. was approved and followed in 
La Compagnie .de Mayville v. Whitley (2);. 
The decision in La Compagnie de Mayville 
v, Whitley (2) is to the effect that in the 
case of a company it-is not necessary in the’. 
notice conveniag the meeting of the Direc-. 
tors to state what the business to be trans- 
acted at that meeting,is to be.- Lindley, L. 
J.,observes at page 797* as follows:—'"The 
great point is whether, when a Direetors'' 
meeting is to be held, it is necessary togive 


(1) (1828) 8 B. & O. 350; 2 M. ERY 24; 61.J.(08) 


K..B. 336: 108 E. R. 1073; 32 R. R. 402. 
(2) (1896) 1 Oh. 788; 65 b, J. Oh..129;, 74 L. T.-441; 
44 W. R. 568. - ME 


—Pageof(1806) 1 Oh,-[Ed] ^ ^ ^ - — ^ 
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a notice not only of the meeting, but of the 
business to be'transa?ted at the meeting. 
Iam not prepared to say asa matter of 
law that ib is necessary. As a. matter of 
prudence it is very often done, and it iga 
very wise thing to do it; but it strikes me 
as it struck Lord Tenterden in R. v. Puls- 
ford (1) that there is an immense difference 
| shareholders or 
corporators and meetings of those whose 
business it is to attend to the transaction of 
the affairs of the company or corporation. It 
is notuncommon for Directors conducting 
a comyany 8 business to meet on stated days 


‘without any. previous notice being given 


either of the day or of what théy are going 
to do. Being paid for their services—28 they 
generally are,and as is the case in this 
company, itis their duty to go when there 
is any business to be done, and to attend 
to that business whatever itis: and I can- 
not now say for the first time that as a mata 
ter of law the business conducted at a 
Directors’ meeting is invalid if the Directora 
had had no notice of the kind of business 
which is to come before them. Such a rule 
would be extremely embarrassing in the 
‘transaction ofthe business of companies." 
Then he refers to t, v. Pulsford (1) and the 
observation of Lord Tenterden in that case, 
Reference is also made by the learned Vakil 
for theappellant to Hasan Raza Sahib v. 
Hasan Ali Sahib (3), where the question 
was as to the election ofa Mutawalli." Juss 
tice Seshagiri Aiyar was of opinion that 
there was a distinction to be drawn between . 
a committee consisting of a definite numbet 
and a body composed of indefinite number 
of persons, the distinction being in the 
first case the number of the select body is 
fixed andina the othercase the number of 
members is subject to fluctuation, The ob. 
servation of the learned Judge hardly covers 
a case like the present. A body is not necéps 
sarily aselect body because its members arg 
fixed to- bring the case within the rule in H; 
v. Pulsford (1) and LaCompagniede Mayville 
v. Whitley (2). A Smaller executive body 
should be appointed by a larger body for 
the purpose of carrying on its internal 
management. The larger body may be 
fixed as much as the select body, Bat it 
does not follow that because a body is fixed 
it becomes a select body so as to dispose 
ofany mattér without notice of the meet. 
ings or without the subjects: being mien- 
3) 38 Ind. Ons, 528; 40 M. 041; 5L, W, 419: (191. 

y . N, 389; 33 M. L, J. 348, A IE 
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tioned in the agenda. In the case of tem- 
ple committees no doubt the body is a fixed 
body in the sense thatits members are not 
subject to fluctuationfrom time to time as 
in the case of an electorate but thero is 
hardly any analogy between the Directors 


of a Bank or corporation or company the. 


members of which are appointed by the 
general body af shareholders for carrying 
on the internal affairs and the members of 
a temple committee who are elected by the 
worshippers and appointed to supervise 
the affairs of the temple. We think that 
it will be against all principle and utterly 
detrimental to the proper management of 
temples to hold that a temple committee, 
without any proper notice to the menibers 
of the committee, can convene a meeting 
without giving in the notice convening it 
any particulars as to the business to be done 
at the meeting and thatit can take up any 
question it likes without previous notice so 
as to make it binding upon the whole com- 
mittee. To hold that an important matter 
like the dismissal of & trustee or the ap- 
pointment of additional trustees could 


bo disposed of. without any notice to : 


the other .members of the committee 
would bea very dangerous proposition to 
be laid down. We think the present case 
Gomes within the decision in Young v. La- 
dies Imperial Club, Ltd., (4). When a notice 


is required in law itis clear that such notice | 


has to give reasonable particulars as to the 
business tobe transacted at that meeting. In 
this esae the subject to be transacted at the 
meeting was stated as follows :—" to report 
- on and discuss the matters concerning Mrs, 
Young and Mrs." Lawrence” and it was 
held that this notice was insufficient. It 
was hold by Lord Sterndale M. R. Warring- 
ton, L. d. that this notice was. in- 
sufficient. 
‘To my mind that notice was not suffici- 
ent notice, The meeting convened in ac- 
cordance with it was not ‘a meeting special- 
ly convened’ for the purpose of considering 
tne particular thing-—-namely, whether or 
not Mrs. Young should be recommended to 
resign.” 

Inthe present case the appointment of 
additional trustees to the temple is a mat- 
ter of great importance and this should not 
have been done without proper notice to 
the members of the committee. We think 
that the Subordinate Judge was right in 

(4) (1020) 2K, B, 523; 89 L. J, K, B, 563; 128 LiT, 
191; 64 S, d, 874; 20 T, Li. R, 392, 
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holding the appointment -of additional 
trustees as invalid as the notice of 
the ‘meeting in which the appointments 
were made did not state that this was the 
subject to betaken into consideration. The 
appeal fails and is dismissed with costs. 

. As regards the memo of objections we do 
not think sufficient cause is shown to in- 
terfere with the order of the Subordinate 
Judge as regards costs, regard being had 
to the unsatisfactory state of affairs in this 
temple. i 


V.N. Y. Appeal aismissed. 


LAHORE HIGH COURT, 
SECoND OivIL APPEAL No. 191 or 1997, 
June 9, 1927, ; 
Present:—Mr. Justice Jai Lal. 
RAHELLA AND OTHERS—PLaAINTIFFS— 
APPELLANTS 
: versua 
WAZIRA AND OTHERS—DEFTENDANTS— 
RESPONDENTS. 


. Limitation Act (IX of 1008), Sch. I, Art. 142— - 


Ejectment suit—Allegation of dispossession by defend- 
ant—Burden of proof of possession within 12 yeara 
— Defendant found to be in permissive possession— 
Amendment of plaint, 

The plaintiffs instituted two suits to eject the 
defendants alleging that the latter had no right 
whatever in the properties in dispute and that they 
had forcibly taken possession of the properties two 
years before the institution of the suits. The de- 
fendants were entered in the Revenue Records as 
tenants of the plaintiffs and were found to have 
been in possession ofthe properties long before tha 
date of dispossession alleged by the plaintiffs: 

Held, (1) that on the allegations in the plaint the . 
burden was on the plaintiffs to prove that they were in 
possession within 12 years of the suit, and that ths 
suit should be dismissed as they had failed to diss 
charge that burden; A 

(it) that the plaintifs could not be allowed to amen 
the plaint so as to plead that the defendants were in 
permissive occupation till two years before the suit, 

Mian Mohammad v. Sharaf Shah (1), followed. 
Second appeal from a decree of the Disa 

trict Judge, Hoshiarpur, dated the 18th Octo- 
ber, 1927, reversing that of the Sub- Judge, 
um Class, Una, dated the 19th March, 

926, 

Mr. N. C. Pandit, for the Appellants, 
Lala. Fagir Chand, for the Respondents, 
JjUDGMENT.—Tbis judgment will 

dispose of Appeals Nos. 191—198 of 1927. 
ag they all arise out of the same judga . 
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ment of the District’ Judge- of" Hoshiar- 
pur. CAMAS » = 

The appallants instituted the suits out 
of which these appeals have arisen for 
possession by ejectment of the defendants 
who according to the allegations made in 
the plaint, had taken forcible possession 
of the lands twoyeara before the institu- 
tion of the suits. It was expressly stated 


in the plaint that the defendant had no 


right whatsover to dispossess the plaintiffs. 
Tne District Judge has held that on the 
allegations made by the plaintiffs in the 
plaint the burden of, proving possession 
by them within twelve years of the institu- 


tion of the suit was on them and they had 
“is the contention of the learned Counsel 


failed to discharge this burden, 


It appears that in the Revenue Records, 


relatiag to these lands it is recorded that the 
lands belong to the plaintiffs but that they 
are in possession of the defendants at any 
rata since 1911-12. It also appears that 
with regard to certain plots the entries in 
the Revenue Records of 1907-08: show that 
the defendants were in possession of those 
particular plots as tenants of the plaintiffs, 
' 1t does not appear from the judgment of the 
learned District Judge to which particular 
plots these last entriesrelate; but, in my 
opinion, it is unnecessary- to ascertain’ this 
in view of the fact that I agree with the 
conclusions of the District Judge that the 


burden was on the plaintiffs to establish: 
the cause of action, that they set'outin ` 


their plaint. An ingenious argument has 
been addressed to me by the learned Counsel 
for the appellants thatthe allegations con- 
tained in the plaint as tothe dispossession 


of the plaintiffs by the defendants, properly . 
rightly arrived at the conclusion that the 


interpreted means that though thedefendants 
were originally in permissive possession of 
the lands, it wastwo years before the institue 


tion of the suitthat they denied the plaintiffs’. 


title to the lands, and, therefore, their pos- 
session became adverse as against the plaint- 
iffa Iam unable to read the plaint in that 


mauner, It clearly asserts that for the first. 

time. the defendants took possession of the . 
lands in suit two years before the institution: 
ofthe suits. Itis admitted by the learned - 


Counsel for the appellants that on that in- 
terpretation of the plaint the burden would 


be on the plaintiffs to prove .that they were -- 


in possession of the lands within twelve 
years of the suits, S 

Finally the learned Counsel ssked me to 
Bllow him to amend the plaint so as to 
plead thatthe defendants were in permis 


RA 
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sive possession of the plaintiffs two years 
before the suits. This prayer is made in 
order to divert the burden of proof on the 


defendants in view ofthe entries in the 


Revenue Records.-I am unable to accede 
to this.prayer at this stage, considering 
that it was not made before the District 


Judge and is not even made in the grounds 
of appeal to this Court. 


I may mention 
that the view that I have taken is supported 
by judgment of a Diviseon Bench. of 
this Court whick is reported as Mian 
Mohammad v. Sharaf Shah (1) and on 
which the learned Judge below has relied 
in support of his conclusion. “ile i 
One more point needs mention, and that 


for the. appellants that according to the 
entries made in the Revenue Records from 
the year 1912 onwards, the defendants are 


‘entered as tenants of the plaintifis. In 


raising this contention the learned Counsel 
ignores the remark made in the last column 
of the entries which is to the effect that 
the possession iseither on’ the ground of 


assertion oftitle or on account of encroa- 


chment made by the defendants. Properly 
interpreted, these entries merely mean that 
the defendants are in cultivating possess 
sion of the lands, but they do not mean 
that they are the tenants of plaintiffs or 
that they admit the right ofthe plaintiffs’ 
as to the ownership of the lands. On - 
the other hand, read as a whole, the © 
entries clearly mean an assertion of — 


adverse title, 


The result isthat ona correct interpreta: - 


‘tion of the pleadings of the parties I must 


hold that the learned District Judge has 


burden of proving their possession within 
twelve years of the institution of the suit 
lay on the plaintiffs, and that they have 
failed to discharge. this burden.. The con- 
sequence is that I dismiss these appeals 
with costs, is 
- A. N. Ae ' Appeals dismissed, 

(1) 89 Ind. Cas. 687; 1 Lah. Cas, 558. — 
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MADRAS HIGH COURT. 

FULL BENCH, 

RarsgERED Cass No. 14 or 1926. 
‘September 16, 1927. 
` Present; —Sir William Watkins Phillips, Krt., 
Officiating Ohief Justice, Mr. Justice 

.^. . Ramesam and Mr. Justice Beasley. . 
“Tas COMMISSIONER or INCOME TAX, 

MADRAS—RzrgRRING OFFICEL 
20 versus 
JR. E. MAHOMED KASSIM ROWTHER 

. or R. E MAHOMED KASSIM . 
ROWTHER & Oo. NEGAPATAM— 
; ASBESSEE. 

. Income Tax Act (XI of 1922),s.4 cl. (S) —Sume 
emitted. from outside British India to British India ~ 
Exemption on ground of money being used for charit- 
able and religious purposes—Allotment to trust before 
remittance to British India, necessity of. 
, In order to secure exemption from payment of 
ineome-tax on moneys sent from outside British 
India to British India on the ground that they 
were spent on charitable and religious institutions 
in British India, it must be shown that the moneys 
were impressed. with a trust before they left for 
British India. It is not sufficient to allot them to 
Btrust after their receipt in British India. 


Oase stated, under s. 66 (2 Act XI 
011922, by the Commissioner of Income 

Tax; Madras, forthe decision of the High 
"^ Court on the following questions: 


_ 4. "Whetherin the circumstances of the - 


„gase there was no genuine and valid part- 
mership? | 

"2, "If it is held that there is no genuine 
and valid partnership whether it is illegal 


in the circumstances of this case to refuse - 


to ‘allow the share of the working of part- 
ners as a deduction? 

. 8. "Whether the sums shown ‘in the 
Accounts of the business in the names of 
certain charitable and religious institu- 
tions and remitted to British India and 
Bpent on these institutions are assessable 
under the-Indien Income Tax Act, 1922?" 


‘FAOTS,—The assessee carried a large busis 
fess from his head quarters in the Federated 
Malay States with branches at Negapatam, 
Madras, and Rangoon in British India. The 
Income Tax Officer treated him as the sole 

“Owner of the business, while the assessee con- 
tended that his firm was a partnership bete 
' ween 33 persons, On a reference by the Com- 
missioner of Income Tax in Commissioner 
' pf Income-Tax, Madras v. Mahomed Kas- 


“sim Rowther (1) their Lordships held that . 


x Eae st gut 
' MBG, ji ‘ » 862; + addy d 40 d. 43° 
Bá M, Ly T. 219.( 4 Bj) n 
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the said 33 persons were merely employees 
of the assessee entitled to cértain shares 


-in profits when escertained and further 


that the portion of the profits paid to the 
employees as wages was not liable to be 
deducted from the assessable income, - In 
connection with the same matter, a third 
question was referred to the High Court 
and it is thus that is dealt within this 


Reference No.14 of 1926. 


Mr. M, Patanjali Sastri, Special Counsel 
for Income Tax, for the Referring Officer. 
The Advocate-General and Mr, E. Vinayaka 


Rao, for the Assessee. 


< JUDGMENT. 

Phillips, Offg. C. J.—In this case 
three” questions bave been referred, of 
which the first two are the same as in 
Commissioner of Income-Tax Madras v. 
Mahomed Kassim Rowther (1) and must re- 
ceive the same answers. 

The third question is, "whether the sums 
Shown in the aecounts of the business in 
the names of certain charitable and re- 
ligious institutions and remitted to British 
India and spent on these institutions are' 
assessable under the Indian Income Tex 
Act,§1922, Exemption is claimed by the peti- 
tioner on certain sums which were remitted 
from Klang to British India and have been 
spent on charitable and religious institu- 
tions in British India. Itis suggested that 
these sums were taken from a fund set 
apart in Klang for: these charitable and 
religious purposes, This does not seem io 
have been. proved and, therefore, the remite 
tances to British ‘India must be deemed 
to be remittances out of the proprietor's 
own moneys which he could dispose of as 
he pleased. That-he, in fact, spent the 
moneys on charitable and religious institu« 
tions would not exempt those moneys from 
Income Tax. In order tosecure exemption 
on that ground, it must be shown that the 
moneys were impressed with a trust beiore 
they left Klang for British India. It is not 
sufficient to allot them to a trust after 
their receiptin British India. 

The answerto this question must bein 
the affirmative. , 

Petitioner will pay costs including Couns 
gel's fee Rs. 250, Ao ; 

'Ramesam, J.—1 agree. 

Beasley, J.—I agree. 

Wav.  * Answered affirmatively 


*- 
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PATNA HIGH COURT. 
Fissr Crvin APPEAL No, 34 or 1928. 
January 3, 1928. à 
Present:—Mr. Justice Das and 
Mr. Justice Kulwant Sahay. 
Sri Rani CHHATRA KUMARI DEBI— 
DEBENDANT—ÀPPELLANT : 
versus 
Prince Sri MOHAN BIKRAM SHAH 
AND OrHERS— PLaINTIFFS— RESPONDENTS. 
' Civil Procedure Code (Act V of 1908), 8s. 144, 161, 
O. XLI, r. 6—Respondent obtaining property in eze- 
cution without giving security— Power of Appellate 
Court to take security for restitution-—Inherent 
powers—Absence of allegation of waste ete, effect 
of. 
, Aa Appellate Court has inherent jurisdiction, ina 
proper case, to direct a respondentto give security 
for restitution although he may have obtained pos- 
session of the property indispute in exécution of 
the decree of the lower Court without giving any 
security. [p. 324 col. 1. 
Jariut-ool-Butool v. Hoseinee Begum (2) and Hukum 
Chand Boid v. Kamalanand Singh (3), relied on. 
Joynarain  Patiur v. Russeek Mohun Bannerjee 
(1), not followed, r 
But the Appellate Court will not order such secu» 
rity to be furnished unless there are special 
circumstances such as waste or improper dealing 
with the property. [p. 324, col. 2.] 
; Juggo Lall Oopadhya v. Jankee Bebee (5), referred 
A : 


‘Messrs, Hasan Imam, A. K. Mitter, S. N, 


-T 


Roy. and Rai Gurusaran Prasad, for the. 


Petitioner. 
~ Messrs. L. P. E. Pugh and B. C; Sinha, 
for the Opposite Party. ; 


. ORDER.—This is an application on be. 
half of the appellant Rani Ohhatra Kumari 
Devi for the appointment of a Receiver. 
The suit out of which the appeal arises 
was instituted by the opposite party for 
recovery of what is known as the Ramnagar 
Raj. He has succeeded in the Court 
below. 

: The petitioner alleges that she is "still in 
possession of the Ramnagar Raj, but that 
it is just and convenient in this case that 
a Receiver should be appointed as'the op- 
posite party is making attempts to take 
possession of the disputed properties 
without taking out execution of the decree 
obtained by him. On the allegations made 
in the petition if would be dificult to 
accede to the application; but it is con- 
ceded before us now that the opposite 
party has had his name recorded in the 
Land Registration Department as the owner 
of the disputed Raj and is, therefore, in 
poss2ssion of thesame. Now the opposite 
party has succeeded in the action; and 
uatil the decree passed by the Court below 


523 


is reversed on appeal, itis impossible to 
say that the petilioner hasa prima facie 
title to put forward to the disputed Raj. 
Having regatd to these circumstances, I 
am of opinion that no case has been made 


out for the appointment of a Receiver. 


It is then contended that we should 
direct the opposite party to give security 
for restitution. It is conceded that the 
case does not fall within the terms of 
O. XLI, r. Gof the Code; butit is con- 
tended thatthe powers ofthis Court are 
not circumscribed by the provisions of the : 
Code and. that we have inherent jurisdic- 
tion to make such order as may be essential 
in theinterest of justice. The question has 
arisen in many cases whether there is any 
jurisdiction in the Court to direct 8 suc. 
cessful party to give security for restitu- 
tion after that party has actually obtained 
possession of the property without givin 
security in execution of the decree obtaine 
by him. It was held in the Full Bench 
decision of the Calcutta High Court in 
Joynarain Pattur v,  Russeek Mohun 
Bannerjee (1) that there is no such jurisdic- 
tion inthe Court; and it was pointed out 
in that decision thatif the Court makes 
an order directing & respondent who had 
previously executed the decree to give 
security and the respondent refuses to 
carry out the order, it would be difficult 
to enforce it. It appears, however, that 
that case was decided in ignorance of thé 
decision of the Privy Council in Jaríut- 
ool-Butool v. Hoseinee Begum (2) which ap- 
pears to recoghise the power of the Court 
to order security although possession of 
the property in dispute has already been 
obtàined without the giving of security, 
It is not necessary for me to discuss ail 
the authorities bearing on the point, They 
are all discussed in the elaborate judga 
ment of Woodroffe and Mookerji, JJ., in 
Hukum Chand Boid v, Kamalanand Singh 
(3). It was pointed out in that case that 
the Civil Procedure Oode, is not exbauss 
tive and does not affect the previous ex- 
isting .powers unless it takes them away ; 
and that, in matters with which it does 
not deal, the Court will exereiss an in- 
herent, jurisdiction to do that justice bet- 
ween the parties which is warranted under 
the circumstances and which the necessities 
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of the case require. I entirely agree with 
the decision in the case just reterred to 
and I hold that we have inherent jurisdic- 
tion in a proper case to direct the res- 
pondents to give security for restitution 
although the respondents may have obtain- 
ed possession of the properties without giv- 
ing any security. 

But the question still remains, whether 
the case before* us is one in which we 
should. interfere; and, if so, what should 
be the form of our order. In the case of 
Nagalutchmee Ummal v. Gopoo Nadaraja 
Chetty (4), the particular question which I 
am now investigating, was discussed by 
their Lordships of the Judicial Committee, 
In that case the successful respondents 
were putin possession of the property as 
to which they succeeded by the Collector 
and not by the Court. It was contended 
before their Lordships that the respond- 
ents should be directed to give security 
for restitution and the Counsel appearing 
on behalf of the appellantsrelied on Madras 
Regulation VIII of 1818,8. 4. That Regula- 
tion provided as follows :— 

“The Court of Sudder Adawlut may 
either order the judgment passed by them 
to be carried into execution, taking suffici- 
ent security from the party in whose favour 
the same may be passed, for the due per. 
formance of such order or decreeas His 
Majesty, his heirs or successors; shall 
think fit to make on the appeal, or suspend 
the, execution of their judgment during 
the appeal, taking the like security in the 
latter case from the party left’ in posses- 
Bion of the property adjudged against him ; 
but in all cases sécurity isto begiven by 
appellants to the satisfaction of the Sudder 
Adawlut, for the payment ofall such costs 
as the Court may think likely to be incurred 
by the appeal,as wellas for the perform- 
ance of such order or judgment as His 
' Majesty, his heirs or successors may think 
fit to give thereupon ; and after receiving 
such security, the Sudder Adawlut are to 
declare the appeal admitted, and to give 
notice thereof to the appellant and 
respondent respcetively, that they may 
take measures, the, one to prosecute, the 
other to defend, the cause, in appeal be- 
fore His Majesty in his Privy Council, 
according to the established mode of pro- 
ceeding in similar cases,” 

. It will appear that that provision refers 


(ng M, L.A, 300 at p. 327; 1 Sar, P, O 2, 543; 19 15, 
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to appeals to the Privy Council; but the 
learned Judges in Hukum Chand Boid v. 
Kamalanand Singh (3) took the view that 
the principle of that section would appear 
to be equally applicable to appeals to the 
High Court. Now during the argument 
Lord Justice Knight Bruce put this ques- 
tion to Counsel arguing the case on behalf 
of the appellant : 

"Does that Regulation apply in this 


case? The respondents were put in pot- 
session by the Collector, not by the 
Court." 


. The answer to the question was as fol- 
lows: 

"We submit that the Judicial Committee, 
under this Regulation, inits ministerial, if 
not in its judicial character, has the power 
to make the order sought for,” | 

In delivering the judgment of the Privy 
Council the Lord Justice Knight Bruce said 
as follows : 

“The Regulation under which this ape 
plication is founded does not, ‘in their 
Lordships’ opinion, apply to the present 
case, and, therefore, it will not be necessary 
to decide whether they have such a discre- 
tion as the appellant concludes we possess, 
of directing securities to befurnished by 
the respondents. There is, in fact, no 
allegation in the petition that the respon- 
dents have committed or are committing 
waste, only a rumour of a mortgageor part 
ofthe estate." 

In my opinion this ease, although not 
denying the inherent jurisdiction of the 
Court to order security to be given by the 
successíul respondent, where the respond- 
ent obtains possession otherwise than in 
due course of execution, lays down the limit 
within which such jurisdiction will be exer- 
cised. In orderto attract the jurisdiction 
of the Court in a case where possession has 
already been taken by the successful res- 
pondent, there must be allegation in the 
petition that the respondents have com- 
mitted cr are committing waste. This is ` 
the view which was taken by Markby, J., in - 
Juggo Lal Oopadhya v. Jankee Bebee (5). 
In delivering the judgment of the Court 
the learned Judge said as follows: 


“With regard to the second part of the 
application, it seems to me that, even 
assuming that the Court has under the ° 
circumstances the power to order security 
although possession of the property ia 
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further enquiry as requested by .Counsel, 


. GHASL RAM RAMPAT 0, SHAMBU DAYAL, . 
has not been spadifically mentioned. . In the ' 
circumstances thereseems to be nojustific- . 
ation whatever for remanding the:.casg for : 


^ 
4 
4 


| gor: 


: The four defendanta who are brother? 
have putin separate statements of defence 
but their principal defence is that this 
enit isa purely fictitious one, They plead 


The other grounds of appeal were not pres- that they had no transactions of any kind 


sed. The appeal is dismissed with:costs. — 
TRID Appeal dismissed.” 
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LAHORE HIGH COURT..——— 
Friese Grvin APPBAL No. 2775 oF 199377 
| October 13, 1927. 
Present:—Mr Justice Fforde and... 
' Mr. Justice Agha Haidar. —-— ' 
Fiex GHASI RAM-RAMPAT 2 — 
- om PLATINTIPF—APPBLLANT - 117, 
i versus  . ETO 
SHAMBU DAYAL AND OTRER8—-—-— 
DEFENDANTS— RESPONDENTS. .-.—.. 


diete Bem epe 


August, 1925. pi 
Messrs,- D. C. Ralli and Jaggan Nath 
Aggarwal, for the Appellant. <= `- 
Messrs.-Shamair Chand, Sham Lal and 
Qabul Chand, for the Respondents. 
JUDGMENT. 
Fforde, J.—The plaintiff, who.is pro- 
prietor of & firm of Commission Agents 
dealing in grain and carrying on business 
at Moga, brought this suit for recovery 
ofa sum of Rs, 7,750 on foot of certain: 
contracts which he alleges he made with 
the defendant firn in the  months--of 
December, 1919, and January, 1920: He 
alleges that he was employed. by-—the 
defendant firm as Oommission Agent ‘for 
the purchase of grain; that he purchased 


* f * i D a-l ! 
the grain from various brokers; that he  Mddition, the plaintiff has produced a letter. 
defendants’ behalf and, finally. had ‘to 
make payments on foot of the transactions -` 


incurred liability with these brokers on'the 


in question. The total result was a7 loss 
to the. plaintiff of a.sum which in -all in- 
cluding, commission and the other charges 
amounts to the sum sued for. . '.. --: 


- — 


— 
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with the plaintiff but that the defendant 


` “Shambu: Dayal; their younger brother had 
-. entered -into certain transactions with the 


firm known as Pat, Ram Das Panna Lal 
that this firm on foof ofthose transactions 


i. owed.Shambu Dayal a considerable sum of 


money, that they were afraid of disputing - 
this liability, as Shambu Dayal had cocu- 
mentscontajning admissions and according- 
ly they have entered into a conspiracy with 
the plaintiff whereby the plaintiff frm was 


; induced to bring an entirely false suit 


8 


against the defendants in order to benefit 
this dishonest firm. In the' alternative the 
defendants have pleaded .that the trans- 
actions, if proved, were wagering transac- 


. tions, and that in any event three of the four 
sment. brothers-could not be held liable but only 


the individual, namely, Shambu Dayal, wha 


- had made'the bargains. The three brothers 


other than Shambu Dayal allege that 


' Shambu Dayal was a somewhat unsatis- 
oreo an of the family and had 


parted -company with his relatives, . 
The plaintiff Ghasi Ram has gone into 
the witness-box and he has sworn that 
he entered into transactions in question 
as agent of-Shombu Dayal, that he incurred 
liability with those whose names he has 
given-and that-on?the due date, namely,- 


- the 16th of June, 1920, the defendants’. 


z 


he explains that the liability on foot 'of, 
‘the contract in question had been adjusted 
through ‘the intermediary of Dr.' Mathra 
Das and that he was found to be entitled to. 
the sum sued for. In support of his testi-. 
he has produced & number of 
witnesses including all the persons with 
whom he entered into the bargains in 
question. These persons have produced 
their accounts which show that these 
transactions were in fact entered into 
between them and the plaintiff. The 
plaintiff -has also, produced his’ account. 
which contains corresponding entries. In. 


liability was in excess of the sum claimed " 


“purporting "tío be written by Shambu 
Dayal in S bic Shambu Dayal gives them 
instructions for the purchase of five kothas 
of wheat. The learned trial Judge regards 
this letter as 2 forgery, but I am not 


satisfied with the reasons : which he has. 
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- piven for- doming : to this conclusion. 
‘His principal ground for refusing to 
believe in the genuineness of this letter 
is that it does not appear in this plaintiff's 
letter books, and that there is an altera- 
tion in it in- & different ink. It seems 
‘to me that, had the plaintiff desired to 
forge a letter of this kind ior the purpose 
of his suit, bè would not have, , put in 
interpolations ina different ink and. there- 
by riskinviting such a criticism. It would 
havé been perfectly simple to have re- 
written the document and to have fram- 
edit in such a more convincing form. 
The plaintiff has also produced a post card 
which is admittedly in the handwriting of 
' Shambu Dayal, This post card refers to 
the fact that the writer had been expect- 
ing communication from the plaintiff and 
also requests the plaintiff to keep his firm 
notified about the future rates of grain. 
The plaintiff in my judgment, had estab- 
lished- a very strong prima facie case in 
support of his clain, and it was incumb- 
ent upon the defendants to go into the 
witness-box and establish their defence 
on oath. None of the members of the 
defendant firm has gone into the witness- 
box. Although they have definitely plead- 
ed that the whole suit was nothing but 
8 criminal conspiracy to defraud and up 
to the present have not withdrawn this 
allegation, they have not produced a tittle 
of evidence in support of this charge 
nor have they attempted to establish it 
upon oath. In these circumstances I would 
not be inclined to submit the plaintiff's evi- 
dence to that detailed and meticulous 
scrutiny which otherwise it. would have 
received. I am satisfied that thé plaintiff 
has satisfactorily shown that he entered 
into the transactions in question with 
Shambu Dayal, has on his behalf incurred 
liability with other persons and has dis. 
charged that liability and that Shambu 
Dayal accordingly is himself liable to the 
plaintiff on foot of these transactions, It 
has been very strongly urged by Mr, 
Shamair Chand that there is no evidence 
to show that the defendant firm asa firm 
can be held liable for the contracts enter- 
ed into by Shambu Dayal. The defendants 
themselves pleaded that they did not carr 

on a grain business but that their firm 
was exeluaively a money-lending concern. 
Here again, there is nothing but their 
statement in the pleadings, and owing to 
ihe unfortunate policy adopted of keep- 
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ing these defendants out ofthe witnerés 
box the question whether they were ex- 
clusively a money-lending firm or whether 
they carried on business in groin or nof, 
isa matter which we cannot decide in 
the absence of any evidence whatsoever 
on that aspect of the case. It was, how- 
ever, for the plaintiff to show that either 
by’ .the: course of dealings between him 
and:ithe defendanta or by some overt acts 
of the defendant firm Shambu Dayal was 
acting. as their authorised agent in these 
tranéactions in such a manner as to bind 
the firm. .Thisin my opinion the plaintiff 
has not succeeded in establishing. The 
plaintiff (Ghasi Ram) in his evidence in 
the witness-box stated that the bargains 
in question were made with his firm by 
Shambu Dayal but he nowhere says that 
Shambu Dayal was acting on behalf of 
the ‘firm Moti Ram-Ram Baksh.’ He does 
not state that he ever had previous trans- 
actions with this firm from which an in- 
ference might be drawn that they were 
authorising Shambu Dayal to act on their 
behalf, It is admitted that he did not 
notify the firm that Shambu Dayal wes 
purporting to pledge their credits in these 
matters, and it is, in my judgment, not 
possible to hold from the evidence that 
the three brothers other than Shambu 
Dayal were aware that the latter was 
entering into these contracts on behalf of 
the firm and accordingly I would hold that 
the plaintiff's action must fail as against 
Phul Chand, Shankar Lal and Chandar. 

I would accordingly accept the appeal, 
and while granting a decree to the plaintiff 
against Shambu Dayal for the sum of 
Rs. 7,750 dismiss the appeal as sgainst 
the other three appellants. I would give 
the plaintiff his costs against Shambu 
Dayal; but in view of the defendants’ 
conduct in this suit in pleading serious 
allegations of fraud whichthey have not 
attempted to substantiate and in view of 
the fact that they have not gone into 
the witness-box, I would not allow the 
successful defendants costs of the appeal. 
I would give the plaintiff interest cn the 
amount decreed from the date of this 
judgment up to realization at the rate of 
Rs. 6 per cent per annum. 

Agha Haidar, J.—1 agree. 

A. N. A, . Appeal accepted, 
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MADRAS HIGH COURT. - 
&nooxp Civin Aprea No. 1872 or 1928. 


November 11, 127. - E 


Present ;—Mr. Justice Srinivasa 
Ayyangar and Mr, Justice Jackson. 
KONDUR DASARATHARAMA REDDI 
AND OTHESS—PDPLAINTIFFS—ÀPPRGLANTS 
versus 


INDOOR NARASA REDDI ano OTHERS— 
D&gFENDANTS— RESPONDENTS. 

Hindu Law—Joint family—Manager, powers of— 
Settlement of claim—Giving up of substantial claim, 
ob of—Minor’ members of family, whether 

ound. 

Although the manager of a joint Hindu family 
has power to settle accounts and, in the course of 
guch settlement, to grant any reductions and accept 
a smaller amount in full discharge of a debt due to 
the family, he cannot validly give up a valuable 
claim of the family and extinguish it without any 
return or- consideration out of mere charitable or 
sympathetic motives. [p. 330, col. 1.] 

Second appeal against .a decree of the 


District Court, Nellore, in Appeal Suit No.. 


27 of 1927, preferred against that of 
the Court of the Temporary Subordinate 
Judge, Nellore, in O. S. No. 44 of 1915, (O. 
S, No. 6 of 1913, District Court, Nellore). 

. Mr. K. S. Champagesa Ayyenger, for the 
Appellantr, 

Messrs. T. V. Muthu Krishna Ayyar, A. 
Ramaswamy Ayyar, T. N. C, Srinivasa 
Varadachariar and M. Venkatasubbiah, for 
the Respondents. : 


JUDGMENT.—It is to be regretted 
that having regard to the points that finally 
emerged and were argued in this second 
&ppeal on behalf of the appellants the only 
parties interested, namely, defendants and 
respondents Nos. land 2 should not have 
been represented before us and weshould 
have had to hear this second appeal-prac- 
tically ex parte. Weare however obliged 
to Mr. T. V. Muthukrishna Ayyar for the 
learned Vakil who appeared for the 16th 
respondent for his having as amicus curie 
placed before us the arguments on ~ behalf 
ofthose parties. 

We have come to the conclusion that the 
appeal should be allowed and the dismissal 
ofthe plaintiffs' suit being set asidea dec- 
ree should be passed in favour of the plaint- 
iffs-appellants with regard to part of their 
claim. 

The plaintiffs’ suit was on a mortgage for 
the sale of the mortgage secufities. The 
facts either as admitted or as finally estab- 
lished are these: The mortgage was joint- 
ly in favour of the plaintiffs’ family called 
in these proceedings the Kondur family 
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and the family of defendants Nos, 8to 16 
called the Bezwada family. The family of 
defendants Nos. land 2 were the mortga- 
gors. Aboutthe year 1903 the family of 
defendants Nos, 1 and 2 having become 
reduced in circumstances executedin favour 
of the Kondur family of the plaintiffs and 
the Bezwada family certain sale-deeds. The 
mortgage amount having been adyana 
ed by both the mortgagee families and 
those families being entitled to pro. 
portionate shares in the amount under 
the deed of mortgage, no question arises 
in this case with regard to the amount 
due to the Bezwada family because 
it is admitted that the amount due to them 
had been paidoff and discharged. We 
are, therefore, only concerned with the 
amount dueto the Kondur family of the 
plaintiffs. The finding of both the Courts 
below was clearly tothe effect that the 
Ist plaintiff did accept the sale-deed. Ex- 
hibit G-Iin the case in full satisfaction and 
discharge of the mortgage. Mr. Varada- 
chari the learned Vakil for the appellanta 
did not wish to contest. that finding. Hig 
argument -was merely to the effect that the 
amount due to the plaintiffs’ family at that 
time was considerably over Rs. 5,000 and 
that Ex, G-I was merely a deed of convey- 
ance in favour of the fplaintifis’ family of 
properties sworth  Es..3,000 that the lst 
plaintiff was not in law entitled to grant a 
discharge to the mortgagors accepting only 
& portion of the amount due and waiving the 
balance because though as a waiver it 
might be binding personally against the 
Ist plaintiff stillas the two other mem- 
bers of the family at that time were minors 
it was beyond the power of the manager 
to waive such a large amount without any 
consideration whatever and that, therefore, 
the members of thefamily who were minors 
at the time were now entitled to seek to 
recover such balance from the mortgaged 
properties or such of them as have not been 
validly disposed of. 

It was not argued that the manager of 


‘the joint family has no right to settle ac- 


counts orin thecourse of such settlement 
of account to grant any reductions and 
accept a smaller amount in full discharge. 
But it was maintained that it must appear 
as abona fide settlement of account and 
not bea ease of mere giving up a valid and 
substantial claim. 

It was notalso argued that if the Ist 
plaintiff had merely accepted the sale and 
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Gonveyance of certain properties without 
fixing or estimating the value, in full satis- 
faction and discharge of the. mortgage 
debt, it would still be open to the plaint- 
iffs to question the same apart from any 

question offraud. But the contention that 
“was advanced was that in a case where 
we find that the property of which a con- 
veyance is accepted is agreed and estimat- 
ed to be of ceftain value there is no ques- 
tionat allof something being accepted in 
lieu of entire debt and the portion would 
only be thesame asin the case' of a pay- 
ment of an amount equal to the value to- 
wards the debt, 

The question, therefore, merely resolves 
itself into whether the manager of a joint 
family can validly give up a valuable claim 
of thefamily and extinguish it without 
any return or consideration. There can be 


no doubt that if in such acase adefence 


‘should have been put forward and proved 
such as that the mortgage securities were 
insufficient to pay the entire mortgage 


debt that there were no other properties of 


the mortgagor and that, therefore, the ac- 
ceptance of an absolute conveyance ofsome 
of the items of the mortgage security could 
be regarded as a prudent transaction, there 
cannot possibly beany question of mere 
waiver. Nor could there be any such 
question if, in respect of the agreement to 
waive there had been valuable considera- 
tion alleged and proved such as even any 
agreement on the part ofthe other credi- 
tors similarly to reduce their claims pro- 
vided of course that such reduction by other 
creditors could be regarded in the cir- 
cumstances 83 enuring in some manner for 
the benefit of the mortgagees. But un- 
fortunately and wesay unfortunately be- 


cause we cannot help suspecting that hav-. 


ing regardto the circumstances it might 
have been possible to make good some such 
plea. No attempt has been made in thia 
case to allege or prove any such considera- 
tion. 

We must, therefore, regard the case as 
a simple case of the manager of thefamily 
waiving or giving up a sum of about 
: Rs. 1,500 due to the family merely out of 
eharity to or sympathy with the mortgagors 
who had become reduced in circum- 
stances. 


From the very statement of the question 


it would seem to follow that no such waiv- 
ér or giving up by the manager could be 
regarded as binding on the minor members 
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of a family and, therefore; on the family as a 
whole, 2s l 

The lower Courts: were, therefore, clearly 
wrong in holding that the act of the lst 
plaintiff as manager was binding on the 
other members of the family who were 
mihors. : te. 

The lower Appellate Court also came to 
the conclusion with reference to: the 6th. 
issue that the plaintiffs’ suit was barred- 
by the Law of Limitation. The learned Dis- 
trict .Judge held that there was no ackno- 
wledgment of liability in the deed of sale 
execüfed in favour of the plaintiffs’ Ex. 
G.-I. He was clearly wrong in that con-. 
clusion. In that sale-deed the debt due 
by the mortgagors is clearly referred to. 
and acknowledged and itis towards such: 
debt thesale-deed is alleged to be taken. 
We must, therefore, hold that apart from 
other contentions the document contains a 
sufficient acknowledgment of 
Bo as to give rise to afresh starting 
point for limitation. That was in July, 
1903, and the plaint was put into Court 
within twelve-years thereof, namely, in Jan-^ 
uary; 1915. If, therefore, the lower Courts 
were wrong in dismissing the plaintifis' 
action altogather, the next question for con- 
sideration isin respect of what properties 
the plaintiffs are entitled toa decree. . 

It may be observed that the main object 
of the plaintiffs’ suit appears to have been 
to obtain a deeree.in respect of certain pro- 
perties sold by the family of defendants 
Nos. 1 and 2 to the 5th defendant and sold 
by him in turn to the 17th defendant and 
by him again to the 18th and other defend- 
ants. These deedsofsale were impeached 
by the plaintiffs to be merely benami and 
it ison that basis that the plaintifis have 
prayed for a decree against those items o 
property. EN 
. The most curious feature in this case is 
that the 5th and 17th defendants have 
admitted that the sales in respect of those 
items were as alleged by the’ plaintiffs’ 
benami. But the 18th défendant has re- 
pudiated the allegatien and it has been 
found by the lower Courts that, so far as the. 
18th defendant is concerned, the properties 
obtained on sale by him were not purchased 
by him benami forthe family of defend- 
ants Nos. land 2, That finding has not . 
been questioned before us. It, therefore, 
follows that even though the plaintiffs may . 
be entitled to a decree for the amount they . 
cannot have such a decree, in respect of any | 
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of the properties covered by the sale-deed 
to the l8th defendant or obtained from or 
through him by any of the other defendants, 
But what was argued on behalf of ‘the 
appellants was that having regard to the 


admitted sales in their favour as benam by 


the 5th and 17th defendants if they are still 
in possession of any of the properties 
covered by the suit deed of mortgage a 
decree would have to be passed in respect 
of such items and also against-such of the 
mortgage items as may still be in posses» 
sion of defendants Nos, 1 and 2. m 

e may observe in this connection that 
the ease on behalf of the real contesting 
defendant, namely, the 18th defendant was 
that the plaintiffs’ suit was a collusive action 
for the purpose of recovering for the family 
of defendants Nos, 1 and 2 fraudulently the 
items in the hands of 18th defendant and 
the alienees from him. Having regard to 
the pleadings inthis case there appears 
to be considerable basis for such a conten- 
tion. : But the attack against the 18th 
defendant: having now been abandoned 
before us by the learned Vakil for the 
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such ascertainment, a preliminary mortgage 
decree for sale will be passed in favour of 
the plaintifis in respect of those items, 
There will be no personal decree. The 
plaintiffs-appellants will be entitled to add 
their costs throughout and recover the same 
from the properties in respect of which a 


 decreé is to be passed. There will be no 


appellants it would almost seem that the’ 


remedy now asked for in respect of the other 
properties is one for which the plaintiffs 
never.seriously cared but it may be that 


such a remedy is now applied for not for - 


purposes of the actual enforcement of any 
right but merely to sgve the fate ofthe 
plaintiffs’ case. We have however nothing 
to-do with such consideration. As the plaint- 
ifs want such a decree they would be 
entitled to one. The appeal must, therefore, 
be :allowed and the deeree of the lower 
Courts dismissing the plaintiffs’ action must 


be reversed and set aside. Instead there 


will bea decree in favour of the plaintiffs 
the usual mortgage decres for the amount 
claimed in the plaint with further interest 
ou the principal amount till the date fixed 
for redemption. Time for redemption six 
months from the date. on which the pre- 
liminary decree is finally passed as herein 


after provided. The decree will only be 


against the items of property included in 
the deed of mortgags and at present, if 
any, in the hands of defendants Nos. 1,2,5 
and 17 or in the hands of any alienees from 
defendants Nos. 1 or 2 under any aliena- 
tions not made for the discharge for the 
Suit mortgage. As these items,’ however, 
have not been ascertained the case will 
have to be remitted to the Oourt of first 


instance for ascertaining those items and on 


^ 
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personal deeree in respect of costs. The 

appellant should pay the respondents in 

this second appeal who have appeared 

their costs one set, 
y..N, V. 


Appeal allowed. 
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LAHORE HIGH COURT. 

SgcoND Civin APPEAL No. 2716 or 1927. 

February 28, 1928, . 

- Present :—Mr. Justice Jai Lal. 
"JAGDISH RAM ann HAR LAL, Mrnor, ` 
THROUGH JAGDISH RAM—Puaintirrs—. 
oak ` APPRLLANTS 

VETIUS 
—DEFENDANT— RESPONDENT, 

Practice—Burden of proof wrongly thrown in trial 
Court—Both parties adducing evidence—Remand in 
appeal, when proper. 

The rule of law that where parties have led 
evidence on the particular issue, the- wrong alloca- 
tion of burden of proof does not entitle the party 
on whom such burden of proof is subsequently 
placed to claim a remand, cannot be held to be 
inflexible and its applicability must depend upon the 
facts of each particular case, the nature of the point , 
involved and of the evidence given by both parties. 
There may.-be cases where the person on whom the 
burden of -proof lay gave evidence in support of hia 
allegations which, on the face of it, is of no value 
and the other party did not consider it necessary 
to produce the whole of the evidence which he could 
produce to rebut the allegations of the other side. 


: Second appeal from a decree of the 
Additional Judge, Hoshiarpur, dated the 
16th June, 1927, reversing that of the Sub- 
ordinate Judge, Fourth Class, Hoshiarpur, 
dated the 18th February, 1827. 

"Mr. N. C. Pandit, for the Appellants, 

Mr. Mukand Lal Puri, for the Respondent 

JUDGMENT.—The only question 
which is raised in this second appeal before 
me is the question of limitation. In the 
trial of the case án objection was raised by 
the defendant that the plaintiff's suit wag 
barred by time. The trial Court framed an 
issue on the question of limitation and 
plaeed its burden on the defendant, and 


finally held in favour of the plaintiffs and 
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decreed the suit, On appeal by the defend- 
.8nutthe District Judge held that the burden 
of proving that the suit was within time was 
on the plaintiffs. He, however, considered 
that as both the parties had led evidence on 
the. question of the plaintiffs age which 
was the determining factor on the question 
of limitation, the wrong allocation of the 
burden of proof by the trial. Court was im- 
materialand, therefore, declined to remand 
the case as prayed for by the plaintifs and 
proceeded to decide the question of limi- 
fation on the evidence which was-already 
on the record and thereupon held that the 
plaintiffs had failed to prove that their age 
was such as to entitle them to claim that 
the suit was within limitation. 

Before me it is contended that the burden 
of proof lay onthe defendant. Iam unable 
to establish that their suit was within 
limitation. Normally it would have been 
barred by time but for the alleged minority 
of the plaintiffs, I consider, therefore, that 


the view of the District Judge that the © 


burden of proof lay on the plaintiffs is 
Correct. ` i; 
lam not, however, prepared to agree with 
the learned Judge that the plaintiffs were 
not entitled to a remand after he had 
" changed the burden of proof. The Counsel 
for the respondent nas cited certain author- 
ities in support of the District Judge's view 
that where parties have led evidence on the 
‘particular issue, the wrong allocation of 
burden of proof does not entitle the- party on 


whom such burden of proof is subsequently . 


` placed to claim a remand. Thisrule, in my 
opinion, cannot be held to be inflexible, but 
its applicability must depend upon the facts 
ofeach particular case, the nature of the 
point involved and of evidence given by 
both parties. There may be cases where 
the person on whom the burden of proof 
‘lay gave evidence in support of his allega- 
tions, which on the face of it is of no value, 
and the other party did not consider it 
neces: ary to take up the time of the Court 
by producing the whole of the evidence 
whica he could produce to rebut the 
allegations of the other side. In this case, 
in my opinion, the plaintiffs did not produce 
the whole of the evidence which they could 
produce if the burden of proof had initially 
been 5 placed upon them. I consider, 
therefore, that thay are entitled to an order 
of rem and. 
laccept this appeal, set aside the decree 
of the District Judge and remand the case 
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to thetrial Court with directions to take 
evidence of the parties on the question of 
limitation assuming that the. burden of 
proving thatthe suit is within time is on 
the plaintiff and then to decide the suit on 


‘its merits. The costs of the proceedings 


hitherto taken will abide the result. The 
Court-fee on the$ memorandum of appeal 
will be refunded to the appellants. 

RB. L. Appeal accepted. 


ANE 


MADRAS. HIGH COURT. 

. Bgconp Crvin Appran No. 997 or 1926. 
September 1, 1927. 
Present:—Mr Justice Srinivasa Ayyangar 

and Mr. Justice Curgenven. ; 
KINATTINKARA MADHAVAN NAIR 
AND ANOTHER—DREFENDANTS—A FPELLANTS 
versus — 

M, R. Rr. MANAVIKRAMA ZAMORIN 
MAHARAJAH AVERGAL or CALICUT 
py ESTATE COLLECTOR, Rao 

Sahib K. SRINIVASA RAO 


AVERGAL--PrarNTIFF—HRXESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 89, 90— 
Suit by principal against agent for accounts on ground 
of misconduct of agent—Article applicable—Practice— 
New plea—Termination of agency—Question, whether 
can be raised in second appeal for first time. 

Article 89 of Sch. I of the Limitation Act con- 
templates a suit by a principal against his ager: 
for moveable property ‘received by the latter and nat 
accounted for whatever may be the reason for ths 
failure to account. fp. 333, col. 2.] 

Article 90 is the residuary Article with regard to 
actions between principal and agent and should bs 
held to be applicable only if no other Article can 
possibly be regarded as applying to the facts of tha 
particular case. [ibid.] 

The expression “neglector misconduct” appearing 
inthe third column of Art. 90 has special reference 
to what istermed negligence or misconduct of the 
agent in the conduct of the agency and should not 
be construed as including everything that may in 
ordinary parlance be called misconduct. fp. 333, col. 


“The question when an agency must be held to have 
terminated within the meaning of Art. &9 is one of 
fact and cannot be allowed to be raised forthe first 


„time in second appeal. [p. 333, col. 2.] 


Second appeal against.a decree of the 
Court of the Additional Subordinate Judge, 
Calicut, in A. S. No. No. 150 of 1929, 
(A. S. No. 213.of 1925, Distriet Court, 
Calicut) ‘preferred against that of the 
Oourt of the District Munsif, Ponnani, 
in O. 8. No. 137 of 1924, ' 

Mr. P, Govinda Menon, for the Appel- 
lanta, i m 
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Mr. EK. Kuttikrishna Menon, for the Re- 

Bpondent. 
 JdUDGWMIENT, i 

Srinivasa Ayyangar, J.—The de- 
fendants in the suit from which this 
second appeal has arisen are. appellants 
before us. Thesuit was instituted as an 
ordinary suit for an account of the 
management of certain properties belong- 
ing to the Zamorin’s estate by the Ist de- 
fendantas agent. 

Ths first question that has been argued 
by the learned Vakil for the appellants was 
that the lower Appellate Court was wrong 
in holding that the plaintiff's claim was not 
barred by the Law of Limitation. The argu- 
mentwith regard to limitation both in the 
Court of first instance and in the Appellate 
Court appears to have proceeded entirely 
on the question which was the appropriate 
Article to be applied to the facts of this 
case, the defendants contending that the 
Article applicable was 90 and not 89. The 
Art. 9U was invoked because according tothe 
third column of that Article time would 
begin torun from the date on which the 
neglector misconduct becomes known to 
the plaintifis. The allegation in this case 
being that the misconduct became known 
to the plaintiffeven duringthecurrency of 
the agency. Sofaras the question ‘which 
is the proper Article applicable’ is con- 
cerned, there can be no doubt atall here 
that the-proper Article applicable is Art, 89, 
In fact this Court has in the case of 
Muthiah Chetty v. Alagappa Chetty (1) 
decided that in circumstances very similar 
tothe present case even when what is 
charged includes misappropriation the 
proper Article to be applied is only Art. £9. 
‘The expression “neglect or misconduct" 
appearing in the third column cf Art. 90 
hasspecial reference to what is termed 
negligence or misconduct of the agent in 
the conduct ofthe agency. The word ‘mie 
conduct’, therefore, in that Article should 
not be construed as including everything 
that may in ordinary parlance be called 
misconduct. If the expression ‘miscon- 
duct’ should be ccnstrued so generally, 
then of course any failure of duty on the 
part ofthe agent will amount to’ mis- 
conduct, a failure to render an account, a 
failure to pay over the money in his hancs 
payable tothe principal and so on. But 
the misconduct or negligence appearing 
in contradiatinctionto each other in the 


(1) 45 Ind, Cas, 430, 41 M. 1, 


“that year he applied for 
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third column of that Article must be con- 
strued technically as referring to what 
the principal charges as misconduct on 
the part of the agent in the business of 
the agency. Further Art. ¥0is undoubt- 
edly the residuary Article with regard to 
actions between principal and agent and 
Art. Y0 should beheld to be applicable 
only if no other Article cam possibly be 
regardedas applying to the facts of the 
particular ease. Thereis no reason what- 
ever why Art. $9 should not in terms be 
held applicable because the suit contem- 
plated by thatisby a principal against 
his agent for moveable property received 
by the latter and not accounted jor. Ifthe 
immoveable property is not accounted for 
it does not matter what the reason for 
failure to account may be. All that is 
necessary is the mere failure to account, 
Therefore, if the special Art. 89 could apply 
it follows that Art. 90 should not be ap- 
plied. Thereis also, as already stated, 
direct authority for the position, Then 
takingit that the proper Article applicable 
is Art. 89 the lear.ed Vakil for the appel- 
lanta argued that even so the suitof the 
plaintiff should have been held to have 
been barred by the Law of Limitation be- 
cause according to him the agency ter- 
minated more than three yearB before the 
institution of the suit. The facts with 
regard to this construction are these, It 
is said that this Ist defendant who was 
acting as agent tock leave on the Ist 
January, 1921, and thatin or about July 
extension of the 
leave. Hewas refused the same, thereupon 
he tendered his resignation and resigned 
his office. Thelower Appellate Court has 
taken the date of resignation as the date 
of the termination of theagency. Though 
several interesting questions may arise 
with regard to whether a person in the 
position of the Ist defendant-taking leave . 
has his agency terminated atany rate 
temporarily during the period. of his 
leave, still the first point to be borne in. 
mind is that the terminaticn of the agency 
isa question of fact. If, therefore, the des 
fendants wish torely upon facts for ths 
purpose of showing that theagency ter- 
minated not as alleged by the plaintiff 
on the resignation of his office by the 
Ist defendant but onan earlier date, it 
was incumbent onthe defendants tokave 
pleaded tothe same and shown why cr 
how according to their contention ihg 
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agency became terminated on an earlier 


date, This they did not do. In fact the 
whole contention” up till now on the part of 


the defendants has been only with regard ` 


to the proper Article of the Limitation 
Act applieable to the case. -If the start- 
ing point of limitation should be deter- 
mined with reference to allegations of 
facts itis ifcumbent on the parties to 
plead specifically to the same so that the 
other party might have a reasonable 
opportunity of pleading in answer thereto. 
It is not for us to indicate in what manner 
_and to what extentit might be open to the 
parties to plead to. it, but remembering 
that itis. a question of fact if the plea 
had been raised it is conceivable that 
it might have been open to the plaintiff 
to show by evidence either oral or docu- 
mentary which might havea bearing in 
' the case thatthe agency really terminated 
ia spite of the leaveon the resignation by 
‘the lst defendant. There is not even a 
ground taken with regard to this matter in 
the grounds.of appealto this Court, In these 
circumstances we are satisfied that it will 
create a: wrong precedent and will, be 
fraught with serious consequences if we 
should allow the appellants to argue in 
this Court in second appeal a question 
which necessarily involves a question of 
fact of that character. Having, therefore, 
some to thé éonelusion that the proper 
Article applicable to this cass is Art. 89 
&nd no question having been properly 
yaieed with regard to the starting point 
of limitation, if the proper Article should 
be 89 it follows that the lower Appellate 
Court was right in its judgment with 
regard to the question of limitation, 

The only other question that has been 
raised by the learned Vakil for the appel. 
lants has reference to the percentage 
' allowed by, the; lower Appellate Court 
differing inthat matter from the Court 
of first instance with regard to the 
dryage and wastage. That again ig 
essentially a question of fact. The learned 
Vakil for the appellants tried to persuade 
us toteke the view that the lower Appel- 
late Court misdirected itself in the manner 
. in which it stated the question. It isian- 
possible to accede to any such contention, 
Che question has been stated properly be- 
.eanse thelower Court properly refused to take 


' the percentage prescribed by the plaintiff: 


as ipso facto binding on the defendants 
and, therefore, directed “its attention to 
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determining what the reasonable percentage 
is andon that matterit has come to the 
conclusion that the rates prescribed by the 
past were right because they were reason- 
able and the lower Appellate Court ar- 
rived at the conclusion that the rates were 
reasonable. Having regard to the various 
matters set out and referred to in detail 
in the judgment of the lower Appellate 
Court, there a were abundant materials 
on which it was open to the Subordinate 
Judge to have come to the conclusion that 
he did with regard to those rates and we 
cannot consider this is a case in which. 
the judgment has been  vitiated by any 
circumstances whatsoever. In the result, 
therefore his judgment with regard to 
these rates being mainly a question ‘of 
fact it follows that we have no right te 
interfere with it, The second appeal is, 
therefore, dismissed with costs. l 
Curgenven, J.—I agree with my 
learned brother for the reasons which he 
gives that Art. 89 to the exclusion of 
Art. 90 of the Limitation Act is the proper 
provision to apply. The appellant's Vakil 
has raised the further question that in 
fixing the termination ofthe agency as the 
learned Subordinate Judge has done as the 
date when the let defendant resigned his 
appointment he has committed an error and 
that it should rather be ‘referred to ths 
point of time when on taking leave. hs 
vacated the appointment and handed over 
charge to his successor. I donot wish to 
say anything on the merits ofthis argu» 
ment because lam clear that the ` queg- 
tion must depend on facts which may not 
necessarily have been adduced in evidence 
and to allowitto be raised now, in tke 
absence indeed.of any ground of appeal, 
might place the plaintiff in an unfair 
Situation. lagree, therefore, that we must 
accept the termination of the appointment 
as fixed by the lower Appellate Court asthe 
date from which time is to run. 
On the second point I think itis clear, 
as indeed issues Nos. 2 and 3 show, that 
the onus of showing that for a certain 
recorded amountof green paddy received 
by the lst defendant only a less amount 
of dry paddy was to be rendered to tho 
estate lies upon the lst defendant, The 
lower Appellate Court has rejected the 
direct evidence which hegives upon this, 
unsupported as it is by any voucher, account 
or other record. In faetit has been nda 
mitted before us.on hig behalf that ag 
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such account‘ was | maintained. In these 
circumstances the only alternative method 
-practicable was to ascertain by the*in- 


awe - 


t 


direct evidence of experiments in similar. 


-conditions and so forth whether the claim 
‘as made by the plaintiff appeared to be 


substantiated. The: learned Subordinate 
Judge has -gone into that question in. 


. paras. 3,4 and 5 of hisjudgment and it is 
& question of fact. He has agreed with 
thelearned District Muusif in rejecting 
the contention if it was the plaintiffs 
‘contention that the terms of- the order of 
Ex CO.were bindingon the 1st defend- 
ant of their own force and he has only 
accepted the rates which that order 
prescribes because from various considera- 
‘tions he- is able to say that they are 
reasonable and just. In thesecircumstances 
I can find no grounds for interfering with 
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his decision and I agree. that the appeal. 


Should be dismissed with costa. 


Y.NSYV. - : Appeal dismissed, | 
... -LAHORE HIGH COURT. 


Crvic. Reviston Peririon No. 570 or 1927, 
a : - February 23, 1928. 

. . Present :—Mr. Justice Jai Lal. 

. DEWA MAL--DEFENDANT—PETITIONER 


"NE versus . 7 
'MOOL CHAND-8H1V DHAN— 
a: PLaiNTiFFS— RESPONDENTS... l 
. Landlord and tenant—Agréement to lease—Breach — 
casure of damages, | 

1 a suit fordamagés for breach of a contract to 
lease by the landlord before time the tenant is en- 
titled to compensation calculated on the actual loss 
suffered or likely to be suffered by him by the breach 
and ia calculating such damages. the Court has to 
bearin mind the means that existed forthe tenant 
to reduce the amount of damages. In other words, 
if other property suited for the purpose for which the 
property in dispute was taken up by the plaintiff, 
was available to him, and he has failed to rent that 
property, then that must be considered when assessing 
the damages, i al 

Petition for revision of a decree of the 
Senior Subordinate Judge, _ F'erozepore, 
dated the 15th July, 1927, modifying that of 
the Subordinate Judge, Fourth Olass, 
Muktasar, District Ferozepore, dated the 
29th March, 1927, 


Mr. Gullu Ram, for the Petitioner. 
Mr. Shamair Chand, for the Respondents, 


m. 


Subordinate Judge 


1 
1 


345. 
.JUDGWMENT.—1he plaintiff-respond- 


-ent rented a shop from the petitioner for 
.one year for Rs. 220 and paid Re. 110 in 


advance .in part payment of the rent. It 
has been found that the landlord deliberate. 
ly broke. the contract and did not give 
possession of the shop to the plaintiff. . 
The trial Court gave the tenant a decree 
for Rs. 100 and interest thereon at lv per 
cent. per annum with proportionate costs, 
. On appeal by the plaintiff the Senior 
has increased the 
amount -dezreed to Rs. 330 with propor- 
tionate cosis, This amount is claculated by 
the learned Judge as follows:~— | 
Rupees 110 actually paid by the plaintiff 


to the defendant; Rs. 220 damages at double 


the rate of the amount fixed as rent per 
annum, 4, e. Rs. 220. >. 

But in’ calculation it appears that he 
gave the plaintiff the actual amount of 
annual rent fixed by the parties. 

— This is a petition for revision by the 
defendant, the lanalord, presented against 
the decree of the lower Appellate Ccurt. 

. There can be no doubt thatthe learned 
Judge has applied wrong principles of law. 


- in calculating the damages. The tenant 

in such cases is entitled to compensation 
‘calculated : en the actual loss suffered 
pr likely to be suffered by him by the 


breach of the contraet by the landlord; 
and, in calculating such damages, the Court 
has to bear in mind the means that existed 
for the plaintiff to reduce the amount of 
damages. Ín other words, if other property 
suited for the purpose for which the proa 
perty in dispute was taken by the plaintiff, 
was available to him, and he failed to rent 
that property, then that matter must be 
considered when assessing the damages, 
The learned Counsel Íor'the respondent 
agrees with me thatin this case there is 
no evidence to prove the actual damages 
suffered by the plaintiff. On the other 
hand, the damages‘ are claimed bee 
cause the landlord is alleged to have 
made profit. by. renting the: property 
to other tenants. This has not actually 
been found to be the case by thelower 
Oourte. The result. is that really there is 
no material on the record from which the 


‘damages actually suffered: by the plaintif 


could be assessed. 

1 consider, therefore, that the plaintiff ig 
entitled only to a decree for the refund of 
Rs. 100 actually paid by him and alsa 
interest thereon at the rate of 12 per 
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cent. per annum from the date of 
payment to this date. I would further 
direct that the landlords, the defendants, 
shall pay the full costs of the plaintiff, 
Formally, therefore, the petition will be 
accepted and the amount decreed in 
favour of the plaintiff reduced asstated 


above. 


B, Le Appeal accepted. 


LAHORE HIGH COURT. 
Szgcoup CIVIL APPEAL No. 673 or 1927. 
February 28, 1928, 
Present:—Mr. Justice Jai Lal. 

PARKASH CHAND, MINOR, THROUGH , 
RAGHU NATH SAHAI—PrLiINTIFF 
` —APPELLANT 
LEFSUS 
Masers. STRAUSS & Co. Lro., KARAOHI- 
THROUGH THEIR MANAGER AND oTREss— 
DgFENDANTS— RESPONDENTS 
Contract Act (IX of 1872), ss. 11, 188, 184— Minor, 
contract by—Minor's capacity to employ agent-—Capa- 


city of minor to act as agent. 
A minor is incapable of entering. into & valid 


contract either personally or through an agent. 
“A minor can be appointed an agent so as ‘to bind 
the principal without incurring any personal liabil- 
ity and'itis the capacity of the principal to enter 
into a contract which determines the binding natura 
or otherwise ofthe contract. . 
Second appeal from a decree of the 
District - Judge, Montgomery at Lahore, 
dated the 7th December, 1926, affirming 
that of the Subordinate Judge, Fourth 
Class, Montgomery, dated the 2rd May, 1926. 
Mr. Anant Ram Khosla, for the Appellant. 
JUDGMENT .—Parkash Chand, the 
plaintiff who is a minor, is the owner of 
a firm called Kanhaya Lal Ram Sarup, 
which has recently been started onhis 
behalf. Itis not, therefore, his ancestral 
business. One Ram Kishen, who also 
upparently is & minor, was the manager 
of this firm and ia that capacity he 
entered into two contracts on behalf of 
the firm with Messrs. Strauss and Co, 
Ltd., of Karachi. The plaintiff institued 
a suit for a declaration that Ram Kishen 
had: no authority to bind the minor by 
entering into those contracts. This suit 
has been dismissed both by the trial Oourt 
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and the District Judge; by the latter on 
the ground that "the. relief claimed is an 
equitable one and since in this. case it is 
oS inue not equitable it cannot be grant- 
ed, l 

The question whether the contracts are 
or. are notadvantageous to the minor dces 
not, in my opinion, arise in this case. 
No authority is needed for the proposition 
that & minor is incapable of entering in- 
to & valid contract either personally or 
through an agent and that the only person 
who can bind & minoris his legàlly con- 
stituted guardian and that also under 
Certain specified circumstances. This case 
has not been fought on behalf of the 
defendants on the ground that Ram Kishen 
was acting under the authority of a legal- 
ly constituted guardian of the minor or - 
even that there was any such guardian of. 
the minor, It is indisputable that. what 
& minor cannot himself do he cannot do 
through an agent. At the same timeitis . 
immaterial in this case whether the agent, 
Ram Kishen, was & minor at the time 
when he entered into the contract, because 
& minor can be appointed an agent so as 


_to bind the principal without incurring 


any personal liability and it is the capa- 
city. of the principal to enter into a con- 
tract which determines the binding nature 
or otherwise of the contract. 

As in the present case the minor was 
not capably of entering into the contracts, 
his agent Ram Kishen was subject tothe 
same incapacity in the matter of making 
& contract enforceable against the princi- 


pal. The contracts in suit, therefore, are 


void and must be declared as such. 

I accept this appeal, set aside the de- 
crees' of the Courts below and decree the 
pleintiff's suit with costs throughout. ; 

R. L. i Appeal accepted, 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATIONS For RzxvistoN No. 118 
oF 1927. . 
December 19, 1927. 
Present :—Mr. Justice Fawcett and 
Mr. Justice Mirza 
‘On difference between 
Mr. Justice Patkarand Mr. Justice Baker, 
PANDURANG S. KATTI—AP?LIOANT 
versus 


MINNIE HENRIETTA KATTI—OPPONENT, 

Maintenance Orders Enforcement Act (XVIII of 
1921), s. ?--Maintenance Orders (facilities for En- 
forcement) Act, 1920, (10 & 11 Geo. V, Chap. $3), s. 8— 
Provisional order of British Court for maintenance 
—Power of Court in India to call for further evi- 
dence—Order cf Chief Presidency Magistrate—Revision 
—dJurisdiction of High Court—-lividence of desertion 
subsequent to provisional order, admissibility of— 
False allegation against husband, whether ground for 
disallowing maintenance—Husband’s right to insist on 
withdrawal of | allegation—Istoppel— Blowing hot 
and cold—Interpretation of Statutes—Iixpressio unius 
est exclusio alterius. 

Held, Per Patkar and Baker, JJ.---The High Court 
of Bombay can interfere in revision with an order 
made by the Chief Presidency Magistrate of Bom- 
bay under the provisions of the Maintenance Orderg 
Waforcement Act, 1921, [p. 338, col. 2; p. 339, col. 2.) 

Held, Per Fawcett and Mirza, JJ.—section 7 of the 
Maintenance Orders Enforcement Act deals with the 
opportunities to be allowed to the person affectetl 
by the provisional order to oppose its confirmation 
and provides for the case of further evidence being 


taken when necessary for the purposes of the, 


defence, but it does not affect the general power of 
the Court to call for further evidence in other 
cases, which is implied by sub-s. (4) of s.3 of the 
Maintenance Orders oe for Enforcement) Act 
of 1920. [p. 340, col. 2.] 

Evidence of desertion subsequent to the date of 
the provisional order may be taken into con- 
sideration under sub-s, (4) of a. 7 of the Maintenance 
Orders Enforcement Act, 1921, as such evidence is 
relevant to the question whether there has been a 
real desertion. [p. 341, col. 1.] 

The maxim ezpressio unius est exclusio alterius is 
&n uncertain guide to the true meaning of a Statute, 
|p. 340, col. 2.] 

A litigant cannot be allowed to blow hot and cold 
in the same matter. [p. 340, col. 1.] 

The right of a wife to maintenance against her 
husband is: not lost because she makes a false or 
scandalous allegation against her husband and a 
husband has no right to insiston the wife condition. 
ally withdrawing the allegation before claiming main- 
tenance from him. |p. 342, col. 2.] 


‘Oriminal revision against an. order of 
the Aeting Chief Presidency Magistrate, 
Bombay, 

ORDER. 


Patkar, J.—(June80, 1027.) —This is an 
application for revision of theorder passed by 
the Chief Presidency Magistrate confirming 
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the order, passed by the Marylebone Police 
Court on May 28, 1926, under s 3 ofthe 
Act of 1920 to facilitate enforcementof Main- 
tenance Orders (10 &11 Geo. V, c. 33) where- 
by the petitioner was ordered to pay to 
his wife a sum of two pounds a week 
for maintenance, and & sum of two shill- 
ingsforcosts. The Chief Presidency Magis- 
trate has confirmed the order under Act 
XVIII of 1921. Rule was fssued on the 
question whether the High Court has juris- 
diction to interfere in revision or otherwise 
with the. order of the Ohief Presidency 
Magistrate. | 

The principal Act relating to the sum- 
mary jurisdiction of the Magistrates in 
reference t5 married women is the Act 
of 1895 (58 & 59 Vic. e. 39). Under s. 4 
any married woman canapply to a Court 
of summary jurisdiction for an order of 
maintenance under the Act. The Act of 
1895 is amended by an Act of 1920 (10 
& 11 Geo. V, c. 33) and bv an Act of 1925 
(15 & 16 Geo. V, c. 51). The enforcement 
in England or Irelandof the maintenance 
orders made in other parts of His Majesty's 
Dominions and Protectorates and vice versa 
is regulated by the Act of 1920 (10 & 
11 Geo, V,c. 33). A similar reciprocal legig- 
lation is enacted in India by Act XVIII of 
of 1921. Under &. 4 of Act XVIII of 
1921 the certified copy of the maintenance 


order made by any Court in a reciprocat« 


ing territory and transmitted by the proa 
per authority of that territory to the 
Governor-General hasto be sent for being 
registered in the High Court, if the Court. 
which made the order was of a superior 
jurisdiction, and to a Court of summary 
jurisdiction if the said Court was not a 
Court of superior jurisdiction. Under s. 
2 of Act XVIII of 1921 “Court of suma 
mary jurisdiction” means the Court ofa 
Chief Presidency Magistrate or of a Dis- 
trict Magistrate. The order in this case 
was sent under s. 7 of Act XVIII of 1921 
to the Court ofthe Chief Presidency Magis- 
trate. for confirmation. The learned Chief 
Presidency Magistrate on September 4, 
1926, declined to confirm the provisional 
order, and remitted the caseto the Court 
which made the order for further evidence, 
and on February 5, 1927, confirmed the 
order, and directed that steps be teken ta 
have the order enforced. The only ques« 
tion arising at the present stage is whether 
the High Court has jurisdiction to intera 
fere with the order of the Chief Presidency 


fL 
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Magistrate. The póint^i8.one of first im- 
pression; and is not covered by any authori- 


y. > : , É ; 
=" It was argued by the learned Government 
. Pleader thatan appeal was provided by s. 3, 
el. 6,and s.4,cl.7,by the English Act of 
" 1920 (10 & 11 Geo. V,c. 33) but no appeal 

. was provided by the corresponding ss. 6 
and 7 of the Indian Act XVIII of 1921, and 


that, under s. 404 of the Criminal Procedure. 
Code, there could be no appeal except as 


provided by the Code, and that the order 
of the Chief Presidency Magistrate was 


~ . intended by the Legislature to be final and- 


- was not subject to the revisional jurisdic- 
tion of the High Court.- Reference was 
made to the decision in Rangoon Botatoung 
Co., Ltd. v. Collector of Rangoon (1), which 
has been explained in the case of Secretary 
of State for India v. Chelikani Rama Rao 
(2), Itisclear that no right of appeal is 
provided by Act XVIII of 1921, But it is 
contended, onthe otherhand, on behalf -of 
- the petitioner thatthe absence of any pro- 
vision allowing an appeal from the order 
-‘doés not necessarily exclude the revisional 
jurisdic‘ion of the High Court, that the 
. Gourt of the Chief Presidency Magistrate 
ix not a persona. designata, but 18 referred to 
às & Court under s. 2 and s. 7 of the ' Act of 
1921,-and that the order of the Ohief- Presi- 
dency Magistrate in this case is subject: to 
.£h6 revisional jurisdiction of the High Court, 


ander s. 107 of the Government of India. 


‘Act and els, 27 and 28 of the amended 
Letters Patent if not under s. 435 ofthe 
` Oriminal Procedure Code. The absence of 
Bny provision allowing an appeal does not 
necessarily exclude the revisional jurisdic- 
tion of the High Oourt. On the other hand, 
casesin which there is express prohibition 


ofan appeal, e. g., 58. 418 and 414, Criminal . 


Procedure Code, are subject to revision by 
the High Court. We think that the order 


efthe learned Chief Presidency Magistrate: 


is 4 judicial and not merely an executive or 
administrative order, It was held in 
Bmperor v. Husein Ally Niazally (8) that 
s:15 of the Indian Extradition: Act ousted 


: | . the jurisdietion of the High Court to 


< (1) 16 Ind. Cas, 188; 14 Bom. L. R, 833; 16 O. W, 
- M61; 12 M. L. T. 195; (1912) M. W. N. 781; 16 O. L' 
S; 245 28 M. L T. 206104. L, 7,21 5 Bur L. T, 


= £ ws 
2) : . 902; 18 Bom. L.R. 1007; 31 M.L. J. 
< 894: 200. W. N.1311; (1916) 2 M.W, N. 224; ; 
817 14; 20M. L.T. 435; 4 L, W. 486 ; 
i L. J. 69; 43 


b T. A. 192 (P. 0), 
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inquire into the propriety of the warrant, but 
left open the question ofthe High Court's, 
power to interfere with a Magistraté’s 
action, if it was proved that such action 
was consequent upon awarrant issued by 
a Political Agent which was plainly illegal. 
There is no provision in Act XVIIL of 1921 
similar to s. 22 of the Indian Press Act, 
exeluding the revisional jurisdiction of the 
High Court. See Annie Besant v. Advocate- 
General of Madras (4).- Under the old 


Criminal Procedure Code proceedings . 


unders,. 145 were expressly excluded from 
the revisional jurisdiction of the High 
Court. underis, 435, Criminal Procedure 
Code, but it was held in several cases that 
the High Court had power under s. 107 of 
the Government of India Act to. set aside 
proeeedings under s. 145, Criminal Pro- 
cedure Code, instituted without jurisdiction: 
notwithstanding s. 435, cl. (3),,of the Code. 
It is sufficient to refer to the case of Alt. 
Muhammad Mandal v. Piggot (5).: The 
absence of any provisionin the old Crimi- 
nal Procedure Code with reference to the 
inherent power to make consequential 
orders referred toin the said case is now 
remedied by. s; 9$61-À of .the amended. 
Criminal Procedure Code. / 


Tt is next contended that a remedy is. 


provided bys. 7, el. (6)of Act XVIIIof 


1921, which enables the Chief Presidency 
Magistrate to vary or rescind the order 
which hes been confirmed; and, therefore, 
the revisional power of the High Court is. 
impliedly excluded. Similar powers aie 
given to Magistrates under the Oriminal 


Procedure Code, s. 488, cl. (5), and b, 


489, The existence of the power of .vary-. 
ing or rescinding the order of cofirma- 
tion would not, in our ‘opinion, - éxa 
clude the revisional power of the High 
Court, Rules unders.12 of Act XVIII of 
1921 are published in the Gazette of India 


‘for1923, Part 1, page 203, and do not bear 


on thepoint in question. We think that the 
revisional power ofthe High Court is not 
either expressly or impliedly excluded, and 
that the High Oourt has jurisdiction to 
interfere with the order of the Chief Presi» 


^ + 


dency Magistrate in this case, 


EV 5 

(4) 52 Ind. Cas. 209: 21 Bom. L. R. 867; 37 M. 

138; 17 A. L. J, 925; 23 O. W. N. 986; (1919) M. WN 

555; De br P z EA f$ 26: M. L. T. 408; 1 
. P, L, E. (P. OC.) 74; (1919) 35 T. LR. 500; 4: 

146; 46 I A. 176 (P. C. Em n EM. 
(8) 80 Ind. Cas. 325; 48 C, 522; 32 O.L. d, 270; 22 0, 


^ Lo. 213 (8. Ba. 
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Baker», J.—Thisis an. application’ for 
revision of an order made by the. Chief 
Presidency Magistrate under the'Maintenan- 
ce Order Enforcement Act’ XVIII of 1921 . 
‘confirming a provisional order of main- 
tenance made by the Marylebone Magistrate 
uader the Maintenance Orders’ (Facilities 
for Hnforcement)-Act, 10 &11:Geo. V,c..33. 

The'sole question-at this stage is whether , 
the High Court has power to interfere im . 
revision with the order.. We are not direct- 
ly concerned with the English Acis,- viz, 
the Sammary ‘Jurisdiction’ © (Married. . 
Women) Act, 58 & 59 Vic, è. ,39 (1835) aud : 
the -Maintenancs Orders (Facilities for ^ 
Enforcement) Act, 10 '& 1I. Geo; V, o. 33. 

“We have to interpret India Act XVIII of : 
1921 (the Maintenance Orders Haforcement : 
Act) under which the order in question, 
confirming the ‘provisional order of the 
Oourt of summary jurisdiction in England, 
ig made. - me NK x 

At this sta 
facts, 

It has been argued by the learned 
Government Pleader that while the English. 
Statute, ss, 3 and 4 of the Act 10 & 11 Geo, . 
V, c. 33, provides foran &ppeal, there is no . 
such provision in the corresponding ss: 6 
and 7 of India Act XVIII of 1921 and, there- ` 
fore, the intention of the-Legislature was - 
pee the order of the Magistrate should be. 

nal. : f ; E 

:Itis argued that when a special enacte: 
ment laysdown a special. rule making an 
order final the finality of the order cannot 
be questioned indirectly by an application: 
in revision. a ee. l 

The right of appedl only exists when it is 
specially given by Statüte, €. g, under the 
Code of Oriminal Procedure: . -— | 
. -> Itis farther’ contended that under Act 
XVIII of 1921ra special remedy is given by 
8.1, c1.6, by which the-Court is given power 
fo vary or rescind its own order, This 
argument is, no doubt, correct as regards the 
question of appéal. There is no. appeal 
under the Act, but this does not necessarily :. 
imply that the High Court has no power of 
“ revision. The fact that an appeal is express- - 
ly barred by Statfite does not answer the- 
qüestion. There are several classes of cases 
in-which itis expressly declared that no 
Sppeal lies, e. g., under ss, 413 414 of the: 
Code’ of Oriminal Procedure, but these 
pees are subject to-revision. by the High 


ourt, = ! 
The powers ef revision given bys, 433 of 


ge itis not necessary to go into - 


t] 


- 


and 28 of the Letters Patent,’ 
-tbat the order :of the C 


. revise the order in question. : 


.bone Police Court, on May 28, 1926, i 


Em 
the Code of Criminal: Procedure: are very: 
wide. The section refers to any proceeding `` 


. of.an inferior 'COriminal: Court. - There.can: . 


be no doubt that.the: Ohief Presidency: 


"Magistrate isa Oriminal:Court inferior. to 
the High : Court. within the meaning. of. 
8.435 of the.Oode. The. revisional ` powers ^ 


of this Court are further declared by 8: 107: 
of. the Government of India Act andels. 27:7 
Tt is nowherestated in Aet XVIIF of 1921: 
hief - Presidency. 

Magistrate'is final. NN SIME 
In these circumstances, I agree:that it 
has not: been. shown .that' the revisional 


"powers of this Oourt are. excluded by the 


Act in question, and lam, therefore, of 
opinion that this: Oourt.:has power to - 


1 





The .Rule was 
Mirza, JJ.” 
"Mr. O'Gorman 
Gumaste), for the Applicant. ; T 
Mr. P, B. Shingne, Government Pleader, ` 
forthe Crown. ^ ^. . . | 
DE NE LAE JUDGMENT. i 
 :Fawostt, J.—In this case, the "M 


heard by Fawcett and 
(with him Mr. H. B, / 


* 


* 


&ryle« 
Pc ssued 
a provisional order under s, 3 of the Mainten- 
ance Orders (Facilities for Enforcément) 
Act, 1920; wherein the petitioner, Mr, P; 
S: Katti was on the ground of desertion - 
asked to pay the opponent, his wife, ca 
sum of two: pounds a week and a' sùm 
of two shillings for her costs. In accords 
ance with the provisionis of the corresponde 
ing Indian Act XVIII of 1921, the Presi-. 
dency: Magistrate gave the petitioner an.- 
opportunity. of showing cause why the 
provisional order should not be confirmed, 
and recorded certain evidence of the peti- 
tioner:and two others on'his behalf, dig. 
puting some of the evidence that had. 
been given by the opponent.. The Presja 
dency Magistrate thereupon considered i$ 
necessary to remit the order back to the 
London Police Oourt so that the opponent 
might have an opportunity of adducing. 
rebutting -evidence. That evidence was 
taken, and’ the -order came. back again ig 
the Presidency Magistrate, "He heard:the 
petitioner. further in: thé. matter,’ and 
eventually on February. 5; 1927, confirmed 
the. provisional order ofthe London Police 
Court, The" petitioner applies to have 
this order set aside in revision, It hag 
already been “held by this Court that wg 


Y 
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have power to interfere im revisicn with 
that order. There ‘are two points that 


have been put before us by Mr. O'Gorman 


on behalf of the petitioner. 

His first one is that the Magistrate’s 
order by whieh &fter taking the evidence 
of the petitioner and two others, he direct- 
ed that the case should be remitted to 
the London Police Court, was erroneous, 
and that he. sKould, in. accordance with 
the provisions of Act XVIII of 1921, find- 
ing. that he could not then confirm the 
provisional order, have refused to confirm 
it. It is contended by Mr. O'Gorman that 


: pub-s.. (5) of 8.7 of Act XVIII of. 1921 


provides for the Court remitting ‘the case 
back for the taking of further evidence in 
one case only, viz., when that is desired by 
the person to whom the summons was 
issued for showing cavse against the 
confirmation of the order and that person 


^ satisfies the Court that forthe purpose of 
Y any defence itis necessary to take further 


evidence; so that itonly authorizes the 
Court to get further evidence necessary 


for the purpose of any defence, wheress. 


here the Magistrate acted suo motu to 
give ah. opportunity to the opponent to ad- 
duce evidence in answer to that of the peti- 
tioner and his witnesses, 

This is an objection, which—if itis raised 


. at all— certainly should have been taken 


before the order of the Magistrate, on Sep- 
tem ber 4, 1926, remitting the case for further 
evidence, was acted on; but. not only. was 
no' sueh objection taken but on receipt of 
the:further evidence the petitioner acted 
upon the notice issued to him. to give him an 
opportunity of rebutting this further 
evidence, and he himself wanted the Court 
to remit the case again for further evidence 
under sub-s. (3) of s. 7 of Act XVIII of 1921. 
In view of these-facts, tha principle of not 
allowing a party to blow hot and cold. in 
the same matter applies, and I donot think 


we-would be justified in interfering in. 


revision upon such a ground. : 

But, in any case, I think the objection is 
and not.sound. Sub-section (4) of s. 3 of the 
English:Actof 1920 (10&11 Geo; V, c. 38) 
directs the English Oourt,. which made the 
provisional order, to take. evidence at the 
instance of the Court béfore which the order 
has:come; whenever "the order has by that 
Oourt been remitted to the Court of sum- 
mary jurisdiction, which made the order, 
for the purpose of taking further evidence"; 
bad it contains: no limitation that the 
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evidence should be taken only when it 18 
deemed necessary 'for the purpose of any - 
defence", as in sub-s. (5) of s. 4 of the same 
Act. “In these circumstances, I do not - 
think the Court would he justified in apply- 
ing ihe maxim expressio unius est exclusio 
alterius merely because of the provisions of 
sub s. (5) of s. 7 of Act XVIII of 1921. At 
best this particular maxim is “an uncertain 
guide to the true meaning of a Statute", 88 is 
observed in Midnapore Zemindary Co. Ltd. - 
v. Hrishikesh Ghosh (6). And the Indian 
Legislature in adopting the provisions of 


subs. (5) of s. 4 of the English Statute `, 


cannot properly be taken to have intended - 
to enact that that was the only case in which | 
an Indian Court could remit the provisional 
order for taking further evidence. Section 7: 
deals with the opportunities to be allowed 
to the person affected by the provisional 
erder to .oppose ‘its confirmation, and 
naturally, therefore, provides for the case’ 
of further evidence being taken when 
necessary for the purpose of defence. The: 
eneral power to call for further evidence 
n other cases, which.is implied by sub-s, (4) - 
of s. 3 of the English Act of 1920 is not, in 
my Opinion, affected. l 
-It would be- very unsatisfactory, if a Court 
in India could not call for such evidence in. 
& case like-this, where the- evidence- before. 
it cannot be tested by- cross examination. 
and introduces matter not mentioned in the. 
evidence or which the: provisional order is 
based: and the course taken by the. 
Magistrate in remitting the order in such 
a case for further-evidence seems obviously 
desirable, especially as an Indian Court 
cannot issue a. commission for the 
examination.of witnesses. in England either 
under s. 508 .of the Criminal Procedure 
Oode'or'the Evidence by Commission Act, 
1885,(48 & 49 Vic. c. 74.8. 3): cf. Empress v. 
Moorga Chetty. (7). This would not, of 
course, be a legitimate consideration, if the 
Act of 1921 clearly. prohibited. an Indian 
Court from remitting an order for further 
evidence, except in the cases specified: in 
sub-ss. (5) and (6)of s. 7 ; but, in my opinion, 


-it does not do thia. 


The.second point taken by Mr. O'Gorman 
is that.the Chief Presidency Magistrate can 
confirm the provisional order, only if he 
finds desertion at the date of that order. to 
be.established, vie, May 28,1926, and. not 
* (B) 25 Ind; Cas. 562: 41 C. 1108-at p, |! 18 -O,- 
x! 828; 19 O. L. J. 503. PU qUeS aol 

(7) 8 B, 338; 3 Ind. Daa, (x, a.) 223, +- .- 
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pacause of any subsequent desertion, suoh 
‘a8 igrelied on iu the Presidancy Magistrate's 
judgment of February 5, 1927. | 

"Dasertion" in & case like this, where.the 
parties separated voluntarily on January 


28, 1926, when the opponent sailed for. 


Eogland, really means “wilful neglect to 
provide reasonable. maintenance for her" 
‘which is als» a proper basis for the pro- 
‘visional order ‘in this case under s. 4 of the 
Summary Jurisdiction (Married Women) 
Act, 1895 (58 & 59 Vic. c. 39). At the date 


when the provisional order was passed, 


according to Mrs. Katti's evidence, she had 
not recéived anything from her husband 
except £ 5, which he gave her when she 
sailed, Evidence was adduced by Mr. Katti 
‘that he sent her $ 8 in July, 1926. Mrs. 
Katti in her deposition of November 19, 
,1926, denied having received it; but it 
Appears from the Home Office letter of 
December 7, 1926, which is in the file before 
us, that £ 7-10-0 had since been received by 
her. It would have been perfectly open to 
the petitioner to adduce evidence not only 
that he had sent her this sum in July, 1926, 
but also that he had been regularly sending 
other remittances sufficient to provide 
reasonable maintenance for her, so that he 
could contend there was no real “desertion”, 
and the provisional order should not be 
confirmed by the Magistrate. 


Sub-section (4) of s. 7 of Act XVIII of 
1921 obviously contemplates evidence of 
this kind ‘being taken into considera- 
tion, for it is relevant to the question 
whether there has been a real "deser- 
tion,” and the Court can either refuse 
‘to confirm the provisional order or 
confirm it without modification or with 
such modifications as to the Oourt after 
hearing the evidence may seem just.” I 
can see no good reason why evidence of the 
. reverse kind (viz, that the petitioner has 
made no other remittances and refuses to 
make any) should not be equally admissible 
&nd relevant for the consideration of the 
Court. The Act givesa wide diseretion to 
the Magistrate, and I do not think it has 
been exercised herein an improper manner. 

The petitioner seemsto have been aetuated 
by an undue and ill-advised sense of amour 
propre, and Ido not think there is anything 
. erroneous orimproper.in the Magistrate's 

treatment of his attitude as “ tantamount to 
his refusing " to maintain the opponent and 


Re supporting the provisional finding of the - 


~ 
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Court in Hagland that. he had" deserted "' 
his wife. | ; a 
It is,however, opan to the petitioner to 


take steps to maintain his wife voluntarily, 
and get- the order varied and rescinded 


‘under sub.s. (0) of s. 7 of Act- XVIII of 1921; 


and this would be a more satisfactory way 
ofattaining his object than the method he 
attempted during the proceedings in the 
Magistrate's^Court. y Z 

I would dismiss the application 

Mirza, d.-Iam of the same opinion. 

The petitioner is a Professor of Mathema- 
ties in the- Elphinstone College, Bombay. 
While in Eaglaud he married the opponent. 
on April 25, 1018. They came out together 
to India early in 1920, and within a short 
time theopponent returned to England as 
the climate of this country did not agree 
‘with her. . She came out again and joined 
her husband in India early in 1931, and in 
1923, they both left together again for ' 
England. The petitioner returned to India 
and the opponent followed him here in 
Séptember, 1925. The opponent finally left 
the petitioner for England on January 23, 
1926. On that day the petitioner wrote a 


- letter to his brother-in-law, Mr. Draycott, 


with whom the opponent was to reside in 
England, informing him that she had left 
Bombay on that day and was expected to 


arrive in England in February. He in: 


formed his brother-in-law at the same time 
that the opponent had £ 40 with her in tha 
Post Office Savings Bank, and that she wag 
to maintain herself out of that money and 
certain jewellery -which she -possessed, ag 
well as certain silver articles which were in 
a warehouse and which were given to her 
by her father He thought that she would 
be able to maintain herself in that manner 
for a period of one year. He also com- 
plained that owing to the opponent's fre- 
quent visits to England hehad incurred debts 

and would not be ina position to remit any ` 
sum toher for maintenancefor along time. 


‘to come. The brother-in-law, by his letter 


ia reply, did not agree with that viéw and 


' threatened proceedingsagainstthe petitioner. 
"Thepetitioner replied to thatletterby hislet- 


terdated March 7, 1926, by which he modified 


'the position he had originally taken up 


and promised to send £7 or £ 8 per month 
from August or September, 1926. He ex- 
pressed the opinion that the money his wife 
had would last her till then for her main- 
tenance. The opponent's petition was lodged 
in the London Oourton May 28, 1926, and 


y 


` 


` could 


Ma ST 
the Marylebone Magistrate.. made his order 
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petitioner, nor did she admit that she had . 


the same day. The order was transferred. been maintained by. the petitioner out of 


‘to Bombay for confirmation and came up 


‘before the Chief Presidency Magistrate 


‘after notice to the petitioner. In the mean- 


“while, it appears that the petitionerhad sent 


up a sum of $.7 s. 10 in July, 1926, for the 
maintenance of the opponent. But the 
matter having come up before the Magis- 
trate in Bombay, owing to what I consider 
to be a wrong sense of amour propre, the 
petitioner stopped sending any further 
moneys tothe opponent forher maintenance. 
It was open to the petitioner before the 
Magistrate in Bombay to have proved that 


. the matter of the complaint was not true, 


The Magistrate after taking evidence of the 
petitioner was satisfied thaton the ex parte 
statements of. the petitioner hé could not 
confirm the order made by the Marylebone 
Magistrate. The Magistrate, however, did 
not make any final order refusing to confirm 
the order of the Marylebone Magistrate, 
but left the matter open -and remitted the 
proceedings to the origina] Court. with a 


. certified copy of his order and the proceed- 


‘ings that had taken place before him. If 
the. petitioner had any objection to raise in 
regard to the procedure adopted by the 
learned Magistrate, he should, in my opin- 
ion, have raised that objection at that 
stage. He not only did not do so, but ac- 
quiesced in the position and after the fur- 
ther evidence was taken in London and the 
proceedings were returned to the Magis- 
frate in Bombay, he appeared before the 


. Magistrate and applied for the proceedings 


to beremitted once again to the Marylebone 
Oourt, for further evidence of his wife to be 
taken. In my judgment, it is not open toa 
party to approbate and reprobate, and itis 
too late for the petitioner to raise that 
objection now,-when the proceedings have 
gone against him. The learned Magistrate 


was right in this casein sending back the | 


proceedings .to the original Court. He 
: nob .very well act upon the 
ex parte statements made before him 
by the petitioner and very wisely decided 
to have the versioriof the other side before 


' ' .,him in respect of that evidence, before 


making any final order in the matter. The 
matter came on again before the learned 
Magistrate on February 5, 1927, when the 
-further evidence taken in the Marylebone 


Court showed thatthe opponent did not 


admit the receipt by her of the £7 s.10 
alleged to have been sent to her by the; 


i 


„any moneys left with.her by him, It was 


opea tothe petitioner to have satisfied the 
learned Magistrate on' the evidence before 
him thatthe provision the petitioner had 
made. for the maintenance of the opponent 
was sufficient up to the date of the order 
made by the Marylebone Magistrate. "That, 
it seems, the petitioner did not do. The 
position “he then ‘took up, with regard to 
tbe claim oftheopponent to maintenance 
after the date of the order, was one, which, 
in my opinion, was untenable. The right 
ofa wife to maintenance is not lost because 
ghe makes a falseor scandalous allegaticn 
against her husband, The allegations of 
the kind the opponent made against the 
petitioner, no doubt, must have been very 
annoying to him, and the subsequent pró- 
ceedings haveshown that there was no 
foundation for the seandalous allegations 
the opponent had made against the peti- 
tioner. But that would not by itself justify 
the petitioner in denying his wife's right 
to. a continuance of her maintenance or to 
insist that those allegations: should be un- 
conditionally withdrawn in a Court of Law 
before he:would agree to maintain ‘her, 
The learned Magistrate is right in holding 
that the attitude taken up by the petitioner 
is tantamount to adenial of the opponent's 
right of maintenance: ‘The learned Magis- 
trate gave a reasonable opportunity to the 
petitioner to makeup his quarrel with the 
opponent, but the petitioner did not avail 
himself of the Magistrate's suggestion. In 


revision, we are not primarily concerned . 


with the findings offaets, The application, 


in my opinion, fails on the. only grounds 


of law which were urged by Mr. O'Gorman. 
| ANAL . .  . -Rule discharged, . 


- 


. LAHORE HIGH COURT. 
` Og1IMINAL APPEAL No. 475 or 1927. 
07 July 2, 1997. ` 
Present: —Mr. Justice Bhide. 


MUHAMMAD KHAN-APPELLANT - "^ ` 


< l versus 
EMPEROR—Responpenr, - i 

` Penal Code (Act XLV of 1860), s. 807—Attempt to 
murder, what constitutes—Benefit of doubt, ' j 


The housa of the accused who was suspected of. 
having committed murder was surrounded by the. 


» 


E 


t 
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Police and the outer door of the house was locked 
by them from the outside. Immediately after the 
door was closed a shot was fired through a hole 
in the door. The accused was charged aud convict- 
ed for an offence under `s. 307. of the Penal Gode 
for having fired this shot while the Police were trying 
fo sacure him: 3 : 

Held, that the conviction under s. 307 of the 
Penal Code was illegal inasmuch as the shot might 
have been fired simply to frighten the Police or by, 
some of the other inmates of the house and the 


accused was entitled to the benefit of the doubt.. 


[p. 344, col. 1. Pius 

Oriminal appeal from an order of the Sub- 
Divisional Magistrate with s. 39 powers at 
Chakwal, dated the 17th March, 1927, ; 


Dr. Nand Lal, for the Appellant. 
Mr. Edmunds, for the Respondent. 


dJUDGMENT.—The appellant, Muhem- 
mad Khan, has been convicted iu this case 
under s,-307 of the Indian Penal Code and 
sentenced- to ‘rigorous imprisonment for 
seven years. 2^4 
. The. prosecution story briefly -was that 
Muhammad Khan, who was wanted by the 
Polics fortwo murders, was absconding 
sinca the year 1921. On the night batween 
the lst. and 2nd of January, 1927, Sub- 
Inspector Malik Muhammad Khan of 
Thana Nila. received information that 
Muhammad Khan wasin his house in the 
village Nila. He thereupon organized a 
raiding party, including two Policemen 
andsome villagers.: He posted his men 
on the roofs of the houses adjoining that 
of Muhammad Khan and proceeded to 
his court-yard accompanied by Ahmad 
Khan and Ghulam Rasul. Hethen asked 
Ahmad Khan tochain the outer door of 
Muhammad Khan's house. The night was 
dark. Ahmad Khan first felt..atthe top of 
the door but did not find any chain. 
He then quickly sat down and finding the 
chain near the threshold, closed the door 
with it, Almost immediately afterwards a 
shot was fired through a hole in the 
door. The Sub-Inspector. thereupon. fired 
three shots in reply. Nothing more 
happened during the night. The house 
remained under guard. In the. morning 
Muhammad Khan was told that there 


was astrong party armed with gunsand , 


revolvers &nd that resistence was useless. 
He was then induced to surrender himself. 
His house was searched and a ‘revolver 
and. some cartridges were found con- 
cealed behind a gahi (corn bin), Muham- 
mad Khan was thereupon challaned 
separately undér-:8, 307 .of -the Indian 


MEHAMEAD RHAN v; BMPÉRON, 


EN 


Penal Code and under s, 90 of the Indian 
Arms Act, mE 

: With regard to the conviction under. 
s. 307, Indian Penal Code, to .whieh. this 
appealrelates, the main points ur ed by 
the learned Counsel for Muhammad Khan 
were! — b^ fy < 

- 1) That there is no reliable evidenca 
to show that any revolver shot was fired 
through the door; and " 
. (3) Even ifany shot was fired, the evie 
dence on the record does not egtablish 
any offence under s 307, Indian Penal 


0 e, x : 

As tothe firat point my attention was 
drawn tothe fact that there was no evi- 
dence to show that any -bullet was found 
in the court-yard or evenin the immediate 
vicinity and that no markof firing was 
left near the hole through which the shot 
is alleged to have been fired. As to these 
points the evidence on the record shows 
that the -hole was large enough to allow 
the revolver muzzle to protrude through 
it.- Consequently the fact that there was 
no sign of any shot having been fired 
through the hole does not go against the 
prosecution. It appears further from the 
evidence that the hole through which the 
shot was fired wasa slanting one andthe 
shot probably went upwards and the 
bullet may have been lost somewhere 
amidst the neighbouring houses. The 
witnesses for the prosecution are perfectly 
clear that a shot was fired at the time 
when Ahmad Khan chained the door or 
immediately afterwards and it was then 
that the Sub-Inspector fired three -shots, 
It seems tome that there was no possibility 
of any mistake as to the shot having 
been fired from the inside. The fact that 
at the time when Muhammad Khan sur- 
rendered the next morning he was im- 
mediately questioned as regards the re- 
volver is.also significant in this connection. 
I, therefore, hold that it has been satis- 
factorily established that a shot was fired by 
Muhammad. Khan about the time when 
Ahmad Khan was chaining the door. 

The second point for consideration is 
whether in- the circumstances an offence 
under s, 307, Indian Penal Code, can be said 
to be established. The allegation on behalf 
of the prosecution is that the shot was 
actually aimed at Ahmad Khan who had 
been sent to chain the door, but the evi- 
dence on this point does not appear to 
my mind tobe at all convincing. Ahmad. 


B44 
Khan first felt at the top of the door for 
the chain. It is not alleged that there 
was any noise at that time andit was 
"When he was chaining the door or im- 
mediately afterwards that a shot was fired 
through thehole, Itseems to me that it 
must have been on hearing the noise 
of the chain that the shot was fired. The 
night was dark and it does not seem 
likely that the persons outside could have 
been seen by Muhammad Khan, In fact 
they were taking precuations to place 
guards in the neighbourhood and this 
. must have been done with as little warn- 
ing as possible of the movement of the 
party to Muhammad Khan. The hole was 
a slanting one and pointed upwards as 
moted above. The shot apparently went 
upwards and the bullet’ could not be 
found, It does not appear likely in the 
circumstances that the shot was aimed at 
any one in particular. It seems to my mind 
more probable that shot was simply fired 
to frighten anybody who tried to force 
open the door. It must also be remember- 
ed that the accused was not the only 


person inside.. His wife was also inside. 


and it was not impossible for her to fire 
the shot, >- AF 

The evidence is certainly consistent with 
the innocence of the appellant, and hence 


the benefit of doubt must, I think, be: 


given to the appellant, [ accordingly 
accept the appeal and setting aside the 
conviction and sentence acquit the appel- 
os of the charge under s, 307, Indian Penal 
ode. ; 


A, Ne Ay Appeal accepted. 


BOMBAY HIGH COURT. 
ORIMINAL APPLIGATION FoR Ravision 
No. 381 or 1927. ` - 
November 15, 1927. 
Present:—Mr. Justice Fawcett 
í and Mr. Justice Mirza. 
|: | LAKSHMAN PANDU— APPLICANT 
; i versus 
b. a EMPEROR--OrrosrrE Parry. > 
 .'? City of Bombay Municipal Act (III of 1888), ss. 3 


' . (m), 880-—Sarvice'of notice on person receiving rent, 


validity of—' Owner', meaning of. 

The word ‘owner’ in the City of Bombay Municipal 
Act includes not only the person who ultimately 
seceives tha rènt bit akso an agent or. wrüstes whe 
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receives it on account of the ultimate owner, and the 
Municipality can serve & notice under s. 380 'of the 
Act upon such agent or trustee. [p. 345, col. 2.] 

There is nothing ins 380 of the Acé which renders 
the definition of ‘dwner' inapplicable either to 
the case of the owner.ofa hut orshed or to the case 
of the owner of the land on which guch hutorahed ` 
stands. [p. 345, 00].71.] ae = M 

Criminal application for revision against 


.eonvietion and sentence recorded by the 


. + 


Bombay. 
Mr. B. G. Rao, for the Applicant. | 
Mr, Kemp {with him Mesare. Crawford, 
Bayley & Co), for the Municipality, ıse - 


| JUDGMENT. 
Fawcett, J.—This is an application to 
revise an order of the Presidency Magistrate, 


Acting Presidency Magistrate, Fifth Court, 


. Fifth Court, Bombay, under which he fined 


the petitioner Lakshman Pandu Rs. 10 for 
not complying with a Municipal notice to 
remove certain alleged insanitary sheds or 
huts under s. 380 of the City of Bombay 
Municipal Act. According to the record, the 
accused pleaded guilty to the charge, and 
the Magistrate thereupon passed sentence 
upon him. It is, however, contended for the 
petitioner that the Magistrate was under 
a misapprehension, because the petitioner 
was only asked by the Court whether the 
sheds had been removed and the petitioner 
replied to that in the negative. On the othe? 
hand, Mr. Kemp for the Municipality alleges 
that the petitioner was asked whether he 
pleaded guilty or not. Ordinarily in & case 
where the record shows that an accused 
pleads guilty, that record- is treated as 
conclusive. In any case even assuming 
that the petitioner's account is correct, it 
was open to him to tell the Magistrate, while 
answering his question whether the sheda 
had been removed that heobjected to the 
notice on the grounds that have now been 
put forward. We do not think that: wa 
could accept the petitioner's ‘account of . 


. the matter without at any rate first calling 


for 8 report from the Magistrate as to tha 
petitioner's allegation about what occur- 
red. 

We have, however, goneinto the legel 
point that is raised for the petitioner, 
and as we do not think that there is 
any substance in it, we do not think it 
necessary to call forthe report that I have ` 
just mentioned. 

The notice that was served upon the 
petitioner described him asthe owner ar 
occupier of the sheds or huts ata certain 
Wadi. Mr. Eao's contention for the petis 


a 
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tioner is that the sheds-in fact belonged to 


certain tenants, who had-erected these huts 
or sheds on the land ofthe master of the 
petitioner, and that the petitioner, therefore, 
was not their owner; nor was he their 


occupier, because the sheds were in fact.. 


occupied by mill-hands, Mr. Kemp, however, 
relies upon the general definition of “owner” 
in cl. (m) of s. 3ofthe City of Bombay 
Municipal Act, This says that “ ‘owner’, 
when used in reference to any premises, 
meansthe person who receives the rent of 
the said premises...and includes an agent 
or trustee who receives such rent on account 


of the owner,,". He points out that it is 


admitted by the petitioner that the tenants 
of these two sheds hand over the rent to the 


petitioner for payment to his master in ' 


Bombay; and Mr. Kemp contends that he is 
either an agent or a trustee, receiving rent 


on account of the owner of the premises, Mr. 


Rao answers thatthisrent is paid to the 
petitioner merely asa matter of convenience, 
because the mill-hands belong to the same 
caste asthe petitioner.and are poor people, 
_and that the petitioner does not thereby 


become the agent or trustee within the . 


meaning of this ecl (m) ofs.3. He also 
points that s. 380 covers both the case of the 
owner ofa hut or shed aud the owner of the 
‘land, on which such hut or shed stands. 
This latter fact does not, however; in my 
opinion, make any difference. No doubt, if 
8.380 contains something repugnant in the 
subject or context to prevent the general 


definition applying, then that definition ` 


could not be used in favour of the. Munici- 
pality, But there is nothing in s. 380, which 
renders the definition of “owner” inapplic- 


able either to the case of the owner of a hut : 


or shed orto the case ofthe owner of the 
land on which such hut or shed stands. In 
each case the definition is one that can 
properly be applied without there being 
inconsistency with the rest of the section. 


Therefore, I think the only question is’ 


whether, on the admitted facts that [ have 
mentioned, the petitioner is an owner either 
of the hut or shed or the land on which the 
hut stands, No doubt the notice was not 
addressed to him as the owner of the land 
on which the hut stands; but that would not 
be a fatal objection. A notice "may contain 
a description whichis inaccuraté, yet if it 
i8 covered by. the terms of a Statute, it is not 
thereby rendered invalid. But even ifthe 
description in the notice is taken to limit 


he case.to the petitioner being an owner of. 


MOHAMMAD KHAN-U.-BMPHAGR, © 


dis 
thé sheds within the meaning of the defini 


tionin& 3, cl. (m), of the Act, I think the 


facts! have mentioned clearly bring him 
within that definition because undoubtedly 
hereceives rent for these huts which goes 
into the pocket of his master, That would 
‘In ordinary language make the petitioner's 
master the landlord of the sheds, as he 
racovers rent for them; and even if it is 


true that the sheds were not, actually built 


by the owner but by some previous tenants, 
stillit would have to be considered whether 


the principle of quiequid plantatur solo, solo 


cedit does not apply, so as to make the 
owner of the soil the owner of the buildings 
that were put on the land, But whether that 
is so or not, this definition lays down that 
not only the person who ultimately receives 
the rent for a building, but also an agent or 
trustee receiving it;on his account, ean be 
treated as an "owner." It may be convenient 


‘for the mill-hands to pay rent to the 
petitioner but it seems that itis equally 
convenient forthe master to receive the 


rent through the hands of the petitioner; 
and by collecting. the rent in this fashion 


he -has tacitly treated the petitioner as his 


agent for receiving the rent. Therefore, in 


. my opinion, the petitioner was an owner 


of the sheds within the meaning of s. 380 
read with this particular definition. Accord- 


ingly, in my opinion, the legal point 


dismissed. . 
Mirza,.d.—I agree, 
A. N. A. 


raised fails. The application is, therefore, 


Rule discharged, 


LAHORE HIGH COURT. 
OriminaL AppHat No. 476 or 1827, 
July 2, 1927. 

Present: —Mr. Justice Bhide. 
MOHAMMAD KHAN-—APPELLANT 
Versus 
EMPEROR—RESPONDENT. : 

Criminal Procedure Code (Act V of 1898), as. 238, 
537—Distinct offences—Placing record of evidence of 
one case in another—TIllegality—Separate trial, neces- 
sg an the accused was charged with two offences, 
‘namely, under s. 307 of the Penal Oode and under 
s. 20 of the Arms Act, and the witnesses in the 
two cases’ being more or less the same, the trying 
Magistrate recorded the evidence of the witnesses 


. in the ease under s. 307 of the Penal Code and 


placed oopies.of the statements of these- witnesses 


- 


946 
d the record of the ense under p. 20 of the Arms 
Held, that the procedure adopted was illegal and 


that the triel was vitiated by this illegality of 


cedure, 


| Ally y Emperor (1), referred to. 


£ 


t 


Oriminal appeal from an order of the 
: Büb-Divisional Magistrate with s, 30 powers 
‘at Chakwal, dated the 17th March, 1927. 

Dr.. Nand Lal, for the Appellant. 

“Mr. Edmunds: for the Respondent. . 

JUDGMENT.—The appellant, Muham- 
‘mad Khan, has been convicted under s. 20 
of the Indian Arms Act and sentenced to 
rigorous imprisonment for seven years, 
including three months' solitary confine- 
‘ment. Muhammad Khan was wanted by 
the Police for two murders and wasabscond- 
ing since the year 1924. Onthe night 
‘of the Ist of January, 1927, information 
was received by the Sub- Inspector of Nila 
that Muhammad Khan was in his own 
house in. the village Nila. The Sub- 
_ Inspector organized a raiding party and 
' Muhammad Khan was arrésted at his 
house. The House was then , searched and 
„a revolver and some cartridges were found 
concealed behinda gahi. On these facts 
"Muhammad. Khan wes challaned under 
"&. 20 of the Indian Arms Act. 

A preliminary objection to the manner 
“in which the trial. was conducted in the 
"lower Court wastaken by Dr. Nand Lal 
‘who appeared on behalf of.the appellant. 
‘Muhammad Khan was charged with two 
offences, namely under s, 307, Indian Penal 
Code, and under s. 20 of the Indian Arms 
Act. The witnesses in the two cases were 
more orlessthe same, The trying Magis- 
trate recorded the evidence of the witnesses 


. inthe case under s. 307, Indian Penal Oode, 


and copies of the statements of these 
witnesses appear to have been placed on 
the record of the case under s. 20 of the 
Arms Act except ` in the’ casa of one 
witness, namely Ibad Ali (P.W. No. 3) who 


did not appear: in the s. 307, Indian Penal .. > 


Nand Lal that | 
this procedure was illegal and the trial is . 


Code, case. © 
It is-contended s Dr. 


vitiated. The learned Counsel for the 
:Orown did not attempt 
_procedure but merely argued that the 


accused was not prejudiced thereby. It ` 


seems to me that the contention of Dr. 


"Nand Lal is sound and the appeal must . 


: Bueceed.- 


>f 


It is not denied that the trials under ` 
; 85907, Indian Penal Code, and under s. 20 


7X 
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of the Arms Act ought to. have been Se» 
parate and this means that the evidence 
with respect to eneh charge should have 
been separately recorded. The general 
rule inthe case of criminal trials is that 
should be a separate trial with 
respect to each distinct offence, except in 
certain cases mentioned in ss. 234, 235, 
236 and 239 of the Criminal Procedure 
Oode, vide s. 233, Oriminal Procedure Code. 
The object evidently i is that the attention 
of the trial Court should be directed to 
the evidence relating to the charge. under 
enquiry and all irrelevant matter should be 
excluded. This object is not achieved but de- 
feated by placing on therecord mere copiesof : 
the statements of witnesses recorded during 
the course of a-trial relating to another 
charge. In the present instance the state- 


‘ments of witnesses under s. 307, Indian Penal ^ 


Code, case include a good deal of matter 
which was really not relevant for the pur- 
poses of the charge under s. 20 of the Indian 
‘Arms Act. It has been. laid down in 
Allu v. Emperor (1), that “s. 537 of the 
Code of Oriminal Procedure only applies . 
to errors, omissions or irregularities of .a 
formal nature and does not cover a 
substantial departure from the mode of 
— s criminal trials laid down by 
aw 

In my opinion the present case comes 
under the latter category. I, therefore, 
accept the appeal and getting aside the 
conviction direct the re-trial of. the appel- 
lant on a charge under s. 20 of the, 
Indian Arms Act in accordance with law. 
The appellant will be transferred to the 
judicial lock-up pending the result of the 
re-trial.,, 

A. N. A. Appeal accepted. 


(1) 75 Ind. Oas, 980; 4 Lah. 376: A. L R, 1924 x 
104; 6 Lab. L, J. 103; 25 Or. L. J. 68. i 
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 - BOMBAY HIGH COURT.. , 

ORIMINAL APPLICATION FOR REVISION 

No. 319 oF 1927 
December 13, 1927. 
Present:—Mr. Justice Fawcett 
- and Mr. Justice Mirza. 
DAGDI DAGDYA BOUT enone 
versus. 

. EMPEROR--O»reosrrgE PARTY., 

c, Criminal Pr ocedure Code (Act V of 1898), ss, 295, 1 


1 
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403, 95 (b)--Withdrawal of prosecution —Subsequent 
charge on same series of acts—Plea of previous 
acquittal—Scope of s. 280 vr. (1) and (2)— Same 
transaction’, ‘distinct offences’, meanings of. 

Ono August 13, 1925, the accused ina petition 
to a District Magistrate made certain allegations of 
ill-treatment by the Police. When she was examined 
ghe said she could not give the names of the officers 
who ill-traated her, for certain reason. Subsequently 
on September 5, 1925, she made a statement to a 
Sub-Divisional Magistrate in which she specified 
the names of the persons who had ill-treated her. 
A complaint was preferred against her under s. 193 
of the Penal Code at the instance of the Sub- 
Divisional Magistrate and a charge was framed 
against her but the charge was permitted to be 
withdrawn on July 29,1927, and the accused waa 
acquitted under s: 494 (b), Criminal Procedure Code. 
Meanwhile on July 25, 1927, a complaint was made 
by the District Magistrate egainst the accused 
charging her with having given false information 
toa public servant. Objection was raised before the 
trying Magistrate that the prosecution was barred 
unders. 403, Oriminal Procedure Code, because of 
the previous acquittal under a. 494 (b); 

Held, that the prosecution was not barred under 
B. 403, Oriminal Procedure Code, inasmuch as the 
case fell under sub-s. 1 of s. 235, Criminal Procedure 
Code, and consequentl 
of s. 403 of the Code. [p. 349, col. 1.] 

The limitation of the exception in sub-s, i of 
8, 403 to sub-s. (I) of s. 235 necessarily involves 
the exclusion of cases falling under the other. 
gub-sections of s. 235. [p. 348, col. 1.] 

Mahadeogir v. Emperor (1), followed. 

Section 235 of the Criminal Procedure Oode con- 
templates a totality of acts some of which bring the 
case under one'definition of an offence and some under 
another. [p. 349, col. 1.] a "n 

Oriminal application for revision against. 
an order of the Magistrate, First Class, 
Jalgaon. A 

Mr, P. V. Kane, forthe Applicant. 

Mr. P. B. Shingne, Government Pleader, 


for the Crown. . 


JUDGMENT. 

Fawcett, J.—The main facts in this 
case are, that the accused Dagdi who is 
the petitioner before us, on August 13, 
1925, made an application to the District. 


Magistrate containing allegations of ill-. 


treatment by the Police and certain Police 
Patels in the course of a Police inquiry. 
The District Magistrate examined her on 
this application, andshe then stated that 
she could not give the names of the Police 
Officers by whom she had been beaten for 
certain reasons. Subsequently. on Septem- 
ber 5, 1925, she made astatement to a Sub- 
Divisional Magistrate, in which she alleged 
thata certain Sub-Inspector and a certain 
Head Constable had beaten herin his inquiry. 
A complaint was made against her at the 
instance of the Sub-Divisional Magis- 
rate - under 8, 193, Indian Penal 
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within the scope of sub-s. (4). 


LE 


Code, on the ground that in the 
application and her statement of August 
13, 1925, she said she could not give tha 
names ofthose thai had beaten and tortured 
her, whereas she had mentioned them in 
the statement she made before the Sub- 
Divisional Magistrate on September 5, A 
charge was framed against the accused in. 
that ease, which first of a]l charged her with 
having made two contradictory statements 
as mentioned above on August 13, andon 
September5,1025,0neof which statements she 
either believed to be false or did not believe 
to be true. The second head ofthe charge 


. wa8 that on September 5, and subsequent- 


ly on September 17, she stated that the 
Police beat and otherwise maltreated her, 
which statement she knew to be false or 
did not believe to be true. That was on: 
February 2, 1927. But on July 5, 1927, the- 
Publie Prosecutor, East Khandesh, under 
instructions from the District Magistrate 
requested permission to withdraw from the. 
prosecution of the accused for an offence- 
under s. 193, Indian Penal Oode. On July 
29, the First Class Magistrate in whose’ 
Court those proceedings had been taken 
permitted the prosecution to be withdrawn’ 
and acquitted the accused under s, 494 (b), 
Criminal Procedure Code. Meanwhile, on 
July 25, 1927,a complaint had been made 
in the same Court by the District Magis- 
trate against the petitioner, charging her 
with having furnished false information 
to a public servant in the application that 
the petitioner made on August 13, 1925, so. 
that she had committed an offence under 
8.182, Indian Penal Code. Objection was. 
raised- before the trying Magistrate that 
this prosecution was barred under s. 403, 
Criminal Procedure Code, because of the 
acquittal of the accused in the other case. 
The Magistrate held that the acquittal 
under s. 494 (b), Oriminal Procedure Code; 
did not operate as a bar .to the further. 
prosecution of the accused for an alleged 
offence under s. 182, Indian Penal Code. 
The petitioner now comesto us in revision, 
and aske that this order should be reversed 
and that the charge under s. 182 should. 
not be proceeded with. 

We have heard very full arguments in the 
case, anda large number of rulings of 
different High Courts as to the applica- 
bility of various parts of s.403, Criminal 
Procedure Code, have been cited tous. I. 
do not think it necessary to discuss those, 
cases, because I do nof think that to do 


on 
p 


` 


. are true ? 


S48 


80 woüld be vary profitable. The maim 


question that evolved from the arguments 
ie, whether the present case can be held 
to fall under subes. (1) of &, 235, Criminal 
Procedure Code, or whether this is a case 


which falla under sub-s. (2) of s. 235. In- 


saying this, I reject the contention of the 


Government Pléader that a case under’ 
‘pub-s. (2) of s. 235 can still be one which 


is not eoveréd by the main provisions of 


Mahadeogir v. Emperor (1) that (page 137*): 


“The limitation of this exception (in sub- 


s. (L) of s. 403) to sub-s. (l)of s. 235 
necessarily involves the exclusion of cases 
falling under the other sub-sections of s. 
935." Also I exeluge the contention of 
Mr..Kane for the petitioner that the acts 


might fall under s. 236, Criminal Procedure 


Code. Here there can, in my opinion, 
be no question of any doubt arising upon 
the single actor series of acts involved 
in the transaction that forms the subject- 
matter of the two prosecutions as to which 
of several offences the facts that can be 
proved constitute, and the case is clearly 
different to one of the kind mentioned in 


ray 


il. (a) to that section. 


Therefore, taking the issue to be what 
T have already stated, namely, whether the 
case properly falls under the sub-s, (1) or 
whether it falls rather under sub-a. (2) of 
B. 935, Criminal Procedure. Oode, I think 
the question isa fairly simple one. First 
of all, in the prosecution under s. 193, 
Indian Penal Code, clearly more than one 
act were involved. There were two state- 
ments made by the accused, one on August 
13, and the other on September 5, 1925, and 


those statements were connected together . 


so as to form “the same transaction”, 
because of the continuity of purpose in 
regard to the accusation that the Police 
and others had maltreated the accused. 
Therefore, the case is one where there can 
be said to have been a series of acts so 
connected together as to form the same 
transaction, within the meaning of sub-s. 
(1) of s. 235, Oriminal Procedure Oode. Can 
it be said that in' that series of acts more 


| offences than one were committed by the 


same person, assuming that the accusations 
against that person in the two prosecutions 
| In my opinion the answer is 
in the affirmative. There is, first of all, 
the accusation that the application made 
- (D):18 Ind. Cas. 887; 14 Or. L. J. 135; 9 N, L.R. 26. 
“mbange of 14 Ur. Ls d, Ad.) 
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s. 403, because Tagree with what was said in: 
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by the petitioner en August 13 gave false 
information toa publie servant falling 
under s. 182, Indian Penal Oode. That isa. 
deftnite offence distinctfrom any offence that 
may be found to have been committed, when ` 
you' compare the statement of August là 
with any subsequent statement that the 
accused may have made. She did,however, 
make a subsequent statement, and as a 
result the Crown alleged that she had 
committed an offence under s. 193, Indian 
Penal Code, because her subsequent state» 
ment contained a statement which was 
entirely inconsistent with the statement 
she had made on August 18. To my mind, 
that is an entirely distinct offence to the 
offence of having furnished false infor- 
mation by making an application and a 
connected statement on August 13. Third- 
ly, the prosecution alleged, as is shown 
by the charge in the first trial that I 
have already mentioned, that the second 
statement of September 5, 1925, was a false 
statement, deliberately false to the 
knowledge or belief of the petitioner, 
and that she had ‘thereby committed 
an offence under s. 193, Indian Penal Code, 
Here, again, that is, in my opinion, 8 dis- 
tinct offence from the offence of having 
furnished false information to a- public . 
servant by making the application of August ' 
13. There might be possibility of doubt. 


‘whether it is a distinct offence from the 


alleged offence under s. 193, Indian Penal 
Code, inregard to the contradictory state- 
ments of September 5 and August 13; 
but at any rate no such doubt can arise 
in regard to an accusation that. she com- 
mitted perjury by making a statement on 
September 5 and an accusation that she 
furnished false information by making an 
application on August 13. Therefore, I 
am clearly of opinion that the wording 
of sub-s. (1) of 8,235, Criminal Procedure 
Code, does cover the present case, and 
I am confirmed in that opinion by ill. 
(e) tos, 235. Thisruns:— 

“With intent to cause injury to B, A 
institutes criminal proceeding against 
him, knowing that-there is no just or 
lawful ground for such proceeding; and 
also falsely accuses B of having committed 
an offence, knowing that there is no just 
or lawful ground for such charges. A may 
be separately charged with, and convicted 
of, two offences under s. 211 of the Indian 
Penal Code." 

/ The heading shows that that is an illus- 
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tration to sub-s. (1) ofs. 235, The illus- 


tration does not state whether the institu- : 


tion of criminal proceedings and the false 
accusation were on thesame day oron differ- 
ent dates. But in either case the illus- 
tration supports the argument I have 
put forward. If they were on different 
dates, then it is analogous to the present 
case. If they were on the same day, then, 
a fortiori, the present case would be one 
falling under sub-s. (l)ofs. 235. On the 
other hand, it seems to me that this is 
not a case of the kind contemplated by 
sub-s. (2) of 8. 235, Oriminal Procedure 
Code, where you have a totality of acts, 
some of which bring the case under one 
definition of an offence and some under 
another. I quite admit that you can get 
cases which are very much on the border 
line, and where it is difficult to say whether 
the case falls under sub-s. (1) or sub-s, 
(2) of s. 239. But I am clearly of opinion, 
for the reasons I have given, that this case 
falls under sub-s. (1) of s, 235, Oriminal 
Proeedure Code, My reasonsare, no doubt, 
different from those which the Magistrate 
has given for his order, vie, that the case 
falls under sub-s (4) of s. 403; but the 
Goveroment Pleader has not supported the 
order under that subs. (4) and there are 
difficulties in the way of its being held 
applicable. Though Í do notagree with his 
reasons, yet I hold that his order in the re- 
gult is right. Therefore, I would dismiss 
this application. 

` Mirża, J.—I agree, 


LANA Rule discharged. 


 OUDEH CHIEF COURT. 
Carmina RgvisroN No. 128 or 1927, 
December 23, 1927. 
Present: —Sir Louis Stuart, KT., 
Ohief Judge. 
RAHIM BAKHSH —AdovszD—APPLICANT 


versus 
BEMPEROR—Oppositz Party, 
U. P. Excise Act (IV of 1910), ss. 60, 69—Illegal 


possession of cocaine—Previous conviction for trafie. 


in cocaine, admissibility of—‘Possession’, what con- 
stitutes, 

Althoughin & prosecution for illegal pessession of 
aocaine a previous conviction of the accused for 
trafficking in cocaine could be used under a. 69 of the 


U. P. Excise Aot. o£ 1810 to afford ground for enhance-. 


mont of sentence, after the guiltof the accused has 


RAHIM BAKHSH 7, EMPEROR, 


349 
been determined, such evidence cannot be admitted to 
prove the charge. ip. 350, col. 1 

Whore cocaine was found on premises belonging to 
the accused in a locked receptacle in a locked room and 
the aceused had the key which opened the room: 

Held,that the facts justified an inference that the 
accused was in possession of the cocaine. [p. 351, col. 1.] 


Criminal revision against an order of the 
First’ Additional Sessions Judge, Bara 
Banki, dated the 8th December, 1927, up- 
holding the order of the Magistrate, First 
Class, dated the October 28th, 1927. 

; Mr. Jagat Narain Mulla, forthe Appel- 
ant, 

Mr. H.K. Ghosh, Government Pleader, for 
the Crown. 


JUDGMENT.—Rahim  Bakhsh and 
Nanhu were convicted by a Magistrate of 
the First Olass ofBara Banki under the 
provisions of s. 60 of Act 1V of 1910 of 
being jointly iu possession of twenty-five 
and-a-quarter tolas of cocaine. They appeal- 
ed to the Additional Sessions Judge of 
Bara Banki, who dismissed their appeals. 
Their applieations in revision have been 
admitted by this Court. ^ The following 
facts are clearly established. On the 13th 
September, 1927, at 8 A. M. certain premises 
in Bara Banki town were searched by Police 
Officers of the Bara Banki District. The 
premises in question consisted of three 
adjoining apartments standing side by side, 
and connected with a varandah in front, 
situated in a Sarai in Bara Banki. The 
premises were used as a tobacco shop. The 


doors of each apartment were secured 


with a locked padlock. The padlocks were 
unlocked and search was made in every 
apartment, 


stock of tobacco. In ithe other two apart. 
ments there were miscellaneous articles, 
There was no indication that either apart. 
ment was used for residential purposes, In 
one of the two other apartments was found 


a large wooden box secured by two padlockg,. 


Those two padlocks were unlocked, and 
inside the box were found three locked 
receptacles, They were unlocked. In one 


receptacle was found in separate phials. 


cocaine amounting to twenty-five and-pa 


quarter tolas. These are the facts. There 


cannot be to my mind the slightest 
reasonable doubt as to these facts, The 
suggestion that the cocaine -was planted 
by the Pcliee or by any body else is untep« 
able; but the question remains in whose 
possession were those articles ? 

It is established. beyond the possibility: 


In the largest apartment, 
which was used as a godown, was a large 


- 


850 
of reasonable doubt that Nanhu, who is the 
_- brother of the husband of Rahim Bakhsh's 
Sister, is the occupier of the premises. 
I find it established on the evidence that 
. the keys of the padlocks fastening the outer 

- doors of the three apartments were produced 
by Nanhu and that the doors were opened 
with door’ keys. It is further establish- 
" ed (again, beyond the possibility of reason- 


able doubt to my mind) that the large box: 


in which the cocaine was found contained 
a variety of other articles, most of which 
admittedly belonged to Nanhu. . Thus we 


have it that the cocaine was found ina: 


. locked. box, which was inside a locked 
apartment of which- Nanhu. was the 
occupant, 
which opend the doors of that apartment. 
.In order to establish the guilt of Rahim 
Bakhsh, which the prosecution has suggest- 
ed, was the guilt of joint possession, the pro- 
. Becution produced certain evidence against 
him. The lower Courtsshould not have ad- 

" mitted &considerableportionofthisevidence. 
I find that they permitted evidence to be 
. produced, to the effect that Rahim Bakhsh 
- had been previously convicted of trafficking 


“in cocaine, and that Rahim Bakhsh was. 


suspected -by the Police with the result 
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109 T. 0. 1928 

evidence only. It is this. There isevi- 
dence, that after the doors of these apart- 
meptshad been opened, Circle Inspector 
Ram Prasad told Nanhu to produce the keys 
of the padlockssecuring the big box, and that 
Nanhu said to the Circle Inspector, that the ` 
keys were with Rahim Bakhsh, that Rahim 


. Bakhsh then produced the keys and that 


box was opened. The circumstances have ` 
to be looked at closely, The premises were ` 
not Rahim Baksh’s premises. He had no 
connection with the tobacco shop. It is 
true that witnesses for Nanhu have deposed 
that Rahim Bakhsh occupied one or more 
of these apartments for residential purposes | 
but that evidence has not been believed by ` 
the Oourts below, and I donot believe it, 
The case then stands, that Rahim Bakhsh 
has no known connection with these ` 
premises, Itis further proved.on the pros 
secution evidence, that Rahim Bakhsh was 
at the time of the search in a house some 
distance away from his shop. He was 
thence brought to the search. It is not 


‘suggested, that he produced these keys , 


(if he did produce them) from his person, 
The Circle Inspector says, that Rahim 
Bakhsh . went out of the room in which tho 
box was into one of the other rooms, and 


brought keys from there. Now if these ` 
facts stood alone, would they be sufficient 
to show that Rahim Bakhsh was in joint ` 


that a. history sheet had been opened, 
against him. This‘ evidence was inadmis- 
. Bible under the provisions of s. 54 of Act I 


of 1872 as evidence on the original charge. 


The evidence of a previous conviction could 


be used under the provisions of s. 69 of Act 


IV of 1910 to afford reason for enhancement 
of sentence after Rahim Bakhsh's guilt had 
been determined but I find it clear that 


this evidence was admitted as evidence 


- Against him on the charge. It should not 
Have been so admitted, and I exclude 
it completely from consideration. The 
next evidence against him to which I wish 
to refer was ‘the evidence that when the 
box was opened it was discovered to contain 
notes. to the value of Rs. 510. The Magis- 
trate permitted the. witnesses to give 
evidence to the efect, that Rahim Bakhsh 
had madea statement to the Police Officers 


admitting the ownership not only of some 
- of these notes but of the cocaine, These. 


statements can only. ba considered as con- 
Zassions made to a Police Officer, and should 
not. have been admitted under the pro- 
visions of s. 25 of Act I of 1872. After 


been excluded originally, there remains 


against Rahim Bakhsh the following. 


` 


excluding this evidence, as it should have: 


possession of the cocaine? . I consider that 
they would not be sufficient. The keys 
were not on his person. That is clear, © 
It was incorrect to say that he had them, 
At the most' the evidence shows, thàt' he 
knew. that there was a bunch of keys in the 
next room and that evidence is not suffici- 
ent to justify the finding. But apart from 
that there are some peculiar circumstances 
in conneetion with this evidence as to the 
keys, The evidence- would appear to show 
that there were five padlocks. It would not 
necessarily follow that there were five keys 
because one key might open more than 
one padlock. The Police search list, which 
was prepared on the 13th September, 1927, 
on the spot and which has been proved 
in evidence mentions only four padlocks, 
The five padlocks should have been three 
padlocks (one each on the outer doors of 
the three apartments), and the two padlocks , 
on the bax. The. reason why only four 
padloeks were produced would appear to. 
be that the Police did not produce the 
padlock or key of the godown, in which 
the main stock ofthe tobacco was kept, 
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and produced only the padlocks.and keys 
of the two apartments, and the padlocks 
and keys of the box. There should have 
been on this reckoning, if each padlock 
had a separate key, four keys for the 
padlocks, and one key of the receptacles. 
That is five keys in ‘all. Now the 
search list states. distinetly that there 
were five keys, one for each padlock 
&nd one for the receptacles, and adds 
that the five keys were all on one bunch. 
The. Circle Inspector has in his evidence 
referred explicitly to a bunch of keys 
containing five keys. There is not the 
slightest doubt as tothe fact that Nanhu 
produced the keys which unlocked the 
two apartments other than the godown. 
. But if those keys were on thé bunch, as 
they -apparently were, the keys of the 
padlocks on the box and the keys of the 


receptacles were onthe same bunch and. 


Nanhu was the man who produced them 
all. If, after he produced them and had 
unlocked the doors, the keys were left in 
one of the apartments .other than the 
apartment in which the box was, and 
Rahim Bakhsh had been sent to fetch them, 
this would not show that Rahim Bakhsh 
was in joint possession of the .cocaine, It 
would almost seem. that. something of 
this “kind had happened. It is further 
noticeable that in the first report made, 
Rahim Bakbsh is stated to have done a 
great deal more than what the evidence 
. states that he did, and in the search list 
he is also stated as having done more 
than what the evidence discloses. . No 
attempt was made to clear up this circum 
Bíance. | 

-I have given the. case careful considera~ 
tion. Iam unable to interfere in the case 
of.Nanhu. . On my finding the cocaine 
was found on. his premises inside a 
locked receptacle in a locked room and he 
had the key, which opened the door of that 
room, That much is clear. These facts 
justify -his conviction. In the case of 

ahim Bakhsh Ido not consider that on 
the evidence it is established that he was 


in possession of this cocaine. Itis not for’ 


me to discuss theamount of suspicion 
against him. That. is immaterial to the 
Gase, But thereis not sufficient admissible 
evidence which can justify a legal conclu- 
sion thathe is guilty. I, therefore, reject 
the revision of Nanhu and allow the revision 


of Rahim Bakhsh. I see no reason to inter-. 
fere with the sentences passed on Nanhu, -has appeared in support of the appeal- 


= 
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The conviction and Sentences passed on 
` Rabim Bakhsh will be set aside and he will 
beget at liberty, if he is not required upon 


any other charge. The fine, 


if paid -by him, 


will be refunded. The order as to securities 


will of course, be set aside, 
JAN, A. . Revision allowed, 


SEER anank akin A 
Li 


CALCUTTA HIGH COURT. 
. Cü1MINAL APPEAL No, 693 or 1927, 
- February 1, 1928. os 
Present :—Mr. Justice Ohotzner and. 
| " Mr. Justice Gregory. ` > 
BHADRESWAR SARDAR-—ACCUSED— 
| 3 APPELLANT l 
i versus 
EMPEROR-—RzsroNpzsT. 
“Evidence Act (I of 1872), 
accused, admissibility of-—Statement in 
but exculpating himself, whether admissible. 
A statement made by an accused person before 


s. J0—Confession of co- 
culpating others 


~~ 


it 


can be taken into consideration against a fellow ` 
prisoner, a8.is provided for in s. 30 of the Evidence 


Act, must amount to 
maker with respect to 
charged. It becomes admissible only if it ig an i 


.ofiminating statement which involves the maker as 
persons whom it. inoriminates, [p. 352, 


_it does those 
‘cols. 1 & 2.] 
- Where one of the accused ina case of dacoity sa 
that he went to the scene of. the dacoity und 
pressure, that in fact he was actually under fear 
imminent death, that he took no part in the dacoj 
but stood outside the house and then went &Way: 


a confession on the part of the 
the offence with hich all are 


Qe 


id 
er 
of 
ty 


' Held, that the statement was not & confession but a 
sélf-exculpatory “statement, and was not admissible 


against the co-accused under s. 
| Act. [p. 352, col, 2] 

- Empress of India v. Ganraj (1), relied on, 

. Appeal against an order of th 

Judge, Nadia. - 

him Babu Manindra Nath B 
* Appellant, 


- 


80 ofthe Evidency 


e Sessions 


. Babu Mrityunjoy Chattopadhayay (with. 
anerjee), for the 


| Mr. Khundkar, Deputy Legal Remen; 


' brancer (with him Bahu Anil 
"Rai Chaudhuri), for the Orown. 


Chandra 


4 


JUDGWMENT.—The appellant, Bhadiege 


war Sardar alon 
‘sons who have not appealed to this Cour 
was tried in the Oourt of the learné 
Sessions Judge of Nadia with’ the ai 
of a Jury for an offence under s; 39! 


g With certain other pei 


ty 


d 


:.3895, Indian 


- Penal Code, and the learned Judge agreeing 
With the unanimous verdict of guilty 


of the Jury has’ 
tenced him to under 
imprisonment.. The learned Vakil wh 


convicted and seria 
go five years’ rigorous 


0 
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relied upon certain  misdirections which 
he sàys the learned Judge has com- 
. mitted in that he admitted in evidence a 
certain statement made by one of the 
accused Purna before a Magistrate and 
‘wrongly described it as a confession. This 
statement wes subsequently retracted. 
Now, the learned Judge, first of all, put s. 30 
of the Evidence Aet before the Jury and 
then he went 6n to say “the principle under- 
lying the section is that, when a person 
makes a confession implicating himself 
and others tothe same extent the factof 
self-implication affords some guarantee is 
weakened, as in the present case, when 
the confessing accused makes the others 
takea much more prominent part in the 
dacoity than’ he took himself and says that 
he was forced by the others to take them 
to Hazari's house ‘and it is still further 
weakened, as here, when tbe accused has 


retracted the confession. Although capable 


of being taken into consideration, retracted 
. confessions of this mature are to bé scruti- 
nised with thé greatest care, It has not 
been. made on oath, it has not been tested 
"by cross-examination ard its truth has been 
deniéd byithe maker, 1f this retracted con- 
fession were the only evidence cn the record, 


dts evidentiary vlaue as against the other: 


two accused Bhadreswar and Mahendra 
Would bé éxtremely meagre, You will take 
this confessioninto consideration, gentlemen, 


only after you have carefully weighed and. 


scrutinised the whole of the prosécution 


évidence. 


confession, inasmuch as, it is not 
ineriminatory but self-exculpatory. We 
have no doubt on reading thé statement 
that that is precisely what it ie. It has 
pointed out in many cases that a statement 
made by an accused person before it can 


be taken into consideration against a fellow. 
risoner, as is provided for ins. 80 of thé 


»vjdence Act, must amount to a confession 
on the partof the maker with respect to the 
offence with which all are charged. It 
“must be a confession or, as it was put by. 
Mr. Justice Straight in Empress of India 
ac Ganraj (1) "the test s. 30 of the Evi- 
"' dence Act intended should be applied to & 


atatement of one prisou.r proposed: to be - 


ed in evidence asagainst another, is 
to sea whether it is sufficient by itself 
to justify the conviction of the person 
(1) 2 A. 444- Bt p 440 4 Ind, Jum 581; 1 Ind Dec, 
jr.) 89, 
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this was a serious misdirection, 


The lediried Vakil has cofitend-: 
ed that the statment made by Purne is not a. 
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makingit of the offence for which he is being. 
jointly tried with the other person or per- 
sonsagainst whom it is tendered. In fact, to 
usea popular and well-understood phrase 
the confessing prisoner must tar himself 
and the person or persons he implicates 
with one and the same brush". If that test 
is applied to the present case, what do we 
find? Purna says that he went to the spot — 
the scene of the dacoity under pressure, 
that, in fact, he was actually under fear of 
imminent death, that he took no part 
in the dacoity that he stood outside the ~ 
house and at the end went. away. Mr, 
Khundkar who has appeared for the Crown 
has contended that, though it may not, 
strictly speaking, be a confession it is 
nevertheless an admission. But if it be 
regarded as an admission, there can be no 
doubt that the learned Judge did not put 
that aspect of the case to the Jury; 
and even then, though if might be con- 
sidered against the person who made, 
it could by no possibility be considered as 
against the othér accused persons. When 
we find that. the learned Judge in this 
ease all through dealt with this statement 
aBa confession, we cannot but hold that 
In point 
of fact, a statement only becomes admis- 
sible in evidence at allifitis an incriminate 
ing statement which involves the maker 
as it does those persons whom he in- 
criminates, It is, ro doubt, true that the 
learned Judge took particular pains to. 
explaia what little value a statement of this 
kind specially when retracted has. But, 
on the other hand, it is possible that the 
mere fact that this statement had been 
placed before the Jury when it was not’ 
admissible at all might have led them toa 
coneluéion at which in the absence of that 
statement they would not have: arrived, 
We think, therefore, that this appeal must 
be allowed und that the proper order to 
make in this case is to set asice the cons 
viction and sentence and to direct that 
all the accused persons except Bhaku 
Sarder who has been acquitted by the 
Jury bere-tried on the substantive. charge, 
A. N Ab. Appeal allowed, ` 


BOMBAY HIGH COURT. 
CRiMINAL Revision APPLICATION No. 
E oF 1927, 

December 20, 1927. 
Present :—Mr. Justice Fawcett and 

"m Mr. Justice Mirza: 

BHAGA MANA-—-ACCUOSED—ÀPPLICANT 
versus 


EMPEROR--OrrosiTE PARTY. 

' Penal Code (Act XLV of 1860), 8. 186—Obstruction 
to person acting under orders of public servant—O fence 
—Quifacit per alium, facit perse. - 

A Circle Inspector went to the compound of the 


350 


atcused with a servant under the orders of the 


District Deputy Collector in order to remove an 
encroachment. When he ordered the servant to 
remove the encroachment and the latter placed a 
scythe on the fence, the accused caught hold of 
the same with a view to restrain him from removing 
the fence. The accused was charged with an offence 
under s. 186 of the Penal Code: 


BHAGA MANA V, BMPÉROR. 


353 
Penal Code, and was sentenced to pay a 
fine of Rs; 40, 


It is contended that there was no obstrue- 


tion within the meaning of s, 1:6, and that 


in any case there was no obstruction to a 


public function under that section. 

As regards the first point as to whe- 
ther there was any obstruction, the actof 
the accused in actually laying hold of the 
scythe with an indication that he would 
prevent thescythe being used to remove 
the hedge, is certainly an act of physical 
obstruction which would, in my opinion, 
come under the section. There is a differ- 
ence between a case like this and one where 


& person merely dissuades other people. 


from rendering certain services toa public 


servant, or spreads false reports 580,88 tO: 


* 
a 
t 


publie servant in the discharge of bis . 


t 


+ 


prevent parents bringing children for vac: ; 
cination, and so on, in regard to which, 
there are authorities for saying that there p 
is no obstruction within the meaning of, 
.8, 186. In this case the accused did :nof . 
. merely try to dissuade Lalia from starting “ 

to'remove the hedge, but took. physical ; 

action with a view to prevent it, Therefore, . 


Held, that the obstruction offered by the accused 
to the servant amounted to an obstruction to the . 
Qircle Inspector himself and the accused was guilty 
of an offencé under s. 186 of the Penal Code. [p. 353, 
col. 2; p. 354, col. 1.] 7 

Matu Ram v. Emperor (1), distinguished. 


Oriminal revision against the conviction 
and sentence passed by the Sub-Divisional 


Magistrate, First Olase, Surat. | 

Mr. P. A. Dhruva, for Mr. H. V. Divatia, 
for the Applicant. n 

Mr. P. B, Shingne, Government Pleader 
for the Crown. i 


l JUDGMENT. | 
Fawcett, J.—In this case the Magis« 
trate has. convicted the petitioner of an 
‘offence under s. 186, Indian Penal Code. 
The facts found are that a Cirele Inspector 
had goneto the wada of the petitioner, 
under orders of the District Deputy Collec- 
tor, witha panch in order to remove an 
alleged encroachment. He took with him 
one Lalia, who is the son of a village 


servant (a vethia). This Lalia was asked: 
to remove a portion of a hedge, as being 


part of the encroachment. As soon as 
Lalia put his scythe in the hedge to do 
this, the accused came out from his house 
and caught holdof the scythe and said “I 
.willsee who will remove the encroachment.” 
Lalia was thus stopped from doing the 
work, and the Circle Inspector and the 
panch, being afraid that if they persisted 
some mischief might result, went away. - 


The petitioner was held thereby to. have. 


bsen guilty.of obstructing a public servant, 
namely, the Oircle Inspector, in discharge of 
his public functions uncers, 186, Indian 
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I think there is no substance in the fret. 


point. 


The main quéstion is whether, inasmuch . 


as theobstruction was offered, not to any 


action of the Oircle Inspector himself but to. 
Laelia, who was himself not a public servant,. 


the case falls .unders.186. In my opinion 


the case is one: where the maxim qui facit; 
per alium, facit per se can be properly 


` 
“ 


applied. In the case of removing an. 


encroachment, a public servant has ordis: 


narily only to see that the encroachment is 
removed. He is not; either by law or 


practice; required to .do the whole act oi. 


removing the encroachment by his own 
hands, Hecanemploy agents for such a 


manual task, and Lalia was so employed.: 


If the agent is obstructed in doing what he 
is legitimately required to do by & public 
servant actually present atthe time of the 


to the public servant himself, because 
what he is doing by the hand of that agent 
is really, in the eyes ofthe law,something 
he is actually doing himself. 

We have been referred to a decision 
of the Lahore High Court in Matu Ram v. 
Emperor (1) as an authority for the cons 
trary view. In thatcase a Naib-Tahsildar 


1) 73 Ind. Cas. 288; 24 Or. L. J. 504: ALT. R. 108 
LAR 238. j (^ : 


* 


removal, then there is an obstruction offered? 


i 


-Fp 


, < 
=~ « * 
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cae 
-—:'^ 


454 


visited the village of the accused, where 
"be was told by the Lambardar, who I under- 
stand is a village servant, that the accused 
, kept several shops and’ ought to be 


g a #8a6ssed to income-tax, A dispute took 
ay Plage; between the Lambardar and the 


accused, and in the course of the quarrel 
. the latter beat the former, who as a result 


». .., declined to render any help to the Nait- 


mee 
Soa 
d LI 
~ 

L^ 


- ~ 


Tahsildar in his jnvestigation. The accused 
were convicted under s. 186 on the ground 
that they had obstructed the Naib-Tahsildar 
in the. execution of his duty. But the 


.. Chief Justice of the Lahore High Court 


"held that this view was not justified, He 


+ 
r ^ 
- 


[4 


f 


‘ 


* 


says (page 595*):— 

“The learned Magistrate does not find 
that the petitioners either assaulted the 
Naib-Tahsildar or made any gestures, and 

am not prepared to hold that the mere fact 
thatthe Lambardars who were assaulted 
declined to render any help to the Naib- 
Tahsildar in his investigation can be 
Viewed as an obstruction caused by the 
petitioners,” 

I agree with the.Government Pleader 
that that isa different sort of case to the 
present. Here an act of obstruction was 
done toa person, who wes not merely one 
who might assist a public servant, if he 
is willing, bute person who was actually 


doing something at the request of a public. 


servant in execution of a particular duty 
which that public servant had to perform, 
The other case is very analogous to those 


About dissuading people, from assisting. 
public servants before thgy have actually. 


started to perform a duty; suchas I have 
already referred to [cf. Ram Ghulam Singh 
v. Emperor (2)) lithe Lahore ruling is 
intended to go further, then I respect- 
fully dissent from it, Therefore, I think 
that the facts found justify the conviction 


pf the accused, I would dismiss the appli- - 


cation. l 
Mirza, J.—I agree, pc 
A. N. A. Application dismissed; 
G) 87 Ind. Qas.. 514; 47 A. 919 at Pi 581; 23 A. L; J, 
$59; A, I. R. 1925 All. 401; 26 Or. L.J. 978. um 
*Page of 44 Or gl, J, —[Ed.] 
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SRARMAN WATER MÍLLS do, v, MANGLADTA Mab, 
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LAHORE HIGH COURT. 
CRiMINAL Revisron No, 1386 or 1927. 
October 26, 1827. 
Presenit:—Sir Shadi Lal, Kr., Chief Justice. 
Tur BRAHMAN WATER MILLS 
COMPANY, DAMODARPURA of 
JASSIAN Targovsu DAMODAR LAL or . 
J ASSIAN— OoMPLAINANT—PRTITIONER 


versus 
MANGLADHA MAL AND OTHERS—ÀCOUSED 


oats a, RESPONDENTS 

ruminal Procedure Code (Act V of 1898), ss. 188 
189-A—Public ashes Dae of pres to 
follow procedure prescribedin Chap. X— Conditional 
order, necessity of—Denial of right—-Stay of pro- 
ceedings pending decision of Civil Court. 

A Magistrate who commences proceedings under 
8. 133, Oriminal Procedure Code, is bound to 
follow the procedure prescribed by Ohap. X of the 
Code. He cannot proceed with the enquiry without 
issuing a conditional order and if he finds that the 
alleged public right is denied and there is reliable 
evidence in. support of such denial it is incumbent 
on him to stay the proceedings until the matter 
of such right has been decided by a competent” 
Civil Court without directing any particular party 
to have recourse to such Courts, [p 355, cel. L] 


Oase. reported by the Sessions Judge, 
e with his No. 1294-E of Z1st August, 


. Facts of the case appear from the follow- 
Ing report made by the Sessions Judge:— 

REPORT.—Damodar Lal, the Manager 
of the Brahman Water Mills Company, 
alleged that one Mangladha Mal and four 
other men had obstructed an old public 
path and thus caused great inconvenienca 
to the public and the complainant as well 
as damage to the complainant's Water 
Mills. A prayer was made that action be” 
taken against the accused under ss. 133 and 
147, Oriminal Procedure Code, — 

l'he Magistrate took the evidence of four 
witnesses produced by the complainant and 
then issued the following order: ` 

"Accused may be called to show cause 
why action under s. 133, Oriminal Proces 
dure Code, be not taken against them," 


The accused appeared and putin a written 
statement. The Magistrate then framed the 


. following four issues: 


1. Whether the lands in which Mills 


'- gre situated remained in possession of the 


complainant? 
2, Whether action under ss. 138-147, 


F 


. Oriminal Procedure Code, is desirable and 


whether any . danger of breach of peace 


exists? - | 
_ 8, What effect has the previous litiga: 
tion on the case on hand? 
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4, To what relief is the 
entitled ? 

He then fixed a date for evidence. After 
hearing the evidence of both parties and 
holding that 8.133, Oriminal Procedure 
Code, is not applicable, Sardar Uttam 
Singh, exercising the powers of & Magis- 
trate of the First Olass in the District of 
Attock, dismissed on 27th July, 1927, the 
complaint made under as. 133-147, Criminal 
Procedure Code, and directed the complaint- 
ant to have recourse to Civil Courts regard- 
ing his alleged grievance if so advised. 

The Magistrate appears to have over 
looked the provisions of ss. 133 and 
139-A and omitted toissue conditional order 
‘under s. 133 (1), Oriminal Procedure Oode, 
‘and also to proceed in the manner laid 
down in s.139-A, Criminal Procedure Code, 
Oa the one hand, after issuing notice, he 
commenced to try the case asa civil suit 
but omitted to frame the only necessary 
issue, namely, one as to its, being a public 
‘thoroughfare. Whenthe Magistrate found 
that the respondents denied the existence 
of a public right in respect of the way 
and that there was reliable evidence in 
support of such denial it was incumbent 
on him in compliance with the provisions 
of s.139-A tostay the proceedings until 
the matter of the existence of such right 
had been decided by a competent Oivil 
Oourt without directing. any particular 
party to have recourse to the Oivil Courts. 
Oo the other hand, the lower Oourt 
.eppears to have eventually treated the 
“matter as if it were & complaint of an 
ordinary offence and to have totally ignored 
the Special provisions made by the Lagis- 


complainant 


SADHU SHAIKH 9, HUPEROR. 
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I accordiagly aċcəpt the application for 


"revision nd: submit the proceedings to 


lature in Chap. VIII of the Oriminal Pro- ' 


cedure Code, for dealing with applications 
for the removal of nuisances. 

The Magistrate's initial mistake lay in 
not issuing a conditional order under 
8.133(1), Oriminal Procedure Oode, after 
recording the statements of the applicant's 
witnesss3s, He lost sight of the fact that 
proceedings under s. 133 are ex parte. 

Whena Magistrate commences proceed- 
ings under s, 133, keis not at liberty to 
proosad otherwise than in conformity with 
the rules laid dowa in Ohap. X, [Queen v. 
Pitti Singh (1).] | 
. The applicant has, nd doubt, been pre 
judiced. by the order passed referfing him 
to a Civil Court. i 


(1) 8 WR, Or, AH, et 


the High:.Court with the recommendation 
that the Magistrate's order be set aside. 
^ Dr. Nand Lal, for the Petitioner. 

Mr. Nanak Chand, for the Respondents, 

ORDER.—For the reasons recorded by 
ihe learned Sessions Judge I set aside 
the order of the Magistrate and direct 
him to decide the cass under s. 133, 
Criminal Procedure Code, in accordance 
with the procedure preseribed by law, 

A. N. As Order set aside, 


CALCUTTA HIGH COURT, 
ORIMINAL ÁPPEAL No. 724 or 1926, 
May 24, 1927 
Present :—Mr. Justice U. O. Ghose and : 
Mr, Justice Cammiade. | 
SADHU SHALKH—Acoosap—APPELLANr 
versus | 
. EMPEROR-—Or»osrTE Parry. 

Criminal Procedure Code (Act V of 1898), ss. 161, 
172—Statements of witnesses recorded by  Police— 
Accused's right to copies. 

Any statements of witnesses that are recorded, in 
whatever form those statements may be recorded 
are recorded under s. 161, Criminal Procedure Code, 
and the defence have the right to ask fora copy of 
such statements and to use the statements for the 
purpose of contradicting the witnesses for the pros 
secution. Section 172, Oriminal Procedure Oode, does 
not provide for the recording of the statements of 
witnesses, [p. 356, col. 1] - 

Criminal appeal against an order of the 
Additional Sessions Judge, Dacea, dated the 
22nd September, 1926. 

Babus Suresh Chandra Talugdav and 
Amulya Charan Sen, for the Appellant, 

. Mr. Asraf Ali, for the Orown. - 
 JUDGMENT.—The appellant was 
‘unanimously found guilty by the Jury of 
offences under ss. 147 and 325, Indian Penal 
Code, and he has been sentenced to rigorous 


‘imprisonment for two years and a fine 


.&& opportunity of 


4 


of Rs, 100 and in default to further 
rigorous imprisonment for two months, 

he ground on which this appeal must 
dueceed is that the learned Judge who 
tried the case did not give the appellant 
cross-examining & 
certain witness named Abbas with refere 
ence to statements made by that witness 


during the investigation by the Police, Thg 


learned Judge has recorded in his ordey 


* 


Mu 


pd 
Tigan 


that the statements of this witness were re- 
corded by the Police under s.172, Oriminal 
Procedure Code, That section does not pro- 
vide for the recording of statements of wit- 
nesses. Any statements of witnesses that 
are recorded in whatever form those state- 
ments may be recorded are recorded 
under s. 161, Oriminal Procedure Code, 
and the defence have the right to ask 
for a copy of such statements and to 
use the statements for the purpose of 
contradicting the witnesses for the pro- 
secution. How far the statements made 
by this Abbas would be material it is 
impossible to say, but itisquite conceivable 
that the defence may have refrained from 
making use of the other. portions of the 
diary thinking that having once been re- 
fused they would be refused again. 

For these reasons we allow this appeal 
and set aside the conviction and sentence 
and order that the case be re-tried with a 
fresh Jury.. ME 

The appellant who is on bail will remain 
on his present bail until further orders of 


the Sessions Judge. 
O ANA E Appeal allowed. ` 
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LAHORE HIGH COURT. 
Criminar Revision No. 1259 oF 1927. 
| October 14,1927, 
Present:—Mr. Justice Broadway. 
LILA RAM-—PzriTIONE& 
: Ver8u8 » 
EMPEROR —Hk8PONDENT. 
Criminal Procedure Code (Act V of 1898), «. 480 
-Mere suspicion—No ground for conviction or even 
initiation of proceedings High Court's power to 


dsh proceedings. 
T Mora suspicion is not sufficient to base a con- 


viction upon and would not even warrant the harass- 
ment of a suspected person by criminal pro- 
ceedings. The High Court. can, in the exercise of 
its revisional powers, quash criminal proceedings 
initiated against a person where there is nothing 
but mere suspicion against him. |p. 357, col. 2] . 

' Petition for revision of the order of the 
District Magistrate, Muzaffargarb, dated the 
lith February, 1927, and 21st June, 1927, 
affirming that of the Magistrate, First Class, 
Muzaffargarh, dated tue lith December, 


925, MR 
: Dr. Nand Lal, for the Petitioner. 


Mr, Anant Ram Khosla, for the Govern- 
pont Advocate, for the Respondent, 


LILA RAM v, BMPEROR, 
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JUDGMEN'T.—A bullock was stolen 
some time in September, 1925. On the 4th 
September, 1926, it was found in the posses- 
sion of one Hassan. This Hassan is atenant 
of à man named Lila Ram and on being 
asked about this bullock stated that it was 
the property of, his master. The Head 
Constable tried for about a fortnight to get 
hold of Lila Ram in order to examine him 
but apparently failed. The Sub-Inspector 
then proceeded to the spot and, apparently 
without any difficulty, secured the: presence 
of Lila Ram who at once tated that the - 
animal had been obtained by him,on an 
exchange from a man named Habib. 
When Habib was questioned he admitted 
this fact and stated that he himself had 
obtained this animal from one Kamala. 
Kamala, when questioned, claimed that the 
animal was hisown, being what he called a 
ghar jam. Asaresult of the investigation 
Kamala was sent up for trial under s., 411, 
Indian Penal Code. When he was examined, 
he adhered to the statement madeby him 
originally and claimed the animal as his 
property. Subsequently it appears that he 
putin a written statement and also stated 
in Court that the whole of his story was false 
and had been made by him at the instancé 
of‘ Lila Ram who promised that he would 
have him defended and that the result of 
the case would not bein any way serious, 
Asa matter of facta relative of Lila Ram. 
appeared for Kamala as his Counsel, When: 
Kamala made this statement attacking Lila: 
Ham he,engaged another Counsel and led: 
evidence in support of his story.. This story ` 
was believed by the Revenue Assistünt;- 
Sayad Muhammad Shah who acquitted 
Kamala and holding that Lila Ram had 
committed an offence under s. 411 directed 
that proceedings should be started against 
him under that section. At the same time 
he sent the case to the District Magistrate in 
order that that officer should make over the 
case to some other Magistrate for trial. This 
was on the 13th of December, 1926. On the 
llth February, 1927, the District Magistrate, 
Sardar Nihal Singh, recorded an order’on 
what appears to be an application filed by 
Lila Ram asking that the proceedings 
should be quashed or the case transferred 16 
the District Magistrate’s Court. Sardar Nihal 
Singh declined to forward the case to this 
Qourt with the recommendation that the 
proceedings should be quashed but expresse 
ed his opinion that Habib having stated 
on cath that he had given the bullock tq 


] 
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Lila Ram in exchange, the burden of proof 
should, in the.first instance, have been laid 
on him, Habib. The Magistrate Sayad 
Muhammad Shah, was, therefore, asked to 
state on what grounds he had not first 
proceeded against Habib. The Magistrate 
replied, I think very properly, that the 
reasons would be found in his judgment, A 
reference to the judgment shows that whe- 
ther the reasons were right or wrong they 
were certainly detailed. Nothing appears to 
have been done till 27th May, 1927, when 
Sardar Nihal Singh recorded an order in 
which he says that he did not think the 
Magistrate had good grounds for making a 
case against Lila Ram but that he thought 
it better to take the advice of the Prosecuting 
Inspector, and the case was fixed for the 
30th May, 1927. On the 21st June, 1927, 
Sardar Nihal Singh passed another order 
saying that he had intended to try this case 
himself but that as he he was about to make 
over charge of the district he was unable to 
do so and transferred the case for trial 
to the Court of Sardar Harbans Singh. 

Lila Ram has moved this Court under 
B. 439, Criminal Procedure Code, against 
the order of the District Magistrate. It is 
clear that the District Magistrate Sardar 
Nihal Singh was of opinion that there was 
no case against Lila Ram and in those 


circumstances it seems to me that he 


should have proceeded to record an order 
to that effect discharging... Lila Ram. 
Instead of doing that, the charge has been 
held pending over Lila Ram's head for 
about ten months without anything having 
been done. Dr. Nand Lal, who appears for 
Lila Ram, thought it necassary toread a 
good deal of the evidence which had been 
recorded in the case against Kamala in the 
hope that that evidence would exonerate his 
client, On the other hand, Counsel for the 
Crown has urged that there would be 
evidence forthcoming especially if a certain 
amount of investigation were to be made, 
which might result in the conviction of Lila 
Ram, When questioned what that evidence 
would be, he mentioned the witnesses 
produced by Kamalain his defence and 
Hassan, the tenant or servant of Lila Ram. 
Now, the evidence recorded in the case 
against Kamala to my mind raises con- 
siderable suspicion as to the probity of Lila 
Ram. The fact that for about à fortnight 
he was not accessible to the Head Constable 
is certainly suspicious. The fact that 
Kamala was represented by a member of 
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the Bar related to Lila Ram {8 also nof 
without significance; noris there any real 
reason given why he should have taken thia 
particular animal jin exchange for another 
from Habib. Habib himself as a witness 
etated that he effected the exchange but 
stated that he did so foolishly. AsI have 
said taking all these facts into considera- 
tion, there is certainly suspicion against 
Lila Ram. At the same tinte suspicion is 
not sufficient to base a conviction upon, nor 
do I think that mere’ suspicion would 
warrant harassment of the suspected person 
by criminal proceedings which even the 
District Magistrate thought, were unsound. 
Kamala must, of course, adhere to his 
statement, but if Habib does the same then it 
seems to me that Lila Ram’s guilt could 
scarcely be proved. 

In these circumstances I consider that 
further proceedings against Lila Ram in 
connection with this matter should be 
quashed and Iorder accordingly, In this 
view of the case I do not ‘think it necessary 
to discuss certain points of law raised by 
Dr. Nand Lal but will merely state that I 
have no doubt whateverin my own mind 
that the Magistrate had,in law, the power 
to take the action he did. 


A. N. A. Qrder accordingly. 
BOMBAY HIGH COURT, 


CRIMINAL RerEgRENOR No. 98 or 1927, 
January 34,1828. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Mirza. 
EMPEROR-—PaoskEcbTOR 
v7ersus 

GOVERDHAN RIDKARAN-—AOCUSED. 

Criminal Procedure Code (Act V of 1898), s. 177—— 
Jurisdiction of Magistrate to try offences committed 
outside jurisdiction— Ordinarily', meaning of. 

A Magistrate has no jurisdiction. to try charges 
for offences which have not been committed within 
the local limits of his jurisdiction. The word 
‘ordinarily’ in s. 177 ofthe Criminal Procedure Code 
means except in the cases provided hereinafter to 
the contrary. [p. 358, col. 1. 

Bhagwatia v. Emperor (1), followed. 

Criminal reierence made by the Sessions 
Judge, Ahmednagar. ; 

Mr. N. V. Mandlik, for Mr. D. G. Dalvi 
and Mr. G K. Chitale, for the Accused. 


Mr. J. G, Rele, for the Complainant, 
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Mr, P, B, Shingne, Government Pleader, 
for the Crown. l 

JUDGMENT. —]n this case we agree 
with the Sessions Judge that, as the charge 
framed by the Magistrate is one of bigamy 
at a place in the Ohalisgaon Taluka of the 
fast Khandesh District, and abetment of 
bigamy by actually assisting at the mar- 
yiage at that place, the City Magistrate, 
Ahmednagar, has no jurisdiction to try the 
accused on those charges. We think that 
the word “ordinarily” in s, 177, Oriminal 
Procedure Code, must be taken to mean 
“except in the case provided hereinafter to 
the contrary”, The decisionin Bhagwatia v. 
Emperor (1) is on this very point andis one 
with which we agree. No doubt as shown 
by Ill. (a) to s. 180, Criminal Procedure 
Code, à charge of abetment of bigamy might 
be inquired into by the City Magistrate, 
ifthe sbetment was committed within the 
local limits of his jurisdiction. But there 
does not appear to be clear evidence of the 
commission of such abetment at present on 
the record, and no charge has been framed 
in regardto any such abetment. There- 
fore, wethink thatthe objection that has 
been taken to the exercise of jurisdiction 
by the Oity Magistrate is correct. 

In the circumstances the question arises 
whether the case should be transferred toa 
Magistrate at Chalisgaon having jurisdic- 
tion, or whether, as has been suggested by 
Mr. Rele for the complainant, we should 
exercise the power conferred on vs by 
s, 526, Criminal Procedure Code, of order- 
ing that the offences mentioned in the 
Magistrate's charge should be tried by the 
City Magistrate, in spite of the fact that his 
Court is not one empowered under ss. ]77- 
184, Criminal Procedure Code, to do that, 
The main prosecution witnesses appear to 
be residents in Ahmednagar, and there is, 
therefore, something to be said in favour of 
this suggestion. On the other hand, the 
accused should have an opportunity of 
stating their views on the point, and for 
this purpose we adjourn the proceedings 
fora fortnight. Interim stay of proceed- 
ings before the Oity Magistrate. 

A Proceedings adjourned, 


IN. A. 
(1) 83 Ind. Ces. 577; 3 Pat. 417; 26 Cr. L. J. 49; A. 1. 
R. 1925 Pat, 87. 


OHAHDAN LAL t, EMFEROR. 
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l LAHORE HIGH COURT. 
.. CRIMINAL Appra No. 25 or 1928. 
March 9, 1928. 
Present ;—Mr. Justice Agha Haidar. 
OHANDAN LAL-—AGcOUBED--APPELLART ' 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 476 — 
Sanction to prosecute, grant of. 

A complaint under s. 476, Criminal Procedure Code, . 
should not be made on grounds which at their worst 
p Eo eue to more than mere suspicions. [p. 359, 
Col. L, 

Criminal appealfrom an order of the Dis- 
trict Judge, Attock, at Oampbellpur, dated 
the 15th November, 1927. 

Mr. Sahib Ram Laul, for the Appellant. 

Mr. Shambu Lal Puri, Government Advo- 
cate, for the Respondent. 


JUDGMENT.—This is an appeal 
against an order which has been passed by 
the learned District Judge of Campbellpur 
who has initiated proceedings against the 
appellant, Chandan Lal, under s. 193, 
Indian Penal Code. The learned District 
Judge has taken action under the provisions 
of s, 476, Oriminal Procedure Code, and 
Chandan Lal has filed an appeal in this 
Court against the order of the District 
Judge. 

A suit was brought by one Gulab Singh 
on the foot of a bond for Rs. 60. The 
defence was that there was no separate 
bond for Rs. 60 but that this sum was 
included in a mortgage for Rs. 460 which 
the defendants had made in favour of the 
plaintiff by means of four unregistered 
mortgage-deeds each for Rs. $9 and a fifth 
document for Rs. 60. This fifth documen 
was the one sued upon. The ques- 
tion arose whether the mortgage was 
for a sum of Rs, 460 as pleaded by the 
defence, or for a sum of Rs. 400, as 
alleged on behalf of the plaintiff Gulab 
Singh. There cannot be any doubt that 
the entries in the mutation papers have 
been tampered with, but it is difficult to 
say who was responsible for the alterations, 
When the report of the mortgage was made 
on the 17th of December, 1920, Hari Ram 
was the Patwari. It was only on the 17th 
of April, 1921, that Chandan Lal took over 
the charge of partnership from Hari Ram, 
There is ito doubt that Chandan Lal made 
a report purporting to have been signed 
by Gulab Singh wherein he mentions the 
sum of Rs. 460 as the amount of mort- 
gage. The signature of Gulab Singh has 
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been doubted and it is said on behalf of the 
plaintiff Gulab Singh, that it has been 
forged. The question is not free, from 
difficulty because on this very evidence the 


trial Judge, who was in the best position . 


to; judge of the witnesses who appeared be- 
fore him in the witness-box aud who had the 
great advantage of observing their demean- 
our, held that the mortgage was for a sum 
of Rs. 460. Therefore in the opinion of 
the trial Court no forgery had been com» 
mitted. In any event he believed the 
evidence of Chandan Lal and dismissed 
the plaintiffs suit. The learned District 
Judge took a different view and did not 
bélieve Chandan Lal. As already stated 
these documents had changed hands. At 
the inception of the transaction. they were 
in the custody of Hari Ram and afterwards 
they came in the hands of Chandan Lal 
and for some time they were also before the 
Naib-Tahsildar. If there was any altera- 


tion made itis very difficult to say at what . 


time it took place and who was really 
responsible for it. It is not desirable to 
lay down any hard and fast rule for the 
guidance of the Courts hearing appeals 
from orders granting sanctions, but the fact 
remains thatunder the new Code anappeal is 


given against an order passed under s. 470, : 


Oriminal Procedure Code, and I do not see 
any reason why the powers conferred upon 
the Appellate Court by the Legislature 
should be hampered or restricted. In my 
opinion no useful purpose would be served 
in starting & prosecution against Ohandan 
Lal. There might perhaps be some indi- 
cations pointing in the direction of Obandan 
Lals guilt, but, on the other hand, put- 
ting the case against Ohandan Lal at its 
highest, those indications do not amount 
to anything more than mere suspicions, 
Under these circumstances I do not think 
that it is in the interests of justice and 
expediency to allow the order, which has 
been passed by the learned District Judge, 
to stand. Iam partizsularly impressed by 
the fact that thetrial Court accepted the 
evidence of Ohandan Lal and dismissed 
the plaintiff's suit. , 

I, therefore, allow the appeal, set aside 
the order of the learned District Judge and 
order that the proceedings initiated against 
Chandan Lal be quashed. The bail-bond 
would, of course, be diseharged. 

B. D. Appeal allowed. 
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BOMBAY HIGH COURT. 

Omar, Rersegnos No. 110 or 1927. 

January 16, 1928. 
Present :—Mr. Justice Faweett and 
Mr, Justice Mirza. 
EMPEROR—PROSEOUTOR 
e versus l 
BHAU DHARMA~—Acouszp. | 
Criminal Procedure Code (Acte V of 1898), s, 848 
—Examination of prosecution witnesses after examina 
tion of accused—Further examination of accused, 
necessity af--Omission to examine again, whether 
vitiatea trial, 

Omission to examine the accused again, when new 
prosecution witnesses are examined after the examina- 
tion of the accused under s. 342 of the Oriminal Pro« 
cedure Code, is an illegality which vitiates the trial. 
fp. 360, col. 1.1 

Gamadia v. Emperor (1), followed. : 


Criminal reference made by the Sessions 
Judge, Thana. 

Mr. V. B. Karnik, for the Accused. 

JUDGMEN T.—1n this case the Sessions 
Judge of Thana points out that the Magis- 
trate examined the aceused on July 19 
and 20, 1927, and that two prosecution 
witnesses, Govind and Bhikaji, were sub- 
sequently examined, but the accused were 
not further examined in regard to their 


‘ evidence. He submits that there has, there- 


fore, been an illegality which vitiates 
the proceedings in accordance with rulings 
of this Court such as Gamadia v. Emperor 
(1). There certainly has not been a eom- 
pliance with the provisions of s, 342 of. 
the Oriminal Procedure Code: that “the 
Magistrate shall question the accused gener- 
‘ally on the case after the witnesses for. 
the prosecution have been examined and 
beforehe is called on for his defence.” 
This is not a case of mere omission to 
examine an accused after further cross- 
examination and re-examination of prosecu- 
tion witnesses that have .already been 
examined-in-chief before the statement of 
the accused is taken, as in Gamadia v. 
Emperor (1), In re Varisat Rowther (2), 
Debakanta Chatterjee v. Gour Gopal Muker- 
jee (3), Bechu Chaube v. Emp:ror (4) and 
Byrne v. Emperor (5). That ,point may 
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possibly need further examination by a 
Full Bensh, in view of the Privy Council 
decision in Abdul Rahman.v. Emperor (6). 
But, in the present case, as there bas been 
this clear contravention of s, 842, we think 
that the recommendation of the Sessions 
Judge sbould be accepted and the trial held 
to be illegal from the point where the 
accused should have been further examined, 
» A question arises whether are-trial should 
be ordered, at any rate, from that stage. In 
regard to thisit is to be noted that the 
Magistrate has -in para. 4 of his judg- 
ment remarked on the somewhat trivial 
nature of the case,and that he would, in 
fact, have let off the accused with an 
admonition under a. 562-4 of the Code of 
Criminal Procedure, but for the fact that 
he thought that there were other persons 
working behind the curtain against the 
complainant, He allowed the second accus- 
ed to be released after an admonition, but he 
sentenced accused No. 1 toa fine of Rs. 20, 
The: Sessions Judge has submitted that 
in view of the small value of the subject- 
matter of the theft, perhaps it will not be 
desirable to order a re-trial. We think that 
in the circumstances a re-trial need not be 
ordered, and, therefore, the result will be 
that the conviction and the fine of Rs, 20 
are set aside. 


ANA 7 Conviction set aside. 
(6) 100 Ind. Cas. 227; 54 I. A. 96; 29 Bom. L. R, 813; 
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" LAHORE HIGH COURT. . 
OriminaL Revision No, 1764 or 1927, 
January 20, 1928. 

Present :—Mr. Justice Addison. 

GHULAM RASUL--AcovbsEp— 

... PETITIONER 
g VETSUs 

EMPEROR— RESPONDENT. `.. 
Criminal Procedure Code (Act V of 1898), s. 586 (8) 
— Accused notifying his intention to apply for trans- 
fer—Magistrate's duty to adjourn case—Magistrate's 
refusal to adjourn, effect of, on subsequent proceedings, 
: Under s. 526 (8), Criminal Procedure Code, when an 
accused notifies to the Court before which his case 
is pending his intention to make an application for 
transfer, itis the. duty ofthe Magistrate to grant 
An adjournment;-he has no power to proceed with 
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the hearing of the.cese until a resonable posts 
ponement has been granted, 

Oase reported by the Sessions Judge, 
Dera Ghazi Khan, with his No, 7080] of 
15th ‘October, 1927, 

Facts of the case appear from the follow- 
ing report of the Sessions Judge:— 


REPORT.—The petitioner is a procesa- 
server attached tothe Court of Khan Baha- 
durSardar Mir Dost Muhammad Khan, Hons» 
rary Subordinate Judge and Magistrate at 
Rojhan. A complaint was filed against him 
in that Court under s. 161. Indian Penal 
Code, for having accepted illegal gratifica- 
tion in the discharge of his duties as a 
process-server. Notice of this charge was 
served on accused on 18th of June last. 
The petitioner appears to have instructed 
Lala Parma Nand Advocate on the same 
day to file a` petition for transfer of the 
case which was presented by him on 20th 
of June to the District Magistrate at Dera 
Gbazi Khan. On 19th of June when the 
case was taken up for hearing by the 
Honorary Magistrate the accused intimated 
that he had submitted an application 
for the transfer of his case from that 
Court and prayed that proceedings be 


‘stayed. The Honorary Magistrate refused 


to do so and proceeded to record evi- 
dence. The petitioner has been convicted 
and sentenced toa fine Rs. 40. 

Under s. 526, cl. (8) when an ace 
cused: notifies to the Court before which 
his case is pending his intention to make an 
application under that section in respect 
of his case, it is the duty ofthe Magis- 
trate to grant an adjournment, and it 
has been held in numerous cases that a 
Magistrate has no power to proceed with 
the hearing of the case until areasonable 
postponement has been granted. All the 
subsequent proceedings after bis refusal 
are unwarranted by law and ought to be 
Bet aside, Sohoni'’s Code of Criminal Pro- 
cedure, 12th Edition, page 1117, 

The Court of the Honorary Magistrate 
ia situated at a distance of 110 miles 
from the Headquarters. The petitioner 
could not leave that place without per- 


mission which was not granted, and con- 


eequently, he had no reasonable opportun- 
ity for getting his case transferred. 

I recommend tbat the proceedings be 
quashed, the» conviction set aside and a re- 
trial ordered. ; 

- ORDER.—For reasons given by the 
learned Sessions Judge I quash the trial 
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of, Ghulam Rasul. under s. 161, Indian 
Penal Uode, set aside his conviction and 
‘order his re-trial before a Magistrate at 
headquarters to ba nominated by the Dis- 
trict Magistrate. The ane, if paid, will 
be refunded. | d 

B. Le Conviction set agide, 
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MADRAS HIGH COURT. 
CRiMINAL Reviston Oase No. 490 or 1927. 
November 10, 1927. 

Present :—Mr. Justice Devadors. 

Ter CHAIRMAN, MUNICIPAL 
COUNCIL, CONJEEVARAM-—PETITIONER 


versus 
D. R NAGESWARA AYYAR— 


RESPONDENT. 

Madras District Municipalities Act (V of 1920), 
88. 195, 821—Licenseto put up structure of inflammable 
material—Renewal of license every year, whether 
mecessary. 

Under the Madras District Municipalities Act 
when a person wants to put uparoof, verandah or 
pandal or wall of a building, of grass, leaves or 
mats or other inflammable materials within a 
Municipality, he has to obtain the permission of 
_the Chairman under s.195 of the Act and if he does 
not obtain ithe is liable to penalty under s. 313. 
But when he has once obtainsd permission to put 
‘up a structure ofthe kind mentioned in s. 195, he 
is not bound to obtain a license from year to year 
for its continuance. 

. Bection 321 of the Act has no application to 8 
license granted under s.195 of the Aot. 


Petition under ss. 435 and 439 of the 
. Qode of Oriminal Procedure, 1898, praying 
the High Court to revise the judgment of 


the Court of the Stationary Second Olass 


Magistrate. Oonjeevaram, dated the 9th 
A 1927, in C. C. Ne. 140 of 1927 on 
e 


Mr. C. Narasimhachariar, for the Peti- 
tioner. 

Messrs. R. N. Aiyengar and T. S. Krishna- 
swami Ayyengar, for the Respondent. 

Mr. J. C. Adam, Public Prosecutor, for 
the Orown. | 

ORDER.—This is an application io 
revise the order of acquittal by the Second 
Class Magistrate of Chingleput of the 
counter-petitioner in the prosecution launch- 
ed by the Conjeevaram Municipality ‘under 
ss. 195 and 321 (7) of the District Munici- 
palities Act. The Magistrate held thatthe 
counter-petitioner was not bound to take 
out a license for the maintenance of a 
thatched pandal over his verandah. Mr. 
Narasimhachari for the Municipality con- 
tends that the license which was granted to 
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the eounter-petitioner expired on the 31s 
March, 1926, and he not having taken ne 
a license for the year 1926 27 is liable 
under the Act to the penalty, 

The question turns upon the construg- 


. lon of s. 195 of the District Municipalities 


Act, which is in the following terms: "No 


external roof, verandah, pandal or wall of 


& building shall be construated or re-con- 
structed of grass, leaves, mats or other 
inflammable materials except with the per- 
mission of the Chairman.” In this case the 
thatched roof over the verandah was eon» 
structed with the permission of the Chair- 
man, There is no question of its being 
re-constructec now. The counter-petitioner 
was prosecuted for keeping thethatched roof 
without obtaining permission for keeping it 
during the year 1926-27. When a person wants 
to put up roof, verandah or pandal or wall 
ofa building, of grass, leaves or mats or other 
‘inflammable materials he has to obtain the 
permission of the Ohairman and if he doeg 
not obtain permission he is liable to pens 
alty under s. 318. But when he-has once 
obtained permission to put up a structure 
of the kind mentioned in s. 195 is ha 
bound to obtain a license from year toyear? 
Section 195dces not speak of license, But 
reliance is placed upon s. 321 which clearly 
says “ When any license or permission is 
suspended or revoked, or when the period 
for which it was granted, or within which 
application for renewal should be made, has 
expired, whichever expires later, the 
grantee shall for all purposes of this” Act, 
or any rule or by-law made under this Act 
be deemed to be without a license or per- 
mission.” I do not think that this clause 
applies te permission granted under s. 195. 
As Mr. R. N. Aiyengar who appears for the 
counter-petitioner points out B. 195 is in 
the Chapter relating to building regula- 


‘tions, under which fa person who wants to 


put up & building has to get permission 
before doing so, the construction should 
be completec within the period allowed 
and, if he is not able to complete the 
building within the period allowed; he muat 
obtain further permission under s. 904. 
But in the esse of a flimsy structure it 
does not taka very long to putitup and 
after it is once completed thereis nothing 
in the Act which requires the owner of 
flimsy structure mentioned in 8/.195.to 
take out a license for its continuance. 

In construing a section like a. 195, the 
Court isnot entitled to travel outside the 
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clear wording of the section and to intro- 
uca into it-the word “continuance.” The 
contention of Mr. Narasimhachariar is that 
we must read into the section the word 
"eontinuanee," There is no warrant for 
such a contention in any relevant section 
of the Act. Apart from the permission 
which is required for the construction or 
re-construction there does not appear to be 
anything else leftto be done by the owner 
of & building who puts up one of the 
things mentioned in s. 195. In this view 
of the case, the judgment of the lower 
s is correct, and I dismiss the peti- 
ion, 


y. N, V. Petition dismissed, 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 1862 or 1927, 
February 10, 1928. 
"Present:—Mr. Justice Addison. 
EMPEROR-PzrTITIONER 


versus 
DATA RAM AND ANOTHER —ÁCOUS8D 
—FBESPONDENTS. j 

Criminal Procedure Code (Act V of 1808), s, ,29— 
Acquittal—Interference in revision—Penal Code (Act 
XLV of 1860), ss. 188, 186— Resistance to attachment 
—ÓO fence. 

The High Court has jurisdiction to interfere 
with acquittals in revision though this is noten- 
couraged and where serious injustice has been 
caused by an error of law the High Court should 
interfere. [p. 363, col. 1.] 

A judgment-debtor has no right to offer resistance 
to the attachment in execution of property which is 
in his possession. [ibid,] 


Oase reported by the Sessions Judge,, 


Karnal, with.his No. 443 J of llth Novem- 
ber, 1927. oe z 

The facts ofthe case appear from the 
following report of the Sessions Judge:— - 

REPORT.—Surja Mal, Mahajan of 
Panipat, obtained a money-decree against 
Data Ram, Lodha of Panipatand in era. 
eution of this decree he took out a 
warrant of attachment against Data Ham. 
Gita Ram and Shakur Ali process ‘servers 
went to Data Ram's place on 2nd day of 
January, 1927, to execute this warrant. A 
quantity of hemp was lying just outside 
the house of Data Ram: At the instance 
of the decree-holder, the process-gervers 
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proceeded to attach this hemp, but they 
were resisted by Data Ram, and Amin Lal, . 
who not only abused the process-servers 
but assaulted them as well. The District 


‘Magistrate on the recommendation of the 


Senior Subordinate Judge ordered trial of 
Data Ram and Amin Lal under ss. 183 and 
186 of the Indian Penal Code, The case 
was sent for trial to the Court of Qazi 
Fazal Ilahi,  Tahsildar, Panipat, éxercis- 
ing powers ofa Second Olass Magistrate, . 
r acquitted the accused on 3let May, 


Surja Mal, decree-holder, has filed a peti- 
tion for revision of the above order. E 
The triel Magistrate has held that the 
process-servers were resisted by Data Ram 
and Amin Lal but notwithstanding this 
finding the learned Magistrate has ac- 


-quitted Data Ram and Amin Lal on 
“the ground that the hemp sought to be 


attached had already been sold by Data Ram 
to Puran Chand Mahajan whose servant had 
come at the time of attachment to take de- 
livery of the hemp, and that for this reason 
Data Ram and Amin Lalhad the right ta 
prevent the Dailiffa from attaching the pro» 


perty. 


This defence was never raised by Data 


-Ram and Amin Lal during the course of 


the trial It wasadefence made out for 
the accused persons by the trial Court and 
it was based on some evidence which had 
come on the record from the prosecution 
side, |. Assuming thatthe hemp sought to 
be attached had been sold to Puran 
Chand, who had sent his man to take 
delivery thereof, thefact cannot be denied 
‘that delivery had not yet been given to 
Puran COhand through his servant. The 


“property was still lying at Data Ram's 


place. Then thereis no evidence on the 
record that thia property had, asa matter 
of fact, been sold to Puran Ohand. Data 
Ram and Amin Lal should have left it to 
Puran Chand toobject to the attachment 
after it had been made and should not 
have resisted the execution of the warrant, 
The question of title was not to be deter- 
mined by the executing Bailifs on the 
epot. The learned Additional Sessions 


‘Judge, who first heard the petition. for 


revision, was of the opinion that any 
resistance to the bona fide performance of 
‘duty would be punishable in law. I agree 
with this view. Judgment debtors cannot 
take itupon themselves to decide whe- 
theror not a certain property in -their 


1001, 0, 1928 — 
possession sought to be attached. by the 
decrae-holder should ba attached or should 


not bs proceeded against. S5 lohg as 
tha property ia in their possession they 


have no 1ight to offer resistange to the 


attachment thereof. . 

In my opinion, the respondents, Data 
Ram and Amin Lal, have been acquitted 
on insufficient grounds, They never put 


upthe defence in the trial Court that. 
they had sold the property to Puran Chand. 


or that the property was no longer in 


their possession. They simply pleaded that. 


they did not offer any resistance to 
tha attachment. This defence was dis- 
credited by the trial Court which should 
not have created aline of defence, which 
was not taken up by the respondents. 

I would, therefore, refer the case for the 
orders of the Hon'ble Judges of the High 
Court with the recommendation that the 
wrong order of acquittal passed by the 
Magistrate be set aside. 

. The Public Prosecutor, for the Petitioner, 


Mr. Kahn Chand, for Amin Lal Re- 
Bpondent. p 
ORDER.—The learned Sessions Judge 


has given good reasons why this revision 
should be accepted. This Court has juriadic- 
tion to interfere with acquittals in revision. 
though this is not encouraged. Whereserious 


injustice hes been caused by an error of law, 


it should do so. In thiscase the Magistrate 
obviously erred in his appreciation of the 
law, with the result that an assault on the 
civil officer of the Oourts, acting in 
exercise of their duty, has been allowed to 
go unpunished. It is imperative that such 
officers should be protected in proper cases, 
As Government did not appeal, the Sessions 
Judge -took the only course open to him, 
This is, in my opinion, an exceptional case. 
Taccept the reference for the reasons given 
by the learned Sessions Judge, set aside the 
acquittal of the respondents, and direct 
them to be re-tried by a First Olass Magis- 
trate at Headquarters to be nominated by 
the District Magistrate. 

o^ Reference accepted. . 
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MADRAS HIGH COURT. . 
CriminaL Revistoy Casm No. 423 or 1027, 
 (ORIMINAL Burr EHI No, 379 | 


OF : 
November 10, 1927. 
Present: —Mr. Justice Devadoss. 
In re KADER BATOHA SAHEB AND 
oTHERS—Acoussp Nos. 1 To 4—PETITIONERS. 
Criminal irial—Procedure—Local inspection by 
Magistrate—Duty of Magistrate to give opportunity 
to parties to explain impression formed—Omission, 
effect of —Revision— Interference. ` | 

A Magistrate is entitled to inspect a place in 
order to understand the evidence. But ifhe receives 
an impression which is in favour of one side or the 
other, he should give an opportunity to the side- 
against which he forms an impression to explain 
away, if possible, the impression created in his 
mind by the inspection. 

Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Oourt torevise the judgment of 
the Court of the Sub-Divisional First Olass 
Magistrate, Pattukottai, in O. C, No. 63 
of 1926. | 

Mr. S. Muthiah Mudaliar, for the Peti- 
tioners.  — 2 

The Public Prosecutor, for the Crown. 


ORDER.—The first point urged in this 
revision petition is that the Magistrate 
inspected the scene of occurrence : without 
notice to the accused. The Magistrate in 
his report says that he informed the Vakils 
of his intention to inspect the place: andthe 
accused was present at the timeofthe in- 
gpection. Thereis nothing in this ground. 

The next point is that the Magistrate has 
imported into the case impressions received 
by him at the timeof inspection. A Magis- : 
trate is entitled to inspect a place in order 
to understand the evidence. 
receives an impression which is in favour 
ofone side or the other, he should give an 
opportunity to the side against which he 
forms an impression .to explain away if 
possible the impression created in his mind 
by the inspection. In this case the whole 
question turned upon there being an ep- 
trance or not. The impression that the 
Magistrate received at the inspection: was 
that the entrance was an old one, for in his 


which he thought must have been: there 
long. Theold materials could have been 
put in there seeing that the Magistrate was 
going to inspect the place and that would 
nbt be asufficient ground for holding that 
thie entrance was an old one, He shotild Lave 
im fairness to both sides asked them to 
| 


| 


But if he, 


1 


opinion it was made up of old materials: . 


Bes 


Bay how long the materials were there and 
why the materials wera old, I think this 
view of the impression received by the 
Magistrate has influenced him in accepting 
the evidence forthe prosecution as true. 
The learned Magistrate ought not to have 
allowed the impression created in his mind 


 - fo greatly weigh in. considering the evi- 


dence in this case. The impression receiv- 
ed at the time of the inspection has 
vitiated the appreciation of the evidence 
inthe case. Therefore, I set aside the 
conviction, and as this is a very trivial 
ease, I do not think it is necessary to 
order a re-trial. The fine, if paid, will be 
refunded to the petitioners. 
Petition allowed; 


Y. N. V. Conviction set aside. 


LAHORE HIGH COURT. 
ORIMINAL AppgaL No, 1504 or 1927. 
February 17, 1928. 
Present:—Sir Shadi Lal, Kr., 

Chief Justice, and. Mr. Justice Agha 
Haidar 
ISMAIL—Accusep—APPELLENT 
veras 
EMPERO R-—RESPONDENT. 

‘Penal Code (det XLV of 1860), 98.84, 202—Murder 
—Y outh, whether ground for lesser penalty—Insanity, 
what constitutes. 

Youth alone in every case is not such an extenuat- 
ing circumstance as would. justify the imposition 
of the lesser penalty for murder.[p. 365, cols 1 & 2.) 

Nga Ba Thin v. Emperor (2) and Kachria Mahar v. 
Emperor (3), followed. 

Maung U v. Queen-Empress (1), referred to. 

Primarily the capital sentence is the normal 
punishment for the offence of murder and the Judge 
must give reasons for imposing the lesser penalty, 
fp. 365, col. 1.) f . | 

In order to claim exemption from criminal 
liability it is notenough to show that the accused 
is “a little weak minded." [ibid.] 

Criminal appeal from an order of the 
Ssssion: Judge; Lyallpur, dated the 10th 
Dacember, 1727. 

Mr. M. Slecm, for the Appellant. 

Mr. Des Raj Sawhny, Public Prosecutor, 
for the Respondent. | 

JUDGMENT.—The appellant, Ismail, 
has been eonvicted of an offenee under 


s, 302 of the Indian Penal Code and 


| 
} 
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sentenced to death. He has preferred an 
appeal to this Court, and the record is also. 
before us under s. 374 of the’ Criminal 
Procedure Code for confirmetion of the 
capital sentence, 

The facts are few and simple and are not 
disputed. On the 8th of August, 1927, at- 
about 104. m. Ismail went to the shop of 
Bahadur Chand (P, W. No. 5) to. purchase: 
an anna worth of sweets. Bahadur Chand’ 
gave him two chhattaks of the sweets but 
the accused demanded three chhattake. The 
Bhop-keeper refused to sell at. this rate; 
Upon this, according to the evidence, the 
accused abused the shop-keeper and the 
latter returned the abuse. The deceased 
Ghamandi,a boy of thirteen or fourteen 
years old, who was related to Bahadur 
Chand, happened to be lying on.a charpoy 
close to his shop. He told Ismail to go 
away and further added that they did not’ 
want that kind of customers, The accused 
resented it and went back to his house, and, 
while Bahadur Chand had leftthe shop to 
prepare his midday meal, the accused re- 
turned with a toka, hit the boy Ghamandi, 
who was left in charge of the shop, with a 
toka and almost severed his neck from the 
body. Accordingto the medical evidence, 
two blows were struck and the unfortunate 
boy died almost instantaneously. 

At first a plea was raised on behalf of the 
accused Ismail, that on account of his 
mental derangement, he was incapable of 
making his defence. Asa result of enquiry 
by the learned Sessions Judge, it was found 
that the accused was not insane and was 
capable of defending himeelf in Court, 


` That orderis dated the 8rd cf December, 


1927. i 

As already stated, the facts being admite 
ted,a plea was taken on behalf of tbe 
defence that atthe time of the occurrence 
the accused was not responsible for bis 
actions on account of mental infirmity. It 
was not urged on behalf of the accused that 
be was actually insane, but reliance was 
placed upon the evidence of the medical 
expert, Mr. Hardy, that the accused appear- 
ed to bea “little weak minded", The eyi- 
dence of the Civil Surgeon, Lieutenant 
Colonel R, T. Wells, is clear on the point 
that the accused was not suffering from any 
mental disorder. To the same effect is the 
evidence of Dr. Vaishanu Das, Sub-Assistant, 
Surgeon, who deposed thatin his opinion 
the accuced was quite sane. A number of 
laymen were produced as witnesses on 
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behalf of the accused in order to prove that 
the behaviour of the aceused was eccentrie, 
and that he used to take cold baths in the 
canal during the cold weather both during 
the day and at night. It was also said in 
evidence that once he fell down in a well. 
This evidence does not appear convincing 
to us, and, even, if true, itis not sufficient 
to prove that the accused was suffering 
from any such mental :nfirmity or disease 
as would prevent him from distinguishing 
between right and wrong, or that what he 


was doing, wascontrary to law. The mere 


fact that Mr. Hardy, the medical expert, 
says that the accused appeared to be ‘a 
little weak minded” is rot sufficient. There 
are always people in our midst whose 
minds are imperfectly Geveloped, or whose 
intellect is sub-normal, or whose will is not 
sufficiently. strong; but such people live 
their lives and follow tneir usual- pursuits, 
and it cannot be said that their criminal 
liability for any offence, which they might 
commit, isin any way affected on account 
of their imperfect or low intellect or weak- 
ness of the will. We, therefore, overrule 
this contention. 

-~ The next argument was that, according 
to the medical evidence on the record, the 
age of the accused is nineteen to twenty, or 
he might be a year or two less and that, in 
view of his youth and inexperience, the 
lesser penalty. which is provided.by s. 302 
of the Indian Penal Coce, may be imposed, 
There is & very informing judgment in 
Maung U x. Queen-Emprzsss (1), on this point. 
Hosking, J. O., laid down for the guidance 


of the subordinate Courts some of the. 


reasons which appeared to him sufficient 
for not passing a capital santence upon & 
conviction unders. 302 cf the Indian Penal 
Code. One ofthem is that the offender 
was under eighteen years of age. But we 
find that two recent cases, Nga Ba Thin v. 
Emperor (2) and Kachric, Mahar v. Emperor 
(3) lay down that "youth alone in every ease 
isnot such an extenuating circumstance 
as would justify the imposition of the lesser 
penalty," We have further to take into 
consideration the rule taat primarily the 
capital sentence is the normal punishment 
for the offence of murder, aud that the 
Judge must give reasons for imposing the 
lesser penalty in a case which comes under 


(1) L. B. R. (1893-1900) 112, 
. (2) 1 Bur. L. J. 70; A. I. R. 1922 L, B. 34, 
: (3)80tInd. Cas. 277; 18 N. L, RH. 101; 22. 0r, L4 J, 
757; A, L R. 19022 Nag, 09. 
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8.302 of the Indian Penal Code. In the 
present case there are no extenuating cir- 
cumstances which would . justify us in 
departing from the rule that a capital 
punishment is the normal sentence which 
should be passed ina case of murder. 

We have, therefore, no alternative but to 
dismiss the appeal and confirm the sentence 
of death which has been passed upon the 
appellant. 


R. L. Áppeal dismissed. 
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MADRAS HIGH COURT, 
ORIMINAL Revision Cass No, 547 or 1997. 
(CriMinaL Revision Petitrton No, 486 
or 1937). 

December 1, 1927, 
Present:—Mr. Justice Devadoss. 
PASUVATHI PILLAI— Acocssp—~— 
PETITIONER 


versus 


,  EMPEROR —RzsPoNDRNT. 

Madras Forest Act (V of 1882), s. 51— Forest 
offence—Warrant entrusted io forester—Endorsement 
to watcher-—Arrest, legality of—Criminal Procedure 
Code (Act V of 1898), s. 79, scope of-—Applicability 
to Forest Officers. 

In order to justify the act of a Police Officer ora 
forest office arresting without warrant a person su Spect- 
ed of a forest offence, he must either have refused to give 
his name or must have given a false name and 
residence or there must have been' reason to believe 
that he would abscond. In the absence of any of the 
conditions no Police Officer or Forest Officer can 
lawfully arrest a person without a warrant. lp. 366, 


‘ cols. 1 & 2.] 


In order tojustify & Court in entrusting & warrant. 


‘of arrest to a person other than a Police Officer, there 


must be the necessity to arrest and that immediately 
and there must be the third condition, that no Police 
Officer is immediately available. In the absence of 
these three conditions a Court is not justified in 
entrusting a warrant toa Forest Officer for execution. 
Lp. 368, col. 2.] 

Section 79, Criminal Procedure Code, has no applica- 
tion to Forest Officers and the endorsement of the 
warrant by,a forester in favour of a watcher even 
if it be legal can confer no power upon the - 
eat to arrest the person named in the warrant. 
ibid. 

Petition, under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the judgment of 
the Court of the Sub-Divisional Magis- 
trate, Dindigul, in Criminal Appeal No.. 
28 of 1927, preferred against that of the 
Oourt of the Stationary Second Clase 
yi a Palni, in Calendar Oase No, 4vir 
of 1927." - | 24 


E 
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Mr, V. L. Ethiraj, for the Petitioner. 

Mr. J. C. Adam, Publie Prosecutor, for 
the Crown. n" 

ORDER.—This is an application to 
revise the order of the Sub-Divisional 
Magistrate declining to interfere with the 
conviction of the petitioner unders. 353, 
Indian Penal Code, by the Second. Class 
Magistrate of Palni. The only point for 
consideration in this case is whether a war- 
rant drawn up in the name ofa forester 
could be validly endorsed by him to a forest 
watcher. The warrant was made out in the 
name of a forester for the arrest of two per- 
sons. The forester endorsed the warrant to 
aforest watcher for execution. The watch- 
er along with a forest guard went and 
arrested two persons for an alleged forest 
offence, "When they were being taken along 
the road the petitioner is sgid to have come 
and told the watcher, "what extraordinary 
warrants are these! Do you still possess the 
nerve to enter the paracheri" and gave a 
slap on the cheek and told the warrantees 
to runaway. If the watcher was justified 
in arresting the warrantees under the war- 
rant no doubt he was discharging his duty 
as a public servant and the assault would 
be an attack on a public servant in the 
discharge of his duty. If under the law the 
forester had no power to endorse the war- 
rant made out in his name in favour ofa 
watcher for execution, then, the watcher 
‘who acts upon it cannot be said to be 
executing a lawful warrant and, therefore, 
the offence, if at all, is not one which would 
come under s. 353. The only section in the 
Madras Forest Act that has been brought 
to my-notice as being relevant iş 8. 51. It 
reads: 

"Any Forest Officer or Police Officer 
may, without orders from 8 Magistrate 
and without a warrant, arrest any person 
reasonably suspected of having been con- 
cerned in any forest. offence punishable 
"with imprisonment for one month or up- 
wards, if such person refuses to give his 
. name and residence, or gives a name or 
residence which there is reason to believe to 
be false, or if there is reason to believe he 
‘will abscond.” l ^! 
< In order to justify the act of a Police 
Officerin arresting without warranta person 
guspected of a forestoffence he must either 
have refused to give his name or must have 
given false name and residence or there 
must have been reason to believe that he 
would abstond, ln the absence of any of 
n E ! P 
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these conditions no Police Officer or Forest 


Officer could lawfully arrest a person with- 


out a warrant. In this case it is not suggested 
that the persons, who are said to have been 
arrested, refused to give their name and 
residence orthey gave any false name and 
false residence, or there was reason to 
believe that they would run &way. There- 
fore, 8. 51 does not apply to the case, grant- 
ing for argument's sake a watcher could be 
considered a Forest Officer under s.51. 

The entrustment of & warrant of arrest 
is regulated by s. 77, Criminal Procedure 
Code, the second portion of el. (1) is as 
follows: “The Court issuing such a war- 
rant (that is a warrant of arrest) may, if 
its immediate execution is necessary and 
no Police Officer is immediately available, 
direct it to any other person or persons.” 
First of all there must be the necessity to 
arrest and then there must be the necessity 
for immediate arrest and then there must 
be the third condition, that no Police 
Officer is immediately available. In the 
absence of these three conditions a Court 
is not justified in entrusting a warrant to 
a Forest Officer for execution. That being 
80, the entrustment of the warrant to the 
forester itself is not legal and the endorse- . 
ment of the warrant infavour of the watcher 
could not empower the watcher to arrest 
any person. Moreover, 8. 79, Criminal Pro- 
cedure Code, has no application to Forest 
Officers and the endorsement of the warrant 
even ifit be legal by the forester in. favour 
of the watcher could confer no power 
upon the watcher to arrest the-pérson name 
ed in the warrant, The offence is not 
one coming under s. 353. The” learned 
Public Prosecutor contends that the offence 
would come unders, 353, and, therefore 
the conviction should be altered to one 
under that section. No doubt an unprovok- 
ed assault on a person would constitute an 
offence under s. 352, but the circumstances 
of this ease are peculiar. Two persons were 
improperly arrested onan illegal warrant 
bya watcher and they were marched from 
the place of arrest along a publio road 
evidently to the Police Station. The accuse 
ed came on the scene and from the evidence, 
it appears, he asked “what is the mean- 
ing of this extraordinary warrant or what 
is this extraordinary procedure?" or words 
to that effect, and seeing two of the men 
under actual arrest, that is, under wrougful 
confinement, he seems to have given a slap 
0n the cheek. At best it is a trivial 
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offence and I do notthink that in the cir- 

'eumstances of the case there should be a 
conviction under s. 352 especially when it 
is brought to my notice that the petitioner 
was in Jail for three weeks. I allow this 
petition and quash the conviction under 
8. 333 and direct that the fine, if paid, be 
refunded, 


Ve N.Y. Petition allowed. 


OUDH CHIEF COURT. 
ORIMINAL APPEAL No. 6 or 1928. 
April 4, 1928. 
Present:—Sir Louis Stuart, Kr., Chief 

Judge. 
Messrs. LACHHMI NATH AND ANOTHER 
—AccusED—APPELLANTS 
versus 
Tre LUCKNOW MUNICIPAL 
BOARD-—-CouPLAINANT—OPPOSITE- 


PARTY. 

U. P. Municipalities Act (II of 1916), ss. 128, 299— 
Chance visitor bringing motor car within Municipality 
—Use of car within Municipality for consecutive 
period not longer than seven days, whether “keeping” 
vehicle—Proprietor, whether liable to payment of tar— 
Conviction under s. 299, whether maintainable, — 

Motor cars brought by chance visitors into a 
Municipality and not used in the Municipality for 
more than short periods are not vehicles "kept" 
within the Municipality as contemplated by s. 128 of 
the U. P. Municipalities Act IT of 1916. Before it can 
be found that such a wehicle is kept within the Munici- 
pality it must be established that it is retained within 
the Municipality for more than short periods. There 
must be something. in the nature of permanent 
retention. = 
"The accused who resided in a village near a 


; Municipality visited the Municipality occasionally 


but never resided within the Municipality at any 
one time for aconsecutive period longer than seven 
days. During these visits they brought with them 
duly licensed and registered motor cars and used 
them during their visits: 
Held, that there was no such keeping within the 
Municipality as to render the proprietors liable to pay 
the payment of a tax to the Municipality. ' 


Oase reported by the Third Additional 
Sessions Judge, Lucknow, under s. 438 of 
the Oriminal Procedure Code. 

Mr. Daya Kishen Seth, for the Appellants, 

Mr. G. H. Thomas, Government Advocate, 
for the Orown. 

JUDGMENT.—These are two refer- 
ences against convictions passed and fines 
imposed upon certain persons in réspect to 
the following matters. The persons in 
queation do not reside within the precincts 
pf tha Lucknow Municipality, They reside 
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in avillage in the Unao District. They visit 
Lucknow occasionally, but never reside 
there at onetime for a consecutive period 
longer than seven days. During some of 
these visits they have brought with them 
duly licensed and registered motor cars and 
used those motor cars at the time of their 
visits. The case against them was that 
as they have not obtained licenses from 
the Lucknow Municipality and paid taxes 
in respect of the use of these motor cars 


-they were liabls to conviction and fineunder 


the provisions of s. 299 of Local Act II of 
1916 and they were accordingly convicted 
and fined. It has to be seen what offences 
they are charged with having committed, 
I find that the Lucknow.Muni¢ipal Board 
had, subject to the sanction of the Local 
Government, authority to impose a tax on 
vehicles and other conveyances "kept" 
within the Manicipality. This authority 
is given ins.128 of Local Act II of 1916, 
I find further that sucha tax was levied 
under Government Notification No. 4354/ 
XI-ME dated 7th December, 1917, on 
motor vehicles at certain rates. Sanction 
was obtained from the Government for the 
imposing of the tax. Stich motor vehicles 
have to belicensed within fifteen days from 
the date of their possession. - This is the 
only section having application to the 
cases. It is quite clear to my mind that 
motor cars brought by éharnce visitors into 
Lucknow and not used in Lucknow for more 
than short periods are not vehicles ‘“‘kept” 
‘within the Municipality, Before it can be 
found that such a vehicle is, kept within 
the Municipality it must be established 
that itis retained within the Municipality 
for more than short periods, There must 
be something in the nature of permanent 
retention. I do not propose to decide what 
the exact period of retention should be 
before a vehicle can be considered to have 
been kept within the Municipality but I am 
certainly of opinion that in the present cases 
there has been no such keeping within the 
Municipality as to render the proprietors 
liable to the payment ofa tax, I, therefore, 
accept these references and direct that the 
convictions and sentences in question be 
set aside and that the fines, if paid, be 
refunded, ie 


G, X. Convictions set aside. 
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BOMBAY HIGH COURT. 
COBIMINAL Rererenos No. l or 1928. 
January 16, 1928. 

. Present: —Mr. Justice Fawcett 
and Mr. Justice Mirza. 
EMPEROR— PROSECUTOR 
| versus 
HANMA TIMMA BHANDIWADDAR 
—ACOUSED. 

Criminal Procedure Code (Act V of 1898), à. 35— 
Penal Code (Act XLV of 1860), ss. 71, 411, 414— 
Convictions for receiving ‘stolen property and con- 
_cealing stolen property—Consecutive sentences, legality 
of-—‘ Distinct offences.'4 

Under s. 35 of the Code of Criminal Procedure as 
amended in 1923 it isnot necessary that the offences 
should be distinct in order to enable a Magistrate ; to 
pass consecutive sentences. } 

Consecutive sentences can be imposed wherea 
person is convicted of receiving stolen property 
under s. 4ll of the Penal Code and of concealing 
other stolen property under s. 414 of the Code. 


. Criminal reference made by the District 
. Magistrate, Dharwar, against the conviction 
and sentence passed by the Second Class 
Magistrate, at Haveri. 
JUDGMENT.—The Second Class 
Magistrate, Haveri, convicted the accused, 
Hanma, of two offences: (1) under s. 411 of 
the Indian Penal Code in that he with 
another person shared cash, viz, Rs, 2, 
knowing those rupees to be stolen pro- 
perty, and (2) under s. 414 of the Indian 
Penal Code in that he assisted in con- 
cealing other stolen property, He sentenc-° 
ed the accused to suffer four months’ rigor- 
ous imprisonment under each of these two 
Bs. 411 and 414 and directed the sentences 
to run consecutively. The District Magis- 
trate is of opinion that the Second Class 
"Magistrate had no power to pass consecu- 
“tive sentences for the two offences and 
^ has referred the case to us for orders. 
' Tae Magistrate, in his judgment, has 
noticed this particular point and he says 
that the act of receiving the Rs, 2 stolen 
cash was committed in the afternoon and 
the act of concealing the other property 
was committed in the morning of the same 
day, and thatthe two acts were also done 
at different places and in respect of differ- 
ent objects. He, therefore, held that tke 
two offences were distinct and referred to a. 
235 in support of his opinion, That section, 
undoubtedly, allows separate charges at the 
same trial for these two offences. Thus Ill, 
(j) to the section specifically refers to the 
case of offences under as, 411 and 414 of the 
Indian Peng] Code in respect of the sama 
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stolen property. The District Magistrate 
says this has no relevance to the question 
of,sentences. He means to refer, no doubt, 
tos. 35 of the Criminal Procedure Code, 
but he has failed to notice that that. 
section had been considerably altered in 
1923, The section used to run: “When 
a person is convicted at one trial of two 
or more distinct offences, the Court may 
sentence him" etc, ete. There was an 
explanation that ‘separable offences which 
come within the provisions of s. 71 of 
the Indian Penal Code are not distinct 
offences within the meaning of this section.” 
There was also an illustration under which 
& person breaking into a house with intent 
to commit theft and stealing property 
therein was said not to have committed 
two distinct offences. But-the word ‘‘dis- 
tinet" has been now entirely removed from 
that section and it begins:— 

“When a person is convicted at one trial of 
two or more offences, the Court may, subject 
to the provisions of s. 71 of the Indian 
Penal Code, sentence him" ete, ete, 
and the explanation and-.the illustration 
have now been repealed. "Therefore, under 
the present law it is not even necessary 
that the offences should. be distinct in 
order to enable a Magistrate to pass con. 
secutive sentences; and the sentences in 
this.case are quite legal' subject to the 
provisions of s. 71 of the Indian Penal 
Code. Ifthe case fell under s. 71, then 
the Second Class Magistrate could not 
award. a more severe punishment’ than he 


‘tould:for any one of the’-dffences, and 


that would, undoubtedly, prevent him awards 
ing more than six months’ rigorous ime 
prisonment. But, in our opinion, the Magis» 
trate is perfectly right in saying that 
these were distinct offences, and s. 71 
of the Indian Penal Code does not apply; 
Under these circumstances, we see no 
sufficient reason to interfere in revision, 
The record and proceedings should be 
returned to the District Magistrate accords 


ingly. 
A, N. A, 


Reference rejected, 
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MADRAS HIGH COURT. 
RagERRED Oasg No. 6 oF 1927. 
December 8, 1927, 

Present:—Sir Murray Coutts Trotter, 
Kr., Chief Justice, Mr. Justice Wallace and 
: Mr. Justice Beasley. -` ^ 

Tag COMMISSIONER or IN COME- 
TAX, MADRAS—Rars&RiNG OrsicEn ` 
i versus . 
M. T. T. K. M.M.S. M. A. R. 
SOMASUNDARAM CHETTIAR— 
ASSESSER. l 


Income Tai Act (XI òf 1922), s. 10 (9) (i)— - 


Income of business —- Assessment — Deductions — 


_ interest on capital borrowed for business outside ' 


Dritish India, whether can be deducted. 

In calculating the taxable 
business under s. 10 ofthe Income Tar Act, the 
deductions to be made are such deductions as 


represent sums of money which it is necessary to 


T 


pay out in order to earn the very profits which are ` 


under review to be taxed, ; 

. “The business" in s. 10(2) (iii) means the busineés 

in British India, the-income of which alone is liable to 

be taxed. i | 

m a business ‘was carried on bya Nattukottai 
etti, 


was, and in Ipoh in the Federated Malay States and 


money was borrowed by the assesses and intorest 


paid therefor in Madras and used as capital in the 
conduet of the Ipoh business: zs : P 
iield, that in ascertaining the taxable income for 
the Madras business, deductions could not bé allowed 
, ia respect of interest paid in Madras on capital res 
mitted to the Ipoh branch, i ER 


Case stated under s. 66 (8) of Act XI 
of 1922 by the Commissioner of Income Tax, 


Madras, with his letter No. 1474 of 1820, ` 


dated the 23rd February, 1927,in the matter 
of the Income-Tax Assessment of M. T. T. 
K.M. S. M. M; A.R Somasundaram Ohettiar 
of Devakota for the year 1925-20. Y 
Mr. M. Patanjali Sastri, for the Grown. 
Messrs. K. S. Krishnaswami Ayyangar 
and R. Kesava Ayyangar, for the Respond- 
ent. ; l 


JUDGMENT. —In this case there was 
-carried on a business by a Nattukottai 


Chetti at various places of which the only 


'two relevant ones are Madras. where his 


head office was aud Ipoh, a.place in the . 


Federated Malay States.. The short point 
“is this. Money was borrowed by the assesse 


'1s.Madras and of eóurse interest had -to be. 


: paid on it in Madras. Part of that money — 


it does not matter’ how much because that 


is a question of fact for the Commissioner 
"Who has found a figure=-was ih effect sent 
‘Out to ‘Ipoh and was used as capital inthe 
conduct of the Ipoh business, Apparently 


du ‘all the businesses.this gentleman relied. 


vr 
a4. 
4, 


profits or gains of 


inier alia, in Madras, where’ his head office . 


‘the business" The 


. taxation, 


„is necessary to pay out in 0 
barn the very ‘profits which are under: 
. review to be taxed, such as any rent paid 


course they cannot be 
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-on borrowed -capital and ‘not his own. 


Deductions are claimed in this case in 
respect of the interest paid by the assessee 
to the persons from whom he borrowed 
his capital and the Commissioner-has given 
effect to those deductions so far as they 
affect the branches in British India but he 
disallowed the deduction in respect of the 
interest paid on such sums of money as were 


. remitted for capital to the Ipoh branch, a 


sum in all of Rs. 60,000... 

The words of the section are:— 

“Such: profits or gains (i. e., the taxable 
profits or gains of the business) shall 
be computed after making the following 
allowances." u 

and then comes (iti). 

"In respect of capital borrowed for the 
purposes of the business, where the payment 
of interest thereon is not in any way 
dependent on the earning of profits, the 


amount of the interest paid”. 


The only words that it is necessary to 
consider for the purpose of this case are 
the.words at the beginning "in respect 
of capital borrowed for the purposes of 
question is, can 
this capital be said to be borrowed 
for the purposes of the business? What 
is the bus iness? Obviously the busi- 
ness whose profits are being assessed to 
The. whole scheme of the secs 
tion as I understand it being that tke 
deductions to.be made are such deductions 
as, represent sums of money which it 
order to 


for the premises in which such business is 
carried on and repairs, I put it to Mr. K, 
S. Kriehnaswami Ayyangar whether he 
would seriously contend that repairs to the 
place of business in Ipohor rent paid for 
office renf in Ipoh were legitimate dedué« 
tions here. The answer is obvious that of 
This appears to 
be ejusdem generis for the reason that tha 
"business" is only the business in British 
Indie the income of which alone is liable to 
be taxed. With the argument that the 
capital borrowed for the purposes of the 
business will include any sum of money 


Which at the moment it was borrowed wag 


put into the coffersof the particular busi- 
ness in British India and that, therefore, it 
did not matter if the whole of it was taken 
out next-day and sent to China, I do not 
think itis really necessary to deal because 


4 
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‘it. must be taken when.a business-man 
' borrows money on which he has to pay 
interest and at once remits itor part of it 
‘to the Ipoh branch that theobject of bor- 
‘rowing the money was te finance qua that 
"sum the Ipoh branch and I may add that 
‘if necessary I should be prepared to hold 
- that the only" reasonable construction of 
' the section is toconstrue "capital borrowed 
* for the purposes of the business" as mean- 
ing -capital borrowed and used for the 
purposes or thé business. | 
"The next and much more attractive wa 
‘of putting it was this that the business 
“earried on in Madras was in one of its 
ramifications the business of financing the 
Ipoh branch, but then that would involve, 
‘I think; that to treat the business as of that 
hature in Madras it would be necessary to 
find that all the profitsof the Ipoh branch 
"were automatically remitted to Madras and 
eame here, and that the Madras office was 
‘notionally running in its Madras office the 
^'business at Ipoh. There is no evidence of 
"that at all. On the contrary the finding of 
“the Commissioner is that no part of the 
‘profits made during this year at Ipoh 
were’ sent from Ipoh to Madras. As my 
‘brother Beasley pointed out in the course 
Of the argument, no doubt what will doubt- 
-le&8 happen will be that when the three 
‘years defined by s. 4 (2) of the Act have 
elapsed the profits will besentto British 
India as by then they will not be obnoxious 
to the tax. However,thatis what the Act 
‘permits and the Income Tax Officers are 
powerless to prevent it. But to allow de- 
: ductions in respect of interest on borrowed 
' capital in such a state of affairs as we have 
‘¢o consider here would be tomy mind in- 
consistent with the whole tenor and langu- 
. age of the Act and in my view ‘the busi- 
mess’ means the business whose profits 
bre being assessed moreover in the year 
under consideration. In my opinion this 
veference has no substance init and should 


be dismissed as it raises no arguable ques- 
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LAHORE HIGH COURT. 
MasoELLANEOUS First Crvin APPEAL No. 
2476 or 1926. 
. February 27, 1978, ` 
Present :—Mr. Justice Jai Lal, 
HARNAM SINGH-Os/ECTOR —APPELLAMNT 
versus 

GOPAL DAS-DES RAJ, tHrovexs GOPAL 
DAS, Desror—Inso_vents, GOPAL DAS 

son oF GANGA RAM AND OoTuEks— OLE- 
.DITORS AND SARMUKH S\NGH— OFFICIAL 

RrcE1vER— RESPONDENTS. — 

Provincial Insolvency Act (V of 1920), ss. 24, Dh 
Fraudulent preference—Tests— Intention of insolvent.— 
Adjudication of insolvency and annulment of transfer, 
sequence of—Ability to pay debts, plea of, whether 
available to creditors. 

Itis the fraudulent intention of the insolvent and 
not that of the transferee that is relevant under 
2 54 ofthe Provincial Insolvency Act. [p. 371, col. 


Section 54, nowhere lays down that a transfer can 
be annulled only at a particular stage. It must be 
done after the Court bas passed an crder of ad- 
judication; otherwise the Court would have no 
jurisdiction to annul the transfer. Fut an order of 
annulment is not invalid because the Judge hes in- 
corporated the two orders in the same judgment and hes 
recorded the order of annulment before the order of 
adjudicaticn, the mistake committed being onlya 
clerical one. p. 372, col. 1. S 
The contention. that the debtor is not unable 
to pay his debts as the value of his assets exceeds 
Re ris cannot be availed of bya creditor. [p. 37], 
col, 1.] : < 

. Miscellaneous first appeal from an order 
of the District Judge, Gujranwala, dated 


the 9th August, 1926. 


Dr. G. C. Narang and Mr. Hargopal, for 
Dr. G. C. Narang, for the Appellant. 

Lala Badri Das, R. B., Mr. Badri Nath, 
for Diwan Mehr Chand and Diwan Mehr 


: Chand, for the Respondents, 


JUDGMENT.—This is an appeal by 
Harnam Singh arising out of the insol- 
vency proceedings relating to the adjudica- 
.tion of Gopal Das and Des Raj insolvents; 
On the 12th of, November, 1920, Gopal Das 
and Des Raj executed a mortgage of their 


tion of law. The Orown will have its costs property for Rs. 10,300 in favour of Harnatn 


Rs, 250, 


Odi Y NS Y Reference rejected, 
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Singh. The consideration was a debt of 
Ka, 4412 alleged to be due to the mort- 
gagee, Rs, 208 paid to them in cash on the 
execution of the mortgage-deed and the rest 
Was agreed to be paid’ to the other creditors 
of the mortgagors. It may be mentioned 
thattwo of such creditors, whose debts 
amount to Rs. 1,680, are relations of Har- 
nam Singh mortgagee. Itisalso admitted 
that the remaining amount which was pays 


i 


A 


t 


109 1. 0, 1928 
able to the Punjab National Bank has not 
been so paid by the mortgagee. E 

Some of the creditors of the mortgagors 
presented an -application of insolvency 
against them on the 4th of February, 
1926, that is to say, within three 
months of the date of the mortgage. The 
act of insolvency alleged to have been com- 
mitted by the insolvents was the transfer 
of their property by them by means 
of the mortgage-deed already referred to, 
which it was alleged, amounted to a fradu- 
x preference .of one creditor to the 
other, : 


. The Distriet Judge of Gujranwala on re- 


ceipt of this petition issued the usual. 


notices and after recording the evidence 
produced by the parties concerned, includ- 
ing Harnam Singh appellant, by his order 
deted the 9th of August, 1926, annulled the 
transfer, that is the mortgage, holding the 
same to be void as à fraudulent preferénce 
and adjudicated the debtors as insolventa, 
It may be mentioned that on the 2nd of 
August, 1926, the debtors themselves pre- 
sented an insolvency petition to the Dist- 
rict Judge. The order of adjudication, 
however, is passed not on this petition but 
onthe petition of the creditors. Harnam. 
Singh being dissatisfied with the order of 
ts njai Judge has. presentad this ap- 

Bal, ] e | 
The order of the District Judge iB attack- 
ed on various grounds. It is contended 
that Gopal Das and Des Raj were not’ un- 
able to pay their debts as the value of their 
asses exceeds the value of their debts and 
it is: consequently contended that. they 
could not be adjudicated insolvents, In my 
opinion such agrcund is not open to the 
appellant but only to the insolvents and in 
any case the conclusion of the learned 
Judge below is fully borne out by the evi- 
dence on the record and is correct, 

It is next contended that the mortgage 
in favour of the appellant does not amount 
to a fraudulent transfer and in this connec- 
tion it 18 urged that the mortgage was creat- 
ed under pressure-ot demands made by 
the creditor in whose favour it has been 
effected and also by them, to pay whose 
debt it has been made, and that, in any 
ease, whatever may be in the mind of the 
insolvents so far 68 the mortgagee in this 
case is concerned, it has not been establish- 
ed that he had any fraudulent intention in 
taking the mortgage. hether it is reces- 
sary ing case like the present to prove 
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fraudulent intention of the transferee is 8 
question on which | need express no defi- 
nite opinion, because I hold that under the 
circumstances disclcsed in this case thelower 
Court has rightly held that the entire 
transaction was fraudulent and that the 
mortgagee entered into with fraudulent 
intent. Buts 54 of the Provincial Insolvency 
Act, which is applicable to this case, clearly 
provides that every transfer of property, by 
any person unable to pay his debts, in 
favour of any creditor, with 8 view to give: 
that creditor a preference over the other 


_ creditors, shall if such person is adjudi- 


cated insolvent on a petition presented 
within three months after the date thereof, 


. bedeemed fraudulent and void as against the 


Receiver and shall be annulled by the Court, 
14 is, therefore, the intention of the insol- 
vent that is relevant under s. 654 and not 
that of the transferee, 

It has been found and there is evidence 
in support of this finding, which I see no. 
reason to disbelieve, that the mortgagee is 
& friend of the mortgagors and that shortly 
before the, execution of ihe mortgage A 
demand had been made by two other credi< ` 
tors of the insolvents for the amount due to 
them and that there were decrees against 
theinsolvents which they were unable to 
satisfy and in which execution . proceedings 
were being taken against them; It also 
appears that the insolvents had -asked the 
two creditors, who had made a demand fron 
them, to wait for six weeks to enable them 
to arrange for money and to pay the amount 
due to them, but before the expiry of the 
six weeks the insolvénts mortgaged the 
property to the mortgagee, a friend of 
theirs. These circumstances to my mind 
leave nó doubt that the entire transaction 
was fraudulent and that both the morte 
gagors and the mortgagee intentionally en« 
tered into the fraudulent transaction. 

The next objection of the learned Counsel 
is that an order annulling the transfer could 
be passed only on an application by the 
Receiver, and under certain conditions, by 
the creditors, and in any case after the ad- 
judieation order had been made and due 
opportunity given to the transferee toshow 
cause against sich annulment. This con- 
tention certainly creates come’ difficulty, 
as it appears from the judgment of the 
learned District Judge that he has not pass< . 
ed the orders in their proper sequence but. 
has first annulled the transfer and then 


adjudicated the debtors as insolventa, Sig. 


878 
has of course done so by the same order. 
The question is whether the order annul- 
ling the transfer under the circumstances 
- isillegal. : | 
I have given careful consideration to this 
, aspect of the case, and though itisnot with- 
out ‘some hesitation, I have arrived at the 
conclusion that the appellant has no valid 
ground for appeal on this score also, Bec- 
fion 54 of the Provincial Insolvency Act 
does not expressly Jay down that any par- 
ticular person should apply for the 
annulment of a transfer or that the 
transferee should be notified by the Court 
before an order of annulment is passed, 
But as a matter of prudence and sound 
procedure it is more regular for the Court 
to act on proper application and after due 
notice to the persons concerned. I may men- 
fion that I am talking of the law asit stood 
before the recent addition of s. 54 (A) to 
the Provincial Insolvency Act. Further 
8, 54 nowhere lays down that the transfer 
' ean be annulled only at a particular stage. 
It must, of course, be done after the Court 
has passed an order of adjudication, other- 
wise the Court would have no jurisdiction 
to annul the transfer, 

In tbepresent case 8s I have stated the 
transferee was given full opportunity to 
meet the case of the petitioning creditors 
and he'took full advantage of that oppor- 
tunity and ‘produced evidence in support of 
the transfer. The order of adjudication 


was based on the finding thatthe transfer. 


in question was void a8 afraudulent trange 
fer. It was, thereforé, a necessary conse- 
quence of theorder of adjudication that 
` the transfer should be annulled, The only 
mistake that the learned District Judge 
hae made is that he has incorporated the 
two ordersin the same judgment and has 
recorded the order of annulment in the 
sentence preceding the order relating to 
adjudication, This, inmy opinion, was 
merely a clerical error. If immediately 
after signing the.order of adjudication the 
District Judge has recorded the following 
order. “ Asa nécessary consequence of the 
above finding I annul the mortgage" no 
objection could be taken to such an order, 
fn my opinion, therefore, though the Dig- 
trict Jadge has passed the order of annul- 
ment before actually recording the order of 
adjudication there is no valid reason to in- 
Gerfere with it on this appeal. 

I, therefore, dismiss the appeal with coatg, 
Bs ds Appeal dismissed, 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 315 ox 1997. 
January 5, 1928. 
. Present: —Mr Justice Ramesam 
and Mr. Justice Devadoss. 

V. ACHUTHAN NAIR AND ANOTHER— 
Derenpants Nos. 7 aNo 8—APPRLLANTS 
Tersus 
MANAVIKRAMAN alias KUNHETTAN 
RAJA AND OTAKRE—PLAINTIBES Nos. 1 AND 2 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908) O. XXII, 
r. 4—Legal representatives of deceased defendant on 
vecord—A pplication for bringing legal representatives, 
whether necessaru—Abatement. 

When the legal representatives of a deceased 
defendant or respondent are on record, an applica- 
tion to implead the legal representatives within thres 
months is not necessary. 

No abatement results in sucha case; itis enough 
ifthe plaintiff or appellant at sometime or other 


. before the hearing of the suit or appeal states the 
- fact and gets it noted on the record. | 


Shankarbhai Manorbhai v. Motilal Ramdas Saha (1) 
Gopal Das v. Mul Chand (8) and Maung Po v. Mc 
Shwe Ma (4), referred to. 

Appeal against an order of the Court 
of the Subordinate Juige, Oalicut, dated 
the 25th April 1927, in A. S. No. 143 of 
1927 (A..8. No, 280 of 1926 of the District 
Court) (O. 8. No. 496 of 1923 on the file oi 
the Court of the Additional District Munsif, 
Calieut). l 

Mr. P, R, Ramakrishna Aiya, tor the 
Appellants, 

Messrs. P. 8. Naragyandswami Aiyar and 
P. A Manavikrama Raja, for the Respond: 
enia, ` 


JUDGMENT. —We do not think, that, 
When the legal representatives for & 
deceased defendant orrespondent are on 
record, an application to bring on the legal 
representatives within three months is 
necessary. It is enoughif the plaintiff or 
appellent at some time or other before 
the hearing of the suit or appeal states 
the fact and gets it -noted on the. 
record. The decision in Shankarbhai 
Manorbhai v. Motilal Ramdas Saha (1) 
on this matter is not necessary for the 
case. Anyhow wedo not agree with it, 
The decision in Gurditta Mal v. Muhammad 
Khan (2) has been dissented from by the 
Lahore High Court itself ia Gopal Das v, 
Mul Chand (3). See also Maung Po v: Ma 


1) 85 Ind. Oas. 107; A. I. R. 1925 Bom, 122 at p, 121i 
26 Dom. L. R. 1217; 49 B, 118, Md pe 12a 
MN 80 Ind. Gas. 41;7 Lab. L. J. 544; A.I R, 1996 

AD. of, 

(3) 98 Ind, Cas. 900; 7 Lah, 399; A.J. R. 192 

007; 27 P, La Ri 088. | i 5. 19 ee 
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Shwe Ma (4) and the dealsion of Jackson, 
J., in -O.R. P. No. 027 of 1927 with which 
we agree. ' . 

Theresult is as there was no abatement 
of thesuit even as regards Ist defendant, 
when the District Munsif stated in his 
order dated 8th August, 1925, that 


the abatement as regards Ist defendant 
will stand but thé suit will proceed against 


à 
4 


TULA? RAM 9, MOHAMMAD ARAP, 


sme 9 | 


$13 


otherwise ou. the property ofthe insolvent after thé 


the rest, it was an ambiguous order. One 


is apt to construe it as an order that there 


is no abatement against defendànts Nos. 2 to 
29, which is the necessary legal result if 
they’ are thelegal representatives of the 
Ist defendant and if the suit abated 
against 1st defendant. The District Munsif 
made this clear when he passed the order 
of the 23rd of October and this has been 
appealed against. There is then no sub- 
stance in the argument that the order of 
thé 8th August ought to have beén appsaled 
against and has become final. 

We think the Subordinate Judge is right 
and dismiss the appeal with costs. 

V; N. Y, Appeal dismissed, 
oi” 8tInd. Qas, 992; 2R,445;.A.1,R, 1925 Rang, 


LAHORE HIGH COURT. 
MisOELLANEGUS First OIVIL APPEAL 
No. 3209 or 1927. 

February 24, 1928. | 
Présent:—Mr. Justice Dalip Singh. 
TULSI RAM— APPBLLANT 

versus l 
MOHAMAD ARAF THROUGH 


RECEIVER AND OTAERS—RESPONDENTS. 

Insolvency—Reference regarding debt by insolvent 
without leave of Court, validity of—Award, legality 
of—-Receiver—Receiver's power to decide, whether 
certain debt is approved —Provincial Insolvency Act 
(V of 1920), s. 28—Vesting of property tn Receiver, 
date of —Creation of charge over insolvent' property 
pending adjudication-——Receiver's rights. 

It is not competent to an insolvent to refer to 
arbitration the matter of a particular creditor without 
obtaining the leave of the Court: and an award follow- 
ing such a reference without leave of Court is a 
nullity. [p 374, col. 2] : 

A Receiver has only power to submit a report to 
the Oourt as to whom he considers to be an approved 
creditor of the insolvent and has no power to go into 


m HR as to the nature of the debt at all. [p. 374, - 
eol, l. 


The property of an insolvent, by virtue of tha 
adjudication, vests in the Receiver on the date of the 
petition and a. charge whether created by decree or 


date of pstition isnot binding onthe Receiver. [p. 
374, col. 2.] S 
Miscellaneous first appeal from an order 
of the Additional District Judge, F'éroz- 
pore, dated the 10th November 1927. - 
Mr. J. G. Sethi, for the Appellant. B 
Mr. Brij Lal and Sheik Nias Muham- 
mad, for the Respondents. 


JUDG MENT.—On the 13th of Novem- 
ber, 1922, Tulsi Ram and others applied 
for the insolvency of one Mohammad Araf, 
Oa the 13th of Fabruary, 1923, Talsi Ram 
and the insolvent réferred the matter of 
their debt to arbitration. On the 4th of 


‘April, 1923, an award was made and on the 


30th of May, 1923, the award was made s rule 
of Court and a decree was passed in terms 
ofthe award, By the award a charge waa 
created on certain land of the defendant- 
insolvent.. On the 6th of December 1923 
Muhammad Araf was declared an insolvent, 
A, Receiver was appointed on that date and 
on the 10th of July 1925, the Receiver 
submitted a report together with a schedule 
of various debts proved before him. There 
was no méntion in the schedule that the 
debt of Tulsi Ram wasa secured debt by 
virtue of thé decree. Iuthe report; however, 
Tulsi Ram was mentioned as a secured 
greditor. On the same date the Court ordered 
objection to be filed within the time allowed 
by law and fixed the next day of hearing as : 
the 6th of August, 1925. Various objections 
by various persons were dealt with, but on 
the 3rd of June, 1926, objections were taken 
by one Daulat Ram and one Mohammad 
Khan, creditors of the insolvant wherein they 
alleged that they had come to know that 
Tulsi Ram had been made a secured 
Greditor by the Receiver because wrong facts 
had been given to the Receiver by Tulsi Ram 
and that the charge created by the déeree 
was anyhow badunder the land Alienation 
Aet. On the 3rd of June, 1926, thé Court 
passed a brief order holding tbat Tulsi Ram 
should not be treated asa secured creditor. 
This order wasset aside on the 21st of June, . 
1927, by this Court on the ground that the 
judgment was unsatisfactory as it did not 
show on what ground it proceeded. The 
ease was, therefore, sent back to the 
Insolvency Court for decision. 

The Court has now held that as this 
decree was obtained by Tulsi Ram after 
the presentation of the application for 
insolvency tke doctrine of lis pendens would, 
therefore, apply and the decree was of no 


074 
5vailas against the other creditors. It further 
‘held that under s. Z8 the order of adjudica- 
, tion relates back to the date of presentation 
‘ofthe petition and, therefore, the creation 
of the security in favour of Tulsi Ram by 
the decree was invalid as against the 
Receiver, Itfurther held that there was no 
question of limitation arising in the case as 
an ordinary Receiver had no power to 
. declare any creditor to be a secured creditor, 
and in this case the Receiver never actually 
declared Tulsi Ram to be a secured 
creditor; but only submitted a schedule for 
“the approval ofthe Court and in the annexed 
report mentioned Tulsi Ram es a secured 
creditor, therefore, there was no adjudication 
on the point by the Receiver. It further held 
that the Court had never approved of the 
schedule before it:was objected to. He, 
. therefore, refused the application of Tulsi 
Ram to be treated as a secured creditor. 

jn appeal it has been contended that the 
doctrine of lis pendens has no application, 
that until the order adjudicating Mohammad 
Araf an insolvent had actually been passed 
suits »ould proceed and decrees obtained 
against him and that s. 28 bad also no 
bearing on the question of the validity or 
otherwise of the decree and that the Court 
by its action had approved of the action of 
the Receiver, and, therefore, must be taken 
_t0 have approved of the report of the 
. Receiver mentioning Tulsi Ram asa secured 
creditor and further as no objection had 
been taken to it at any time until the 
present application, the present application 
was barred by limitation and the Court 
had wrongly held it to be within 
limitation. 

In my opinion no question of limitation 
arises in the case because as pointed out by 
the Court the Receiver had only power at 
best tosubmit a report to the Court as to 
whom he considered to be an approved 
creditor of the insolvent and he had no 
power to go into the question as to the 
nature of the debtat all. Thereis nothing 
to show that the Court had delegated this 
power to the Receiver and where a Court 
takes extraordinary action of this nature it 
is incumbent to limit that action within the 
narrowest limits possible. I, therefore, hold 
that at no time did the Court approve of 
the report of the Receiver that Tulsi Ram 
was a secured creditor. It was not actually 
putinto the schedule that he was a secured 
creditor and, therefore, the mere fact that 
‘the Receiver mentioned this fact in a report 
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which was never approved by the Court 
eitherexpressly or by implieation does not 
mean that the Court approved. of the 
Receivers report that Tulsi Ram was a 
secured creditor, 

The only question, therefore, that re- 
mains to be decided is whether Tulsi Ram, 
as a matter of fact, can be treated asa 
secured creditor. It seems clear to me that 
this award was obtained during the 
pendency of an insolvency application by 
Tulsi Ram himself, Now Tulsi Ram's locus 
standi to bring such application would rest 
on the fact that he was a creditor. He had 
not contended thatthere was any other debt 
due to him bythe debtor. It, therefore, 
follows that the matter of his debt was itself 
before the Insolvency Court. I, therefore, 
consider that Tulsi Ram and the insolvent 
could not refer the matter of this debt to 
arbitration without obtaining the leave of 
the Court and the award following oa such 
a reference without leave of the Court was 
a nullity, No doubt, if the Insolvency 
Court had chosen to adopt this award it 
might do so, but at no time has the Insol- 
vency Court ever adopted the award of 
Tulsi Ram as already explained. I, therefore, 
hold that Tulsi Ram was not & secured 
creditor on this short ground. 

As regards s. 28 it is argued that as the 
property of the insolvent, by virtue of 
the adjudication, vests in the Recejver on 
the date of the petition the condition of 
the property must also betaken from that 
date and that charges whether created 
by decrees or otherwise after the date of 
the petition cannot be held binding 
against the Receiver. It seems to me that 
there is force in tbis way of looking at 
the matter and I take.it that -this is 
what the learned District Judge meant. 
I, therefore, consider that on this ground 
also the charge created by the decree in 
favour of Tulsi Ram would not be valid as 
against the Receiver though it might be 
valid as against the insolvent himself. 

For these reasons [ dismies the appeal. 

iL Appeal dismissed, 


EV 


103 I. 0. 1928 PARVATNENI MALLULKARJA PUDU V. KAOCHIMALLA NALLA VONEAYA, 375 


MADRAS HIGH COURT. 
Ssounv O:vin Aepaau No. 1243 op 1924 ` 


AND . 
. Ciyir Ravrston Petition No. 838 
or 1924. 
May 6, 1927. 

Present: —Mr, Justice Srinivaga 
Ayyangar. 
PARVATANENI MALLIKARAJA 
PUDU (Dizb) AND OTHERS —PETITIONBRS 
— ÀÁPPELLANTB 


versus 
KACHIMALLA NALLA VENKAYA . 
AND OTHERS— RRSP INDENTS. 

Execution of decree—Assignment of preliminary 

ecree—A pplication by assignee for recognition of 
transfer and for final decree—Order merely accept- 
ing transfer—Later application for final decree, whe- 
ther cam be regarded as merely continuation of prior 
proceedings. 

Later execution applications in respect of reliefs 
prayed for in previous applications but neither 
granted nor refused, owing to mistake or inadvert- 
ence on the part of the Court, should be properly 
treated as a mere continuation of the previous pro- 
ceedings. 

Where an assignee of a preliminary decree applied 
in time for recognition of his transfer and for 
making the decree final and the Court passed an 
order merely stating “transfer accepted" : 

Held, that there was no order refusing or rejecting 
the prayeras to passing of the final decree and the 
application must, therefore, be regarded as pending. 
so &s to make a later application for the same relief 
merely a continuation of the previous one. | 

Second appeal against and petition to 
revise an order of the Court of the Addi- 
tional Subordinate Judge. Masulipatam, in 
A. S. No. 29 of 1923 (A. 8. No. 117 of 1923, 
District Court, Kistna), preferred against 
that of the Court of the District 
Munsif, Avanigadda at Masulipatam, in 
O. M. P. No. 1223 of 1921, in O. 8, No. 753 of 


1914. 

Mr. A, Krishnaswamy Iyer, for the Ap- 
pellants. 

Mr. B. Satyanarayana Rao, for the Re- 


spondents. 
JUDGMENT. 
In 8. A. No. 1243 or 1924. 

I have come to the conclusion in this 
second appeal that it must be allowed. If 
I should not, the result, shortly stated, 
would be that on account of somemistake 
or inadvertence of the Court the party 
transferee decree. holder theappellant before 
me would have tolose a valuable decree, for 
really no fault of his own. Jam unable 
to agree with the learned Subordinate 
Judgein the. Court below that there was 
any fault or default on the part of the 
appellant when he made an application on 


apo 


H 


the 17th Juné, 1918, which was in terms for- 


recognising his transfer and also for’ 


making the decree final and the OCourt" 
flaally made the order thereon ‘Transfer’ 
proved already accepted.” One of the two" 
things must be held to have followed. The’ 
petitioner might have believed that all tha 
reliefs prayed for were granted to him or 
else the transfer alone being recognised hig’ 
prayer with regard tothe other reliefs is not 
disposed of. It should be noted that there 
was no order refusing or rejecting his ap- 


` plication in respect of the passing of the 


final decree, 
As pointed out by the learned District: 
Munsif from the fact that the petitioner 
applied for a copyofthe final decree and 
got an endorsement only in February, 12720, 
that no final decree was passed in the suit, 
itis clear that he must have been under 
the impression that a final decree had been 
passed on his petition forthe same. J see 
no reason whatever why the principles of 


. those decisions should not be applied to 


this case in which it has been held that 
later execution applications in respect of 
reliefs not obtained on previous petitions 
should be properly treated as a mere con- 
tinuation ofthe previous proceedings. It 
is not à case in which there was not an 
application according to law by the party 
for the purpose of a final decree being 
passed. . 

lf due to some mistake or inadvertence 
of the Court such order was not passed, the 
application must still be regarded as pend- 
ing and I agree entirely, with the view 
taken by the District Munsif in the Court 
of first instance, that the right view to take 
in the matter is either to treat the order 
itself as amounting to an order for the 
passing of a final decree or else to treat the 
petition as still pending and to make the 
order. ; 

I am unable to understand how the 


learned Subordinate Judge regarded as 


applicable to this case the decision in 
Mummadi Venkatiah v. Boganatham 
Venkata Subbiah (1). In that case, as point- 
ed out by the learned Judges, the appliea- 
tion for the passing of a final decree or 
order absolute was dismissed bv the Court 
but there has been nosuch dismissal in this 
case. Further there was ample room and 
justification having regard to the circum- 


(1) 69 Ind. Cas. 366; 42 M. L. J. 51: (1922) M. W. N. 
d 30M, L. T. 228; A. LR. 1922 Mad. 65; 16 L. W; 


ELT. 


induce the appellant to believe that an 
order as prayed for had been made. "There 
were no circumstances whatever, in the 
 ease'cited for believing that the petition 
was not disposed. of but was pending. 
. Fhatis not so here. : | 

‘Tameatisfied thatthe judgment of the 
lower Oourt in the matteris clearly wrong. 
The appeal is allowed, the- order of the 
' lower Qourt is set aside and the order of 
the learned District Munsif in the Court of 


." first instance is restored, ; T 
The appellant will have his costs in this 


` Gourt, l E 
IN C, R. P. No. 838 or 1924, 

. No separate orders necessary. 
VNV; Appeal allowed, 


Bnn EER 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE DEORERS Nos. 1931 
' TO 1934 AND 1951 ro 1958 or 1925. 

August 22, 1927, 
Present:—Mr. Justice Cuming and 
Mr.Justice Roy. . - 
: Kumar GOCOOL CHANDRA LAW AND 
ANOTHER-—APPELLANTS 
RM : . '" persus 4 
MOHENDRA NATH rODDAR AND OTHERS 

- : —HRESPONDENTS, | 

Bengal Tenancy Act (VIII of 1885), s. 50— 
Enhancement of rent—Presumption of fixity of rent.— 
Attornment to purchaser—Confrmatory kabuliyata, 
effect of—Landlord when entitled to increase rent for 
pie in area—Larger area ‘in Cadastral Survey, 
' effect of. . i 

Where a kabuliyat executed by a tenant in pos- 
gession to a purchaser of the landlord's rights 
shows that no new tenancy is created and merely 
proceeds upon the basis that there were pre-existing 
rights it cannot be relied upon for the purpose of 
showing that there has been a changein the rent 
since the date of the Permanent: Settlement. 

Kumar Prasanna Deb Ratkat v. Uddhab Chandra 
Shaha (2), applied. 

‘Upendra Nath 
distinguished. .. 

The fact that there is a contract in a kabuliyat 
to pay rent in future according to the prevailing 
rate, does not preclude the tenant from deriving the 
benefit ofthe presumption under s. 50 of the Bengal 
Tenancy Act., - 

The. mere fact that the Cadastral Survey shows a 
larger area than, in the kabuliyat is not sufficient 
ground to hold that the tenant is liable for rent for 
an increase of area or of any land which was left 
unassessed. 

Mr. Narendra Chandra Bose aüd Babu 
Nabin Chandra Pal, for the Appellant. 

Babu Brij Mohan Majumdar, for the Re- 
‘ sperdents in Appeal No. £855 of 1925. 


Ghose v. Dwarkanath Biswas (1), 


| GCCOOL CRENSRA LAW P. MOBENDRA NATH POBDAR, 
stances and the language employed to. 
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. JUDGMENT, , 
Iu APPEAL From APPRLLATD DEORENH 
Nos. 1931 1934 or 1925, 

Roy, J.—These appeals are not oppcs- 
ed. he landlord seeks to rebut the 
presumption arising out of s. 50 of the 
Bengal Tenancy Act by producing kabuli- 
yats given by the tenants in- 1303 B. E. 


The Courts below held that they were 


confirmatory leases. It is argued that this 
view is wrong and that there was acon- 


‘tract to pay for the area (found on measure- 


ment) at the prevailing rate. It appears 
that the lands arein a swamp. The con- 
tention is that this'is no ground for refus- 
ing enhancement. ` 


The kabuliyais show that the tenants 
were in possession and they only, attorn- 
ed to the plaintiff on his purchase of the 
zemindari. The case of Upendra Nath 
Ghosh v. Dwarkanath Biswas (1) was e- 
ferred to. In this case there was a kabuliyat 
of 1840 and it was held that either there 
was a new contract or a contract con- 
taining recitals of the incidents of the 
tenancy which was in existence from be- 
fore. Here however the kabuliyat itself 
Bhcws that no new tenancy was created 
by it. It proceeds upon the basis that 
there were pre-existing rights and conse- 
quently it cannot be relied upon for the 
purpose of showing tbat there has been 
& change in the rent since the date of 
the Permanent Settlement 'Kumar Pras- 
anna Deb Raikat v Uddhab Chandra Shaha 
(2)| assuming that there was a contract to 
pay rent in future according to the pre- 
vailing rate, the tenant IB not precluded 
from deriving the benefit of tbe preeump- 
iion under s. 50 of the Bengal Tenancy 
Act, The rent, therefore, cannot be enhat c- 
ed except on the gound of increase in 
the area. Thelands are in a swamp ard 
itis. possible that the area was put down 
in the kabuliyot by guess. It does not 
appear however that the landlord has been 
able to show that the tenants are 1n posses- 
sion of more Jandsthan what they were 
paying for since the date of the kabultyat, 
The mere fact that the Cadastral’ Survey 
shows a Jarger area tban in tbe kabuliyat 
is not snffieient ground to bold that the 
tenant is liahle for rent for an Increase af 
area or of any land whieh waa left unassessed, 


1) 44 Ind. Cas. 593; 22 C. W. N. 322. 
D 75 Ind. Cas. 556.28 O. W. N. 752; 18 L. W. 147; 
A. T. R. 1923 P. C. 86; 45 M. L. J. 779; 33 M. L. T. 432; 


(1923) M. W. N. 718 (P. O.), 
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The result is that these appeals 
Gnd are dismissed. | 
Cuming, J.—I agree, 
Jn APPEAL FROM APPELLATE DEOREB3 , 
Nos, 1951—1958 or 1925. 
..Roy;. J.—In these casos the presump- 


fail 


tion arising under s. 50ofthe Bengal: 


Tenancy Act on behalf of the tenant was 
sought to be -rebutted by the kabuliyats 
executed by the tenants. The kabuliyats, 
however, did not create new tenancies 
but the tenants in posseésion attorned 
by them to the landlord who had purchas- 
ad the intermediate tenure. It is not 
Bhown that there was any change in the 
continuity of the tenancy or in the rent. 
The ruling in Upendra Nath Ghosh v. 
Dwarka Nath Biswas (|) cannot apply. 
The Privy Council decision reported as 
Kumar Prasanna. Deb Raikat v. Uddhab 
Chandra Shaha (2) i8 applicable. The 
rent cannot be enhanced. l 
There is a larger area according tothe 
Cadastral Survey.. But there is nothing 
to show that there was any encroachment 
or that any area was left unassesséd when 
the kabuliyats were taken. The standard of 
that measurement has not been shown. 
The landlordjhas, therefore; fáiled to show 


that the tenant is liable for rent forany. 
Increase of area, The appeals are dismiss- . 


ed. In 8. A. No. 1955 the respondent will 
get his costs hearing fee one gold mohur. 
A, N. A. Appeals dismissed. 


* 


MADRAS HIGH COURT. 
Oivin Revisyon Pmrir10N No, 833 or 1925. 
March 18, 1927, 
Present:—Mr. Justice Srinivasa Ayyangar. 
RATNAKALLI GURANNA SAHEB— 
PLAINTIFF-~ PETITIONER 


versus l 
VACHALAPU APPALANAIDU-- 
DEFENDANT— RESPONDENT. 

Contract Act (IX. of 1872), s. 80-—Wagering contract 
—Cock fight—Suit for return of money deposited with 


stake-holder on ground of fight ending in draw, main- 


tainability of. 

A party, whether plaintiff or defendant, must fail if 
he cannot succeed in making out his claim without 
proving, a8 a necessary part ofit, a wagering con- 
. tract. [p. 380, col 1.] i 

The plaintiff dnd another person entered into a 
wagering contract with regard to cock fight and 
both of them paid into the hands of the defendant 
3 sum of Rs. 60 each on the condition that the total 
sum of Rs. 120 should be paid over by the defendant 
totheé person whose cock should win in the fight. 
The plaintiff, alleging that the cock fight resulted not 
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in awin for either party, but in a draw, sued tha 
defendant for the recovery of the sum of money paid 


y him : eH 

Held, that the suit was really one to enforce the 
implied term in the wagering contract that in tha 
event ofa draw the. money should be paid back ta 
the plaintif and was not maintainable. [p. 379, col. 2. 

Diggle v. Higgs (2), Hampden v. Walsh (1) and 
Trimble v. Hill (3), distinguished. 
. Such a suit cannot be regarded as one on the 
basis of the cancellation or revocation of any:power 
originally given to the defendant by reason whereof 
ihe money became in law repayable' to the plaintiff 
oras auything other than a claim based on the 
wagering contract itselt. [p. 380, col. 1.] 


Petition, under s. 25 of Act IX of 1887, 
for revision of a decree of the Court of 
the District Munsif, Ohidambaram, in S; C, 
6. No. 624 of 1924. 

Mr, Y. Suryanarayana, tor the Petitioner. 
— Mr, S. Subrahmanya Sastri, for the Re- 
spondent, NN 

JUDGMENT.—This is a civil revi- 
sion petition in à small e&use case. Plaint- 
iff is the petitioner. His suit in the 
Court below was -dismissed as the lowar 
Court held that under s. 30 of the’ Indian 
Contract Act the plaintiff was not entitled 
to recover the amount. I am glad to have 
been able to cometo thé conclusion that 
there isrio reason in this cdseto interfere 
with the decision of the lowerCourt. Théfacts 
aré these; The plaintiff and ànother person 
entered into what was admittedly a wager- 


ing contract with régard to cock fight. It 


was agreed that both of them should pay 
into the hands of the stake holder defend- 
anta sum of Rs. 60 on the condition that 
the total sum of Rs. 120 should be paid 
over by the stake-holderto the person whose 
cock should win in the fight, The plaint- 
iffs case is that the fight or match ended 
inadraw. On that basis he has instituted 
this suit for the recovery of the sum of 


. Rs. 60 paid by him into the hands of the 


stake-holder. The defendant pleaded that 
he has already paid off to the other party 
to the contract the whole amount because it 
is not true that the match or fight ended 
jn a draw but because in the match or fight 
the cook of the other party had really won. 


‘ This question of fact, however, has not 


been tried by the Court. The lower Oour; 
has dismissed the plaintiffs action on the 
ground that the clsim is unsustainable 
under the provisions of s. 30 of the Indian 
Contract Act. Mr. Y. Suryanarayana, the 
learned Vakil for the petitioner, has argued 
the case citing à number of English deci- 
sions: Before I proceed: to the considera- 
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tion of the English decisions I must say 
that to my mind 8. 30 of the Contract Act 
in terms clearly applies to the present 
ease, In the first clause of the section it 
ia provided as follows: “Agreements by 


way of wager are void; and no suit shall . 


be brought for recovering anything alleged 
+o be won onany wager, or entrusted to 
"any person to sbide the result of any game 
' or other uncertain event on which any 
wageris made.” ‘Taking these words I find 
it extremely difficult to see why an amount 
paid by a party to a wagering contract into 
the hands ofa stake-holder should not be 
regarded as money entrusted toany person 
to abide the result of any game or other 
uncertain event on which any wager is 
made. Ifthe matter were res integra and 
if I had not felt bound by the mass of 
judicial opinion in England which had 
` been brought to bear upon the proper con- 
struction. of the section of the English 
Gaming Act in terms almost identical with 
the present section, I should have had no 


hesitation whateverin deciding the case. 


off-hand against the plaintiff. But the learn- 
ed Vakil for the petitiuner hes referred to 
various English cases where the learned 
Judges have stated what they considered 
to be the true constructionof s&.I8 ofthe 
Gaming Act VIII and IX Vic., Chap. 109. 
I need only for the purpose refer to two 
cases, In the case of Hampden v. Walsh 
(1) it was held on the authority of the 
decided cases that the section did not 
apply to the recovery of asum deposited 
with a stake-holder by the person who de- 
posited the same if he should have de- 
manded the deposit back before it had 
been paid over by the defendant to the 
other party to the wagering contract. The 
manner in which in thisand other cases 
in England the section has been construed 
is by regarding the section, as referring 
only to cases where the winner in the 
wagering contract sues either the other 
party tothe contract or the stake-hoider 
for the money payable under the wagering 


contract. The construction placed by the - 


Court on the clause “deposited with any 
person to abide the result of any game or 
other uncertain eventon which the wager- 
ing is made,” was that as in the case of 
the winner in the wagering contract suing 
the other party to the contract for the 
money won by him, similarly the suit 
(1) (1876) 1 Q. B. D. 189; 45 L. J. Q. B. 238; 33 L. T. 
9:2 W, R. 607. - 
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against the stake-holder or depositee must 
also be on the footing that having won. in 
the match or wager the stake-holder has be- 
come liable to pay theamount to thew inner, 
The other English case that was 
sited was Diggle v. Higgs (2) The curious 
feature in that case is that Lord Oairns, 
L. O., and Bramwell, L. J., having regard 
to the previous decisions came to the con- 
elusion that the words of the section refer 
only to the winnerin the wager and pre- 
vent him from recovering the money either 
from the other party to the contract or from 
the stake-holder. But Oockburn, O. J , has 
some very pertinent observations to make 
with regard tothe obvious meaning of the 
terms of the section. This is what he 
says: “If it were res integra I should 
have thought that this action was excluded 
by the provisionin s. 1%, which says that 
no suit shall be brought to recover any 
sum of money which shall have been de- 
posited in the hands of any person to 
abide the event on which any wager shall 
have been made. I think that what the Sta- 
tute was intended toeffect there was that 
whereas, but for the statutory provision, 
after the event had come off a winner 
might insist on having the money paid to 
him, or, before the. event, the persun who 
had deposited the money might have re- 
covered it back from the stake-holder, the 
Statute was intended to strike at all 
Wagers: it- was intended to hit both these 
possibilities, inorder that the time. of the 
Court should not be taken up with liti- 
gation offtbis sort." I respectfully agree 
with the observation of that learned Judge. 
But in a matter like this where theindian 
Statute practically reproduces the English 
enactment as pointed out by their Lord- 
ships .of the Privy Council in the case of 
Trimble v. Hill (3) it would not be proper 
to neglect the judicial decisions in England 
which have decided the proper construc- 
tion of the section to be one thing and 
not another. I donot think thatthe case 
of Ramachandra Shivdar v. Gangabison 
Jaideo (4)bas anything to do with the 
present case because it was clearly a deci- 
sion under the Bombay Act and so far 
as the observations of Beaman, J., in that ` 
case go they are by way of approval of the 


(2) (1877) 9 Ex. D. 42%; 46 L. J. Ex. 721; 37 L. T. 27; 
25 W. R. 717 


(3) (1880) 5 A. O. 342; 49 L. J. P. C. 49; 42 L. T. 103; 
98 W.R.479. — . 
(4) 7 Ind. Cas, 665; 12 Bom. L, R. 590, 
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English decisions. A case decided in this 
Court was also cited by the learned Vakil 
for the petitioner, Srikakalapur Venkataraju 
v. Gudivada Ramanujam (5). The décision 
in that case is also not an authority in the 
present case because that was a case where 
money deposited by way of security by 
one of the parties to a. wagering contract 
for the performance of the contract itself. 
could not be regarded as money deposit- 
. ed to abide the result of a wager within 
< the meaning of s. 30, There are other 
' observations in that case though it is 
difficult to say whether they were consi- 
dered observations to the effect that the 
learned Judges did not regard the amount 
in that case as entrusted to any person 
to abide the result of any game or other 
uncertain event on which any wager 
is madeonly because it was not money left 
with the stake-holder. But at the same 
time the learned Judges refer to and follow 
the English decisions already referred to 
by me. I must, therefore, take it that 
the construction of the section on which 
I should act, having regard. tothe mass 
of judi¢ial opinion in England, is that 
that section. is applicable to prevent & 
cage only when the party suing is draw- 
ing ihe &mount under the terms of the 
contract. In all the English cases referred 
to by me and the other cases cited at 
the Bar on the facts it appeared to be 
clear that the plaintiff's cause of action 
in the cases was that though there was 
a deposit with a stake-holder by reason 
of a wagering contract, still, before it 
was effectuated or money was paid over, 
the plaintiff who was suing had revoked 
the agency of the depositee or otherwise 
by his act rendered the amount in the 
hands of the stake holder as money pay- 
able back to the plaintiff. It is possible 
that all those cases might be explained 
on that basis that though originally the 
deposit was made under the wagering 
contract on the'cancellation or revocation 
of the authority given to the depositee 
the money ceased there and then to be 
held under the contract and became money 
held merely for the plaintiffand re pay- 
able to him, In this present case, how- 
ever, there is no such allegation. 

There ig no averment to which my atten- 
tion has been drawn by the plaintiffthat the 


(5) 44 Ind, Cas. 319; 23 M. L. T. 84; (1918) M, W. N. 
230; 7 L. Wi 518; 349M: L: J. 561; 
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plaintiff had cancelled or revoked thé 
authority ofthe defendant and thai, there- 
fore, the money deposited with him had 
ceased to be money capable of being de. 
scribed on the dateof the action as money 
still held by the stake holder defendant 
on the result of a wagering or uncertain 
event. It seems to me unnecessary to 
refer in particular to the expressions of 
opinion by several learned Judges where 
it has been held that it was the cans 
cellation or revocation of authority that 
rendered the sum sought to be recovered 
to cease to be money held by the stake- 
holder under the wagering contract and 
gave it the character of money merely 
held for the plaintiff. The absence, there- 
fore, of such an averment in the present 
case and, therefore, of such a cause of 
action, it seems to me, isaufficient to justify 
the dismissal ofthe plaintiff's case I may 
also putitin a slightly different way. If 
the principle on which the English Oourts 
have decided in the manner they did with 
regard to the recovery of moneys from the 
stakeholder by one of the parties to the 
wagering contract was that the section in- 
tended to prevent only the recovery of 
moneys on the wager by reason of or on the 
basis of the contract itself, then it follows 
that if for any reason the Court should find 
or held that the action is based upon the 
wagering contract itself the action cannot 
be maintained. In other words,a wagering 
contract, being void under the law no one 
can base a cause of action on a contract so 
void, and that alone according to the de- 
cisions of the English Courts is what is 
forbidden by the particular section. In the 
present case what the plaintiff has stated is 
this. “There wasa cock fight. It resulted 
not in a win for the other party or for me, 
but ina draw and, therefore, I became en- 
titled to be paid back by the stake-holder, 
the defendant the sum of money paid by 
me." I regard, therefore, the suit itself as 
based entirely upon the wagering contract. 
No doubt the term of the contract is not 
referred to and relied upon by the plaintiff, 
namely, that if the match or fight should 
result in a draw the amount should be paid 
back to the respective parties, but that was 
obviously an implied term in the contract 
which the plaintiff made the cause of ac- 
tioninthesuit. If the plaintiff's case, there- 
fore, should be regarded, as I do regardit, as 
oneto enforce the term in the wagering con- 
tract, namely, thatin the eventofa draw the 
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money should be paid back to the plaintiff 
this suit is none the less a suit to enforce 
thé contract and, therefore, for a relief on 
the basis of a contract itself and, therefore, 
without proving the contract or relying 
upon it the plaintiff cannot succeed. Noth- 
ing else is set up in the cause ofaction.. 

‘The law generally in these cases is that the 
party whether the plaintiff or the defend- 


ant must fail if he cannot succeed in mak- 


ing out ‘his claim without proving as a ne- 
oessery partofit a wagering contract. In 
this action as laid by the plaintif it 
gesms to me impossible that the Court 
Should. find the claim in favour of the 
plaintiff without referring to the contract 
itself and.determining the terms thereof. 
It. may also be observed that the defendant 
by his defence raised the issue regarding 
the result of the match or. the fight itself 
alleging that the fight did not end in a 
draw as alleged by the plaintiff but did 
really result in a win for the other party to 
contract. Ifsothe position in which the 
Court finds itself is that is is called upon 
by the issuds raised to decide the question 
‘whether in this cock fight the plaintiff won 
‘or the other party to: the coatract. What- 
ever s. 30 intended or not to prevent, I feel 
satisfied that it did intend clearlyto prevent 
the Oourt being called upon to arbitrate 
with regard to the result of the cock fight. 
I, therefore, come to the conclusion that the 
suit by the plaintiff cannot be regarded as a 
&uit on the basis of the cancellation: or re- 
vocation of any power originally given to 
the defendant by reason whereof the money 
became in law re-payable to the plaintiff or 
as anything other than a claim based on the 
' wagering contract itself and onthe ground 
of an implied term of such contract. I, 
therefore, hold that the decision of the 
lower Court was right. 

In theresult I dismiss the petition with 
C5818. d : "PE 
Y. N. V. Petition dismissed. 
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CALCUTTA HIGH COURT. 
APPLIGATION IN OxIGINaL CIVIL Suir 
No. 1365 or 1926. 

July 11, 1927. 

|: . — Present: — Mr. Justice Costello, 
JOHN CARAPIET GALSTAUN— 
PLAINTIFF 
versus 
Mis. DIANA SARKTES—Derenpanr. 
t Caleutta High Court (Original Side) Rules, Chap. 
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KILI, r. 17?—-Originating summons—FP'aeis disputed—3 
Power of Court to set down matter for further evidence. 

Though, as a matter of practice, where the facts are 
disputed, the High Oourt of Calcutta does not decide 
& question by originating summons without going 
into evidence, the Court has power at the plaintiff's 
instance, to set the matter down for further evidence 
under r. 17 of Chap. XIII of the Rules of the Original 
Side of the High Court, without dismissing the matter 
and referring the plaintiff to 4 regular suit. 

FAOTS.—A creditor of a deceased person 
made an application under r. 1 of Chap; 
XII of the Oaleutta High Court Origin- 
al Side Rules for an order against the 
executor and executrix of the deceased 
requiring them to treat him as a secured 
creditor of the estate. The defendants 
disputed the debt and denied the liability 
and contended that the application should 
be dismissed inasmuch as an application 
by originating summons could not be 
allowed when the facts are disputed. 

Mr. S. C. Mitter, for the Plaintiff. 

Mr. W. W. K. Page, for the Defendant. 

JUDGMEN'T,;—This originating sum- 
mons is transferred to the list of suits 
for hearing. Order ior mutual discovery 
within afortnight. Inspection thereafter. 
The matter to appear on the Warning 
List © a month hence. The issues for 
determination are to be settled at the 
hearing. | 

Leave given to call evidence other 
than that of the deponents and to reserve 
the question of jurisdiction. 

A. N. A. Order accordingly. 
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LAHORE HIGH COURT. 
SEGOND CIVIL APPEAL No. 2868 or 1927. 
April 21, 1998, 

Present :—Mr. Justice Bhide. 

DOST MUHAMMAD rtuHrovea nis MoRHTAR 
GHULAM MUHAMMAD —PLAINTIFE— 

APPELLANT 
| versus 
GHULM SHAH—Vunpor, AND ALI BAHA- 
DUR AND ANOTHER—DEFENDANTS 
— RESPONDENTS, : 

. Civil Procedure Code (Act V of 1908), s 100—Pun- 
jab Courts Act (VI of 1918), s. 41-—Second appeal— 
Construction of document-—Question of fact or law. 

The construction of the terms of a document is fre- 
quently a questiqn of law. But whereit does notturn 


' on any legal phraseology or the legal effect of any 


phraseology but the question involved is one of the 
intention ofthe executant to be ascertained from the 
terms of the document, the question is one of fact and 
not of law. ; 


t 
` 
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Second appeal from '& decree of the 
District Judge, Attock at Campbellpur, 
dated the 28th July, 1917, affirming that ofthe 
Subordinate Judge, Faurth Class, Attock at 
Campbellpur, dated the 28th January, 1927. 

Mr. Shiv Dayal, for the Appellants. 

Mr. Mohammad, Amin for Mr, Jalal Din, 
for the Respondents. 

JUDGMENT.—Ths plaintiff's suit for 
pre-emption having been dismissed he. ap- 
pealed to the District Judge. The District 
Judge held that the power-of-attorney of 
one Ghulam Muhammad, who had filed the 
appeal did not authorise him to file it on be- 
half of the plaintiff. Ths appeal was, theré- 


fore, dismissed on this preliminary ground, 


The plaintiff has now filed a second appeal. 
A preliminary objection js raised on þe- 
half of the respondents that no second ap- 
.pealis competent as the learned District 
Judge's finding that Ghulam Muhammad 
was not authorised to file an appeal on behalf 
of the plaintifs was one of fact and cannot 
be challenged in second appeal. On behalf 
of the appellant itis urged that the finding 
involves the construction of the terms of 
& document and is,- therefore, one of law. 
Itis true that the construction of the 
terms ofa documentis frequently a ques- 
tion of law; butin the present instance the 
question involyed isoneof the intention 
of the executant to be ascertained from 
the terms of the documert. Theinterpre- 
tation does not turn on any legal phraseology 
or the legal effect of any phraseology. I 
am, therefore, of opinion thatthe question 
issurely one of fact, ` | 
I must, therefore, 
with costs, 
. RB. La 


dismiss. the appeal 
Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. |. 
Secon CIVIL APPEAL No. 208 or 1927. 
` January 7, 1928, 
Present:— Mr. Hallifax, A. J. C; 
Seth NANHELAL AND OTHERS—-. 
" DEFENDANTS— ÁPPELLANTS 


versus | ` 
SETH JAMNADAS AND OTHERS —PLAINTIFFS 
. —HRESPONDENTS. | ` 
Civil Procedure Code (Act V of 1008), s. 68—Decree 
transferred to Collector—Powers of Collector—Objection 
to attachment—Jurisdiction of Collector to hear ob- 
qnom 


matters of that kind. 


/ 


. 
7$ = 
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A Collector executing a-rent-decree under s. 9 of 
the O. P. Tenancy Act and s. 68 of the Civil Procedure 
Code is the Judge of a Civil’ Court to which the 
Jecree has been transferred for execution, but his 
powers are limited to those, which the Court, from 
which the decree was transferred to him could 
exercise in the execution ofthe decree only. Hehas 
no power to:enquire into objections to attachment 
or applications for rateable distribution or matters of 
that kind. . 


Appeal against a decree in the Court of 


: the District Judge, Hoshangabad, dated the 


5th January, 1927, in Civil Appeal No. 178 
of 1926. 

Mr. J. Sen, for the Appellants, 

Sir B. K. Bose, Kr., for the Respondents, 

Jd UDGMENT.—The details ofthe ex. 
ecution case and "Oollector's case” that 
led up to this suit are obscure, but both 
seem to have proceeded mainly on the 
common misunderstanding of the position 


ofa Collector executing a decree under 


8. 9 of the Tenancy Act ands. . 68 of the 
Civil Procedure Code. He is in those 
circumstances the Judge ofa Civil Court 
to which the Gecree has been transferred 
for execution, but his powers are limited to 
those which the Court from which the 
decree -was transferred to him could 
exercise in the execution of the -decrea 
only. The Collector has no power to en. 
quire into objections to attachment or aps 
plications for rateable distribution or 


One instance of the lack of clear thought 
that hasled to the large number of irrele- . 
vant complications in the easeis. that the 
decree of the first Court orders that the 
money to be paid to the plaintiffs is to be 
a charge on a certain sum of Rs. 150 which 


" has been paid to the defendants, thig 


decree was confirmed in the Court ` of the 
District Judge on the- finding that the 
defendants could not “claim exoneration 
of the charge from the purchase money 
received by them", There is no such 
thing a3 & charge of that kind on a sum 
of money except when itis in’ the hands 
of a third person.’ The fact that there was 
a charge on the money before it reached 
the hands of the defendants would make 
them liable to pay a sum not exceeding 
that charged .to the plaintiffs, but to 


. order that they shall pay it out of that 


money is meaningless. | 

The facts are these. The appellanis - 
held a decree or decrees for the payment 
of about Hs. 30J against the respondent 
Imrat Jadam, in execution of which they 
brought his absolute occupancy holding 
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- in the village ‘of Dhondhai to sale and 
bought it themselves for Rs. 80. The sale 
wasconfirmed on the5thof January, 1924. The 
respondents other than Imrat Jadam who 

are "the malguzar' of Dhondhai, then 
" applied toa Revenue Officer for pre emp- 
tion under s., 9of the Tenancy Act, and 
the price was fixed at Rs. 150 on the 3rd 
of August, 1925. Within fifteen days there- 
after the malguzar deposited that sum in 
- the Revenue Court. 

What happened after that is somewhat 
obscure, but the money was at some time 
or other paid to the appellants. The 
malguzar had two decrees for rent against 
Imrat Jadam for Rs. 30 and Rs. 38 and a 
claim for Rs. 10-14 as arrears of rent for 
1924 25, andin execution of one or both 
of the decrees the holding, which wasthen 
his own, was: attached andordered to besold. 
The entire wantof meaning and reality in 
this proceeding has never apparently 

. occurred to anybody. If the malguzar 
.wanted to sell the holding, whether by 
publie auction or otherwise, there was 
nothing to preventhim doing so, and he 
could do what he liked with the money. 


The execution cage ^ was, however 
solemnly transferred to the Oivil Court of 
the Collector, who eventually returned it 
with the report that the holding could not 
be sold asit was already in the possession 
of the landlord. Several other points were 
considered with which the Oollector had 
no concern, but they need not be discussed. 
The money séems to have been handed 
over to the appellants, on or soon after the 
5th of October, 1925. This was under the 
orders of the Collector, who had no power 
. to make any such order in the execution 
proceedings. He may have supposed he 
"was acting as a Revenue Officer but even 
in that capacity “he probably had no 
power to deal with the money, which ap- 
parently had been putunder attachment by 
somebody or other. i < 


On the llth of January, 1926, the 
malguzar fled the present suit against 
Imrat Jadam and the appellants claiming 
Rs. 78-14 out of the Rs. 150 in their hands. 
‘The absurdities about the payment being de- 
clared a charge on aparticularsum of money 
.Qutofall the money held by thedefendants as 
their own donot appear in the plaint but 
were imported later.  Imrat Jadam who 
was impleaded as the first defendant was 
glearly, pota necessary party to the suit at 
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109 1. C. 1998 
al, but he has not putin an appearance 8 `: 


Thecase then was perfectly simple. Out 
ofthe Rs 150 paid as the price of the 


: any stage of it. 


‘holding the malguzar was entitled, under 


£8. 6 (5) of the Tenancy Act, to get Rs. 78-14 
that sum beingacharge on the purchase 
money before it was paid to the defendants. . 
It was however paid to the defendants 
along with the rest of the Rs. 150. This 
was doneon or after the 5th of October, 
1925, and the present suit was filed on the 
llth.of January, 1926. The defendants 
must, therefore, pay the money to the 
plaintiffs. ` 

'The deeree of the lower Appellate Court, 
which is that of the first Court, wil be 
modified by the deletion of the declaration 
of the charge, so as to make itinto a simple 
decree for the payment of money. The 
appellants will be ordered to pay the 
whole ofthe costs cf the respondents in 
all three Courts. The Pleader’sfeein this 
Court will be fifty rupees. 


G, R. D, Decree varied, 


uil Einem unten 


LAHORE HIGH COURT. 
MiscgLLANEOUS SECOND O:viL APPEAL No, 
1566 or 1927. ' 
February 16, 1928. 
Present:—Mr, Justice Jai Lal. 
JHANDA—VE£ENbEE—DEFENDANT— 
APPELLANT 


f versus ' "m 

DITT—PrAiNTIFF AND AMAR SINGH— 

: VENDng-—— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 10, appli» 
cation of—Suit for pre-emption of portion ‘of joint 
khata~ Limitation, starting point of—Determining 

actor. 

lithe sale is ofa share of a joint khata as distin- 
guished from a specified plot out of a joint khata, the 
property sold would not be capable of actual posses- 
sion and Art. 10 ofthe Limitation Act would not govern 
a pre-emption suit in such a case. But where the 
sale is of a specified plot whether inactual possession 
of the vendor or in joint possession of himself and 
others and actual possession of the property sold is 
given to the vendee then itis Art. 10 of the Limita 
tion Act that applies and the starting point for limita. 
tion is the date of possession. The determining factor 
in such cases is thé factum of actual possession and 
not the nature of the whole property of which the plot 
sold is a part. 


Miscellaneous second appeal from an 


‘order of the District Judge, Bialkote, 


dated the 14th "March, 1927, reversing that 
of the Additional Subordinate J adge, 


: On f LÁ Y 
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109 L O. 1928 . |. * BHANTABAI 9, GUNWANT RAO.— 388 ^ 
Fourth Olass, Sialkote, datedthe5thOetóben: NAGPUR JUDICIAL COMMIS- 
1926. . "ded zT m KS [ONER’S COURT. 


ad Shah | Misqgutannous OrviL APPEAL No, 28 Bor 
M er Oum 1927. 2 
d i March 9,1928. . 
Present;— Mr. Hallifax, A, J.O., and 
-- Mr. Kinkhede, A. J. O. 


.Mr. Rozdon, for Mr. Muhamm 
Nawaz, for the Appellant. c 
Mr. S. C. Chatterjee,for the Respondent. | 
JUDGMENT.— This is a second appeal : 
ina suit for pre-emption. which ‘was—dis- | 


“the merits'by the Appellate Court on —the - 
- ground that it was not barred by time:-The 
sale took place on the 3rd of February, 1925, .. 


missed by the trial Court as barred bytime - 


but which was ‘remanded to it for trial-on 


on which date a report was made by- the 


parties to the Patwari stating that' out of - 


TI BHANTABAI—APPELLANT 

QUE IE: versus 
GUNWANT RAO-— RESPONDENT. 

Guardians and Wards Act (VIII of 1890, ss. 7, 17— 
Guardiaw for property —Appointment-—Matters to be 
considered, ^ ^ 

Inthe.caseof appointment of a guardian for the 
property: of a- minor, the Court has to decide first 
whether-theyappointment of a guardian is necessary, 


a big holding which was joint between the 
vendor and others, the vendor had .sold.ll 
marias of &specifie plotto the vendee aud 
had actually given possession thereof.ío 
him and that he had erected walls around 


; and, having decided that it is, it has to select from 
' among those who are willingto act, the person, who 
. is most,likely to manage the property best, and the 

decision—of -both points depends solely, as is laid 
1 down i2-5877 and 17 of Guardians and Wards Act, on 


the plot so purchased by him, The sale 
was expressly for the purpose of construc- 


tion by the vendee of a cattle-shed on the. 


a 


plot sold. 

The District Judge has found on evidence 
produced atthe trial that actual possession 
ofthe plot sold was given to the vendee but 
he holds that “as the sale was of a share of 
a joint khata the property sold was incap- 
able of physical possession according to 
rulings," and, therefore, he has declined to 
apply Art. 10. of the First Schedule to the 


' Limitation Act. 


‘tinguished from a specified plot out of a 
joint khata, then the property sold would | 


In my opinion the District Judge -has 


misunderstood the law on the subject. If - 


the sale is of a shareof a joint khata as-dis- 


erem Met 


not be capable of actual physical possession 
and, therefore, Art. lU of the Limitation 
Act would not govern a pre-emption suit 
in such a case: But wherethe sale is of-a 


specified plot whether in actual possession. 
' of the vendor or in joint possession of -hirmn« 


what is-for thé minor's welfare. 

The tatters mentionedin s. 17 to be considered 
in deciding. whatis for the minor's welfare are the 
chief matters-for consideration in that connection but 
they arsall-subsidiary matters on which the decision 
of the main matter, the welfare of the minor, depends. 

Certaii_ people may have a claim or right, in 
ordinary.circumstances to manage a minor's property, 
such as--his-father or his mother, but nobody can 
possibly-have any claim or semblance of a claim to be 
deemed by a Court to be the best manager of it or to 
be appointed to. that position. 

The putting forward of such aclaim is ordinarily 
in itself fairly~good evidence ofthe unfitness of the 
person who puts it forward asit indicates a desire to 
benefit hitnsélfout of the property. . 

Appeal—againstan order of the District 
Judge, Akola, dated the 16th July, 1927, 
in Miscellaneous Judicial Oase No. 36 of 
3976. " | Ta 

r. W.R. Puranik, for the Appellant, 
Mr. MR? Bobde, for the Respondent, ` 


 dUDGMENT.—As in most cases of the 





t 


of a minóor,the matter for decision has been 


appointment. 
to decide first whether the appointment of 
a guardian is necessary and, having decided 
that it is, it has to select from among those 
who are willing to act the person who is 
most likely to manage the property best, 
andthe decision of both points depends 
solely, as is laid down in ss, 7 and 17 of the 
Guardians-and Wards Act, on what is for- 
minor's welfafe, < 5s 

Section 17 mentions Gertain matters to bé 


 gelfand others, and actual possession of © 
the property sold is given to the vendee' 
then it is Art. 10 of the Limitation Act. 
. that applies and the starting point for- 
limitation is.the date of possession. The- 
determining factor in such cases is the- 
: faetum of actual physical possession and- 
not the nature of the whole property of- 
whith the plot.sold is a part. MET. 

I hold, that, on the findings of fact arriv- - 
sd at by District Judge, the suit was clear- Ins. C 
ly barred by time and consequently accept- considered; it deciding what is for tha 
ing this appeal I dismiss the plaintiff's suit - minor's welfare, They certainly are the 
with costs throughout, ^ ^  . :-:0hief matters. for consideration in that 

B, L Appeal accepted, — . donneotion,a9- they would be evenif they 
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were not mentioned in the Act, though 
there are often others. But they. are all 
Subsidiary matters on which‘ the! decis- 
ion of the main. matter, the welfare! of the 
minor, depends, Nearness of kin, for 
instance, comes into consideration only 
because a person nearly related to the 
minor is likely to look after his interests 
better and more keenly than aymore distant 
relative. COUR, 

Now certain people may havé.a;'eláim, or 
a right, ia ordinary circumstances to 
managea minor's property, such. as his 
father or his mother, but nobddy can 
possibly have any claim or semblance of a 
claim to be deemed by a Court to be the 
best manager of itor to be appointed to 
that position. The putting forward of such 
a claim is ordinarily in itself fairly good 


evidence of the unfitness of the person who — 


puts it forward, as it indicates a desire to 
benefit himself out of the property. Even 
the wishes of the persons connected most 
nearly with the minor thala certain person 
should be appointed to look after his 
property can only be, taken into considera- 


‘tion as ’-evidence that that person will. 


probably be the best manager of it. 
In appointing Gunwant Rao the guardian 
in the present case the learned District 
Judge does give some reasons of his own 
for considering him the best person to 
appoint; which he undoubtedly is. He was, 


however, considerably. influenced by the 


agreement tohis appointment between all 
the minor's rel&tives except one, who in- 
cluded some’‘of the “claimants”, and he 
certainly did not regard their joint applica- 
tion as merely an indication of Gunwant 
‘Rao being the best person to appoint, but 
ag some sort of an agreement between rival 


parties which to a certain extent he was: 


bound to accept. That is clear from his 
‘acceptance of the scheme they put before 
him in that petition. Thatscheme includes 
details as to the amount of allowances to be 


paid and the limit of the cash to be kept in | 


the hands ofthe guardian, which dre solely 
for the Court to settle and may be altered 
py the Court on the following day. The 


arrangements.. made, however, which are `“ 
expressly stated to be temporary, seem unr- 


, objectionable. If they are found to be 


— unsound in working they can be altered at : 
` eny time! this of course could be doneif. 


` they had been stated to be permanent. 


.. Ivis-in-accordance with this’ perverted — 
‘idea of the matter that Shanta Bai hascome - 


t 


-rpa > 


fo this Court in appeal. Sheis the minor's 
step-mother, aged about 20,andis living at 
Poona with her parents, though in her 
petition of appeal she describes herself as 
of Kamargaon, doubtless with the idea of 
supporting her “claim” by the untruth. 
She was the first toapply for the guardian- 


ship, but eventually withdrew ber applica- :' 


tion and contended herself thereafter by 
opposing theappointment of anybody else. 
Inher petition of appeal she prays that 
she may be appointed in place of Gun- 
Want Rao, and that the amount of Rs. 50 
provisionally fixed as her monthly allowance 
shall be raised to Rs. 100. 

` Shanta Bai's age, sex and residence alone 
indicate that it weuld be hard to finda ` 
person more unfit than she is for the ap- 
pointment. In her petition of appeal no 
reason for considering her fit at all has been | 
given, nor any for considering Gunwant 
Rao unfit.or less fit than she is, unless we 


-are to regard her complaint about the. 


amount of her allowance as a statement of 
a reason; that however seems a reason for 
the contrary, uni TL l 
In the argumento? the appeal, however, 
when it was realised that the appointment 
depended solely on the interests of the | 
minor and Shanta Bai could not possibly be 
appointed herself,a new position was taken 


. for her. It was stated that in her anxiety 


for the welfare of her step-son she desired 
the removalof Gunwant Rao and the ap- 
pointment ofthe Official Receiver in his 


place. The pretence is ludicrously ` hol- 


low, but anyhow, the only reason stated dor | 
her fear that Gunwant Rao willnot manage 
the property effieiently is that he is an old 


Man} we do notshare herfear, Theamount 
‘to be paid to her for her maintenance is of 


course nota matter in which this Court 
should or could interfere, the more so as it 
is fixed temporarily "until the annual in- 
come of the estate can be more clearly ` 
ascertained.” 

The appealis entirely futileand will be 


, dismissed. The appellant will be ordered 


to pay all the costs of the respondent. The 


- Pleader's fee will be fifty rupees, 


G. R. D, Appeal dismissed.. 
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109 1. ©. 1938, 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 1 
First Orvic ArpaaL No. 96-B or 1925. 
January 31, 1928. : A 
Present : —Mr. Prideaux, A.J. 0.7 
PANDURANG AND omas PLANTERS — ` 
APPELLANTS 
i ve SUS x 
GUNWANT RAO AND OTHERS — DsRSNDANTS 
RESPONDENTS. ` ems 
Civil Procedure Code (Act V of. 1908), O. XX, r. 16— 
Suit for accounis—Omission to pass preliminary decree - 
—Absence of preju dice—-Legality of. decree. - 
"Ihemere'fact that a preliminary decree was not pass- , 
ed under O. XX. r. 16, Civil Procedure Code, in a:suit 
for accounts "will not render. the-decree passed in the 
- suit’ illegal, ‘if’ no body has been prejudiced’ by the cor- 
rect-procedure not being adopted, and 'a decision has 
been:arrived.at.after framing proper issues and taking 
il). upon the inconiings-and outgoings. [p.:356, 
co m 
| "Appeal against ‘a ‘decree of the Court’ of 
the First Additional District Judge; Akola, . 
‘dated 'the 21st August, 1925, in Civil ‘Sait 
“No, 8 of 1924. zm 
"-Mr.?G. G. Hatwalne, for the Appellants: ^ 
Mr. W. B. , Pendharkar, for the Réspond- 
ents. ; 


JU DGMENT.—This suit is under a. 92 
ofthe’ ‘Odde of ‘Oivil: Procedure regarding & 


> 
*-—— 


‘Trust ‘called “Patjoshni Mata - Sansthan" ‘spending — of Ra. 


situated at Mauza Paradh in the Murtij apur ` 
Talug. The plaintiffs contend that the Trust 
is: public charitable and religious, owning 
‘two fields. Survey No; 13 and Survey 
No, 16, pot hissa. No. 1; The former feld . 
was gifted to the Trust by ‘ons Raoji 
Mali.ón 31st Jnly, 1912, and the latter, 
purchased by the Trust in 1921. ‘The’ 
plaintiffs charge the défendants with failing 
in the purpose of the Trust with mismanage-: 
"ment and with wrongfully disposing ‘of’ 
cattle- belonging to the Trust; ‘Defendant 
No. 1, Gunwantrao, has ‘been: the principal * 
manager and ‘he is accused of misappropriate.. 


ing the funds during ‘his management from ^ 


1905 to 1921. He'has kept ho accounts. He 
has purchased Survéy No: 16, pot hissa No. 1' 
outof therent ofthe other field received from - 
1915-16. to 1918-19 but ‘has not ‘accounted. 
for the rèst of the rent, 
that he has to account for Rs. 600 received - 


' by‘him forthe Trust from one Motisa on 25th‘ 


May, 1917. , The plaintiffs: case i8 that this" 

defendant has received Re. 6,500 and they 

ask him for an account. of thie and for his 
Yemoval. 

- Defendant No; l.cotitenda that he: managed 

. "the-Sansthán from 1912-13 ‘to 191819 with - 

a5 


HEN 
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16 is also stated ` 


"0.8. No. 463 of 1912 in” ‘the 


885 


others and then left: the management owing 
‘to*his going’ to live in another village. Ha 
leased Survey No, 13 for 1912-13 and 1913 14 
for Rs200-a yearand in 1914-15.leaged it for 
- five years.to Motisa, who paid only the first 
year's rent. Head mits gettin gRs. 600 from 
* ‘Motisa on-25th May, 1917, aisum paid fo re- 
. moye kundha from the: field. Rs. 300 of this he 
spent in-removing kundha and.the balance 
on the ‘Suit No: 490 of 1921 he filed against 
Motisa-for recovery of the rent,. Outof the 
‘other ingdme’ he spent Ra, 125 for-defending 
Suit No;~463 .0f 1912. in the. Oourt of the 
-JuhiorzSub-Judge, Akola, brought. by the 
donor of Survey No. 13. Healéo paid. the Gov- 
‘ernment assessment of the land: every. year 
 andspent Ra. 5U0for thefedatofthé Sansthan 
in ‘Pus 1916. Thus: ‘he. had spent. gll. that 
‘He received. - When he left the management 
was taken over.by ‘one ‘Baliram slice, dead. 
‘Defendants Nos. Zand, 3 were’ proceeded 
‘against ex ‘parte, . Defendant’ No. 4 wanted: 
to remain a. trustee but had no ‘objection, to 
‘the removal of defendant. No; 1. from the 
‘Trust. The plaintiffa denied that: “Ra, 500 
‘had: 'been'sbeht on the. “Bhandara, feast and 
“Baid thatthe first ` defendant had recovered 
“Re. 250'8 year as rent from ` one Gotya for 
 1919-20-- and 1920-21. “They denied the 
$00 .for’: the “removal 
"of the. kundha and contended ‘that -there 
were 17 -aiimals belonging to the Trust 
and-that defendant No, 1 had ‘sold 12 of 
these for Rs. ‘1,000 and had ‘five yorth 
some Rs., 350. with them, |. 
"They déhied that Baliram. máhaged the 
estate; ~> l 
"These: ‘Contentions of the parties Ted tothe 
"framing of the following issues'— i 
X Diddefendant No.1 recover the Tents 
for 1919-20 and 1920-21 as alleged and ‘What 
‘sums did he recover if any? 
(d) bos a manager ‘of the estate, after 


2, Had defendant No..1 got: 19 cattle. of the 
trust and. did he dispose: of these ? What 
Wore me worth ? á NG 

(a). Has defendant No. 1 got 8 ed tle 

stil worth Rs. 3850 of ES "trust. pi 
perty? 1f not, how many has he 

l -and' of what. value ae 

- 3, Did defendant No. Í spend any sum, on 

Oouri of the 
duniór Sib’ J udge, Akola Pe What's bum did 
-hë spend? ' 

A. Did’ ‘defendant NG; 1 spend: Rs: 39 per 
year for paying Government revenue? 

5, Did E No; l celekrate the 


à 
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Utsava and Bhandara in January, 1916, and 
what sum did he spend for that ? 
6. Did defendant No.1 spend Rs. 300 on 
weeding as alleged and did he epend 
Rs. 300 on the costs of Suit No. 42 of 1921? 


7. Was defendant No, l asked to account ` 


by.plaintiffs and did he refuse? 
8, Whatiaterest should defendant No. 1 


pay on the unaccounted money and since 
when ? 


9. Is the sanction accorded defective and. 


void? 

10. What reliefs should plaintiffs get and 
what scheme should be appointed ? 

The fiadings ofthe Court below may be 
Bummarised as follows, That defendant 
No. I did not recover the rents for 1219.20 
and 1920.21 as alleged. He was not the 
manager after 1919, Defendant No. 1 had 
nocattle belonging to the Trust and disposed 
of hone. He spent Rs. 38 in C. 8, No. 463 
of1912. He paid Rs, 39 per yearas land 
revenue; In 1216 he spent Rs. 450 on the 
Bhandara, Rs. 300 on removing kundha, and 
Rs, 203.8 in Suit No. 42 of 1921. He was 
never asked to account and never refused 
to do so, He was not accountable for 
interest. The sanction to the suit is not 


defective. The Judge found that defendant. 


No. 1 had received from the Trust Rs. 1,250 
and he had spent 

Rs. 38 on Suit No. 463 of 1912, 

Rs. 273 for land revenue, 

Rs. 450 on the bhandara, 

R3. 300 for eradicating kundha and 


Rs. 203-8 on Suit No. 42 of 1921, thus. 


spending Rs. 1,264 8 and now owes nothing 
to theestate. The Judge then proceeded to 
draw up & scheme of management which 
has not been objected to in this appeal. 
The costs of the suit were directed to be 
paid from the estate, defendant No.’ 1 
paying his own costs, — 

The plaintiffs bring this appeal, The first 
ground in the memorandum deals with a 
pure technicality, It is said that O, XX, 
r, 16, of the, Civil Procedure Code makes 
a preliminary decree mandatory. The prc» 
cedure adpoted may be wrong but no body 
has been prejudiced by it,” Issues have 
been framed and evidence taken up on the 


incomings and outgoings and a decision ' 


arrived at, I reject this ground. 


[Note;—The rest of the judgment is not material 
for the purposes of this report—Za, 


Qe» oc Decree modified. 


LAHORE HIGH COURT. 
LETTERS Patent APPEAL No, 347 or 1925. 
March 28, 1928, 

« Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Broadway. 
BIHARI LAL AND OTHEES—DEQOREE- 
HOoLDERS—APPHLLANTS 


versus 
WALISHAH AND orness—J ULGMENT- 


DzBToRS— RESPONDENTS. ` 
Civil Procedure Code (Act V of 1908), 0. XXI,r. 2 
(8)—Conditional decree for money—Question of ful- 
filment of condition, executing Court's power to go 
into. 


A Court is not precluded under O. XXI, r. 2 (3), Civil 


> 


- Procedure Code, from entering into the question whe- 


ther or not the judgment-debtor has fulfilled a condition 

imposed by the decree on the non-fulfilment of which 

alone he is personally liable for the decretal amount. 
Letters Patent Appeal against the .judg- 


“ ment of Mr. Justice Dalip Singh, dated the : 


25th November, 1925, passed in Civil 
Appeal No. 1070 of 1925, reported as 93 Ind. 
Cas, 369, reversing that of the Senior Sub- 
ordinate Judge, Multan, dated the 18th 
April, 1925, 

Dr, Nand Lal, for the Appellants. 

Mr. Durga Das, for the Respondents, 


JUDGMENT.— Ox the 16th of Febru- 
ary, 1923, a decree was passed in favour of 
the appellants in accordance with the terms” 
of a compromise arrived at between the 
parties. The relevant portion of the decree 
may be shortly stated: The defendants 
agreed to grant, and the plaintiffs agreed to 
take, in lieu of Rs. 5,218, the amount found 
to bedue to thelatterfromtheformer,andthe 
costs of the suit, a lease of the defendants 
land for a term oftwenty years, In the 
event of non-compliance with this clause of 
the decree withinoneyear,the decree-holders 
were entitled to recoverthe money from the 
judgment debtors. | 1 

On the lith of February, 1925, the decree- 
holders made an application asking for tha 
recovery of the money from the judgments 


‘debtors, and in that application they stated 


that the latter had not complied with tha’ 
clause of the decree requiring them to exes 

cute a lease in favour of the former. and. to 

deliver possession of the property to. them, 
This allegation was controverted by ther 
judgmentedebtors, and the question. for: 
consideration is whether O. XXI, r; 2, gubar 
r. (3) of the Civil Procedure Code precludes- 
the Court from adjudicating wpon-the; cons 

tention that the judgment-debtors ;.bad. 
complied with the condition mentioned in 

the deoree, 


1091, 0.1998 > 


Now, the terms of the decree make it 
clear that the personal liability of the judg- 
ment-debtors does notarise unless they fail 
to execute the lease in favour of the decree- 
holders and to give possession to them of 
fheland covered by the lease. In other 
words, there is only a conditional liability 
to pay the money, and the decree-holders are 
not entitled torely upon thesecond clause 
of the decree unless it is shown that the 
_judgment-debtors have failed to perform 
the obligation imposed upon them by the 
first clause. To sucha decree O. XXI, r, 2 
(3); Oivil Procedure Code, has absolutely no 
application. 

The judgment of the Single Judge is 
accordingly affirmed and the appealis dis- 
missed with costs, 

R. L. Appeal dismissed, 

ALN, å, , " 
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NAGPUR JUDICIAL COMMIS^« 
SIONER’S COURT. S 
SgcoNp Ovin APPEAL No. 110 or 1927, 
l March 9, 1928. 

.  Present:—Mr, Prideaux, A. J. C. 
Raja SHANKAR PRATAPSINGH—. 
PLAINTIFF —~APPELLANT 

. + versus | | 
MOTILAL-—DzrsBspANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. IX, v. 4, 
O. XXII, r. 9—Death of plaintiff—Legal vepresenta- 
tive not brought om eia- Danial for default of 
appearance—Fresh suit. by legal 
maintainability of, 

When a plaintiff died during the pendency of the 
suit and the suit was dismissed for default of 
appearance of the parties, and the plaintiffs heir 
subsequently instituted a fresh suit on the same 
cause of action: ; 

Held, that the suit was nol maintainable, 

Order IX, r. 4, Civil Procedure Gode, presumes that 
the parties are alive andis not applicable to circum 
stances arising on the death of parties. 

Appeal against & decree of the Addi» 
tional District Judge, Narsingpur, dated. 
the 25th October, 1926, in. Oivil Appeal 
No. 44 of 19206. 

Mr. G. L. Subhedar, for the Appellant, | 

Mr. N. G. Bose, R. B., for the Respondent, 

JUDGMENT.—One Raja Bijay 
Bahadur, the plaintiff's predecessor-in-title, 
filed Civil Suit No. 555 of 1924 against 
the present defendant for possession of two^ 
fields, Raja Bijay Bahadur died on 28th 
March, 1925, and the suit was dismissed 
on: the 23rd April, 1925, by an order which. 


tated = 


representative, 
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asserts it. 
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1 “Parties absent, Dismissed in default at 
p.M;U 

The plaintiff brought the present case on 
the same cause of action. The defence was 
that às the former suit had abated, the 
present suit was not maintainable under 
O. XXII, r. 9, Civil Procedure Code. Both 
the lower Courts have held that the former 
suit automatically abated after the 
90; days allowed for the Raja's heirs to 
appear and that r, 9 of O, XXII barred the 
present suit. 

The argumentadvanced here is ingenious, 
It. is that the former suit having been 
dismissed under O. IX, r. 3, the present 
plaintiff is entitled, under r. 4of thesame 
Order, to bring afresh suit. They could 
either bring afresh suit or could apply for 
an order to set aside the dismissal, and 
they had chosen the former alternative. 
Now, O. IX is headed "Appearance of parties. 
and consequence of non-appearance" and’ 
it, therefore, presumes that the parties - 
were alive; while O. XXII deals with the 
abatement ofsuits on the death, marriage’ 
and. insolvency of parties, It seéms tome: 


.. that the lower Oourts have correctly applied 


the law relatingto the present case, and? 
I decline to interfere, _ ane: oe 
The result is that this appeal fails and-is 
dismissed with costs, Appellant will pay 
the respondent's costs. d ; 
O-R, D, . Appeal dientissed, ' 
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PRIVY COUNCIL, | 
APPEAL FROM THE OUDH JUDIOIAL COMMIS- 
BSIONER'8 CoUnT, 

l March 22, 1428.. 
Present:—Lord Carson, Lord Salvesen 
. and Sir Lancelot Sanderson. 

Nawab SADIQ ALI KHAN AND orgers— 

D&FENDANT8— ÁPPELLANTS 


veraus 
JAI KISHORI AND oTaERS—PLAINTI rg 
RESPONDENT, 
Minority-—Burden of  proof—Mortgage executed’ by 


minor, a nullity—Mnor not estopped—Muhammadan 
Law--Age of puberty. 


The onus to prove minority is onthe party who 
When a deed is executed by person 


who alleges himself to bea major at the time of exe- 
cution, a heavy burden rests upon him or his re. 
presentatives when they set up the defence of minor. 
ity. [p. 388, col. 2.] l | ; 

A morigage-deed executed by à minor is a nullity 
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and incapable of founding a plea of estoppel [p. 391, 
. cols.1 & 2. . 
^" Undér the Shiah Law,;in'the.case of females, the 
Age of puberty is nine. [p.. 309, col. 2] 

Jai Kishor Ali v. Ahmad, Khan, 89 Ind. Cas. 108, re- 
versed; : . i 

„Appeal from a judgment and decree 
,of the. Court of the Judicial Commissioner, 
Oudh (Messrs Simpson and Misra, A. J. Cs) 
.dated the27th May, 1925, reported as 89 Jnd, 
Oas. 108, reversing a judgment and decree 
of the Subordinate Judge, Lucknow, dated 

«the. 30th April, 1924. ° 
' Messrs. Dunne, K. C., and Rustom7i, for the 
ppellants. ; 

Messrs. De Gruyther, K. C., and Dube, for 
‘-he-Respondents. 

xd JUDGMENT... 

"Lord Salvesen.—This ‘is an appeal: 
from .a:decree.of the Court of the Judicial 
.Commissioner of Oudh,-dated.the 27th May, 
1925, reversing a decree, dated the 30th 
^. April, 1924, o0f the Subordinate Judge of 
|. gueknow.  . 

. "The./first respondent, ‘who alone appeared 
. in the appeal, is the mortgagee under a 
-mortgage, dated the 18th April, 1908, aud 
„the appellants are the representatives ‘by 
succession or purchase of two persons named 
Baqar Ali Khan and Ali Ahmad Khan. 

The mortgage was executed by the two 
persons last mentioned in security -of a 
: gum of Rs, 7,000 -loaned'by the -mortgagee 
for a term of five years in -the first 
instance and bearing interest at the rate 
of 14 annas per cent. per mensem. It isin 
the ordinary form, and. provision is made 
for interest being accumulated at compound 
yates in the event of non-payment, and 


for the period of payment of the principal. 


.Bum.and interest being extended beyond 
‘the stipulated period in:the option of the 
mortgagee. : 
The mortgagora were two of the family 
ofa certain Qasim Ali Khan, originally the 
. gemindar of the village of. dam wasi and the 
"owner of certain other heritable properties, 
Qasim Ali Khan had as -far back ss the. 
year 1892executed a deed of gift in favour 
"of his wife, Musammat Rais-un-nisa, o 
„the entire village of Jamwasi, and on the 
10th August, 1899, he executed another 
deed of gift in her favour of his house pro- 
‘perty-in ‘Lucknow. 
Onthe 21st June, 1902, she in her turn 
_ gifted the-village Jamwasi and the house 
- property:to-her.three,sons and.one daughter 
excluding, however, from the gift the sir 
Jands inthe village, extending to Ame 


| 


27 acres or thereabouts. From that time 
onwards the four children, who were 
described as minors in the deed, were 
registered as the proprietors of the pro- 
perties in question. They remained 
in .the peaceable `- occupation -of the 
lands until the present:suit was .started 
in 1923, in which the -plaintiff (now .the 
first respondent) sought” a decree >for 
‘R3.'32,632-7-9-and in defaült of payment, 
‘sale of the lands mortgaged in -her:favour. 
. The case has been decided on the ‘issue 
whether “the two- mortgagors, were minors 
atthe date when they executed the ‘mort- 
gage in question. On this question of:fact 
the Courts -below have differed. -The Sub- 
ordinate Judge held -that the executants 
were minors on that date,:but:his-jndgment, 
was reversed ‘by the Oourt of the, Judicial 
Commissioner, Their judgment is summed 
up in the following passage :— 

“We have given our careful attention to 
all. the evidence, which weighed with the 
Court of trial, but we are. not satisfied that 


the two executants were minors at.the.time 


of execution, .On the contrary, we think 
it js quite -probable that.they were majors, 
This finding of factis.sufficient to dispcse 
of the appeal, and it -becomes unnecessary 
to -consider the questions -of Jaw, which 
would arise:if -wè were:to ‘find in fact that 
the executants were niinors." | 
' It is noteworthy 'that-the-learned Judges 
did not consider themselves ‘in -a;position 
to:affirm that the executants of the, mort- 
gage were in fact majors -at the timeof 
its execution, and it may.be inferred from 
this that the judgment really proceeded 
on the footing that the aprellants:;had failed 
to discharge,the.onus -of . -proof :which - the 
Court held rested upon them, 
ALheir'Lordships are in .agreement -with 
the learned Judges.when.they say: “Where 
a deed is executed -by.a person who alleges 
himself to.be a major at the time of -execu- 
tion, g heavy burden resis upon him, or:his 
Xepresentatives, when they set ` up the 
defence of minority," If, therefore, the 


f c&se.depended.upon the.oralevidence alone, 


they would not have been disposed -to hold 
thatit was-so.convincing as to entitle the 
-appellants to a finding in their favour, 
But the documentary: evidence which tke 
appellants have. adduced and the proceed- 
ings instituted inaelation to the two mort. 
R&gors, Bagar Ali Khan and ,Ali Ahmad 
Khan, ateso “weighty that, if they stood 
alone and were unchallenged, they would 
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conclusively establish the fact of minority. 
The first document isa deedof gift dated 
2ist June, 1902, in favour of -her “four 
ohildren by their mother, whois therein 
described as'aged" about 28 years; and the 
four children are: described as minors: 
Takin g-the age-as' approximately corredt, 
Rais: un-nisa’ would: be:-bori in’ or’ about 
the year 1874: Following om this: deed, 
Qasim-Ali'Khan. on the: 14th February, 


1903; presented an application for guardian: . 
ship'of. his*minor' children. In this applica- . 


tion; as required by:the-Act, he set forth the: 
dates:óf birth ‘of the:four- children in ques: 


tion. BagarAli Khan is stated to have . 


been:born on the llth February, d 
sen: Dor y, 1891, and 
Ali Alümad Khan on. the: 19th: December, 
1892- The: ground of the application: 


is^ that: the applicant’ being’ the- father’. 


is; the natural'* guardian of the’ minors” 
aud. has" no:. interest adverse’ to thèm; ` 
and- that; he! had. transférred the: proz 
perty mentioned toi the? minors": subject: 
to:a-prior:charge:which he wished to pay off’ 
bya: 'sale:ofa-portion of the“ property. It^ 
is-notistrictly correct that the father had: 
transferred: the“ property to the’ minors: 
direotly, forit was transferred: by his- wife: 
tocthem; but he: had: originally been the’ 
owner and. had. made'her the gift. which she 
was? able. to:pass.on:to her children. Their’ 
Lordships:do-not attach any importance: tò“ 
this inaccuracy. The- application: was? 
granted; and on the 9th November, 1903, a: 
certificate. was issued by which: Q asim Ali- 
Khan was’ appointed ‘guardian to: the" 
persons: -and property of his -four childrens 
during.the period of their minority,to wit; 
until..the llth February, 1912; in. the cage 
of Baqar Ali Khan and the:19th: December; . 
1913;.in the-case-of Ali Ahmad Khan.: ; 
Qasim Ali Khan:seems to have managed: 
the: property for. several. years without: 
requiring to.make.any application . to the: 
District, Judge... On; the 28th November; . 
1907, however, iniconsequence of the; mar- 
riage of.his eldest-son, which had already“ 
taken: place, he applied for the sgaüction:of-- 
the.Oourt to.pay the- expenses: incurred to. 
the amount of -Rs. 1,580-8, and to charge the? 
same.against ‘the property of the: minor. 
The. age, of, Ragar is stated to be ap-: 
proximately 16. years according to' the: 
certificate.. of. guardianship. “His” next: 
application, of date-the 7th "November, 1908: 
in-the. suit of guardianship; was.one to: 
authorise- him. to ‘resign the: office of 
guardian, . Qasim.Ali Khen was- permitted: 
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. be appointed guardian: in--his place. 


the alleged. minors. 


the date when the 
was that: Baqar Ati 


seg 


to resign, and on the 16th ‘November’ of- the . 
game year Rais-un-nisa, his-wife; applied: m ^ 
this'àápplication the dates: of birth. of -her- 
children are statéd in- accordance- with. the 
certificate. ` 
Anorder was made granting the applica- 
tion; andon the 10th December, -1908:: the- 
cSrtificate of guardianship was issued in- 
favour of Rais-un-nisa. It will be observed 
that'theselast-mentioned-proceedings- took : 
place after‘the mortgage -had-been.execute' 


4 


ed. ` 
In May, 1909: the Court ‘of Wards:assumed . 
thecharge-of the: person and: property of. 
the minors. under the Court of Wards: Act: 
Notification: in the- United’ Provinces 
Gazette was duly made on the 21st May. of- 
this:fact; The: Deputy Commissioner of- | 
Bara Banki was-put in-charge; and‘although- 
there is:10-evidence:on the subject, it’: may” 
be adsuiméd that this was‘ done:.at the in- 
stigation of one’ or both of the. parents of 
He, im faet,lodged- 
certain objectionsin a suit which:had been : 
brought tó-charge the sir-lands: which’: had- 
been: transferred: to-thié minors: at the same” 
timethat-the-mortgage in question. wgs:exe-' 
cüted with a'viewto protecting.these lands : 
in theit-interests from. being. charged: with - 
a:debt'of. Reir-un-nisa He’ failed: in. his- 
objections:on the: ground that the alleged: 
pürchase-by the: minors was a- simulate - 
transaction ` and -that. the- property: really: 
bélonged :to' the’ mother, who- was the- 
debtor. Incidentally it may: be mentioned- 
Here-thatthe major-part ofthe-sum borrow» 
ed from the mortgagee was ostensibly in. 
order to-meet the:purchase price; Ra; 4,000, 
of ttie:sir lands that then. stood in-thename: 
of. Rais-un-nisa's- agent. As: these~ landa: 
were subsequently disposed of by her, the- 
mortgagors derived - no. benefit from. the’ 
alleged purchase, and the: remainder-of the: 
loan was: applied in payment - of debts due: 
by Qasim; 

The position of matters accordingly~at- 
mortgage was granted- 
Khan and du Ahmad 
Khan were still, on: the face of ‘the Court: 
records; under the guardianship of their. 
father as minors, the age of majority being: 
91, according to the law applicable where 
there has beén-an appointment of guardian. 
Bagar-Ali Khan, according to ‘the certificate, . 
would. then be 17 years of age and his 
brother 154. They. were accordingly dis- 
qualified from acting except through their 


i 
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guardian, and in the mortgage no reference 
is made to the fact of guardianship. The 
proceedings which related the registration 
of the mortgage indicate thatit was assum- 
ad that the ordinary age of majority, 18, 
was the only ono with regard to which the 
Registrer had to satisfy: himself. Had the 
certificate. of guardianship been brought 
under his notice, it is reasonably certain 
thatthe transaction would not have been 
completed. The proceedings which were 
taken after mortgage itself was granted 
contained a re iteration both by the appel- 
lantaand by the Deputy Commissioner that 
Bll the children of Qasim Ali Khan were 
still in minority. 

. In their Lordships' view this evidence is 
Bufficient to satisty the onus of proof which 
rested upon the appellants in the first in- 
stance. The first respondent, however, con- 
tended that the proceedings of Qasim Ali 
Khan in getting himself appointed guard- 
jan in1903 were part of a fraudulent scheme 
on his partto secure the management of the 
estates which had been transferred to his 
children fora longer period than would 
fall to him as theirnatural guardian. Her 
case is that he deliberately under-estimated 
the ages of the children by from five to six 
years forthis purpose, and they have led 
some evidence to show that the marriage 
of Qasim Ali Khan and Rais-un-nisa took 
place as early as 1883 or 1884. This would 
make the eldest child of the marriage born 
when the mother was only 94 or LU years if 
thestatement of her age in the deed of 
gift and consistently repeated thereafter 
was approximately correct. 

Their Lordships are unable to discover 
any motive that Qasim Ali Khan had in 
1903 for wilfully misrepresenting the ages 
of his children, If there was a fraudulent 
scheme on his part todo 80, his wife Raig- 
un-nisa must also have been a party to it. 
The properties in question were already 
protected against Qasim’s obligations by 
being vested in his wife, and the only 
effect of her transferring the properties 
to his children was to make it impossible 
for Qasim to exercise the same control 
over them as he might heve done by in- 
fluencing his wife. There is not a trace 
of evidence that Qasim Ali Khan was em- 
barrassed in 1902, and assuming that he 
acted..in good faith in presenting the 
application for guardianship, he and his 


wife would probably be. the only. persons. 


“who had knowledge of the dates, whether 
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.mother for payment of his debts. 
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. approximate or otherwise, of.the birth of 
.iheirchildren. Itisnot until 1908, when 


the mortgage was executed, that any fraud 
can be attributed to Qasim Ali Khan, and 


.even then, if the first respondent's state- 


ment is correct that his two sons were 
both young men of 21 and upwards, the 
only thing that can be attributed to him 
was that he had unfairly induced his two 
elder sons to pledge their share of the 
properties which they had received 
originally by gift from him through ee 

18 
would not bea fraud upon the mortgagee 
at all. The most probable explanation of 
the mortgage being effected was, in their 
Lordships’ opinion, that Qasim Ali Khan 
thought that by concealing the guardian- 
ship proceedings from the mortgagee and 
passing off his sons as majors of Jor 
upwards hecould induce the mortgagee to 
furnish the money which he then required 
to meet his liabilities without affecting the 
rights of his minor children in the family 
estate. That was,no doubt, afraud upon 
the mortgagee, but it affords an intelli- 
gible motive for the exeeution of the 
mortgage. This theory, however, postu- 
lates that his two sons were still 
below 21 years of age, otherwise his 
schemes would have failed to'have the 
effect which he, no doubt, desired. of pro- 
tecting the estate for them while at the 
same time.obteining the money he urgently 
required for his own purposes. It cannot 
reasonably be held to affect the bona fides 
of the statements made in 1:03 when 
the application for guardianship was made. 

The only part of the oral evidence which 
has caused their Lordships some difficulty 
is that of Mohammad Jafar Husan Khan, 
who produced the  nikahnama of the 
marriage of‘ his son with the only daughter 
of Qasim, which took placeon’ the lzth 
November, 19U3. He states that at-that 
time his daughter-in-law was 15 years old 
and that after 14 years she gave birth to 
a daughter. After an interval of 20 years 
this evidence cannot be held to be con- 
clusive as tothe age of the daughter-in- 
law or as to the period that” elapsed before 
her first child was born. The Muhammadan 
age of pubertyis nine, anda nikahnama 
might wellbe executed some considerable 
time before the girl went to her husband. 
Evidence leading to an  exaetly contrary 
conclusion is given by Abbas Mirza for 
the appellants, who impressed the-Subordi- 
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nate Judge favourably, While it is 
impossible to reconcile the statements of 
the witnesses, allowance must be made. 
for the lubricity of testimony dependiüg 
upon recollection 


far less reliable than contemporaneous 
statements such as those made by the 
parents of the parties in this case 
without, as their Lordships think, any 


possible motive for misrepresenting the 
s A g James Gray & Son, 


facta. 

Their Lordships are the more- disposed 
toreach the same decision as the Judge 
of first instance because of the delay that 
has taken place in bringing this suit. For 
15 years the mortgagee appears to have. 
made no claim for payment of interest or 
re-payment of the capital sum advanced, 
No doubt, this is not an unusual feature 
where money is advanced on a mortgage 


with the ultimate object of the mortgagee — 


acquiring the lands hypothecated by sudden- 
ly putting forward aclaim of such magnitude 
that it almost necessarily involves a sale. 
But the present case is rather special inas- 
much as the intervention of the Court of 
Wards involved a degree of publicity 


which, ifitcame to the knowledge of the. 


first respondent's advisers, might well have 
suggested to them the desirability of post- 
poning any demand. Further, the evi- 
dence of the respondents’ first witness that 
he had told the mortgagee’s agent at the 
time ofthe execution of the mortgage 
that the mortgagors were in fact minors 
was allowed to remain uncontradicted, 
although this -agent or the mortgagee 
herself might have gone into. thé box. 
Bə this asit may, the long delay has, in 
fact, deprived the . appellants of the direct 
evidence of three of the principal witnesses 
on whom they could have relied, viz., 
the father and mother of the mortgagors 
and their eldest son, 
: dead before thesuit was- brought, while 
the otherson had ceased to. have any 
interest in the properties hypothecated as 
- he had sold his share for what ' appears to 

have been a full price. | 

Oan the whole matter, their Lordships 
are ofopinion that the Subordinate Judge 
came to the right conclusion, The fact of 
minority being established at the, date of 
the execution by the mortgagors of the 


deed founded on is sufficient for the 


decision of the case; such a deed executed 


by minors being admittedly a nullity 
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extending back for. 
long periods, and such evidence is always | 


all of whom were — 
this case, The language of O. XLIV,r. 1, 


891 
according to Indian law, and incapable of 


founding a plea of estoppel. _ 


They will, therefore, humbly advise -His 


` Majesty that the appeal should be sustained, 


and that the suit should be dismissed with 
costs here and below since the date -of the 


judgment of the Subordinate Judge. `, 
K. J.B. | | Appeal allowed, 


' “Solicitors for the. Appellants:—Messrs. 


Watkins & Hunter. _. 
Solicitors for the Respondents:—Meaers. 


for 
puede au RO 


LAHORE HIGH COURT. .. 

Civin, Revision Petition No. 696 oF 1927. 

: ^. March 16, 1928. 
Present :—Mr. Justice Agha Haidar, 
Musammat AHMAD-UL-NISA— - 
`” DBFENDANT—PRTITIONER 
: versus : 
-JAGAN NATH AND OTEER3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0O. XLIV, 
T. 1, proviso— Leave to appeal in. forma pauperis, prin- 
ciples governing. 

The language ofthe proviso to r.l of O. XLIV, 
Civil Procedure Code, is imperative and a Court of 
Appeal can only grant permission to an applicant 
who desires to appeal in forma pauperis ifthe ap- 
plicant is in a position to satisfy the Court that the 
decree appealed from is contrary to law or some 
usage having the force of law: or is otherwise errone- 
ous or unjust. 


Petition, under O. XLIV,r. 1, Civil Pro- 


. cedure Code, for leave to appeal in forma 
‘pauperis from the judgment and decree of 


the Senior Subordinate Judge, Delhi, dated 
the 19th November, 1927. | 

“Mr. Rozden, for Mr. Ram ‘Lal, for tha 
Petitioner, ` 

Lala Moti Sagar, R, B., for the Responde 
ents. 


'ORDER.—I have heard the parties in 


Civil Procedure Code, (proviso), is impera- 
tive, and a Oourt of Appeal can only grant 
permission to the applicant, who desires 


"to appeal in forma pauperis, if the appli- 


cant is in 8 position to satisfy the Court 
that thé decree appealed from is contrary 
to law orto some usage having the forse 
of law, or is otherwise erronedus or unjust. 
In this case the learned Counsel for the ap- 
plieant has not been able to show that 
his application in any way satisfies any 
one of these requirements of law. The 


~ 


S 


382, 


in; forma- paperia. too freely. against par- 


tlas who have succeeded i in the. Courtbelow, . 


The payment. of Court-féé6 béing dispens- 
ed. ‘with. inthe case of pauper appellants, 


- there’ is the danger of the successful re-. 


‘spondents. being dragged into Court: by 

" yéason of unsérupulous persons filing- 
frivolous and vexatious appeals in forma 
pauperis, This would not be desirable, 
., The learned Counsel. who appears on 
behalf of the applicant, has asked me to 
give himtwo months' time within which 
he proposes to deposit the necessary Court- 
fee stamp: I allow him. the.time asked 
for. -` 
The application ‘to, appeal in forma 
pauperis: ds: Te] jected with coste: 

Re. . es Mene relicte 


PRIVY. "COUNCIL. ; 
APPEAL: FROM; THE: Patna Higa” Court. 
February, 28, 1928. 
Present: -~Lord Shaw, Lord Carson and | 
=o Sir Lancelot, Sanderson: v ces 

J AIGOBLND: PANDEY-—DEFENDANT— 

j ^ 0e APPELLANT i 

' Versus . 5 

|" RAM NANDAN SAHATL AND OTHERS — 

7 PLa l NTIFF8S~— RESPONDENTS. 


E jectment, action of—Plaintifj s title—Onus—Dilu- 
viated lands-- Adverse Possession. —Bengal Land, Regis- 


— p E 


tration Act; (VII of 1876)— General Register, entries in, ' 


- whéther conclusive: 
wi an action of ejectment; when the defendant is 
admittedly in possession of the land in dispute, the 


onus rests aon the plaintiff to prove title thereto. 


1.2 
[p.a S case of land liable to frequent diluvia- 


-. tions by river-action, no question of title by adverse 


possession , or, prescription, can arise. [p> 393, 
col: 1. 


Quare. —Whethet entries in the General Register of 
vevenue-paying: estates maintained under the Bengal 


Land Registration Act, 1876, are ordinarily to be . 


; ted as conclusive as to what passes to the pur- 
l chaser at a. salè for arrears of revenue.  [p. 395, 


col 2 ims Sahai v: Jaigovind Pandey, T5 Ind. Cas. 


955, affirmed. 


Consolidated appeals from a judgment , 


“andi decree. of the.Patna High Court, (Jwala 


d'.and-Ross, JJ.) dated the 19th. J une,. 
a reported . as 75 Ind. Cas. 955, revers- 


and decree of, the Sub- 


dgment . 
dn dated the 20th 


ordinate Judge, Saran, : 
nm 1913. 


_ JAYOOBIND PANDÉY è, BAUNANDAN BAHAN, 


prinolple: on which this provision: of the 

Oode of ‘Civil. Procedure is based is well- 
kawa and. easily utiderstood. The; objet.. 
of. this enaetment is not to admit Appeals '. 
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Mr, Dube, for the Appellant, ^ © 7 
Mr. Raikes, for the Respondents, © 

U Jj UDGMEN Te 


Sir: Lancelot’ SandéPson.—Tless. 


&re'two consolidated Cross-agpeals. from, a 
decree: of the High Court of Judicatiire as. 


' Patna, dated’ the 12th June; 1923, which 


reversed a decree of the learned Subordi-” 
nate Judge at Chapra, dated. thé 20th Sep. 
tember, 1919. 

The issue between the parties is as to., 
ownership of the lands in. 8. . village. Or ` 
mauza called Babhangawan, in ttié Saran. 
District, except'à portion ofit which mee 
asufed..33 bighas | and 3.kathas and which ‘is ; 
admitted to belong" to and to bein the’ pôs., 
session, of thie plaintiffs, ` 

Proceedings were instituted’ under the. 
provisions'of'&; 145: of the Code. of Criminal: 


-- 


Procédure, and the Magistrate decided that. 


the defendant-appellant was in poasession., 
of the lands: in dispute. and was éntitled. 


tö remain in possession | uiitil ousté d by, 


due course of law. 
‘Thereupon the plaintifis filed the present. 


puit‘on' the 21st of December, 1914," 


They alleged that the entire lands of. 
Mazza’ Babhangawan were within; Mahal, 
Raiputti, Tauzi No; 3142, which. belonged: 


. to ther, that they had been dispossessed. ' 


by the order of’ the Magistrate; that the , 


defendant. had no title thereto, and’ they. i 


claimed a declaration that the "entire, 


Mauza Babbangawan was within tbeir . 


Mahal; No. 3142, possession . and mesne 
profits; ` 


"The first. defendant admitted . that : the 


J dee eld that the lands in’ nal | 
appertained to the.defendant's Mahal Tauzi,’ 


. No. 3143, and that the plaintiffs had, Ho. 


title thereto. 

He accordingly dismissed the plaintiff’ 
suit with costs, and directed that his find-, 
ing regarding the 33 b.ghas 3 kathas should - 
be embodied in the decree. From this 
decree the plaintiffs appealed to the High: 
Court of Judicature at Patna. 

The learned Judges of the High Court | 
allowed the appeal in part, and set aside 
the decree made by -the learned Subordi-. 
nate Judge. 
it was declared that the plaintiffs- were 
entitled to one-third of 771 acres 2 roggg, 
97.poles, shown in the Revenue Survey 


By the High Court's decree |. 


é 


V 


^". t. 


ease gate 


Prt anan ge 


-— 
+ 


y üdverse possession or prescription could 


The case of the plaintiffs-appellants shortly ` 
stated was that the documentary. evidence, 
proved the plaintiffs" title tothe whole of 
the village of Babhangawan.; and that in 
any. event the. plaintiffs claimed through 
purchasers at sales held under Act XI of 
1859,.and. were entitled to the .whole of 
Babhangawan, as recorded in the books 
of the Collector as part of Tauzi No. 3142. 
.  The-following statement contained in the 
judgment of Jwala Prasad, J., shows the 
various parties to the suit, and traces the 
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title of the plaintiffs to the Mahal Raiputti, 


Tauzi No. 8142, and of the defendant to the . ` 


He sold a part of it.on the 21st December, 
1901, to plaintiffs Nos. 12 to 14 aàd.the res. 


mainder, on, the: 2nd February, 1902, to - 


‘plaintiff No. 15. | 
- “Thus. the plaintiffs are now, the ownera. 


3 


of the entire Mahal Raiputti bearing Tauzi s 
No.. 3142. The serial number of this mahal ` 


was 82 in the register of 1249. It. was subs. 


? 


sequently altered to No. 114 and then, to. 3 


No. 2007 (Tauzi) and now it bears. Tauzi 


No. 
. “Olose, to this, there is another-mahal of, 
thesame. name Raiputti the serial number 
whereof was 81 in the register of 1249 which: 
was altered to No. 116.and then to, No. 2609: 


ru 


_ (Tauzi) and, now it bears Tauzi No. 3143., 
This was purchased in 1899 ata revenuesale, ' 


by.defendants Nos. 2 to 3 in the farzi name 
of their servant Gopal Das from whom they. 
obtained’a Jadavi deed (dx. 49) and then 
sold itto defendant No. 1 Jaigobind Pandey, 
brother of defendant No. 6, who is the serv« 
ant and gomashta of defendants Nos. 2 and 
3. Defendants Nos. 1 and 6 are members of a 


joint family and are joint in mess and busis- ` 


ness, Defendants Nos.4 and 5 are the thica- 
dars.of the said mahal. The two Mahala 
Raiputti bearing Tauzi Nos. 3142 and 3143. 
are situate in Pargana, Kasmar, District 
Saran. e PE LN 

"The dispute in this case- concerns a 


block of land shown and designated. ag. - 


Mauza Babhangawan in the Thak and the 
Revenue Survey Maps of 1843 44, bearing 
No: 53, covering an area of 771 acres 2 roods. 
37 poles defined by boundaries noted therein. 
Contiguous to the south east of "Bàbhanga- 
wan'arethe lands shown in the Thak apd. 
the Revenue Maps of 1843.44 in No. 179: 
under, the name of Mauza: "Kedarpura., 
Babhangawan’, with an area.of 267 acres T 
rood 3 poles." : i 
Their. Lordships are of opinion that the 


appeal presented by thedefendant-appellant, . 
Jaigobind is without any foundation and . - 


must fail.. They did not consider it neces- 
sary to hear the learned Counsel for the 
plaintiffs in respect of this appeal, and in 


! 


/— BM t 
"viewoftheelaborate andcomplete:judgments 
: delivered by the learned Judges of the High 

Gourt, in which the whole of the documen- 


tary evidence, on which the appeal depends, ` 


was very carefully reviewed, they do not 
think’ it necessary to say more than that in 
. view of the aforesaid evidence the conten- 
tion that the plaintiffs have a title to no 


more than the said 33 'bighas.and 3 kathas ` 


- in the village of Babhangawan is clearly 


= tntenable, 


 ''* The appeal filed by the plaintiffs presents 


more difficulty. m 
' ' The first point, upon which the plaintiffs 


relied. in this appeal, is that they claimed 


through purchasers atsales heldunder Act XI 
, 011858, and thatconsequently they are entitl- 
ed to the whole of Babhangawan as recorded 
in the books of the Collector as part of 
auzi No. 3142. l 
There i8 no doubt that the predecessors- 
in-title of the. plaintiffs purchased the Mahal 
Raiputti, Tauzi No. 3142, at sales held under 
Act XI of 1859, The certificates make that 
lain.  — 
i The sale certificate dated the 29th Sep- 
tember, 1883, which referred to the sale of 
the 6th January, 1583, shows that the ij7malt 
share in Mahal Raiputti, Tauzi No. 3142, 


- was sold for arrears of Government revenue, 


that the share was subject to & separate 
ánnual jama of Rs. 1,240-7-8, the sadar 
' dama of the entire mahal was stated to be 
Bs. 2078-8 62, and the name of the pro- 
prietor was Ghinnu Singh. In this certi- 
ficate the villages in the mahal which were 
gold are not specified, 

The sale certificate, dated. the 10th Sep- 
tember, 1900; which related to a sale of the 
dth June, 190U, shows that Balbhadra Sahay 
was under Act XI of 1459 declared the 
purchaser of the shares of the property 
specified in the certificate, and of which a 
geparate account had been opened, 

The Mahal was Raiputti and the Tauzi 
No. 3142. | hih 
‘In this certificate seven villages were 
. named, one of whichis “Babhangawan- 
Kedarpura 8 annas.” uu 
It 'was declared that the sadar jama of 
` the property sold was Rs, 774-15-v and the 
sadar” jama of ihe entiré Mahal was 
Ra. 2,005-1-54. 


- 1t appears, therefore, that thesharesmen- ' 


tioned in the two certificates were subject 
fo the payment of the two sums of 

s. 1,240-7-3 and Rs. 774-15-94} respectively 
in respect of Government revenue, and the 
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in one certificates to be Rs, 
in the atoer Rs. 2,005- 1-52. Pe n 
The*question is whether the two sales, to 
which theabove»mentioned certificates relate, 
included the whole of the village Babhan- 
gawan, and if not, what, if any, part of it. 
“The sale certificate relating to the défend- 


ant's mahal, Tauzi No, 3143, wasin respect 


of a sale of the whole of the estate of Raiputti 
Tauzi No. 3148, dated the 6th June, 1899, 
the sadar jama being stated as Rs. 7,236-4- 03. 

Under Act XI of 1859 the Oollector had 
power to sell for arrears of revenue the 
estates' or (ių cases.in which separate 
accounts are kept for one or more shares) 
the shares of estates in respect of which the 
arrears of revenue are due, and by the 
Bengal Act VII of 1868, which is to 
be read with and takenas part of the 
said Act of 1859 provision is made that 
in that Act, and in Act XI of 1859 the 
word "éstate" means.any land or share in 
land subject to the payment to the Govern- 


ment of an annual sum in respect of which . 


the name of a proprietor is entered on the 
register known as the General Register of 
all revenue-paying estates, or in respect of 
which a separate account may, in pursuance 
ofs. 10 ors, 11 of the said Act XE of 1859, 
have been opened.” = 04 

It waa contended on behalf of the plaint- 


ffs that they are entitled to the estate sold 


at the above mentioned revenue sales, viz, 
the lands which were subject to-the-pay- 
ment of the said two annual sums of 
Rs, 1,240-7-3 and Rs, 774-15-94}, in respect 
of which. thé successors of :ihinnu ‘were 


entered in the General Register of revenue- , 


paying estates, and in respect of which 
separate accounts had been opened under 
s. 10 of Act XI of 1859, that is to say, to the 
Mauza Babhangawan with the area of 77] 
acres 2 roods 37 poles, : 

It is clear, therefore, that reference must 
be made in the first instance to the General 


Register of revenue-paying estates in order 


to ascertain the estate or share of the estate 


which the Collector was entitled to sell in : 


respect of the arrears of revenue. 

It was agreed by both of the learned 
Counsel who appeared for the parties, that 
Ex. 64 (a) (printed -at pages 386-7 of the 
record) is a copy of the material entry in 
the General Register of revenue-paying 
lands which relates to the Mahal, Tauzi 
No. 3142, which may be called the plaintiffs’ 
mahal—and ‘that Ex, 64 (d) (printed at 


T. 


i 
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pages 388-90) is a cnpy of the entry in the 


paid General Register which relates to the 


defendants! muhal, vig, Tauzi No. 3143, 

These registers arein theform provided by 
ag, 6 and 7 of Bengal Aot VII of 1876. 

The entry relating to the plaintiffs’ 
mahal gives the name of the mahal as Rai- 
putti, the Tauzi. No. 3142, and the names and 
residence of the proprietors. It describes the 
mauzq as “Babhangawan 5 annas mauza," 
and states the Government. revenue of the 
estate to be Rs, 2028-8-c2, which in conse- 
quence of a deduction in respect of land 
acquired for the Railway is reduced to 
Rg. 2,005- 1-54. | 

The area isnot mentioned, but there is 
an entry of thà/number 3375" which refers 
to the entry in the Mauzawar Register, 
which gives the area of "Babhangawan- 
Kedarpura” as 771 acres 2 roods 37 poles, 

The entry inthe General Register relat- 
ing to the defendant's mahal gives the name 


-~ of the makalas Raiputti, the Tauzi No. 3143, " 


and the names and addresses of the pro- 
prietors ; the mauza is described as “ Ba- 
bhangawan-Kedarpura 6 annas 1 mauza.” 
In this entry the area of the mauza is 
stated to be 267 acres 1 rood 15 poles. 
The Government revenue of ihe estate is 
stated to be Rs 7,262-10-11, which is reduced 


on account of land acquired for the Railway. 
to Rs. 7,236 464. The reference number to 


the Mauzawar Kegister is 3376, which des- 
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ter on material matters are Bo ambiguous 
that if reference is to be made to them alone 


- itis not possible to aay with any certainty 


. what was sold at the revenue. sales, and 
‘ consequently that in this case the entries 


in the General Register by themselves can- 
not be considered to be conclusive on the 
above-mentioned question. 

As, for instance, in the.entry relating to 
the plaintifs' mahal, Tauzi No. 3142, the 


‘entry under the heading of “Name of 


= 


Mauga," appear the words “ Babhangawan 


.D annas mauza.” 


The learned Counsel, who appeared for 
the defendant, argued that the entry. meant 


“that one-third of the mauza only was inclu- 


cribes the area of ‘* Babhangawan-Kedar- - 


pura "as 267 acres 1 rood 8 poles, . | 
It was argued on behalf of the plaintiffs 
that the entries in the General ltegister 


. were conclusive, and that if that be so the ` 


plaintifs’ predecessors purchased the whole 
of the lands ia Mauza Babhangawan, and 
that the predecessors of the defendant pur- 
chased Babhangawan-Kedarpura, which 
was a distinct mauga different from mauza 
Babhengawan. l 

Their Lordships do not think it neces- 


gary to express any opinion on' the question ` 


whether ordinarily the entriesin the Gene- 
ral Register of revenue-paying estates are 
to be treated as conclusive as to what pas- 
aes to the purchaser at a sale for arrears of 
revenue under Act XI of 1859, and they 
desire to guard’ themselves by making it 
elear that their decision in this case must 
not be taken as a decision of that question, 
which is one of much importance. 

One sufficient reason for not deciding the 
above-mentioned question is that in this 


case the entries in the said Genera] Regis- . 


— 


ded in the estate, Tauzi No. 3142, which was 
liable to the revenue of Rs. 2,009.1-51.. On 
the other hand, the learned Counsel for the 


plaintiffs urged that the meaning, placed 


upon this entry by the defendant, was not 
correct, and that it {did not: mean a 5:annas 
share of the Mauza Babhsngawan. He 
suggested that it meant something else, and 


' he referred their Lordships to Ex. T (1) for 


the purpose of supporting his contention. 

It was not clear to :their Lordships what 
exactly the effect of this contention was, 
except-that in theend the learned Counsel 
was constrained to suggest that the said 
entry -in the General. Register. was a 
mistake, 

Again, the area of the village of Babhan- 
gawan-is not mentioned inthe said General 
Register, and in order to ascertain that area, 
yeference to documents other. than the 
General Register is necessary. 

One of these documents is the Mauzawar 
Register, and it is curious to note that in 
that register (Ex. 61 (b) at page 384 of the 
record) the mauzais not described as “Ba- 
bhangawan "but as “ Babhangawan-Kedar- 


. pur," withan acreage of 771 acres 2 roods 


37 poles. 

The same name “ Babhangawan Kedar- 
pura "is used in Mauzawar Ex. 64 (e) with 
an area of 267 acres I rood 3 poles. 

Inthe General Register relating to the 
defendants’ mahal, Tauzi No. 3143, the 
name of the mauza therein referred to 
is entered as “Babhangawan Kedarpura 
6 annas mauzc,” with an area of 267 acres 1 


rood 3 poles, and as being included in 


the estate liable for the revenue of 
Rs. 7,262-10-11. 

In thes» circumstances their Lordships 
are of opinion that, whatever may be 
the general rule, as to which they offer 


ef. 


po’ opinion, in this-cese.the entries in.the. 
said; General Register are.so ambiguous 
 that:in: order, to ascertain their. meaning 
reference . to other.documents and evidence 
. je:necessary. and itis not.possible. to hold. 
^ that:theentries.inthe said General Register. 
are in themselves conclusive as. to what. 
` passed. at- the; above-mentioned reyenue 
pales to; the purchasers. : 2 
-The-next: point: raised by. the learned ` 
Counsel for, the--plaintifis. was, that if it 


were permissible to go beyond the entries. 


in: the- General. Register, then the Survey 


Maps, the, Mauzawar ahd Mahalwari re- . 


gisters; and, the Oollector's. mutation’ re- 
gisters- were. the. best. evidence of what: 
had- been. permanently settled, and that 
the: earlier, documents: produced in. the: 
ense, when rightly construed, were- quite, 
consistent with the, &above«mentiónedá-maps. 
and the. registers... 


It was conténded: that" from the. year: 
' Ai D.. 1790 the villages:Babhangawan: and. 
Kedarpura. were known as:distinct villages. 
but that they. were. treated as-:one: mauza: 
for. revenue purposes. under^.the name 
of-Babha:.gawan-Kedsrpurs or Kedarpura: 
Babhangawan, and that one-third of the- 
total area of these villages; namely, 1163: 
om 1164 bighas- was: settled with Ghinnu . 
Singh, one of the predecessors-in-title of- 
the.: plaintiffs, and -that the: remainder of. 
the:total/area, viz., about-2324 or 2321 bighas. 
was::settled- with: Parbhu Singh; the.pre-. 
decessor. of the. defendant,- .. u 


It. was further argued ‘that im or about” 
tlie year 1843'the part of the country,. 
in which -the villages- were. situated, was . 
surveyed and. that the Survey Maps for 
the first. time. showed . Babbangawan: and 
Kedarpura, with defined. boundaries and. 
separate areas, that Kedarpura village. 
sometimes .had the word Babhangawan - 
before or after.it; that the two villages 
from that time were treated as. separate 
entities for revenue purposes; that there 
must have been a division. by metes and. 
bounds between the predecessors of the 
plaintiffs and the predecessors of the 
defendants. and that’ the plaintiffs’ pre- 
decessors. became the owners of the whole 
“of: the. village of Babhangawan .as" part 
and. parcel of the Mahal Raiputti, Tauzi 
No.3142. . 

It is not necessary for. their Lordships 
to state. in greater detail the contentions 
of the pleiptifis on this peint, for they are 
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fully and clearly set out in the judgments- 

of the. High Court. ; 
THere is: no doubt that. the defendant ` 


. was in possession, of. the. lands: in: suit, 


and that. the. plaintiffs. had to prove. their 
title. in order to support their claim. to». 
the- whole:of the. lands.in the. village“ of. 
Babhan gawan. m 
The learned. Counsel on. each: side. with... 
much care drew. their Lordships’ attention... 
to the many documents, registers and.-maps:: 
exhibited in the case, and their Lordsbips.. 
are indebted to the-learned Counsel. for: 
the assistance which they rendered not: 
only in. that respect, but. also. by. their ` 
arguments—presented both in. detail: and..: 


‘in a summarised. form. - ~ 


The High Court decided that the plaintifis.. 
had not proved. their title- to. the. whole. 
of the village of Babhangawan. |  . 

The. conclusion of the High .Court, Howe . 
ever, was that Ghinnu. Singh, the. pre-. | 
decessor of the. plaintiffs, had. land..not" 
exclusively in Babhangawan but in Babhan- 
gawan.and Kedarpura; that Parbhu Singh,” - 
the predecessor, of the. defendant, . had” 
land not, exclusively, in., Kedarpura .. but... 
in: Kedarpura and. Babhangawan, and that 


the. share. of Ghinnu Singh and. Parbbu. . 


Singh: in the land of both villages waa ones 
third :and ‘two-thirds: | 
The learned Judges held that. as.the, - 
present litigation . was confined. to Babhan--. 
gawan alone, no question . arose-- as. to. the. 
plaintiffs’ right in Kedarpurg. Cónsequent- : 
ly the décree of. the High. Oourt | wasi, 


mads in the férm.and tothe. extent which . 


has. been. already mentioned, viz; that. ` 
the plaintiffs. were- entitled to^ oné-third> 
of the:are& now: shown in thé: Reveniie:: 
Survey as Máuza Babhangawan:. 

The. question. which . their. Lordships: 
have to consider is whether the plaintiffa-. 
have succeeded in showing. that the de- 
cision of the High Court was wrong. > ` 

The evidence has been referred to“very~ 
fully in the judgments of the. learned 
Judges. in the High. Court, and* their 
Lordships think it. is unnecessary to set 
it out again in detail It i8 sufficient 
to say that with the assistance of the : 
learned Counsel they have considered it^ : 
fully, and they are of opinion tliatthére : 
was ample “evidence to justify the abové- 
mentioned conclusion at which thé learnad 
Judges.of the High Court arrived, and. 
the decree which. was made in accordance: 
theréwith. l d 


í 
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.It.:was submitted-by-the.learned Counsel 
for the plaintiffs at the.end of his argu- 


. ment, that- if their ‘Lordships . were of. 


opinion. that the plaintiffs had not proved. 
their title. to the. whole of the village .of 
Babhangawan.a declaration should.be made 


that :the plaintiffe'.share was the. above-. 


mentioned area: of 1163 .or 1161 bighas, 


"and that there should .be .an..allocation 
"Of that area to-the plaintiffs „within the. 
‘boundaries of the Mauza .Babhangawan 
-a8:they -are now. shown in the Revenue, 


Burvey Maps. It: is.not possible for their 
Lordships, on .the materials. which are 


. now -before them and at this stage of the: 


“proceedings, to-accede to this application. 
"Their Lordships, therefore, are of opinion 


that .both the appeals should:be dismissed, 


-and :that.in view. of this. result no order 


Should be made- as to the costs.of the 


&ppeals.to-this Board. 

` They will humbly 

-accordingly. 
K.J. B. 


advise His. Majesty 


. Appeals dismissed. .: 


‘Solicitors for. the Appellant:—Mr. H.S. 


b Pola k. 


* * 


‘Solicitors for 


T.L. Wilson.&.Co, 


LAHORE. HIGH COURT. 
First-Civic APPBal No. 2228.0F 1923. 
May, 1927. > : e 
. Present: —Mr, Justice Harrison and 
` Mr. Justice Dalip Singh - 


. : Musammat FA ZL-UN-NISSA—DEFENDANT 


.—— APPELLANT 
` Versus v 
:DIDAR;HUSSAIN—PLAINTIFF 
: RESPONDENT. ` | 


- P 


Civil Procedure-Code (Act V of 1908), 0. XLI, v. 1 


ete t R^ Cs oa e 


decided as preliminary issues, it is incümbent ona 
party who prefers an appeal attacking the findings. 
on these issues also in the grounds of appeal, to file 
& copy ofthe findings on these issues along with the 


memorandum of appeal, where the final judgment’, 


passed in the case does nof refer to' the findings on 
these issues. "M "EN E 
Bhiwani Cotton Spinning and Weaving Mille v. 


Firm Bishen Sahai-Bhagwan Das (2) Agent, G.I. P; - 
Co. v. Jasrup Shrinath (3), Kausilla Kuer v.. 
oodfall (5), referred : 


Ry. 
Sukhdei (4) and Morton. Y. 


bo. . ; . 
First appeal from a decree of the First 

Olass Sub-Judge, Lihore, dated the l4th 

August, 1022, ^ —— | 


| RAZL-UN-NISSA4. DIDAR HUSSAIN, . 


_in ite turn, refers to Bhiwani 


the Respondents:—Messrs,_.. Bh 
| d ‘the appellant relies on Agent, G, I. P. Ry. 


a, ya 


103; 0 Lak, L. d, 201 48 PLR 19, 


20. BI 
Messrs. Moti Sagar, Mehr:Chand Mahajan 
and Zahoor-ud-din Naqshbandi, for the Ap- 


^ 


pellànt. .. ! 


+ 


Bir Mian Mohammad Shafi and.Mr. Barkat 


Ali, for.the Respondent. . e 
IUDGMENT.—In this.appeal apre- 
liminary’ objection was taken -that..the -ap- 


peal was defectivé inasmuch, asno copy of 


.&he order passed on the preliminary iesues 


was attached to the memorandum. The 
facts are. that two preliminary issues were 


‘struck asto the frame of the suit.and the 


valuation, and were, decided by the First 
Subordinate Judge who handled’ the case, 
In ,the final judgment written by Pandit 
Omkar Nath no reference was made ‘to 
these preliminary issuesand a decree was 


given to the plaintiff. The defendant in 
her memorandum of appeal took no fewer 


than four grounds against the findings on 


` the preliminary issues, 
.. Various authorities have been relied on, 


^ 


Counsel for the respondent quoting more 
especially Abdullah v. Behari Lal(1) which, 
| lers to Cotton Spinn- 
ing and Weaving Millav. Firm BishenSahai- 
Bhagwan Das (2), while Mr. Moti Sagar for 


Co. v, Jasrup Shrinath (3), Kausilla Kuer 
v. Sukhdei (4) and (an unpublished ruling 
in) Morton v. Woodfall (5). Out of the 


latter the first two deal with the question 


‘of whether theadmission of a defective 
memorandum: of appeal may operate as a 
decision and.bar.a later ‘objection. They 
are . both cases.where there was no copy 


— 


whatsoever of'the judgment attached to 


‘theimemorandum and where the ad mitting 
Judge could not have failed to realize the ` 


situation. If, therefore, while realizing 


: " that situation he admitted the ‘appeal he 
‘must ‘beheld to have.exercised his discre. 


tion under.O. XLI, r. 1. Morton v; Wood- 


fall, 5) is somewhat similar to the present 
case, but the facts, our , 8 
' distinguishable;.for.it was clearly .explains 


in. our opinion, are 


ed therein that -the final judgment -was 
a self contained document and gave all 
that was required for compliance with-the 


definition ins. 2(9). The facts. in Bhd. 


want Cotton Spinning and Weaving Mills v. 


(1) 97 Ind -Cas. 780; A. I, R, 1926 Lah.-638: . 
LI 361; 37 P. L. R. 701 = Sn 


^" (2) 105 Ind. Cas. 593; 28'P. L, Ri 537: - 


(3) 90 Ind. Cas. 135; A. I. R. 1926 Nag, 57, 
oer Ind. Oas. 761; A. I-R, 1923 All, 579; 91 A. I5 


J, 452, | 
(5).99 Ind, Ong. 770; 8 Lah, 257: A.I,R. 1927 Lak, 


wr 
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Firm Bishen .Sahai-Bhagwan Das (2) and 
Abdullah v. Behari : Lal (1) are, in 
our opiaion, to- all intents and purposes 
the same as in this case. There is, no 
doubt, this difference, that in both those 
cases the final judgment did’ refer: to the 
earlier decision, whereas in this case it did 
not. Had QOounsel not taken four grounds: 
of'appeal against the previous order he 
could argue with some force that he had 


no reason to suppose that there was any’ 
such previous order and anyhow that he’ 


took no objection toit. Whether the final 


judgment contained any reference to the- 
previous order or not, Counsel was obvious-' 


ly’ wellaware of its existence, and as it 
clearly forms part ‘of the judgment on 
which the decree is based, we are of opin- 
lon that it was absolutely essential that a 
“ copy should accompany the memorandum. 
There is no reason for extending time’ as 
Oounsel was fully aware of the position 
and was not misled in any way. We find, 
therefore, that the preliminary objection 
ux prevail and dismiss this appeal with 
costs. — EET l 


ALN. A. Appeal dismissed, ‘ 


" 
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. ALLAHABAD HIGH COURT. 

, Cryin Revision No. 250 or 1927, - 

4 January 18, 1928. 

Present :—Mr, Justice Banerji, 
BHAJJA-—-PLAINTIFF— APPLICANT 
Jw versus l 
(GANGA RAM AND ANOTHER— DEFENDANTS 
- —OPPOSITH PARTIES. . 

Limitation Act. (IX of 1908), s. 19--Deposition no 
signed by party, whether can be used as acknowledge. 
- ment—Signature, necessity of. 

A statement madsina Oriminal Court which is 
mot signed by the deponent cannot operate as an 
acknowledgment unders. 19 of the Limitation Act. 

Jeba v. Chaman (1), distinguished. 

"Oivil revision from an order of the Judge 
ofthe Court of Small Oauses, Shabjahan- 
pur. 
‘Messrs, Surendro Nath Gupta and N.C, 
Sen, for the Applicant. | 
. Mr. Shiva Prasad Sinha, for the Opposite 
Parties. | 
. dUDGMENT.—The.firet point raised 
inthis revision is that the acknowledg- 
ment of the liability, which is based on a 
ptatement in a Criminal Court made on 


E i PO ' ' 
. BRAJA V, GANGA RAM, 


07 £a ea 

109 1..O. 1928 

the 6th of April, was a. valid acknowledg- 
mentin law. Section 19o0f the Limitation 
Act makes it perfectly clear that 
an acknowledgment 
by a person making 
record of the criminal case.is not before 


me. The finding of the learned Judge. 


of the Court of Small Causes is that this 
acknowledgment does not 
signature ofthe defendant. My attention 
bas been drawn to the case reported as Jeba 
v. Chaman (1). That case is clearly distin gu- 
ishable inasmuch ‘as in thatcase the de-. 
position bore a mark of a clerk of the 


Court as the mark ofthe defendant, who. 


was an illiterate man. The Court held that 


the clerk was a duly authorised agent,and 


Buch an acknowledgment was considered a 
good ackuowledgment. 1 am, therefore, 
of opinion that ‘there is no force in the 
contention of the learned Vakil for the 
petitioner. ` 


With regard to the third ground taken. 


in the memorandum of appeal, the de- 
fendant has denied that he bought any 
bricks fromthe plaintiff; No doubt iure 
theronin the written statement hehas 
said that at some time or other he bought 
some bricks, but had bought none atter 
the 14th June, 1923. Having “gone into 
the evidence called by the parties the 
learned Judge came to the conclusion 
that the allegation made by the plaintiff 
that the defendant had. purchased the 
bricks had not been proved at all. lam 
of opinion that what the -learned . Judge 
meant by his finding was that the allega- 
tion of the plaintitf of the. purchase. of 


bricks on particular dates had not been | 


proved, 

The result, therefore, is that this applica- 
tion is dismissed with costs, 

A, N, A, | Application dismissed, 


(D 16 P. R. 1801. 


must be signed. 
it. The original , 


bear the 


> 
f 
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1091. 0.1998 .  NANHE MAL-PANNA LAL V. PIYARE LAL-DEBI SAHÁI, 


LAHORE HIGH COURT.) 
' Frasr Givin APPBAL No. 1578 or 1922. 
l September 24, 1927. 
Present:—Mr. Justice Dalip Singlr and 
; Mr Jnetice Fforde. a 
‘Fiea NANHE MAL-PANNA LAL oF 
DELHi—DÉEFENDANTS— ÁPPELLANTS 


. versus 
Firu PIYARE LAL DEBI SAHAI or 
PALWAL -—PuLAINTIFFS—HE&8SPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XLI,r.1 
—"Judgment', meaning of—Case disposed of by two 
judgments, preliminary and final—Appeal accdm- 


panied by final judgment alone, validity of—Appeal : 


not attacking preliminary judgment, effect of. 

Where a Court has disposed of a case by two 
judgments one on & preliminary issue and the other 
on the remaining issues and 


ment finally delivered, however succinctly, both the 
judgments taken togather constitute the judgment 
within the meaning of O. XLI,r. 1, Civil Procedure 
Code, no matter whether or not there is a reference 
tothe previous judgment inthe finaland unless a 
memorandum of appeal is accompanied by copies of 
both the judgments it cannot be, said to be validly 
presented. [p. 400, cols. 1 & 2.] 

[Oase-law discussed. ] 

The presence or absence of groundsof appeal 


attacking the preliminary judgment though a good: 


ground for dispensing with the preliminary judg- 
ment or for extending time for filing of that judg- 
ment or the contrary, has nothing to do with the 
question whether the appeal when filed was validly 
presented or not. [p. 400, col. 2.] 


First appeal, under’s. 4lof Act VI. of 
1818, from the decree of the Senior Sub- 
ae Gurgaon, dated the 31st March, 
l ‘ 


Messrs. Kishen Dayal and Bishen Narain, 
for the Appellants. i z 
Messrs. Jagan Nath Aggarwal and Lal 
Chand, for the Respondents. 
l JUDGMENT. . | 
Dalip Singh, J.—A preliminary ob- 
jection has been taken to the hearing of 
this appeal on the ground that the pro- 
visions of O. XLI, r. 1, Civil Procedure 
Oode, have not been complied with and 
that, therefore, there was no proper pre- 
sentation. of the appeal. 
' ‘Phe facts are that a preliminary issue 
as to jurisdiction. was decided by the 
Oourt in favour of the plaintiff on the 
25th February, 1921. The Court then pro- 
ceeded to try the other issues and finally 
on the 31st March, 1922, gave judgment in 
favour of the plaintiff. The defendants 
appealed and put in acopy of the judg- 
ment dealing with the issues other than 
the issue of jurisdiction. So far as the 
judgment on the question of jurisdiction 
is concerned at the time of the nresenta- 


has not incorporated: 
the judgment on the preliminary issuein the judg-: 


! 


a 
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tion of the appeal the Oounsel made note 
that this judgment would be supplied 
before the date of the preliminary hear- 
ing. When the appeal was filed the office 
again reminded the Counsel of the absence 
of the judgment and the Counsel again 
undertook to supply the missivg portion 
of the judgment, before the date of hear- 
ing. The copy, however, was never sup- 
plied and was, therefore, never included 
in the appeal as presented, 

The cese was admitted to a Division 
Bench by a Single Benen of this Court 
and the usual order for printing the record 
was passed. The objection taken is that 
as O. XLI, r. 1 requires that a copy of the 
decree appealed from and of the judgment 
on which it is founded should be filed 
with the appeal. The appeal in this case 
has not been properly presented because 
only a portion of the judgment so requir- 
ed has been filed with the appeal. 

Counsel for the respondents has cited a 
number ofrulings which support his con- 
tention. In Bhiwani Cotton Spinning & 
Weaving Mills v. Firm Bishen Sahai Bhag- 
wan Das(l) in a similar case this Court 
held that the appeal was not properly 
presented and that, therefore, the appeal 
failed. This case was followed in another 
Division Bench ruling reported ag 
Abdullah v. Behari Lal (2), In 
Labha Singh v. Basant Singh (3) another 
Division Bench similarly held that there 
was no proper presentation of the appeal, 
though they extended thetimefor filing 
the missing judgment in the cireumstanceg 
of that particular ease. In Fazl-un nissa v, 
Didar Hussain (4) another Division Bench 
ruling, theappeal was dismissed and the 
preliminary objection was sustained. Soa 
also in Oivil Appeal No. 2059 of 1993 - 
a Division Bench ruling, the prelimi- 
nary objection was sustained and the 
appeal failed, as also in a Single Bench judga 
ment, Civil Appeal No. 876 of 1927, which 
is the latest ruling on the point, 

On the other hand in Morton v, 
(5) a Division Bench of this Court 
held that the judgment in that pars 
ticular case was a self-contained judg- 


(1) 105 Ind. Cas. 593; 28 P. L. R, 537. 
ORE SEE LC kan jt orak 
L9) n : aoe SR n a 1. R.1937 Lah, 449; 9 Lah, 

5 99 Ind. Cos. 770, E Lal. 257; 9 Lee P ^ 
L, R. 15; A. Z, R, 1021 Lah, 103, See ena 


Woodfall 


-- 
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ment and .that, therefore, the preliminary 
objection failed and in Dhani Ram v. Goman 


':(6)-another Division Bench held that as no 


grounds of appeal were taken against the 
“judgment on ‘the preliminary issue ii 


7' "iwagunnecesedry to:file a copy of the judg- 


meńt and the preliminary. objection was 


. i Yejected, In Morton v. Woodfall (5) the 
^. ' final judgment referred to the decision on 


In a. third class of eases the Court. may 


intend to incorporate -the judgment on ` 


the preliminary issues in the’ judgment 
finally delivered and, however succinctly, 
embody the preliminary judgment in the 
final judgment and in such .a Gare, the 
judgment ‘finally delivered ‘is ‘the -whole 
judgment in the case "and the appeal will 
be properly presented even though .the 
first judgment. is not filed with it. ^" 

"Motion v.'"Wooodfall (5) ‘seems to me 
to fall into this last category of cases. 
If, .however, it be.held that it falis really 
in the -first or second .of these classes‘then, 
with the greatest ‘respect ‘to the jJearüed 
Judges who dee ded that case, I ‘must 
differ from it and.it seems to me.thatithe 


whole. trend of ‘the ‘authorities of ‘this | 


Courts against that‘particular judgment. 


In some judgments 1t seems to have been. 


successfully contended that the qüestion 
whetherthe grounds of appeal did or did 


. not-attack the preliminary judgement would ' 
make ‘sonte difference in the case. | But it 
seems to me that the presence or absence 


| 


jesue. Such a case occurred in the ruling 


: reported as Fagl-un-nissa v. Didar Husain 


absence of: grounds ‘of appeal against 
the: preliminary- judgment has nothing to 


^ . ¢he-case, m EM do with the question at all. 


~ 
2 . 


; 
^ * 
. B 


In another class of cases there may. be 
‘a.reference in the final judgment, to the 
judgment, on the. preliminary issues and 
the-intention ofthe Court may be by that 
reference to make the previous judgment 


, a part of the final judgment. In other 


words the Court either expressly or 


impliedly states that the judgment on, 
the: preliminary issues should .be read: 
pnd considered as.& part of the judgment. 
-. delivered ‘at the end; of the case. In such 


d 


case, again, it seems clear to me that 
the judgmentis embodied in two separate 


‘documents and the appeal is not properly 


presented unless both the documents are 


- . fled. along. with the copy of the decree, < 
^ oW8)108Ind,Cee T 


Mr. Kishen: Dayal for the appellants - 


has contended. thatin all these classes of 


cases the judgment finally delivered is: 
the whole judgment in the case,” The des . 


cisions on the previous issues according to 
himareordersandthereasons given for those 
orders are judgments on which the order-is 
based. The final judgment according to 
his contention rests on the orders so passed 
and the reasons for those orders are wholly 


unnecessary tothe final judgment. This. - 
argument would imply that the provisions ` 
- of O. XX,r.0 do not apply to a case in 


which certain issues of law or fact are 


separately dealt with under the provisions. 


of O. XIV; r. 2, but O. XX, r. 5 does not 
make any such distinction and it seems 


-to me that to hold what Counsel wishes ug 


r 


t 


10010.1998 © . is 


&bsurdities. For instance, it would logi- 


. cally. follow from the. arguments ‘of the 
Counsel that & judgment which contained , 


nothing except a, reference to decisions 
of allthe issues would be a complete and 
good judgment in the case. This seems 


. to. me to be wholly unreasonable and it 


is the more logical way’ of looking 'at 
the matter to take the view. that the pro- 


plied with by the Court in that the judgment 


. has not been -delivered finally in the case, 

. but has been delivered ‘piece-meal, a . pro-^ 
ceeding which is not really contemplated” 
. by the terms of the Oode of Civil Procedure 


and which is an irregularity, though, of 


- course, it does not really affect the merits 
. of the casein any way; From this point 
. of. view the decision.in Dhani Ram v,.: 
. Goman (6) may be upheld, on the ground 

, that what the. Court really did was to: 


dispense with the necessity of.putting.in 


E KAPOOR v.NANHBL. | 
to do might, involve this, Courtin great. 


* 


t 


` 


` 


. visions of O. XX, r. 1 have not been com- . 


- 


a portion of the judgment, which ‘was con: : 


tained in & separate document and whigh. .” 2 
was not attacked in the’ grounds of appeal- 
. in any way. In the present casé the very. 


first -ground of appeal does attack-the decis 


sion on the preliminary. issue -and, theres 


fore, the case is not on all fours. with 


Dhani Ram v. Goman.-(s).. Further, itis 
- elear that. the Counsel in thé case.thought . 


t 
+ 
F- 
` 


that it was necessary to file the judgment- 


and it was merely carelessness, either on: 


. his part or on the client's part that-the © - 
..- judgment was not so filed... There is, theres: - 
“wi. fore,-no occasion for this Court to exercise. -; . 


any dispensing power in favour of the-ap. 
pella t. MC CAE EE 


# 


7$ 


It has been &ontended that ‘as the ‘ease 
- Was admitted by a.Single Bench as a ‘first 
appeal and a ‘note.existed that .a copy: of- 


Ya 


the. judgment would be supplied later and 
had not been so supplied it should’ bé 


presumed that the learned Judge who:ad-: 


mitted the case dispensed witha copy of 
this judgment, -It-seems to me far more 


t 


> z 
Toc 
` 


L 


1 


` 
* 


r 


probable that the point:was, not-brought.to: 
the noticeof the learned Judgeat all, and , 
Agent, G. I; P. Ry. Co. v. Jasrup Shrinath’ 


(7) is a ruling which is .distinguishable 
even if that ruling lays down correct law. ^ 

It was further contended that the 'pre- 
liminary issue.decided; being only one of 


. jurisdiction; the decree was not founded 
on that portion of the judgment in any” 


^ 
, 


(7) 90 Ind, Cas. 136; A. LR, 1020 Neg. 67, 
naa Nes 
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way, and that, therefore, it.was not neces" 
sary. to file that portion of the, judgment: 
There might be much to say for . this line 
of argument if the matter were res integra, 
but I do not see that the matter is open 
so far as this Court is concerned. in view 
of the. decision of the Full Bench reported . 
as Firm Lal Chand-Mangal Sen v. Firm 
Behari.Lol-Melir Chand (8) There may 
possibly be cases where the decree may 
not be founded on the judgment on the 
preliminary issue, but 1 must not be 
taken to express any opinion on this 
point. - E 
‘For the above reasons I am of opinion 
that the; preliminary objection must prevail 
and I would aceordingly dismiss. the appeal 
with costs. ` 
- Fforde, J.—I agree. uu 

Ry L. | | Appeal dismissed, 
(8) 84 Ind. Cas. 259; 5 Lah. 288; A. I, R. 1924 Lah 
425; 6 Lah. Lu J. 558; 1 Lah. Cas. 36 (F. B.). 


Se à ^ » 
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' NAGPUR JUDICIAL COMMIS- 
^». ^ . SIONER'S COURT. 
'-" §gconp Civiru Appaat No. 6 or 1927. 
; .  ' August 24,1927, = 
: . Present:—Mr. Findlay, J. C. | 
EAPOOR AND orners—Daranpants Nos. 2 ` 
©  * AND 4—APPELLANTS ^| 
> 3 versus — ee 
Musammat NANHI-—PriiNTIFE 
' AND ANOTHER —DEFÉENDANT— 
ROS RESPONDENTS. `- SEN 
| O.P. Tenaney Act (I of 1920), Sch. IT, Art. 1—Ten- 
ancy right-—Disposseesion for more. than two years— 


: Loss of remedy—Subsequent, forcible recovery of possess 


js 4 


' .gion—Tenancy, whether revived. 2 MM 
If the right of a co-tenant to recover possession of '. 


his land^ from another ‘co-tenant who has taken 
“exclusive possession of the same. has become barred 


-by limitation under the O. P. Tenancy Act, his sub- 
-. gequént' forcible recovery of possession cannot re- 
'ereate the tenancy in his favour and will not entitle 


" a 


him to- resist successfully a suit: for possession by 


.the other tenant who has been recognised by- the 
-landlord as such, . 


Brindabun Chunder Roy v. Tara Chand Banerjee 
(1); followed. SUM | Nn 

"Second appeal from a decree of the Ad- 
ditional District. Judge, Seoni, dated the 
98th September, 1926, in ;Civil Appeal No, 
33 of 1920, .. 
. Mr. W, B, 
lants.: ri Eus 
- Mr, W. R Puronih, ior the Respondents. 


A ` 


Pendharkar, for. the Appel. 


40$ 


JUDGMENT.—The first plaintif- 
respondent brought the present suit for 
possession of occupancy field No. 18/2 in 
_ Mauza Parasiya (Seoni) under the follow- 
ing circu:nstances. The family tree is as 
|” follows;— | 


$ 


^. . .OHAMR 
. (died more than 20 years ago) 





Jethu = Musammat Gana — Musammat 





(pre-deceased, | Gyana, Sagani, 
Ghamru) (defendant 
No. 1). Musammat Nanhi, 
(plaintiff 
Ganesha m 
poor, Saroop, Ohetu, 
(defendant (defendant . (defendant 
No 2.) . No. 3.) No. 4.) 


.  ltisnot disputed now that Chamru was 

the ordinary-ténant of the field. His son 
Jethu predeceased him, while Chamru 
himself died 20 years ago. There are find- 
ings of fact by both the lower Courts, 
which I see no reason or room for dis- 
turbing, that Ganesha, grandson of Chamru 
and Gana,. Ohamru's son, held the field 
jointly. Apparently, the Subordinate Judge 
eame to the conelusion that, after Gana's 
death, the field becamethe sole property 
of Ganesha and hissons. It is difficult to 
understand how he arrived at this con- 
clusion, and the Additional District Judge, 
who tried the appeal, was undoubtedly 
correct in rejecting it. What is absolute- 
ly clear, however, is that after QGana's 
death, Musammat Sagani held charge of 
the field and dealt with it as her own 
tenancy. She made a registered gift there- 
of in favour of the present plaintiff 
(respondent No. 1) and for somefour years 
the landlord recognized the latter as tenant 
‘and accepted rent from her and she was 
admittedly alone in possession thereof, The 
view taken by the Judge of the first 
Oourt as to what subsequently occurred 
. was obviously wrong. He admitted that the 
` present  defendánt.appellünts could: not 
recover their share in the tenancy -by a 
Buit under the Tenancy Act as that was 
barred, but as they took forcible posses. 
sion in Kuar 1921, he held that the posi: 
tion was saved in their favour. This ia 
needless to say an entirely wrong view of 
the law. As Mr. Justice Markby pointed 
put in Brindabun Chunder Roy v, Tara 


' BARBTAWAR MAL v. Mist Lat. 


. for which the 
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Chand Banerjee (i) it is “an accepted 
‘doctrine in our Courts that, if a party 
who has been 12 years out of possession, 
and-whose suit is, therefore, barred, should 
again get into.possession, he is not (to 
use an English phrase) remitted to his old 
title; our Courts adopting, as pointed out 


^ - by Sir Lawrence Peel in Doe d, Sibchunder 


Doss v. Sibkissen Bonnerjee (2) the English 
rule that there is no remitter to a right 
party had no remedy by 
action at all.” < 
. Ildonot find it necessary to discuss the 
question decided by Kinkhede, A, J.C., 
in Banan v. Ranjitsingh (3), decided on 
19th July, 1924, for the present plaintiff 
Musammat Nanhi.cannot, by any stretch of 
the imagination, be described as a tres- 
passer, and, in any event, it seems to me. 
that the principle enunciated in the Bengal 
Law Report decision quoted above effectual- 
ly controverts the view taken by Kinkhede, 
A. J. O, inthe saidcase. It seems to me, 
therefore, that whatever rights the defend- 
ant-appellants may originally have had in ` 
the tenancy and, at the most, they would 
only have been entitled to joint possession 
with Musammat Sagani or Musammat Nanhi 
these rights have effectually disappeared 
under the bar of limitation, and their 
re-taking forcible possession in Kuar 1924 
obviously cannot re-create any tenancy 
rights in their. favour. 

I fully agree with the judgment and 
decree of the Additional District Judge and 
dismiss the appeal accordingly. The appel- 
lants must bear the respondents’ costs. Costs 
in the lower Courts as already ordered, 

G. R. D. Appeal dismissed, 


å. N. A. 

(1) 11B. L. R. 222; 20 W. R, 114. 

(2) 1 Boulnois 70; 3 Ind. Deo. (o. 8.) 42, 
(8) 89 Ind. Cas. 762; A. I. R. 1920 Nag. 9B, 
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LAHORE HIGH COURT. 
© CivaL MISOBLLANEOUS Petition No. 111 - 
or 1923, . 
March 30, 1928, - 
Present :—Mr. Justice Bhide. 
Seth BAKHTAWAR MAL AND ANOTBER 
— Prats TIFFS—FPETiITIONERS ; 
: versus 
MISRI LAL AND aNoTRER—DREFENDANTS- 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 8, QjeaEz« 
pression of opinion by Judge Transfer, 


we’ Peet 
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It is desirable to transfer a case to another. Court 
where the Judge trying the case has already ex- 
pressed his opinion on the merits of the case. 


Petition for transfer of the case frem the: 


Court of the Senior Subordinate Judge, 


Julluadur, to some other competent Court. . 
Mr. S. L. Puri for Mr. Basant Krishna, 


for the Petitioners, qe 
Mr. Dhanpat Rai, for the Respondents. 


ORDER.—The only objecticn that the 


respondent raises to this transfer applica- 
tion is that he will be put to’ extra expense, 
Butthe respondent will get his costs if he 
wins. As the Judge has already exp-essed 
his opinion, itseems preferable that the case 
should go to some other Court. 

I transfer the case to the Court of the 
Senior Subordinate’ Judge, Hoshiarpur, 

. Which is only 24 miles from Jullundur. 

Parties to bear their costs. Parties shall 
appear before Senior Subordinate Judge, 
Hoshiarpur, for a date on 16th April, 192s, 

R. L Case transferred.. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ; 
Szoonp Orvit APrEAL No, 562 or 1926, . 
September 29, 1927. ; 
Present; —Mr. Findlay, J. C. 
DADOO AND OTHERS-—PLAINTIFFS— 
|... APPELLANTS 

versus us 

~, SUKHA--DzrzzNbpANRT—RESPONDENT, 

-C. P. Tenancy Act (I-of 1980), s. 104 (4), Ech. IT, 
Art. 1—Tenancy right—Ectinguishment by prescrip» 
tion—Limitation Act (IX of 1908), s. 28, whether 
applicable to tenancy rights. 

Section 28 ofthe Limitation Act applies to tanancy 
rights under the C. P. Tenancy Act and if a tenant 
fails to recover for more than two years his tenancy 
land from a trespasser, his tenancy right is ex- 
tinguished in view of the provisions of Ars. 1 of 
Sch. Il and s.104 (4) ofthe O.P. Tenancy Act and 
8. 28 of the Limitation Act. ; 

Kapoor v. Nanhi (1), followed, ; ` - 

Appeal against a decree of the District 
Judge, Chhindwara, dated the 4th October, 
1926, in Civil Appeal No, 27 of 1926. 

Mr. V. R. Dhoke, for the Appellants. 


Mr. A. V. Wazalwar, for the Respondent. l 


JUDGMENT. ——The first point raised 
on behalf ofthe plaintif-appellants is that 
although the remedy by way of suit by 
them is lost having regard to Art. 1 of 
the Second Schedule of the Tenancy 
Aot there wan no forfeiture or extin»tion 
ofthe tenant's right incurred by them, 


DÀDOÓ: t, BAKHA, 


. lower Appellate Court, 
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For this view, authority has been quoted 
in the shape of the judgment of Kinkhede, 
A.J. C, iu Banan v. Ranjit Singh (1).I bave, 
already in my judgment in Kapoor v. Nanht 


. (2) decided on the 24th of August, 1927, 


seen reason to disagree from that decision. I 
may further point out that as regards the 
present case, s. 28 of the Limitation Act 
does apply in view of the provision con- 
tained ins 104, sub.s. (4) of the Tenancy 
Act of 1920. Iaminfull agreement with 
the decision in Dalip Rai v. Deoki Rai (8) 
that the tenancy right was extinguished 
with the loss of the remedial right to 
recover possession. 

A further suggestion has been made 
that the land should have been held to be 
in the possession of the plaintiff-appellants 


. from 1922 to 1926. Iam wholly unable 


to find any sound basis for this conten- 
tion. The perfectly proper finding of fact 
arrived at by the lower Appellate Court is 


‘that the óriginal tenants hgve not been in 


possession since at least 1921-22 and it 
irrevocably follows therefrom that s. 104 


^ of the Tenancy Act combined with Art, 1 


of the Second Schedule thereto is a bar 
to the present suit. In any event the 
after & careful 
@onsideration of the evidence, has held 
that the defendant-respondent was in 
possession from 1922 onwards, and it has 
further held that the plaintiffs’ - allegation 
that they were dispossessed on 30th August, 
1925, was incorrect, : 

In those circumstances I¢annot see the 
slightest ground fordisturbing the judge 
ment and decree of the lower Appellate 
Court that the present suit was clearly 
barred. The appeal is dismissed. The 
appellants must bear the réspondént's costs, 
Costs in the lower Court as already 
ordered. 

G. R. D. Appeal dismissed, 

(1) 89 Ind. Cas, 252; A. T. R. 1926 Nag, 99. 

(2) 109 Ind. Cas. 401, 
A 21 A. 204; A. W, N. (1899) 86; 9 Ind. Dee. (Nio) 


- 
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' MADRAS HIGH COURT. 
Civiu Revision Pritrion No. 775 or 1926. 
January 17, 1928. 
Present:—Mr. Justice Jackson, 


B. R. NANJUNDA OHETTIAR—Countzr- 


PET)ITIONER—PETITIONER 
versus 


_. . NALLARKARUPPAN CHETTIAR— 


PETITIONER— RESPONDENT. 
' Civil Procedure Code (Act V of 1908), s. 78, O. X XI, 
rr: 5, 10—AÀ pplication for rateable distribution to Court 


‘distributing  assets—Decree received by distributing 


Court from Court passing decree only after receipt of 
assets—-Application, whether sustainable— Right to 
rateable distribution. l i 

An application for execution.of a decree can be 
made only to the. Court which passed the decree 
or, ifthe decree has been sentto another Court for 
execution then to that Court; an application cannot 
be made toa Court in anticipation that it may sub- 
sequently receive the decree by way of transfer from 


t 


the Court whieh passed the decree. 


The mode of transfer of a decree under O. XXI, . 


r..5, Civil Procedure Code, is by despatch of the 
decree and a Oourt is seised with authority to 


- execute only when it has received the decree. A 


mere order of the Court which passed the decree 
for transfer of the decree to another Court does not 
invest the latter with jurisdiction ‘to’ entertain an 
application for execution. l 

Wherean application for rateable distribution was 


` made to the Court receiving assets before receipt of 


the assets but the decree was received by that Court 
from the Court which ‘passed the decree only after 
the receipt of assets ; 2 l 

Held, that the distributing Court had no juris- 


. diction to order rateable distribution in favour of the 


v aaa since the. application itself was incom- 
petent, 

Petition, under s. 118 of Act V of 1808, 
praying the High Court to revise un order 
ofthe Court. of .the Subordinate Judge, 
Coimbatore, dated the 25th January, 1926, in 


' E. A. No. 834 of 1925,in O, 8. No, 127 of 
` 1923. 


. Mr, M, Krishna Bharathi, for the Peti- 


. $ioner, 


Mr. T. S, Anantaraman, for the Re- 
Bpondent. . ME 
“ JUDGMENT.—Petitioner seeks to re- 
vise the order of the Subordinate Judge of 


. Coimbatore in E. A. No. 884 of 1925. The 
` petitioner obtBined a money-decree against 
one M. 8. Pandaram, and in execution sold, 


on 14th October, 1925, three mortgage debts 
drawing the money on 15th October, 1925. 
The respondent had obtained a decree 


. &gainst the same person in the Court of 


the District Munsif of Coimbatore. Its 
transfer for execution to the Court of 
the Subordinate Judge was ordered on 
12th October, 1925. On 14th October, 1925, 


the respondent filed his execution applica-. 


plan, on 15th October, 1025, the recorda wera 
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received from the District Munsif. The 
question for determination is whether the 
respondent's application of 14th October, 
19259 was an application to the Oourt for 
the execution of decree for the payment of 
money as contemplated by 8. 73, Oode of 
Civil Procedure. _ : | 

There is no doubt that such application 
must beto the Court which passed the decree 
orifthedecreehas beensentto another Court, 
then to that Court, vide O. XXI, r. 10, Code 
of Civil Procedüre. That is to say, an appli- 
cation eannot be made to a Court in antici- 
pation that it may subsequently receive 
the decree by way of transfer. Then the 
questioh resolves itself into this, whether 


“the District Munsif's order oftransfer, dated 


12th October, 1925, vested the Subordinate 
Judge with jurisdiction to receive the exe- 
cution application of the 14th October. The 
learned Subordinate Judge thought that it 
did; “ the decree having been ordered to 
be transferred on 12th October, 1925, it mat- 
ters very littleas to the date on which it 
was received.” 

Butsuch an operative order of transfer 
does notseem to be contemplated by the 
Code. The mode of transfer in O: XXI, 
r. 5, Code of Civil Procedure is by despatch 


of the decree and a Court is presumably. 


only seised with authority to execute when 
it has received ‘the decree. Tha learned 
Subordinate Judge seems to agree that this 
isthe sense in which the relevant sections 
of the Oode should be read, but gets over 
them by observing that they are directory 


‘and not mandatory. But that formula 


hardly helps in the present case. A Court 
must obtain jurisdiction by some defi- 
nite act. Ifthe receipt of the decree from 
the Court which passed it is not the essen- 
tial act, what is? Itis not enough to say 
that the receipt is discretionary; or that the 
mere despatch is enough ; and a Court can- 
not arrogate jurisdiction toitself. lu must 
be held, therefore, that until a Court has 
reteived the decree it has no jurisdiction 10 
entertain an application for execution, and 
the application of 14th October, 1028, can- 
not help the respondent, There is no 
equity in these cases į within certain define 
ed limits the Statute-allows rateable distri- 
bution and otherwise parties. are left to 
their own devices, 

The petition is. allowed with cosis and 
the order of the lower Court is cancelled. 

f, N, Y. . Order set aside, 

A BÀ. ! 
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ALLAHABAD HIGH COURT. 
BEzoND O1vin Appgat No. 2095 or 1827. 
. . January 21, 1928, 
Present:—Mr, Justice Mukerji acd 
Mr. Justice Boys. 
HARIHAR PRASAD AND OTHERS — 
PLAINTIPFS—APPRLLANTS. 


versus : 
HARENDRA BAHADUR SINGH 
_ 7 DEFENDANT— RESPONDENT, 

U. P. Court of Wards Act (IV of 1912), ss. €, 10, 8? 
—Assumption of estate by Court of Wards—Sir landa 
recorded in Ward's name—Right of ward tc enter 
into contracts—Partial assumption, legality o*—Pre- 
sumption. : 

A proprietor in regard to whose property 2 dec- 
laration has been made under s. 10 of the U. E. Court 


of Wards Act isa ward and is incompetent to enter 


into a contract even though he is still recorded in 
the khewat as in possession of certain sir lands. 

Section 10 ofthe Act does not contemplete as- 
sumption by the Court of Wards of only a portion 
of the property of a ‘proprietor. 

he mere fact that certain sir lands of a proprietor 

are left with him for cultivation does not leac to an 
inference that that portion of the property hes been 
intentionally left out of the superintendence >Ë the 
Court of Wards. 


Second appeal from a decree of the 
Additional Subordinate Judge, Gorakhpur, 
reversing thatof the Munsif, Deoria. 

Mr. B. Malik, for the Appellants. 


JUDGMENT.—This is a plaintiff's 
appeal. He brought the suit out of which 
it has arisen, on foot ofa promissory note 
executed on 13th August, 1928, by the 
respondent. The suit was decreed by’ the 
Court of first ingtance and was dismissed by 
the lower Appellate Court. The ground for 
the dismissal by the lower Appellate ' Court 
was that the execution of the document by 
the respondent, who is a ward of the Court, 
was prohibited by s. 37 of the Court of Wards 
Act, being Act IV of 1912. 

It appears that the respondent's estate 
was taken over by the Oourt of Wards for 
management, at the respondent’s own 
request made under s.10 of the United 
Provinces Court of Wards Act. Unders. 37 
of the same Act, “A ward shall not be com- 
DOOD Es aaien to enter into any con;raet 
which may involve him in’ pecuriary 
liability’. The Court of first instance 
found on the basis ofcertain copies of 
khataunis and khewats, that the respondent 
was still recorded as in possession of certain 
sir lands and that his namg was still 
recorded in certain khewats, It came tc the 
conclusion that the respondent was, in epite 
of his property being under the managenent 
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"ward". 
'ward' within the meaning of s. 
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of the Court of Wards, in possession of 
certain property as a private owner an 
that, therefore, s. 37 of the United Provinces 
Court of Wards Act had no application, at 
least, to the extent of the private property. 


" The lower Appellate Court didnot enter into 


the question -as to whether it was a fact 
that the respondent was in possession of 
some property on his ownaccount. It held 
that the respondent was a ward within 
the meaning of s. 3 and s. 37 of the 
Act and the probibition applied with 
full force. 

Ins. 3, a ward is defined, inter alia, as “a 
proprietor in regard to whose property si 
declaration. has been made under s. 10"; 
The notification referred to by the lower 
Appellate Court shows that with respect to 
the respondent's property, a notification was 
published under s. 10 of the Court of Wards 
Act, It is pointed that in the earlier portion 
of the definition of a ‘ward’, the phrase, 
“property or any part of property” has been 
used, while with regard to the later portion 
of the definition, similar words have not 
been used. It is argued that for a proprietor, 
with regard to whose property a declaration 
has been made under s. 10, to be a ward, it 
must be proved that his entire property has 
been taken over by the Court of Wards. 
This argument implies an addition of the 
words, "the whole of" between the words 
"to" and "whose" in the definition of the 
word “ward” ins. 3. There is no justification 
for any such addition. If we read, s. 10 of 
the Court of Wards Act we shall find no 
room for the supposition that the Court of 
Wards would take over only a portion of the 
property of a person who makes an applica- 
tion under that section. The presumption, 
therefore, is that the law contemplated the 
taking over of the entire property and, in 
this view, there was no necessity for adding 
the words “or a portion of the property" 


-after the word “property” in the third and 


fourth lines of the definition of the word 
The respondent was, therefore, a 
37 of the 
Act and the judgment of. the Court below 
must he regarded asright. .: 

We have examined the judgment of the 
‘Court of firstinstance. We find that on the 
evidence before it the Court below was not 
justified in holding that certain portion of 
the property of the respondent was exempted 
from the superintendence of the Court of 
Wards. The sir lands of a proprietor whose 
property has been taken over by the Court 


3 
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of Wards for management are often left 
with him for cultivation, It would be much 
better that the proprietor himself should be 
allowed to cultivate his own sirlanda than 
letting the same outto tenants. If it was 


. Bought to prove that a portion of the 


property had been intentionally left out of 
the superintendence of the Court of Wards, 


. that fact should have been definitely 
established... Thus, either on facts or om 


Jaw, there is no justification for interference 
withthe decree of the lower Appellate Court 
and we dismiss this appeal under O. XLI, 
T. 11 of the Civil Procedure Code, : 
ANA Appeal dismissed, 


(ppp eres 


MADRAS HIGH COURT. 
Crvin Revision Petition No. 235 or 1927. 
December 12, 1927. 

Present ; —Mr. Justice Devadoss. 
Tug GREATINDIAN PENINSULA 
RAILWAY COMPANY, BOMBAY 

AND OTHERS— PETITIONERS . 


EE. versus 
MAGETI SRBERAMULU-— PLAINTIFE— 


RESPONDENT. 
Railways Act (IX of 1890), 3.77—Civil Procedure 
Code (Act V of 1908), s. 80—V alid notice to Railway 
Company—Assumption of administration by Secretary 


of State--Fresh notice under s. 80, Civil Procedure 
Code, whether necessary. 


Where after proper notice of suit had been given 
to a Railway Company under s, 77 of the Railways 
Act, bya consignor for loss of goods in transit, the 
Secretary of State took over the Railway Administra- 
tion and a suit was filed against the Railway Com- 
pany and the Secretary of State’ without further 
notice under s. 80 of the Civil Procedure Code: 


. Held, that the suit was not bad for want of notice 


under s. 80, Civil Procedure Code. [p. 407, col. 2] | 
Tt is open to a party to give a combined notice 
satisfying the requirements ofs.77 of the Railways 


‘Act and s. 80, Civil Procedure Code. |ibid.] 


Petition, under s. 95 of Act IX of 1887, 


‘praying the High Court to revise a decree 
of the Court of the Provincial District 


Munsif, Rajamundry, in S. C. 8. No. 679 of 


Mr. O. T. G. Nambiar, for the Peti- 
tioners. 

Mr. P. V. Vallaba Charyulu, for the Re- 
spondent. 


` JUDGMENT.—This is an application 
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` of notice under s. 
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to revise the decree of the District Munsif 
of Rajamundry in Small Cause Suit No. 679 
of 1925. The plaintiff's suit ia for damages 
for loss of goodsin transit and defendants 
Nos. 2 and 4 are the G.I. P. Railway Com- 
pany and the Secretary of State for India 
in Council. The District Munsif decreed 
the suit. The Secretary of State has filed 
this petition. : 

The contentjon of Mr. Nambiar on behalf 
of the petitioner is that no notice was 
served on the Secretary of State as 
required under s. 80, Civil Procedure Code. 


The plaintiff who consigned at Bombay 


some goods has brought this suit against 
the Railway Company and the Secretary 
of State for loss of goods in transit. He 
gave a notice as required under s. 77 of 
the Indian Railways Act within six months 
of the loss, that is, on 20th February; 1925, 
The Railway Administration was taken 
over by the Secretary of State for India on 
lst July, 1925, and the suit was filed on 
18th August, 1925. The question is whe- 


e 


ther the suit is bad by reason of the want - 


80, Oivil Procedure 
Code. It is urged by Mr. Nambiar that 
the provisions of s. 80, Civil. Procedure 
Code, are imperative and before a suit 
could be filed against the Secretary of 
State the provisions of s, 80 should be 
strictly complied with as regards the names 
of parties, place of residence and other 
particulars and & suit could not be filed 
before the expiry of two months from the 
date of service of notice. Section 77 of 
the Indian Railways Act runs as follows:— 
“A person shall not be entitled to a refund of 
an overcharge in respect of animalsor goods 
carried by Railway or to compensation for 
the loss, destruction or deterioration of 
animals or goods delivered to be so 


carried, unless his claim tothe refund or 


compensation has been preferred in writing 


by him or on his behalf to the Railway .. 


Administration -within six months from the 
date of the delivery of the animals or 
goods for carriage by Railway.” Before a 
suit could be filed against the Railway 
Administration a claim aa regards loss 
should. be made within six months and in 
the absence of such notice a suit is not 
maintainable and as this has been de- 
cided over and over again it is unnecessary 
to refer to the authorities on the point. 
The question is whether in this case a 
second notice under s. 80, Civil Procedure 


Code, is necessary. Itis urged forthe re- 
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BSpondent by Mr. Vallabha Oharyulu that 
notice unders. 77 of the Indian Railways 
Act has to be given to the Railway Ad- 
ministration and as under 8; 3, cl: 6 "Railway 
Administration by the Government means 
‘the manager of the Railway and includes. 
fhe Government" and as under s. 140,a 
notice is required bythis Act to be served 
on the Railway Administration, it may. be- 
served in the case of a Railway Administra-- 
.tion by the Government .on the manager 
‘thy delivering a notice or other document 


tothe manager or his agent, or by leaving . 


it at his office, or by forwarding it by 
post in a prepaid letter addressed to the 
manager or agent at'his office and regis: 
tered under Part III of Indian Post Office’ 
Act, 1866,” and that a notice-to the manager 


of the Railway Administration is sufficient - the ] 
‘plied with the -requirements of 


notice to the Government, that is, to the 
Secretary of State., I do not think that a 
mere notice to the administration of the 
loss of goods is sufficient compliance with 
the requirements of s. 80, Civil Procedure 
Code, for s. c0, Civil Procedure Code re- 


quires certain, particulars to be mentioned , 


and in the absence of such. particulars 
the notice cannotsbe held valid. It was 
held in Radha Sham Basah v. Secretary of 
State for India (1) that & notice given 
under s, 80, Civil Procedure Code was suffi- 
cient compliance with the requirements of 
B, 77 of the Railways Act. In order.to make 
' the Railway Administration liable for a 
loss, a notice within six months is a con- 


dition precedent and without giving such 


notice a Railway Administration cannot be- 


made liable and in order to make the , 


Secretary of State liable it is necessary 
that notice should be given under. s. 80, 
. Oivil Procedure Code. Butit is open toa 

party to give a combined notice which 
would satisfy the requirements of s, 77 
of the Indian Railways Act as well as the 
requirements of s. 80, Civil Procedure Code. 
In this case when the notice of, the loss 
. of goods was given to the Railway Adminis- 
tration, the Railway Administration had 
not been taken over by the Secretary of 
State; in other words, the Railway was not 
a State Railway. The question is, after a. 


"party has complied with the requirements . 
of law at the time when the Railway was. 


not a State Railway, ishe to lose the 
benefit of what he has done by reason of 
the Secretary of State taking over 
the administration at a time when 


(1) 34 Ind. Cag. 130; 44 C. 16,23 0. L. J, 547; 20 C. 


P ? 
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the’ right tosue, so faras the plaintif ig 
concerned - had matured? "Thé còntention 
on behalf of thè petitioner is that even 
though the administration was taken over 
long after the notice. was given, yet the 
Secretary of State is entitled to a fresh 
notice unders, 80, Civil Procedure Code, 
I am unable to uphold this contention. 
When the Secretary of State takes over 
the administration of a Railway Company 
or when he buys the Company, he takes 
or- buys it subject to all the liabilities of 
the Railway Administration, It is not as if 
the plaintiff is seeking a remedy against 
the Secretary of State. for anything done 
by any of his officers at the time 
when the cause of action arose. If the. 
cause of action arose against the Railway 
Administration after the plaintiff had com- 
law in 
order to enable him to filea suit against 


“the Railway Administration, it is not open 


to the Secretary of State to take over the 
administration and then ask the person 
who has got a valid claim against the 
Railway Administration to give further 
notice unders. 80, Civil Procedure Code, 
The ease would have been different ifthe 
Secretary of State was the owner of the 
Railway at thetime of the lossin which 
case the acts] of the Railway servants would - 


have been acts of the Secretary of State 


and assuch he would be entitled to no- 
tice unders. 80, Civil Procedure Code. As 


I said, it is open to a party to give a 


combined notice which would satisfy all 
the. requirements of s. 77 of the Indian 
Railways Act and s. 80, Civil Procedure 
Code. Butif a party does not.do that he 
must give a notice under s. 77 within six 
months in order to enable him to claim 


.compensation for loss of gonds and he must 
give a notice under s. 80, Civil Procedure 


Qode, in order to enable him to file a suit 
against the Secretary of State. But in- 
asmuch as. the Secretary of State has 
intervened at a later stage, thatis, at a 
stage when the plaintiff: had his claim 
ready against the Railway Company, it is 
not open to him to say that he must have 
a, fresh notice under s. 80, Civil Procedure 
Code. It is‘unnecessary in this view to con- 


sider -the Privy Council cass’ reported as 


Bhag Chand Dagdusa Gujrathi v Secretary 
0 Siate for India (2) whera their Lord- 


l Is 10t Ind Cas. 237; (1997 M. W. N. 531; 53 M. L, J. 


gi: A.I. R. 1927 P. O. 176; 25 A. L. J. 611; 29 Bom. 
L R 1227: 46 C. L. J. 76; 1 Luck. Cas. 291: 51 B. 725; 
39 Q. W. N. 61; 26 L. W. 809; 541, A.338(P.0). — | 


= p. 
*, + 


— 
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hipa held that. as provisions. of s 80; 
Oivil Procedure Code, were imperative, . 
-Dord Sumner observed “To argue as the. 
. appellants did, that the plaintiffs bada right 
urgently calling for a remedy, whilefs, 8U” 
is mere procedure, is ‘fallacious for s. 80° 
imposes a statutory and unqualified obliga- 
tion upon the Court.” This observation 
does not in any way affect the presen 
. question. As I said if the Railway was, 
a State Railway : under Government at the 
time theloss occurred notice under s. 80, 
Civil Procédure Code, would be imperative. 
In Radha Sham.Basah v. Secretary of State 
for India (1) it was held that notice given 
to the Collector under s, 80, Civil Procedure 
Code, was sufficient compliance with the 
provisions of s. 77 of the Indian Railways. 
Act. There, the notice was given within 
six months and the suit was after two months 
after the-date of notice, so that the notice 
to the Collector, under. 8, 80, Civil Pro- 
cedure. Code, was held to be sufficient com- 
RES with the provisions of 8.77 of the 
ailways Act. 

In this case Exs. B and B (1) show .that 
the plaintiff not.only complained of. the 
loss of goods and claimed. compensation 
but gave notice of suit inasmuch as he 
- distinctly stated that he should have early 
remittance of the amount claimed and in 
default he would be putto the necessity of 
seeking reliefina Court of Law. I think 
this is sufficient notice of suit so far as 
the Railway Administration was concerned, 
The Secretary of State having taken over 
the Administration of the Railway Company 
stands in the shoes of the Railway Adminis- 
tration which ‘he took over and, therefore, 
the suit which is good against the Railway 
Administration is also good against him, 
The petition fails and is dismissed, with 
costs. 
V, N. Y. Petition dismissed, 

LAHORE HIGH COURT. 
` SECOND OiviL APPEAL No.:2613 
." or 1928. ~ - 
l January 25, 1928! : 
Present;—Mr. Justice Tek Ohand and 
. Mr. Justice Bhide. - | 

NANWAN AND OTHERS—PLAINTIFFS— 
APPELLANTS 

versus 

' NATHU AND OTHERS— DEFENDANTS —- 

RESPONDENTS. 


Specific "T. Act (I -of 1807), s 89—Swit : for 
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tuicelation- Diseretimn of Court to grant  velief— 


Sutt for mere injunction by plaintiff out of possession, «. B 


competency of. . 
In & swit under s. 39, Specific Relief Act, it is 
‘discretionary | with the Court to grant relief to a 
person who is out of possession and -can obtain 
effiéacious: relief otherwise. [p. 409, col. 2] .  .. 
‘Shankar Lal v. Saruplat (1), followed. 
. Where a: plaintif is out of possession: his proper 
remedy i isa suit for possession T 8 mere suit foy 


` injunction is not competent. [ibid.] hs. 
‘Second appeal from a decree of the 


District Judge, Delhi, dated the 27th August, ` 


1993; affirming thatof the Munsif, First ` 


Class, Delhi, dated the 27th November, 


Messrs. Ghulam Rasul and I. C. Ghopra, 
forthe Appellants. — 
Lala Sardha_ Ram, R. S, for the ` Ree . 
spondents, 


J UDGMENT.~-This judgment sin dis- 
pose of Civil Appeals Nos. 9618, 2614 and 
2615 of 1993, which arise out of three 
suits brou ght by the same plaintiffs in re-- 
apect of certain sites and kacha houses 
standing. thereon. situate in Basti Ohama- 
ran in the town of Delhi. The contesting 
defendant.in each case is Ghulam Mohi- 


-ud-Din who has become the ultimate 


owner by sales effected by certain other 
Ghamars, who purported to sell.the pro- 
perty as full owners, . 
In the suit which gave rise to Civil 
Appeal No. .2615 the plaintiffs claimed a 
declaration that they were the owners of the 
site in question and that the sale-deeda 
. dated the. 29th January, 1916,in favour 
of defendant No, 1 and that dated 1th 
September, 1917, in favour of defendant 
No. 2, relating to that property were 


. null and void against their rights. In 


each of the other two suits they sued 
for issue of a perpetual injunction against 


he defendants directing them not. to 


build any new pucca or kacha - houses on 


‘the site. In each’ case the contesting 


defendant denied the plaintiffs’ title and 
claimed that the vendors were owners, 
who had full power to sell. He also 


. : pleaded that the suite were not maintain- 


able in- the form. in which they were 


. brought. 


; The trial. Court held that the’ plaintiffs 


- were the owners of the land, but that ` 


the vendors had `a permanent right cf 
residence i» the kacha houses built by 
them and were not liable to ejectment, 


“He further held that the plaintiffs were . 
nof in possession of the property in dis-. 


pate in each case and that they could 


aN 


a. m 


- have been allowed... ; 
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or for issue of injunction. : - 


On appeal the learned. District . Judge 


held that though the.plaintiffs were. the 
owners.,of the lands; the „vendors, were 
permanent tenants possessing full powers 


to alienate their malbas:and algo the right . 
of residenge, and thatthe vendee Ghulam 
Mohi-ud-Din was..entitled. to improve the. 


property by. any -manner he liked. . The 


earned Judge further, held that as the . 
plaintifis-.had. failed. to prove their posses-. 
sion of the property in dispute, thesuits . 


did not. lie in the formin which they vere 
brought. -He accordingly affirmed the order 
of the lower Court: dismissing their. suits 
and olosed his judgment-with the remark 
that even if the. plaint in each, case be 


permitted to be amended, so as to claim. 


relief for. possession, the plaintiffs had no 
right to. oust the defendants, . 


. In second appeal-it has been urged (a). 
that permanent- tenancy was not pleaded 


nor was an issue framed- thereon and, 
the leerned Judge ought. not to- have 


given a- decision on that. point and based.’ 


‘Ais judgment on the assumption that the 
vendors were. permanent tenants; (b) that 
one of the suits (Second Appeal No. 2615 
of 1923) was. really one -under ‘s, 39. of 


the Specific Relief .Act- and as such wag 


clearly. maintainable; and that there was 
no legal bar -to the maintainability of 
the other two suits, and (c) that; in a 
ease, amendment -of the plaints should 


After -hearing. Counsel for both sides 


l at length we .are .of opinion that the. 


first of these contentions is well-founded 
and ought :to succeed. .In view of the fact 


that permanent tenancy was not pleaded. 


nor any issue framed in respect of it; it was 


nos fair to the -plaintiffs to give a de- ' 


finite finding against them on that point, 


Ths question as.to whether tenancies of.. 
- this kind’are of a permanent nature is. 
always one of considerable difficulty and . 
Courts should record a decision on it after. 
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deeds by the alienors were ineffectual apainst - 
‘their rights. -It has-been found ‘thatthe 


plaintifis-were not in possession and thia 


being & finding of fact is binding on us. 
,Such a suit is obviously not one under. 
8. 39 and. is not “maintainable. ‘Even if 
‘the suitis to be treated as.one under that 


section, it is. discretionary with the Court 
to grant relief to a person who.is out of 


possession aid can obtain efficacious relief 


otherwise. Shankar. Lal v. Sariuplal (1). 
In .the .other two suits the sole. relief 
claimed, . was. the issue of a } 
injunction .restraining the 


not done, 


to thé frame of the suits and the manner 


in which the cases were conducted- in the. ` 


Oourt below, we cannot say that the learned 


‘District’. Judge exercised his discretion. | 
- wrongly in refusing to allow amendment, 
^ The appeals fail and are dismissed. In | 
view of,all:the circumstances, we leave 
the parties to bear their own costs through- 
OU by, ur eye e ; 


R. L. mE | .. Appeals dismiss o 
(1) 13 Ind; Cas, 19; 34 A. 140; 8 A. L. J, 1297, ii 


* 
^ ac 
s 
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.ALLAHABAD HIGH COURT, 
First CiviL APPBAL No. 57 or 1925. 
.^ y February 2,1928. .. 
Present :—Mr.' Justice Sulaiman 
and Mr. Justice Kendall 
"PARBATI—DEFENDANT—A PPBLLANT 


E | versus l 
SARUP SINGH—PIAINTIPR— 

. : RESPONDENT. ; 
. Limitation Act (IX of 1908), Sch. I, Art. 11¢— 
Registered contract signed by- one party | alone— Seit 


de ‘breach of ‘contract, whether governed by Art, 


full and proper enquiry: in a. ease in | 77 


which the point ‘has been raised and not, 
in issue and the parties had opportunity 
to- lead evidence in.support of their re-. 


spective contentions.-- . 


We are,: however, of. opinion: that the 


second. contention, is--devoid of all suits 
(O. A. No: 2515 of 1923) -a bare declara-. 
tion was claimed that the plaintiffs were . 


owners, of the site and : that the sale- 


‘executed by both parties: or by ` 


"is -complete because it has been 


2 Article 116 of Sch. I of the Limitation Act ia not. 


confined in its operation to contracts in writing 
ed Dy | 8 Or defendants. If 
‘there is avalid contract evidenced by a registered 
document which, thougn signed by only one party, 


accept 
other, Art. 116 would apply. [p. 412, col. 1 i by the 


ed. < 
Ambalavana Pandaram v. Vaguran (2), Kott 
Y.. Valtur Zámindar (3), Panchanan Das d. umie = 


a, permanent . 
unc vendee from . 
building on the: site, The plaintiffs ms 
.been found. to. be out of possession of 
these sites .also and their remedy was. .. 
to sue, for possession. This they. have. _ 
and the prayer for. injunction’ 
.has been rightly refused. Having regard 


9i Bapuji v. Nilkantha Annoji (1), ok follow- | 


t 
"S 
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. Kunja Behari Malo (4) and Bouwang Raja Challaphroo 
Ghowdhury v. Banga Behary Sen (5), followed. 
^ Tricomdas . Cooverji Bhaja v. Gopinathji Thakur 
(6), referred to. | 

First appeal from adecree of the Second 
Subordinate Judge, Saharanpur. 

Messrs. Nehal Chand, Surendro Nath Sen 
and B. Malik, forthe Appellant. ` 

-Sir. Tej 
Harendra Krishna Mukerji, for the Respond- 
ent, Y | i 


' JUDGMENT.—This is a defendant's 
appeal arising out of a suit brought 
by Sardar Sarup Singh for damages 
for -breech of -a@ contract. Some of 
the facts are admitted and others are 
clearly proved. There was. undoubtedly 
a contract, oral at first, between Musammat 
Parbation the one hand and Sardar Tara 
Singh, the father of the plaintiff, on the 
other, under which it was agreed between 
the parties that Musammat Parbati would 
grant a lease of certain house property 
for six years on a certain rent. The lease 
money was to be payable in instalment 
and nearly half of it was to be paid at. 
the very beginning. Onthe 17th of March, 


1918, Musammat Parbati executed a receipt. 


. for a sum of Rs. 3,300 acknowledging that 
ghe had received that amount on account 
of lease money in respect. of the houses 


and the shops for the period mentioned, ' 
It was a disputed point in the- Court - 
balow whether on that date she had only . 
received Rs. 2.950 or had received the. 


whole of Rs. 3,300. On the next day, viz. 
18th of March, 1918, Sardar Tara Singh 
executed a document called a thekanama 
which was really akabuliyat or the counter- 
part of a lease under which he under- 
' took to take the property on lease on the 
conditions mentioned above. This docu- 
ment was duly registered. The recital con- 
tained in this deed shows that only Rs. 2,950 
had been paid under the receipt, dated 
the 17th cf March, 1918,. and that the 
balanee of Rs. 350 would be paid within 
& month, 'The esse for the plaintiff was 
that this document was faired out from 
a draft which had been’ prepared long 
before that date and that was the ex- 
planation offered as regards the discrepancy 
between the recital of this deed and that 
of the receipt. On behalfof the defend- 
ant it wes urged that as a.matter of. 
fact only Rs. 2,950 had been paid in cash 
and the balance of Rs. 350 remained out- 
ptanding, though a receipt was given for 
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the whole. amount and that it waa on 
account of the failure to pay the balance - 
that the defendant did not execute the 
pafta. It was further pleaded that the 
claim was barred by the three years’ rule 
of limitation. 

The learned Subordinate Judge has held 
that the full amount of Rs. 3,300 had been 
paid when the receipt was executed and 
he has accepted the explanation offered 
by the plaintiff as to the discrepancy in 
the recital contained in the thekanama. 
He is further of opinion that the breach 
was committed by the defendant particular- 
ly as the payment of Rs. 350 had been 
made, and even if if had not been made 
it is not shown that the time fixed for 
its payment, was of the essence of the 
contract, He is further of opinion that 
the claim is not barred by limitation, but 
is saved by the provisions of Art. 116 
of the Indian Limitation Act. 

- As regards the question of fact which 
was in dispute in this case, the evidence 
is all one-sided. The plaintiff Sarup Singh 


‘has gone into the witness-box and he has 


also produced a witness Bali Ram. 


According to this oral evidence, the whole 


amount mentioned in the receipt was paid 
in cash before the receipt was obtained 
and the discrepancy in the thekanama was 
due to the fact that it was faired- out 
from a draft prepared previously. The 
defendant has not gone into the witness- 
box and ‘has produced no evidence to rebut 
it. Therefore, the evidence remains 
absolutely uncontradicted. The plaintiff's 
evidence further goes on to show that 
the draft of the thekanama had actually 
been dictated by Musammat Parbati her- 
self, and that the thekanama. was exe 
ecuted and registered in pursuance of the 
contract entered into by the parties, and 
that after the registration of the deed the 
original was given to Musammat Parbati 
who kept it and accepted the came. This - 
evidence has been believed by the Court 
below, and in the absence of any evidence 
to the contrary we are unable to take 
a different view of that evidence. We 
are thusin agreement with the learned 


.Bubordinate Judge that Rs 350 had been © 


paid. Even if it had not been paid in 
time the,time of its payment not being | 
of the essence of the contract, there would 
be no breach committed on the part of 
the plaintiff so as to entitle the. defend- 
ant to avoid the. contract. The execution - 


|| 
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of the patta by Musammat Parbati was 
entirely a matter within her power and 
if she wanted to perform her part of the 
contract, there could possibly be.no ob- 
staclein herway. Under the circumstances 
the breach was undoubtedly committed by 
the appellant, > 

The only question, and by no means an 
easy one, which remains for decision is 
whether the claim was barred by limita- 
tion. It is wholly unnecessary in this case 
to consider the question whether the 
transaction of lease can be validly com- 
pleted by the execution and registration 
of a kabuliyat withoutany registered patta. 
On this puint- there has been 8 conflict of 
opinion between this. High Court and 
the other High Courte. We have. not to 
consider the question whether any com- 
plets conveyance took place or not, We 
have only to consider whether, there was 
& contract for the grant of a lease and 
whether that contract has been broken. 
That there was a contract and there has 
been a breach cannot now be disputed. 
The only question is whether the present 


Buit can be described as a suit for come 


pensation for breach of a contract in 
writing registered, within the meaning 
of Art. 116 of tbe Indian Limitation 
‘Act. The learned Advocate for the appel- 
lant contends in the first place that the 
terms ‘of the kabuliyatdo not show any 
undertaking on the part of Musammat 
Parbati, and, therefore, the document does 
not embody any complete contract which 
has been broken. It is, obviously the 
document which was intended to be exe- 
cuted by the lessee, and the language is 
‘only in the first person. But. there can 
be no doubt that it embodies all the 
terms of the lease and the conditions under 
which it was to be taken by the legsee 


and granted by the lessor. We are, there- ' 


fore, unable to hold that the complete terms 
of the contract of lease are not embodied 
in this document. 
. The next contention isthat it cannot be 
.said to be a contract in writing, registered, 
when itis purely a unilateral instrument. 
,lt is contended that unless there is a 
-mutual consent, there cannot be any agree- 
.ment and consequently there cannot be 
` any contract and that, therefore, the present 
suit is not based on -the: breach of .a 
contract in -writing registered and that 
the cause of action does not arise out of 
 Bny registered contract, In support of 
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force in this interpretation. 
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" un dit 

this gontsntion, reference has been made 
to the case of Apaji Bapujiv. Nilkantha 
Annaji (1) where the learned Chief Justice 
expressed the view that the words "contract 
in writing" contemplate an agreement 


in writing signed by both the parties 


affected thereby, and: that an agreement 
signed only by one of the parties does not 
satisfy the requirements of the law unless 
the assent of the other party appears in 
any way from the agreement itself, If the 
article were to be taken in its strict 
literal sense, there might be considerable 
On the other 
hand, the view which prevails in Madras 
and Caleutta is that there is no justification : 
for introducing into the'Article words like 


“executed by both parties" or “executed 


by the person sued against". Ambalavana 
Pandaram v.Vaguran (2) Kotappa v. 
Vallur Zamindar (3), Panchanan Daa 
Majumdar v, Kunja Behari Malo . (4) and 
Bowwang Raja Chellaphroo' Chwodhury v. 
Banga Behari Sen (5), It seems to usim- 
possible to hold that the words like “ex- 


-ecuted by both parties" are deemed to be 
- understood in this Article. In India where 


& large number of documents are executed. 
by only one party and not the other, and 
where indentures sigued by both parties 
are not common, it would cause great 
hardship if we were to.interpret this Article 


as applicable only to cases where both parties 


have signed: the same document. In that 


view the section would also become wholly 


inapplicable to cases of registered sale- 
deeds, registered mortgage-deeds and regis- 
tered bonds.and agreements which are 
signed by only one party, We are also 
‘of opinion that there is no justification 
for limiting this Article to the case where 
the registered document is signed by the 
defendant only. The Article does not con- 
tain those words and there is no reason 
why those words should be interpolated. 
If there is a valid contract evidenced by 
& registered document, which though signed 


by only one party.is complete because it 


has been accepted by the other, and breach 
of that contract has been committed, it 
seems to us that Art, 116 would be 
(1) 3 Bom. L. R. 667. JM 
d 19 M. 52; 5 M. L. J. 228;:6 Ind. Dec. (N. s.) 


(3) 95 M.'50 ; 11M. L. J. 125, 


. (4) 1 Ind. Cas. 438 ; 25 0. 683; 9 OC. L.J, 1; 12 O. W. 
N. 028 ' 


af 31 Ind. Oas. 391; 20 O, W, N, 408; 220. L. J. 
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equally applicable. to such a case. The 


Madras and Calcutta cases cited above ~ 
.Were cases where the registered contract | 


was signed by -only one party and two of 
. those cases were actually cases of a regis- 


tered kabuliyat- without the. patta. The. 


| Courts: ‘held that’ Art. 116 was appli- 


‘gable. No ease holding the contrary view 


, has been: cited before.us. We have already 
pointed out that cases in which the question 
is whether the transaction of a lease is 
complete. by the execution: and registra- 
tion of only. the kabuliyat are not. cases. 
which are directly in point.. | E 

In an other case, viz. Tricomdas Cooverji 
Bhoja v. Gopinathji Thakur (6), their. Lord- 


ships of the Privy Council had to consider. 


whether a, suit brought for recovery of 
rent undera registered kabuliyat was gover- 
ned by Art, 116 or not. That was a 
case where a patia was executed, though 
it is not. quite clear from the judgment 
or the report» whether that patta; was re- 
gistered. . The kabuliyat, however, was un- 
doubtedly registered. and the suit was 
brought on the basis of that registered 
kabuliyat.. Their Lordships laid down that 
in view of a series of decisions all one 
way it must be. held that Art. 116 was 
applicable and that breach of contract in 
writing registered had been committed by 
non-payment of rent, That case may not 
be directly’ in point, but it does show 
that their Lordships took a liberal view 
of Art. 116 and applied it, although 
there was Art, 110 which specially refers 
to suitsfor arrears of rent, Having regard 
to this. state of the suthorities, we are of 
opinion that the view taken by the learned 
Subordinate Judge that the claim was not 
barred by limitation but was governed by 
the six years’ rule of limitation as laid 
down in Art, 116 was correct. ; 
The result, therefore, is that this appeal 
is dismissed with costs. ; 
A.N. A, Appeal dismissed. 
(6) 39 Ind. Cas. 156 : 44 O. 759;1 P.L. J. 262; 
À. L. J. 217 ;25 O. L. J. 279 ; 32 M. L. J; 357 ; 21 
T. 262; 21 O. W.N. 577 ; (1917) M. W. N. 363; 
L. W. 654; 19 Bom. L. R. 450; 44 I. A. 65 (P. 0). 
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ALLAHABAD HIGH COURT. . 
Civin, Reviston No. 204 oF 1927, .- 

d |. January 18,1928.  — 

..*. Present; —Mr. Justice Dalal. . 


 HonpB88—APPLICANTS ` 
TSUS 


US ON | 
JAGAT SINGH AND ANOTHER—ORJEOTORS— . 


. Opposire PakTIES. 


` Civil Procedure Code (Act V of 1908), O. XXI, ria. 
XIT, rr. 1, 2, j—Death of decree<holder penda - 


16,0. XXI 


10010,1098 =. 


E 


. MOHAN SINGH AND 0TABRS—DRORER- ^. 


Qa * 


€ 


ing execution proceedings— Application. to substitute - -- -' 


legal representatives— Jurisdiction of Court to which 
decree is transferred to substitute parties--Step-in-aid 


of execution—Limitation Act (IX of' 1908), Sch, I—-- `; 


Art. 182 (à). 


the death of the decree-holder pending the appli- 
cation. [p. 413, eol. 2.] 


' -An application- for. execution does ‘not abate ón ` 


Order XXI, r. 16, Oivil Procedure. Code, applies ' 


‘only to substitution along with ‘execution and there . 
-is nobar under any of the rules in Sch. I of the Code . 
.of Civil Procedure to substitution of names. by an 
. Executing Court when an execution proceeding. is 


already pending. [ibid.] | : 
An application for substitution -of thelegal repré- 
sentatives of-judgment-debtor is a.step-in-aid of execu- ` 
tion. [ibid.] MEME A 
Pitam Singh v.-Tota Singh (1) and Annamalai 
Mudaliar v. Ramier (2), referred to. i 20 y, 


Civil revision from an orderofthe Judge,” 


Small Causes Court, Agra. 


Messrs. K.N. Laghate ‘and G. Agarwela, | 


for the Applicants.- -> 
'Mr. G. K. Shinde, for the Opposite 
Party. 
JUDGMENT.—The qüestion to ba 
decided here is whether limitation of an 
application for execution filedin the Court 
of Small Causes on 13th February, 1925, was 


Saved or not by action taken by the decree- 


holcer in earlier years. That Court passed 
the money decree on 2nd June, 1920, The 
first execution application was presented 
by the original decree-holder on 16th Nove 
ember, 1921, and the application was trange 


ferred to the Court of the regular Munsif © 
of Fatehabad on J7th November, 192]. 


During the pendency of proceedings in the 


Fatehabad Court the decree-bolder died and `` | 


his successors-in-interest, Durga Prasad 
and others, applied to that Court on 18th 


February, 1927, for substitution of their. - 


names in place of that of the original decree- 
holder and for continuation of execution 
proceedings. They deposited process-fée 
for service of notices on the judgment- 
debtors on 21st March, 1922, and notices 


were issued. On 16th April, 1922, the. 


Fatehabad Court directed substitution of 
names and amended the application, "The 


e 1 
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proceedings in execution were stayed be- 


cause a connected original suit: was pending 
and finally on 19th February,’ 1924, the. 
Fatehabad Court rejected the application. 
The next application was filed in the Court 
of Small Causes on 13th February, 1925, 
and was dismissed in default on 6th April, 
1925. Subsequent to this date the decree’ 
was sold to persons who are applicants in. 


revision here and they applied for substitu- , 


tion and, execution under O. X XI, r. 16 on 


15th December, 1926, This application was ' 


. dismissed. The Court conceded that it was, 
within time from the next preceding ap- 


plication of 13th February, 1925, but it was . 


of opinion that the application of Durga 
Prasad and others of 18th February, 1922, 
did not save limitation as it was not madein 
the proper.formof 18 columns to the proper 


Court of Small Causes, but was wrongly - 


made merely for substitution and to the 
Court at Fatehabad, where the application. 
was transferred for execution. 
application was removed the decree-holder, 
"would have to refer back to. 16th November, 
1921, when the. first application for execu-- 
tion -was made .by-the original decree- 
holder, and that was obviously of no. 
benefit to the applicants because it was filed 
more than threeyears prior to the 13th Feb- 
ruary, 1920. . ^ |. 7. o - 

The applicants have come here on the 
ground that the Oourt of Small .Causes 
refused to exercise jurisdiction which was 
. vested in it of executing the decree. I, 
think the point was correctly argued by 
Mr. Laghate that the Qourt overlooked the 
consideration of the question. whether the 
application of 18th February, 1922, was or 
was not some step-in-aid of execution’ of 
the decres.- The Subordinate Court refused 
the -benefit of the -application of 18th 
- February, 1922, on the -ground that 
the application was not made in accord-. 
ance with law to the proper. Court 
of execution, but did-not consider whether 
it was a step-in-aid of execution or not, 
The two matters are distinct under para. 5 
of Art. 182.and not concurrent. Mr. Shinde 
on behalf of the respondents relied on 
the.defects in the application not being 


as directed by O. XXI, r. 16, and urged 
that those defeóéts prevented the applica- 
tion from being one that could be treated 
as a step-in-aid of execution. It may: be 
observed that the limitations are of an 


‘application being in accordance with law . 


| MOHÀN SINGH T. JAGAT SINGH. 


When that: 


application for substitution of names 


. Madras 


: ‘accordance with law? It 
one for execution and to the proper Court, | 


48. 


and.tothe proper Court where a step-in- 
aid of execution is put forward to save 
limitation.. Firat of all I am not prepared 
tohold that the Fatehabad Court had no 


‘jurisdiction to substitute the names of the 


legal. representatives of the decree-ho 
Rule 1 of O. XXII does apply to dee 
proceedings; only rr. 3, 4 and 8 of that order 
donotapply. There can, therefcre, be no 
abatement. of- the application for 
execution. Rule 16 applies only to 
substitution along with execution and 
there does not appear to me.to be any bar 
under any.of the rules in Sch. I of the Code 
of. Civil Procedure to substitution of names 
by an.Executing Court when an- exeeution 
proceeding is already pending. - . 

Apart from this the application of 18th 
February, 1922, was a step-in-aidof execution 
as warning the judgment-debtors that the 


-decree-holder had died and that D urga Prasad 


and others desired subsequently to take pro- 
ceedings in- execution. "This was giving 
thejudgment-debtors an opportunity to 
objectif .they .liked and. they did not 
object. There can be no. doubt that an 
isa 


step-in-aid of execution. A Bench of thig 


Court has held accordingly. in Pitam Singh 


E L4 


v. Tota Singh. (1) A judgment of the 

| High Court .in Annamalai 
Mudaliar v. Ramier (2) is of ‘considerable 
interest when applied to the facts of the 
present. case. There the application was 
made to the Court which passed the 
decree butthe objection taken was that 
it was merely an application. for substitu« 
tion and not one for execution as required 


under 8. 232 of the previous Code of Oivil 


Procedure corresponding to O. XXI r 16 
The learned Judges repelled this obie din 
n following worde:— —— deha 
. “Weare unable to agree’ with this cone 
clusion, The petition, as appears Hn ‘ite 
terms; was Intended as a ‘step-in-aid of 


execution, esit sought the recognition by 


the Court of the petitioner's ri 

‘ . pet right 
execute, which recognition -it was ca hs 
the Court to grant or withhold. . Tae queg« 
tion then arises was it an- application in 

litis nodoübt tru 
as pointed out by Sir Bhashyam "uen 
in Rama Chandra Aiyar v, Subramania 
Chettiar (3) thats. 232, Civil Procedure 
Code, does not provide for dn appliege« 
:(1)28 A, 300; 4 A, L. J, 184; A, W. N, (1907) 74, 


(2) 31 M. 284; 18 M, L, d, 24:4 M, 
() 1à M, add A. vM RN 
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tion in this form, but contemplates that 
the transferee should apply for execution 
of the decree without any preliminary of 
the kind, merely giving noticeof the 
application to the transferor and the 
jadgment-debtor. Consequently when, in- 
stead of applying for execution, the ap- 
pellant put in his: application for recogni- 
tion as transferee, the Oourt might have 
returned the petition to him, for amend- 
ment as not in accordance with the 
section. Instead of doing this, the Court 
made the order prayed for and the defend- 
ant did not appealagainstit as he might 
have done. Under these circumstances 
the application must be taken to have been 
in accordance with law", 

‘tn Inthe present case also it was open to 
the -judgment-debtors to objectto the 
jurisdiction of the Fatehabad Court or to 
the form of the application. They did 
neither Whether Durga Prasad and. 
others conceived their remedy rightly or 
wrongly it seems clear that the application 
of 18th February, 1922, was a step-in-aid 
of execution, that is, they filed the applica- 
tion in the desire to further their object of 
executing the decree. 

I set aside the order of the lower Court 
dated 14th June, 1927, and direct that 
Court to proceed with the application for 
execution, dated 15th December, 1526. The 
applicant shall receive the costs of this 
Court from the opposite party. | 

ALN, A, Order set aside, 


^-^ 


MADRAS HIGH COURT. 
econo Civit APPEAL No. 58 or 1925, 
November 21, 1927. 
Present:—Mr. Justice Wallace and 
Mr. Justice Srinivasa Ayyangar. 
RAMA ROW AND ANOTRER—PLAINTIFES 
Nos. 2 AND 3—APFELLANTS 
` VETSUS 
'"SOMASUNDARAM ASARY 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
Trespass--Swit on title—Obtaining of temporary 
injunction pending swit—Dismiesal of suit—Success- 
ful defendant, suit ‘by, for damages--" Action on the 
case —Necessity of malice—'Action as on trespass’, 
whether maintainable. 
Every interference by a Court withthe person or 
roperty of a party at the instance of another cannot 
be held tobe prima ae a trespass by that other 
prely' on the ground that that othey does not 
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succeed in proving that he had justification in law to 
move the Court. [p. 416, col. 1.] l 

When the plaintiffs grievance arises directly from 
the order ofa Judicial Tribunal, though itis moved 
thereso by a private party, the defendant would not 
be responsible in damages unless he had acted with 
malice, as well as without reasonable and probable 
cause, and the only action maintainable is an “action 
on the case", and no suit lies as on trespass. [ibid 

In a suit by the defendants against the plaintiffs 
for a declaration of their title to a strip of ground 
and for an. injunction restraining the plaintiffs from 
erecting any construction thereon, the defendants 
obtained an adinterim injunction. The title to the 
strip of ground was eventually found in favour of 
the plaintiffs. In a suit by the defendants for damages: 

Held, that apart from their cause of action on the 
abuse of the process of the Court, to maintain which 
they were bound to prove want of reasonable and 
probable cause and malice, the plaintiffs had no 
separate cause of action in the nature ofa trespass 
on the ground of defendants’ interference with their 
lawful rights to build on their own property. [p. 416, 
cols. 1 & 2.] 
anap Md v. Ganapathi .Goundan (4), fol» 
owed. 


Norendra Nath Koer v. Bhusan Chandra Pal (1) 


and Bhut Nath Pal Mistry v. Chandra Benode Pal 
Chowdhury (2), not followed. i / 


Second appeal against a decree ofthe 
Court ofthe Additional Subordinate Judge, 
Ramnad at Madura. in A. S. No. 2 of 1924 
(A. S. No. 333. of 1922 on the file of the 
District Court, Ramnad at Madura), pre- 
ferred against that of 


No. 825 of 1920. 
: Messrs. T.: L. Venkatarama Aiyar and 
K. Sankara Sastri, for the Appellants. 

Mr. A. V. Narayanaswami Atyar, for th 
Respondents. 


JUDGMENT.—The original suit in 
this case was for damages for maliciously 
roeuribg an injunction ina suit on title, 
na suit by the defendants against the 
plaintiffs for a declaration of their title 
to & strip of ground and for an injunction 
restraining the plaintiffs from erecting any 
construction thereon, the defendants 
obtained anad interim injunction which re- 
mained in force from llth January, 1917, 
till 3lst December, 1918. Thetitle to the 
strip of ground was eventually found in 
favourof the plaintiffs, Plaintiffs on this 
filed the present suit. The first Court 
found the plaintifis were entitled to 
damages. The lower Appellate Court 
dismissed thesuit. The main reason given 
by the lower Appellate Court was that the 
plaintifis had failed to prove want . of 
reasonable and probable cause end malice, 
Plaintifa here jo pecend appeal de 
Jobe 


the Court of: 
the District Munsif, Paramakudi, in O. 8, © 


“ 


. of the Court, to maintain which they admit . 


109 I. O. 1928 - 
not contest that finding, which isa finding 


of fact, but contend that, apart’ from their 
cause of action on the abuse.of the process 


they are bound to prove want of reasonable 


. and probable cause and malice, they - have 


a separate cause of action in the, nature of 


& trespass on. the ground of defendants’. 


interference with their lawful rights to 
build on their own property,and that the 
lower Appellate Court ought to have given 
them a decree on that alternative cause of 
action, it being unnecessary for such a cause 
ofaction to prove want of reasonable and 
prohable cause or malice. SS oe 

Thus the question argued before us is. 
whether apart from the “action on the 
case" a separate action for trespass will 
lie. On first impression one would have 
decided that such a suit could not lie since 
the trespass if there 
not by the party but by the Court, 
and when the Court after -hearing 


both parties passed an order which in- : 
interference with the legiti- 


volved an 
mate rights of a party who has no 
cause for damages unless the interference 
of the Court was.obtained by an abuse of 
its process, actuated by malice, and involv- 
ing want of reasonable and probable cause 


in which case.the action would lie “on the. 


case" and not on the trespass. But our 


attention has been called to a Fall Bench . 


decision of five Judges in the Calcutta 
High Court reported as Norendra Nath 
Koer. v. Bhusan Chandra Pal (1), which ap- 


‘pears to support a Bench ruling of that 


no 


Court reported in Bhut Nath Pal Mistry v. 


Chandra Benode Pal Chowdhury (2). Inthe 


latter case it was héld that an action ‘lies 
on the footing of trespass on an injunction 
wrongfully issued by a Court against the 
party who moved the High Court for the 
injunction, the injunction not being with- 
out jurisdiction and there being no proof 
of malice or want of reasonable and prob- 
&ble cause, the reasoning being that the 
obtaining of such an injunetion was in 


the nature Ofa@ trespass by the mover on- 


the rights of the party restrained. The case 
before : the ; 
wrongful attachment of the plaintiff's goods, 
and before the referring Bench the case 
in Bhut Nath Pal Mistry v. Chandra Benode 
Pal Chowdhury (2) was strongly relied 
upon. The referring Judges in the Full 


(1) 57 Ind. Cas. 375; 31 C. TL. J. 495 (P, BJ. 
(4) 10 Ind, Cas, 443 10 Q, Lids 24, 


RAMA RoW v, SOMASUNDARAM ABARY. 


is a trespass, is. 


Full Bench was a case of 
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Bench case both doubted the’ correctness 
of Bhut Nath Pal Mistry v. Chandra 
Benode Pal Chowdhury (2), but the Full 
Bench ina very brief judgment appears 
to approve or does not disapprove that set 
of decisions: which lay down "that a per- 
son, who unlawfully interferes with .the 


exercise of the property rights of another 
commits an act inthe nature of trespass to 


property and is liable for damages in an 
action for trespass,” and puts forward 


` Bhut Nath Pal Misiry v. Chandra Benode 
- Pal Chowdhury (2) as an illustration of 
‘that class of decisions. 


The Full Bench 
referred the case back to the Division 


Bench, The Division Bench ruling is re- 


ported as Bhushan Chandra Palv. Naren- 
dra Nath Koor (8) and that Bench followed 
Bhut Nath Pal Mistry v. Chandra Benode 
Pal Chowhdury (2) and held that an action 


‘for trespass lay. A ruling of this Court 


which has been relied on by the respond- 
ents herein, Nanjappa Chettiar v. Gana- 
pathi Gounden (4) was referred to before 
the Division Bench and was put one side 
as it was. "not regarded asa case of tres- 
pass at all,” | 

Now the authority ofthe Full Bench of 
Oaleutta is of course of great weight, but. 
we &re not precluded here from considering 
for ourselves the correctness of that 
decision. As we have said it contented 
itself. merely with refusing to say that 
Bhut Nath Pal Mistry v. Chandra Benode 


Pal Chowdhury (2) was wrong, although 


invited to do so. We have, therefore, to 
consider the correctness of the decision i 

Bhut Nath Pal Mistry v. Chandra Binoda 
Pal Chowdhury (2). itrelies chiefly on an. 
English ease, Clissold v. Cratchley (5). 
That was a case where a writ of fi fa had 
been taken out by & Solicitor to direct the 
Sheriff to levy execution on. the plaintiff's 
goods after the decree under which ex- 
ecution was taken out had been satisfied 
and, therefore, after the judgment had 
come toan end. . The learned Judges there 
held that the judgment being at an end, 
the writ was without jurisdiction and, there-. 
fore, was null and void, and that the 


. defendant, therefore, could not justify his 
: interference by Posie any valid order 
of the Court, an 


therefore, he wasin the 


- (8) 80 Ind. Cab. 280; 32 C. L. J. 236, 
(4) 12 Ind. Cas.507; 35 M. 598; 10 M, L, T, 385; 
Oe) do» PESE "i ER 8 m 
H oo. 144, . d d&, B, 005; 102 L. 
020; 54 B. J,.443j 28 T, L, 8. 409, ' = 
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'position of'a trespasser liable in damages 
. assuch. The principls is that where the 
interference is by way ofa valid or regular 
-order of the Court the orly action which . 
‘will lieis one "on the case” but when it 
is by means ‘of a void order the proper 
action is one of trespass. It appearato us, 
- therefore, that this decision is no authority 
‘for the position taken in Bhut Nath Pal 
` Mistry v. Chandra Benode- Pal Chowdhury 
(2). The exact position set out in the Clissold 
. v. Cratchley; (5) case was adopted by the 


Caleutt& High Court itself in an od 


case inf Bishun Singh v. Wyatt (6). 
‘think the principle which we have a 
"from Clissold v. Cratchley (5) is the core 


‘rect one. Ir: has been also laid down by 


"Lush, J., Smith v. Sydney (1). 
* “The authorities distinguish: between an 


act of Court and an act of parties: and. 


it is only when the proceedings are seb 


‘aside on the latter ground that the party . 


- is made a wrong. doer.” 


It surely’ would not be right to hold in : 
'&ffect that every interference ‘by a Court ` 


with the person or property of a party 
at the instance of another is prima facie 
' B8 trespass by that other unless that other 
. Bucoseds in proving that he had justi- 
fication in. law. There seems no more 
reasonable ground for holding this than 
‘for holding that any unsuccessful suit 


. brought against 8 party is .a-causé of 


“action for damages, and ‘that proposition 
has been repeatedly repudiated by Courtsof 
‘Law-—See Norendra Nath Koer v, Bhushan 


Chandra Pal (1) the Caleutta Full Bench : 
decision alréady quoted, the Bishun Singh v. - 


. Wyatt (6) already quoted, and the remarks 
of Bower, L. Ji, quoted. at, page 689 ‘in 
Arjun Singh v. Parbati (8). 


The ruling of this Court in Nanjappa | rate charged and decreed was 24 per cent. 


‘Chettiar v. Ganapathi Goundan(4)ia in point. 
The learned Judges lay down at page 6027 


as a well-established rule that " when - 


the -plaintiff's grievance .arises directly 
from the order of e Judicial Tribunal, 


- though it is moved thereto by a private 


party the: defendant would not be ‘reg. 
'ponsible in damages unless he had acted 


with malice as wellas without reasonable . 


“af 11, “Ind, Oas. 729; 14 O. i. 2,515; 160; W. N. 


(1) (1870) 5 Q. B. 203 at p. 200; 39 L. J Q. B. 144; 23 


. 16; 18 W. R. 628. 


| (8) 69 Ind. Qai. 173; 44 A, 887; 20 A, L. J. 636; A. fı- 
, R 192 AIL 
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and probable -cause”: that i is, the only. action 
maintainable is an action "on the. case.’ 

No attempt to found an action on tres- 
pass appears to: have been put forward 
in that case, nor has it as a matter of ` 
fact been put: forward as an alternative - 
in the plaint in the present case. We- 


Ae 


are of opinion, therefore, that .no action . 


lies here on trespass, and that the lower 2 
Court. was right. ` 


„We, therefore, . dismiss 
this appeal with costs. 
Y. NY. - Appeal di dismissed. 


Lo an EA 


+ 
m th, 


. LAHORE. HIGH COURT. 

. Funsr OiviL APPEAL No. 1344 or 1923. 
February 27, 3928. - 

Present: -—Mr. J ustice Harrison. and 

- Mr. Justice Dalip Singh. . 

BULAKI MAL. AND Son, “BANKERS 

—PLAINTIFFS—APPELLANTS - 
VETSUS,- 
Mr. B. L. PESRIOHA, ENGINEZER— 


DEFENDANT— RESPONDENT. . 
Interest—Interest decreed at high rate—Power af- 
Court to refuse to award inter est after date of 


' decree. 


Where interest at a high Bi &, " "T 34: per cent. 
perannum has been decreed there is no justification ' 


; for allowing interest after the decree. . 


Firstappealas regards future interest 
from the decree of the Senior Subordinate ^ 
228" Lahore, -dated ths 14th . March, 

Mr, Jawahir Singh, for the Appellants, 

; JUDGMENT.—The only point raised 
in this appeal is whether. interest aíter 
decree should have been allowed. The 


and, therefore, in our opinion there would. 
have been ‘no possible justification for . 


allowing interest after decree,’ We dige 
miss the appeal, ' 
B. L, 


Appeal dismissed, 
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: PRIVY COUNCIL. 
. ArPsaL FROM TRE Ogou JUDIOIAL ComMIs- 
SIONER 8 COURT. 
. . March 29, 1928. E 
Present :—Viscouat Sumner, Lord _ . 
Sinha,Sir John Wallis and . © | 
Sir Lancelot Sanderson. 

. Kunwar JANG BAHADUR —JUDGAENT- 

DESTOR—AFPELLANT = ' 


eo. . VETUS t 
'. Tag BANK or UPPER INDIA, 


Liurrgp, LUCKNOW 18 Liqurpation—. , ^ 


Dac«&gg- HoubpgR— RESPOvDENT3, | 

Civil Procedure Code (Act V of 1928), ss. 89, 41, 60," 
09,0: XXII, r. 12—Transfer of decree for execution 
— Jurisdiction of parent Court and, Court of transfer 
—Certifying result of execution proceedings—Death 
of judgment-debtor—Abatement.. of proceedings— 


Application for substitution made to, transferee Court — 


Mere defect in procedure—Acquiescence by legal re- 
presentative in irregular procedure inthe Court of 
transfer—W aver. A 


under s. 39, Civil Procedure Code, 1908, for execution 


to another Court, the former Oourt does not altoge-' 
thar loss seisin' of the decree. But the Court of 
transfer obtains .jurisdiction to ‘deal with that 
particular exesution. proceeding . and retains such 
jurisdiction .until such execution, is withdrawn or 
stayed or until it certifies (under s. 41) to ths Court 
which passed the decree either that the -decres has 
baan executed. or if it fails to execute the decree, the: 


circumstances attending such failure.: [p. 419, col. 1] 


Where a decree is transferred to another Court for. 
execution and during the pendency of execution pro- 


'' osedings initiated by the deoree-holder in the Court 
of transfer and bafore:-such -Gourt has, 


under s. 41, 


< Qivil Procedure Code, certified the result of the execus 


- tion ,prozeedings to the, Court 


"r 


„for the exsrciss of such j 


passing the deoree,, 
ths judgment-dabtor dies, the pe do not, 
thereby abate and ‘the Court of ‘transfer does not 
loss its jurisdiction over them. . Its jurisdiction over- 
th» execution. procsedings continues as before, but ‘a: 


eartain procedure is prescribed by s. 50 of the Oode 
urisdiction. Before exacu- 


“tion can procéad against the legal rapressatative of" 


. passad the decree, 


d 
! 


" [s 
- 


the dessassd judgment-debtor, the decree-holder must 
gat an order for substitution from the Oourt which, 
ee, (S. 50, aub-a. (1)). This is, how- 
evar, a mere. matter of form, i.e, of procedure and 
ot of jurisdiction. Ifthere is non-compliance with | 
gush procedure tha defect: might be waived. [ibid.) 
Consequently,’ if an "application , for substitution ig, 


“made -to the, Court of. transfer, and such Court, after 
notices to the judgment-dabtor's legal ‘representative: . 
, régord- as 


and without objection by him, makes an order sub» 
stituting him “on the record of the execution pro- 


'" é3ading ia places of -the deceased judgment-debtor, 
the ordar for-substitution, though irregular, cannot. . 


be treated as coram non judice or a nullity: 


Ly PANGBAHADURSD.BANK-OP UPPER INDIA — | | 


, When. the Oourt passing & decree transfers it. 


. 


J, C. and, Mr. Wazir. Hassan, A. J 


‘Subordinate 


AN 


Court where 


, r 


Waiver cannot confer jurisdiction on 4 
none exists [p. 419, col: 2.]- ere ' ^»; 
. Jang Bahadur ' v. Bank ‘of - Upper, India Lid, 87 
I. O. 21, atfirmed. - n Nx 

„Appeal against the order of the ^ Oudh 
Judicial Commissioner's Court, (Mr, Dalal, 
. Ju) 1n 
First Execution of Decree Appeal No, 29 
of 1924, dated 6sh January, 1.25, and 
reported as 87 Ind. Cas. 21, affirming that 
of the: Subordinate ‘Judge, Hardoi, dated 
the 22nd. April, 1924, 

Messrs. De Gruyther, K.C., and Dube, for 
the Appellant. 7 

Messrs. Lowndes, K. C., and Wallach, for 
the Respondents, amc 

JUDGMENT.* ^ 

This is an appeal from an order of thé 
Oourtof the Judicial Commissioner of Oudh, 
which confirmed an order of the Subordi- 
nate Judge of Hardoi, dismissing the appel- 
lant’s application that the proceedings in 
execution of therespondents' decree against 
-him should be discontinued.. = | 

~The facts are simple. The respondents 


obtained ʻa decree absolute for-sale on & 


mortgage against Raja Durga. Prasad (since 
deceased), the fatherof the appellant, in 
the Ooutrt of the Subordinate Judge of 
Lucknow. As' the property which the dec- 


-yee-holder sought to sell under that decree 


‘situate: in the District of _Hardoi, the 
Judge of ‘Lucknow, who pass- 
ed the decree, sént it for execution to the 
Court of the Subordinate Judge.of Hardoi 
under 8.39 of the Code of Civil Procedure, 
1908, and the respondents ‘in due course 
atarted an execution proceeding No, 1/9 of 
1916, in the Hardoi Oourt. E 

“Tne judgment-debtor then diedon the. 
93rd April, 1720. On the 25th May- #ollow- 


was 


“ing the respondenta. filed a petition in the 


` Hardoi Court, 


+ Held, on a consideration of all the .oiraumstancéd ` 


of tha presant case, that the legal representative oi 


in -a wrong way 

aad having waived the defect in’ pe was 
racluded from turaing round and challenging the 

fal of ths procsedinga inthe transferes Court; 
vor i E 

[Caselaw discussed,] 


" i Ea 


bhs ju gmert-debtor having -acquiesced in the Court... 


of transfer exercising its jurisdiction i i 
‘ lant in 


‘paid representative. ' 


‘stating therein the fact of 


the death of Raja Durga Frasad, and pray- 
ing that inthe placé of Raja Durga Pras 


“gad (deceased) the name of his eldest son, 


Jang Bahadur, be brought on the 
hi$ representative, and. that exes 
cution proceedings be taken against the 
‘The. Subordinate 
Judge 'of Hardoi eütertained:the applica. 
tion ‘and issued &-Boticé to: the appellant, 
No cause being shown, an order was made on. 
August, 1920, substituting.the ay pel- 
the place of his deceased father upon 
the record'of the exention proceeding. 


Kunwar. 


Pd r 


the 4th 


- 
à 






dic 


On the 10th August, 1920, the Subordi- 
nate Judge of Hardoi made the following 
order :— ; 
o " [n this case, Kunwar Jang Babadur’s 
name having been substituted for that of 
Raja Durga. Prasad, the deceased judg- 
mert-debtor, an amendment be made in 
the execution application and the Register, 
and papers be sent to the Court of the 
- Bale Officer, Hardoi, for Bale proceedings", 
. During the sale. proceedings the appel- 
lant made various objections from time to. 
- time both in the Court of the Subordinate 
Judge and of the Sale Officer (the | Collec- 
tor of the District). Amongst others, on 
-~ the 21st February, 1921, he obtained a 
postponement ofthe sale for two months 
on the allegation that he wanted to effect 
a private sale of the propérty, and promis- 
.6d through his Pleader not to put forth 
any objections relating to the proclamation 
or any other objection on the next date. 
The sale was postponed as the decree-hold- 
er'a Pleader accepted the terms offered, 

A postponement: on similar terms was 
&lso obtained on the-20th January, 1923. 

After the proceedings had been pending 
for 34 years, the appellant for the first time 
‘putin a petition before the Sale Officer 
on the 10th April, 1924, thatthe sale pro- 
ceedings were illegal and without jurisdic- 
tion, inasmuch as the decrea-holder did not 
get the name ofthe appellant entered in 
the. decree of the Court executing the same, 
in accordance with the provisions of s, 50 
‘of the Code of Civil Procedure, The Sale 
Officer referred the matter to the Civil 
Court, 4.6, the Subordinate Judge of the 
Court of Hardol, where the same petition 
was repeated, 

On the 22nd April, 1924, the Subordinate 
Judge rejected the application for further 
postponement of the sale and to discontinue 
the execution proceéding. 

Against that order there was an appeal 
to- the Court of the Judicial Commiseioner, 
which confirmed the order of the Subordi- 
nate Judge, and the present appeal ig 
against the-last order. 

It is argued that, though the execution 
- proceeding was pending before the Hardoi 
Oourt, when the judgment-debtor Rajah 
Durga: Prasad died, the application to subs 
Btitute the appellant in his place as his ree 

resentative could only be made to the 
gi Court which passed the decree : 
. pnd that the Hardoi Oourthad no jurisdice 
. Wan tomake that order, 


JANG BAHabÜn v. BANK Of Oboe india 


- not in the corresponding section (viz 


109 t. d. ages 


Obviously, there are no merits in this 
appeal It was not suggested at any siage 
that the appellant was not the legal repre- 
sentative cf the deceased judgment- debtor 


, nor was it denied that by the various appli- 


cations he made to the Hardoi Court he had 
acquiesced in its jurisdiction until the last 
moment when the property was being 
actually put up for ale. i 

But it is argued that the order of the 4th ` 


. August, 1920, substituting the appellant in 
iuge of his father 
. all 


was a nullity and that 
proceedings subsequent thereto in the 
Hardoi Court were coram non Judice and as 
Buch void. 

Section 50 ofthe Code of CivilProcedure, 
1908, is relied upon in support of the 
argument that the Lucknow Oourt alone wis 
competent to make the order for sub- 
stitution, 

There isan apparent divergence of opinion 
among thedifferent High Courts in Indiaon 
this question. It has been held by the High 
Courts of- Bombay, Allahabad and Madras 
that the application for execution in such a 
caseshould be madetothe Court which paesed 
the decree, and that the Court to which the 
decree is sent for execution is not competent 
to entertain the application and make an 
order of execution against the le gal re- 
presentative. ‘On the other hand it has been 
held by the High Oourt of Caleutta that an 
application for substitution if made in such 
a case to the Court to which the decree ig 
sent for execution, is nothing more than an 


Arregularity which wonld be cured by the 


provisions of 8.578 of the Code of 1882. i 

The question turns upon tke construction 
of s, 50 of the Code of Civil Procedure of 
1908, el. (1), which is as follows:— 

"Whereajudgment-debtor dies before tha 
deeree has been fully saliSÉed, the holder 
cf the decree may apply to the Court which 

assed it to execute the same against the 
fecal representative of the deceased," 

Now, the words "which passed it" were 
,8. 2 08 
of the Coda of Civil Frecedure, 18:0, Eo 
Were inserted in s, 232 of the Code of 1877 
and have been since continued in s. 239 cf 
s Code 1882 and s. 50 of the Oude of 

3. 


The question is, was the effect of the 
introduction of thoBe words to Confer en 
"BeStions £00 "and 204 are appmently' a clerical . 
error for eg. 210 and 234, which were the sectiona 
Corresponding to the present s £0 jn the earlisz 

ie 
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exculsive jurisdietion on the. Court which 
passed the decree in the matter of sutstivw- 
tion or merely to lay down & rule of pro- 
eedure as to which of the two Courts an 
applieation for substitution should be 
made? 

In order to decide that question, it is 
necessary to examine the provisions of the 
Code as to execution when a decree is 
transferred. Under cl (c) of 8 39 of the 
Code of 1908, a decree, directing the sale of 
immoveable property situate outside the 
local limits of the jurisdiction of the Court 
which passed it, may be transferred for 
purposes of execution to the Court within 
whose jurisdiction the property is situated. 
On such transfer the former Oourt does not 
altogether lose seisin of the decree. But 


the Court of transfer obtains jurisdiction to 


deal with that particular execution proceed- 
ing and retains such jurisdiction until such 
execution is withdrawn or stayed or until 
it certifies to the Court which passed the 


deores either that the decrée has been ex- . 


ecuted or if it fails to exeeute the decree, 
E pm attending such failure 
s, 41,)- 

If the judgment-debtor dies, 
such certificate is issued, the 


before any 
Court o 


transfer does notlose its jurisdiction over 


the execution proceeding, which does not 
abate by reason of the death. But before 
execution ean proceed against the legal 1e- 
presentative of the deceased judgment- 
debtor, the decree holder must get:an order 
for substitution from the Court which passed 
, and not of jurisdiction. The jurisdiction 
"over the subject-matter continues as before, 
but a certain procedure is prescribed for 
the exercise of such jurisdiction. If there 
ig non-compliance with such. procedure the 


the decree, This isa matter of procedure am 


defect might be waived; and the party who. 


has acquies2ed in the Oourt exercising it in 
n wrong w&y cannot afterwards turn round 
‘and challenge the legality of the proceed. 


ings. | 
Looked at from this point of View there 
does not appear to be any 


In the case of Sham Lal Pal v. Madhu 
Sudan Sircar (1), the application under 
s3. 234 of the Code of 1882 (now 8.50) was 
_yegaried as mere 

of procedure, as explained by Baner- 
joo, J., in 


(1) 29 0.838; 11 Ind, Dec, (N, 8] 372 


# 


RAM PARTAB SINGH V, ORROMMY LAL BtNGfH, 


real conflict. 
between the different decisions in India. - 


matter of form, i. ¢,,. 


Amar Chandra «Banerjee v. 


: 419 

Prosunno Mukerjee (2) Similarly 
in the case of -Swaminatha <Ayyar v. 
Vaidyanatia Sastri '(3) when the case 
came on for final hearing, after the decision 
of the point referred to the Fuil Bench, 


Gur 


Bir Arnold White, O. J., and Subramania 


Ayyar, J., held that, the irregularity 
involved in theorder for substitution having 
been made by the Court to which the decree 
had been gent for execution could not be 
cured by virtue of s, 578 of the then Code 
“as objection was taken by the appellants 
to the application being entertained by the 
Oourt." In other words, there had been no 
such waiver as would cure a defect in pro- 
cedure, though no waiver could confer 
jurisdiction where none existed. l 

After consideration of all the circum- 
stances of the case under appeal, theif 
Lordships come to the conclusion that the 
Hardoi Court had jurisdiction to deal with 
the matter of the execution transferred to 
it; that the exercise of such jurisdiction aa 
against the appellant, though irregular in 
the first instance, was submitted to for a 
considerable time by him. He cannot now 
be heard to object to the exercise of such 
jurisdiction and it would be to permit à 
gross abuse of procedure if he was allowed 
to do 80, 

Their Lordships will humbly advise His- 
Majesty that this appeal should be dismiss 
ed with costs. < 

Kis. B. Appeal dismissed, 

Solicitors for the Appellant.— Watkins 
and Hunter, : 

‘Solicitors for the Respondents,—Messrs, 
. L. Wilson & Co. i 

(2) 27 O. 488 at p. 493; 14 Ind. Dec. (N, 8.) 921. 

(3) 28 M. 486; 19 M, L J. 116. s 


ALLAHABAD HIGH COURT. 
MuscgnLANEOUB8 Casa No. 1050 or 1927, 
February 9, 1928. 

Present :—Mr, Justice Boys and Mr. Justice 

b Iqbal Ahmad. 
RAM PARTAB SINGH— PLAINTIFF 
—APPLICANT 


l versus 
OHHOTEY LAL SINGH AND oTHERS— 
DeranpanTs—OpposiTs PARTIES. ` 
Agro Tenancy Act (TII of 1926), ss. 99, 121 ()— 
Suit to declare right to share in holding and for joint 
possession—Juriadiciion of Civil Court, 


490 
"The plaintiff, alleging that he was entitled to a 
- .phare’in a holding and that tke. defendant was 
getting up -a. sole right of tenancy in.himselfand 
keeping the plaintiff out of possession sued the 
. "defendant fora declaration of his right to a share 
` and for joint possession’: 

Heid,(1)that the suit fell within the purview of 


g. 99 g ) (b) of the Agra Tenancy Act and was, 
^ .,Q0gnisa 


le by a Revenue Court; . 

. (2) that the prayer for declaration came within 
the purview of s. 121 (1)of the Agra Tenancy Act 

‘and thatthe jurisdiction.of the Civil Court to try the 

.: guit. was consequently barred. 


d 
Reference under s. 267 of Act III of 1926, 


_ by the Officiating Munsif, East Allahabad. 
. - Mr.. Panna Lal, for the Applicant. 


JUDGMENT-.—This is a reference by 


the Munsit (East) of Allahabad under s. 267. 


of the Agra Tenancy Act III of 1926. It 


--grises under the following circumstances:— 
` “Ram Pratap Singh, plaintiff, brought a- 


` guitin the Revenue Court for a declaration 


: that he has got a one-fourth share in the’ 
‘plot in dispute, 1. e, “to the extent of l- 


` bigha 1 biswa, and that he along with the 


defendant is the principal tenant of the- 


said plot", and for recovery of joint posses- 
. pion of the said: plot.‘ His case was that 
the, plot formed part of an ancestral holding 


cf the parties, and ‘that by a private parti- . 


. tion an area of l bigha 1 biswa, in the plot in 
"dispute was allotted to him, and that 
‘yecently the defendant by ejecting the 
gub-tenant through the Revenue Court had 
obtained possession over the entire plot 
Bhd was denying the plaintiff's title to the 


Bhare that was allotted to him by the: 


‘partition between: the ancestors: of the 
parties, — . . Ooh 
The allegations of the plaintif were 


denied by the defendant, and he asserted: 


that the suit was not cognizable by the 
Revenue Court. 


The Revenue Court gave effect to the plea: 


last mentioned and returned the plaint for 
presentation to the proper Court, viż., the 
‘Civil Court, 
Ram Pratap Singh, the plaintiff, then 
presented the plaint in the Civil Court and 


in that Court at & late stage of the case an. 


objection was raised by the defendant that 
the Civil Court was not ‘competent to 
entertain the suit, The learned Munsif 
being of opinion that the point involved 
"was a difficult question of law, and that 
the Suit ought to have been tried by the 
Revenue Oourt hes made this reference, 
“In our judgment the suit could not bg 
entertained by the Civil Court, . 

= Jt is provided by s, 23 of the Agra 


- 
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Tenancy Act that-any tenant. .. “ ejected 
from or’ prevented from obtaining possession 
of his holding or any part thereof otherwise 
than in accordance with the provisions of 
this Act by. . . any person claiming 
through. land-holder, . ... whe- 
ther as tenant or otherwise, may sue -the 
person 80 ejecting him or keeping him out 
of possrssion for possession of the hold- 
ing". In the present case it is clear 
from ihe allegations contained: in the 
plaint that the plaintiff's’. cass was 
that the defendant was keeping him-cut 


' of possession of his share inthe. plot in 


dispute, and inso'doing was setting up a 
right of tenancy in himself. There can be 
no room for doubt: that by asserting sole 
title" in himself as.a. tenant to the plot in 


‘dispute the-defendant: claimed through 


the land-holder, -In other words, the defen- 
dant maintained.: that he was the sole 
tenant of the plot in dispute on. behalf 


‘of the land-holder. .In view of these allega- 


tions contained in the plaint there is.no 
escape from. the position. that the.case came 
within the purview of s. 9 (1) (b) of the 
Agra Tenancy Act, and was cognizable by 
the Revenue Court. As- stated above, the 
plaintiff asked not only for a decree 
for joint possession, -but also claimed a 
declaration of his right as a tenant of u 
portion of the area of the plot in dispute. 
A suit for a. declaration of.that . nature 
filed by ,the plaintiff comes within- the. 
purview, of 8,.121 (1) of the Tenancy Act, 
and -the jurisdiction -of the Oivil-Oourt tu ` 


- try such a suit is barred. itis clear that tue’ 


plaintiti's case was that the defendant im 
setting up @ right in himself as the sole . 


- tenant of the plotin dispute was claiming 


to be a tenant on behalf of the land. holder, 
and, therefore, he was a person claiming iU 
hold "througn the land-holder." And so fL? 
as the relief for declaration of his rigLl 
prayed for. by the plaintiff: was con. 
cerned, . the suit could, in view of the 
provisions of 8. 121 of the Act, only lie in thë 
Revenue Court, 

In view ci the opinion that we-have ex: 
pressed above the plaint must be.returued 
to the plaintiff for presentation in the Iké- 
venue Court. AN B 

Let the record be returhed, 

a. N, A. 


Lictord rcturned, 
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“ALLAHABAD HIGH COURT. 
‘-Ciyiy Revision No. 195 or 1927, - 
January 10,1928. 
Present:—Mr Justice Dalal, 
GANGADHAR-—DEFENDANT . . 
-— APPLICANT 
- versus E 
KANHAI-—PratiNTIFF—OProstTE Parry. . 


[4 
» 
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Provincial Insolvency Act (V of 1920), s3. 41, 44— 


Discharge of debtor— Payment by surety to creditor, 
after discharge of debtor—-Surety’s right to proceed 
against debtor—Discharge, effect of—Contingent liabil- 
ity of surety, whether provable debt. 

A surety who is compelled to pay the creditor after 
the discharge of the debtorin insolvency proceed- 
ings is not entitled to recover the amount paid by 
him from the debtor inasmuch as a surety has a right. 
of proofin respect of contingent liability asa surety 
ind a discharge releases the debtor from all debts 
provable under the Insolvency Act. 

ri re Blackpool Motor Car Co, Ltd, (1), refer 
red to. i d. 


Oivil revision from an order of the - 
Judge of the Oourt of Small Causes at. . 


Jhansi. ; f ox D 
Mr. K. N. Laghate, for the Applicant. 
Mr. N. C. Vaish, for the Opposite.Party. 
JUDGMENT.—In my opinion the 


Court of Small.Causes has gone wrong ona ^ 
point of law and this Court must interfere, 


The plaintif was surety of the defendant 
Gangadhar with respect ‘to a particular 
debt. Gangadhar applied for an order of 
adjudication subsequent to the debt being 
contracted and the plaintiff becoming a 
surety for the payment of that debt. Such 
an order was passed.and subsequently he 


was discharged under s. 41 of the Provincial - 
Insolvency Act. Subsequent to the discharge . 


the creditor Daru sued the surety Kanhai 


and recovered his debt from him. Kanhai. 


was bound to make payment’ because under 
5. 44 (3) an order of discharge does not: 
release any person wbo was surety for 
the person discharged. Oa making payment 
to Daru, Kanhai brought a snit against 
Gangadhar for recovery of the amount paid 
by him to Daru. The question then arises 
whether Kanhai’sdebt was provable under 
the Provincial Insolvency Aet or not. It is 
laid down in cl. (2) of s, 44 that an order of 


discharge shall release.the insolvent from ` 


all debts provable under this Act. Section 


34 lays down what debts are provable and . 


what not. The only debts which may be 
excluded from the schedule are those which 
have been declared by Court to ba incapable 


of being fairly estimated, and demands in. 


the nature of unliquidated damages. The 
debt of a surety does not come under either . 
head; it is not alleged here that Kanhai's 
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Sa isi 
debt was declared by the Court to be 
incapable of being fairly. estimated. There: > 
is a very wide scope given to debts and 
liabilities provable under the Act in: el (2) 
of s. 34, They include debts and liabilities 
present or future certain or contingent. . On. 
behalf of the applicant- Mr. Laghate re- 
ferred to English -rulings which leave no - 
doubt that a surety has a right of proof in 
respect -of contingent liahility as surety. 
In re Blackpool Motor Car Co.-Ltd. (1). The 
defendant Gangadhar was, therefore, releas» 
ed from the debt due to the plaintif.. - 

I set-aside the decree .of the lower: 
‘Court and dismiss.the plaintiff's.suit with 
costs of all the Courts. l 

"AN. A o. Decree:set aside... 
. (1) (1901) 1.Qh. 77; 70 L.J. Oh. 61; 49 W. R. 124; 8 
Manson 198, FN 
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NAGPUR JUDICIAL COMMIS- . 
SIONER’S COURT. — 
Seconp Civin Appsau No. 399 B or 1926. 
mE February20, 1928. 
Present :—Mr. Ghulam Mohiuddin, A. J. C. 
PUNJAJI—PLAINTIFF—APPELLANT ` 
a ; versus i 
KADTOO——DEFENDANT—-REIPONDENT. 
Registration (Amendment) Act (II of 1927), whether 
‘petrospective. l 
" The Registration (Amendment) Act of 1927 lias 
retrospective operation and applies to:sll transac- 
tions irrespective of their having happened before or 
after the 18th February, 1927,0n which date it came 
into operation, 

Second appeal against a decision of the 
Additional District Judge, Buldana. in Civil 
Appeal No. 32 of 1926, dated the 30th Sep- 
tember, 1926, ; i 

Mr. W. B Pendharkar, for. the Appellant, 

Mr- G. G. Hatwalne, for the Respondent. 

. JUDGMENT.—The lower -Appellate 
Court decided this suit on a point of law, 
in accordance with the principle laid down 
by their Lordshins of the Privy Council in 
Dayal. Singh v. Indar Singh (1) in which it 
was held that the effect of sub-s. (6) (b) of 
s. 55 of the Transfer of Property Act, 1882, 
is that a purchaser ofland who.has paid 
earnest.money cannot sue .foÉ specific 


-peformance of the contract, unless the 


contract has been registered. As this ruling 
was inconsistent with the practice prevailing 
in India, the Indian Registration (Amend- 
ment) Act, 1927 fAct II of 1927). was passed, 
(1) 98 Ind. Gas. 508; 53 I. A. 214; A. L R. 1996 P C. 
94; 24 A. L J. 807; (1926) M. W.N. 602; 3 0. W.N. 
634; 24 L. W. 396: 44 O. L. J. 97; 7 P. L. T. 661; 98 
Bom. L. R. 1372; 51 M. L. J, 783; 31 Q. W. N, 125; 28 
P, L. R. 10 (P. 0, Em 


i 
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, which came into force from the 18th 
Webruary, 1927. By this Act, there hag 
been added to s. 17, pubs. (2) of the 
Indian Registration Act, 1908, the following 
Esplanstion:— TE. 
* Explanation--Á document purporting or 
Operating to effect a contract for the sale 
of immoveable property shail not be deemed 
to require or ever to have required registra- 
tion by reason only of tha fact that such 
document contains & recital of the payment 
of any earnest-inoney or of the whole or any 
part of the purchase-money." 
It was argued by the learned Pleader for 
the respondent that Act II of 1927 is a 
substantial amendment of the Registration 
Act, and cannot have a retrospective 
effect, and cannot apply to suits decided 
before 18th February, 1927. The words of 
the Explanation “or ever to have required 
registration” makes this point quite clear, 
and Act II of 1927 does apply to the 
document dated 8th May, 1922, which is a 
document of the description given in the 
Explanation, and did not. require to be 
registered, | 
As- the appeal was disposed of, on a 
preliminary point, and as the decree passed 
by the lower*Appellate Court is now set 
` aside, thecase is remanded to the Additional 
District Judge Buldana, who will re-admit 
the appeal in its original number and 
decide it according tolaw. The appellant 
will be granted a certificate for the refund 
of Court-fees filed in this Court and the 
respondent will pay the appellant's costs 
incurred in this appeal. Other costs incurred 
in the suit will depend on the result of 
. the appeal in the lower Appellate Court, 
and on the order which will be passed 
about it. ; 
G, R. D. Case remanded. 
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OUDH CHIEF COURT. 
GaNewaL Cass. 
Fresr Civin APPEAL No. 19 oF 1927. 
l - “December 15, 1927. 
 Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. . 
LAL HARIHAR PARTAP BAKHSH 
. BINGH-—DEFENDANT—ÀPPELLANT 
, Versus 
BISHESHWAR BAKHSH SINGH 
—PLAINTIRE AND DULHIN JADUNATH 
KUAR AND ANOTBER—DEFENDANTS— 
RESPONDENTS.. |. |... ,. 
Qudh Estates Act (I of 1869) as amended by Act 
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ITI of 1910, ss. 8, 8, 10, 10, 29— Execution. of wil 
by taluqdar-—Necessity of conformity with formalities 
preserióed— Execution of Will before preparation of 
lists, effect of--Compromise between heir-at-low and 
widow claiming under Will—Hstate, whether ceases ta 
be governed by Act—-Entries in list, conclusive effect 
Of —Absence of Second Summary Settlement, effect of— 
Ewidence—Wajib-ularz, evidentiary value of 
Qanungo's statement recorded by Settlement Officer, 
admissibility of —Hindu Law—Kshatriyas, gotras of— 
Maintenance grants—Presumption as to duration— 
Limited owner—Family settlement, when binding on 
Teversioners. i . 


A talugdar of Oudh whose name was entered in 
Lists Nos. I and II prepared under s. 8of the Oudh 
Estates Act, died leaving him surviving his widow 
and a half brother. The name of the widow who 
claimed under a Will was entered in respect of the 
estate inthe revenue registers of the District. The 
half brother instituted a suit against the widow for 
establishing his title to the estate and a compromise 
decree was passed under which the half brother was 
declared to be the absolute owner of the estate and 
the widow was allowed to remain in possession of 
certain villages by way of guzara. The half brother 
remained in possession of the estate till his death 
in 1892.. In a dispute relating to the succession it 
was contended that succession to the estate was not 


governed by Act I of 1869 inasmuch as the half ` 


brother did not hold the estate asan ‘heir’ but held 
it as a ‘transferee’ from the widow : 

Held, on a true construction of the compromise, 
that it did not amount to any transfer by the widow 
but amounted only to a recognition by her of the pree. 
existing right of the half brother as heir-at-law, and 
that the succession: tothe estate was consequently 
governed by Act I of 1869. [p. 426, col. 2.] 

The formalities prescribed by s.19 of the Act I 
of 1869 as to the execution of a Will by a talugdar 


apply to a Will executed by a talugdar after the. 


passing ofthe Act even though it is executed before 
the expiry of the six months from the date of the 
passing of the Act which is prescribed for the 
piepareson of the lists by s. 8 of the Act. |p. 425, 
Coi. 


These formalities relate to the execution of the 
Will of a talugdar and have norelation whatsoever 


. tothe time when the Will comes into effect. [p. 426, 


col. 1.] 

Murtaza Husain Khan v. Mohammad Yasin AH 
Khan (2) and Mata Prasad v. Nageshar Sahai (3), 
relied on. | a 

An entry in the lists prepared under s. 8 of the Act 
is conclusive not only of the fact that the person 
whose name was entered was atalugdar within the 
meaning of the Act, but also of the fact that he was 
atalugdar possessed of the estate specified in the 
lists. lp. 427, col. 1.] 

Brij Indar Bahadur Singh v. Ranee Janki Koer 
(4), relied on. 


Entries in a wajid-ul-arz, made by Settlement 


Officers in the discharge of their official duties ' 


furnish strong evidence of the authenticity of the facts 
recited therein. [p. 427, col. 2. 

Balagobind v. Badri Prasad (5) and Sheobaran Singh 
v. Kulsam-un-nissa (0), referred to. 

Property decreed at the First Regular Settlement to 
a talugdar,though there had been neithera second 
Summary Settlement in respect of it and though it 
had not been included in the telugdari sanad is an 


t 
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estate within the meaning of s. 3 of-Act I of 1869. [p. 
. 438, cols. 1 & 2.] 

Balraj Kunwar v. Jagatpal Singh (1), followed. 

A statement of a Qanungo, recorded by a Settle- 
ment Officer in the discharge of his. official duty’ is 
pdmissible in evidence under 8.35 of the. Evidence 
Aat. [p. 433, col. L] PE 
Though Kshatriyas and Vaishyas have no gotras 
of their own, the gotra pravara of their family priestg 
Fr be considered as belonging to them. [p. 439, 
Qoi. i. 

Prima facie a provision for maintenance must bs 
deemed to be intended to enure for the lifetime of 
the grantes. [p. 441, col. 2.] 

Rameshar Baksh. Singh v.. Arjun Singh (20), relled 
on. 

A family settlement effected by a limited owner 
will bind the reversioners, even though they are not 


parties to the-settlement, provided it is a genuine 


and real settlement and provided further that it is 
reasonable and prudent. [p. 442, cols. 1 & 2.] ; 

Khunni Lal v. Gobind Krishna Narain (22) and 
Ramsumran Prasad v. Shyam Kumari (23), referred 


Oe 
Appeal against the decree of Mr. Justice 
King, Chief Court of Oudh, Lucknow, dated 
the 4th January, 1927.. ` 
Sir Tej Bahadur Sapru, Kr., Messrs. [shri 
Prasad and Girja Shankar Srivastava, for 
the Appellant. 


Messrs. Muhammad . Hasan Imam, A.P, 


Sen, M. H. Kidwai and Dr. S. N. Sen, for 
the Respondents. 

JUDGMENT.—These are defendants’ 
‘appeals from the decree, dated the 4th of 


7 January, 1917, of King, J., sitting as a 


' Judge on the Original Side of the Ohief 
Court of Oudh. ` - 

' The plaintiff in the suit, out of which 
these appeals arise, is Bisheshar Bakhsh 
,Bingh, the chief respondent to the two 
appeals. 
the suit—Dulhin Jadunath Kuar, defend- 
ant No. 1, Lal Harihar Partap Bakbsh 


Singh, defendant No. 2, and Mahabir Singh, ` 


defendant No. 3. Appeal No, 19 is by Lal 


Harihar Partap Bakhsh Singh. In the 
array of the respondents to his appeal are . 


Bisheshar Bakhsh Singh, the plaintiff, 
Dulhin Jadunath Kuar, defendant? No. l 
and Mahabir Singh defendant No. 3. Appeal 
No. 24 was originally filed by Dulhin 
Jadunath Kuar and Mahabir Singh together 
on the 10th of February, 1927. The sole 
respondent to- this appeal is Bisheshar 
Bakhsh Singh. Subsequently, under an 
agreement between the plaintiff and Maha- 


bir Singh, Mahabir. Singh's appeal waa: 


dismissed on the 15th of March, 1927. 
This fact, however, does not* affect the 


merits of the case but Dulbin Jadunath. 


Kuar remains the sole appellant in Ap- 
peal No, 24, | ns 


` raieh 


The plaintiff claims title to theestate of 
Gangwal situate within the District of Bah- 
in the Province of Oudh. According 
to the plaintiff the villages comprised in 
the estate of Gangwal are 60 in number, 


' They are mentioned in Schedule A of the 


plaint. 'The ‘plaintiff also laid claim to 
other immoveable and moveable property 
but his claim in respect of this class of proe 
perty has been dismissed by the trial Court 
and there is no appeal by the plaintiff from 
the dismissal of his claim before us. Thera 
is one other class of immoveable property 
specified in Schedule D of the plaint, which 
requires special mention. This property 


“is endowed property and the plaintiff's 
"title in respect of it has been declared by 


the trial Court to be in the character of 
mutawalli. On behalf of the appellants 
no argument was addressed to us against: 
this part of the decree of the trial Court, 

Is wil be seen from what has been. 
stated above that the controversy in appeal 
centres on the plaintiffs titlé to the estate 


of Gangwal as specified in Schedule A of 


theplaint. His title to this estate is founded 
on cl. (10) of s. 22 of Act I of 1869 as amend- 
ed by Act IIL of 1910 of the. Legislature of 
the United Provinces of Agra and Oudh. 
To attract the applieation of that section 
and of the particular clause just now men- 
tioned the plaintiff has to establish the 
following essentials, each of which was 
traversed in defence— . 
(1) that the succession 
in dispute was governe 


to the property 
y the provisions 


There were three defendants to . Of 8. 22 of Act I of 1869; 


(2) that the property in dispute is an 
“estate” within the meaning of the Act; 


and im 

(3) that the plaintiff is the nearest male 
agnate "according to the rule of lineal 
primogeniture".as required by cl. (10) of 
s. 22 of the Act. | Pt 

Besides the defence mentioned above, 
Dulhin Jadunath Kuar has also raised a 
plea in bar of the enforcement of the plaint- 
if's claim arising out ofa ‘family settle- 
ment of the year 1899. Theshrée'elements 
in plaintiffs title and the ,pléasin bar are 
thé matters for decision in thése.'appeals. 
The facts no longer in controversy are as 
follows :—- D WA. 

Raja Sitla. Bakhsh Singh 'Was.íhe first 
taluqdar : within the meaning.of Act I of 
1869 who held the estate of Gangwal in 
that character. His’ name was entered in 
Liste I and IJ prepared in accordance with 


-Tox 
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the provisions of s. 8 of the Oudh Estates 


' Act, 1869. , Raja Sitla Bakhsh Singh died 
in 1885, leaving him surviving his widow, 
Rani Sukhraj Kuar and his half brother, 
Narpat Singh. He had died intestate as 
the plaintifi's case is. Accordingly the 
title to thé estate of Gangwal devolved on 
Narpdt Singh by virtue of cl. (6) ‘of & 22 
of Act I of 1869 gs the claüse then stood 
aud asit was interpreted by their ‘Lord- 
ships of the Judicial Committee in Balraj 
Kunwar v. Jagatpal Singh (1). The name of 
the widow Rani Sukhraj Kuar was, how- 
ever, entered in respect of the Gangwal 
estate in the revenue registers of the 


District; "This compelled Narpat Singh to: 


institute a suit in the Court of the Dis- 
trict Judge of Fayzabad on the 18th of 
November, 1886 (plaint Ex. 51) for the purt- 
pose of establishing histitle to the' estate 
of Gangwal The sole defendant to the 
suit. was Rani Sukhraj Kuar. Her. state- 
ment. of deferfce was filed on the &th of 
March, 1887, (Ex.52), The only defence of 
any materiality raised by Rani Sukhraj 
Kuar was that Narpat Singh being the half 
brother of Raja Sitla Bakhsh Singh was 
not the "brother" of the latter within the 
meaning of cl:(6) of s. 22 of the Act of 
1869. Tbe dispute was amicably settled by 
a comp'omise which was incorporated in 
& document ofthe Ist of June, 1887, regis- 
tered on the same date (Ex. A-2). The 
decree following the compromise is not on 
. the record but it is agreed that it was 
made in terms of the compromise. Accord- 
ing to this compromise Narpat Singh was 
declared to bé the absolute owner of the 
entire estate of Gangwal and Rani Sukh- 
raj Kuar was allowed to remainin posses- 
Bion of five villages by way of guzara be- 
sides some houses, jewellery and live stock. 
Narpat Singh thus became seized of the 


taluga of Gangwal and held possession of - 


the same until his death in the year 1892. 


His sop, Raja Suraj Prakash Singh, suc: ` 


ceeded him on intestacy. Raja Suraj Pra- 
kash Singh diedin 1899 He had also a 
. son Mahesh Bakhsh Singh, who had died 
| in the lifetime of his father in, 1894. 
Mahesh Bakhsh Singh’s widow is Dulhin 
Jadunath Kuar, the defendant-appellant in 
Appeal No. 24. Raja Suraj Prakash Singh 
left him- surviving two widows, (1) Rani 
Itrtaj Kuar (senior widow) and (2) Rani 
Abbairaj Kuar (junior widow). His mother, 


+ 


384; 7 .O. C. 248; 8 Bar. P. O, J. 639 (P. Q). 


(1) 31 T. A-132; 26 A, 393; 8 C. W. N. 699; 1 ALL. J. 


Rani Achalraj Kuar, algo survived ‘him. >. 
There was also a daughter. Jagatpal -Kuar, : 
‘born of Rani Sukhraj Kuar, but that fact ` 


has fo material bearing on the decision of 


the case exeeptin so far that ghe was the `. 


heir to her mother's stridhan estate if the 
latter had any such estate. m 


Tt appears from the recitals contained in 
Ex. A10 (dated the 29th of June, 1899, 


. 


to which detailed reference will be mada. 


hereafter, that following the death, of 
Raja Suraj Prakash Singh a settlement 
as to the succession to the estate was 
made to whieh the two widows of 
Raju Suraj Prakash Singh and the 
widow of his predeceased son were par- 
ties. According to this settlement Rani 
Itraj Kuar, the senior widow, was to hold 


the estate first and on her death the 
junior widow, Rani Abhairaj Kuar, was tò- 


succeed her and on the death of the latter 
Dulhin Jadunath Kuar was to come into 
-possession. While the two last mentioned 


ladies were out of possession of the estate: ` 
under their individual titles, they were’ : ` 


to hold certain villages for their mainten- 
ance in which the mother of Raja Snraj 


- 
-> 


'Prakash Singh was to rhare equally. The - 


junior widow Rani Ahhairaj Kuar, aud the 
Raja's mother beth died in the lifetime 
of Rani [traj Kuar — Dullhin Jadurath 
Kuar has since remained in possession of 


the villages set apart for maintenance. | 


She now pleads that she is entitled to 


remain in possession of “the estate of- 
Gangwal, or at least of the five villages ` 


during her lifetime by virtue of the settle- 
ment just now mentioned, and that the 
plaintiff has no: right to dispossess her. 
This is the defence which we have de- 


scribed at the outset ofthe judgment as the ` 


a 


plea in bar. 


- Rani Itiaj Kuar died on the 23rd of. 


March, 1925. Controversy as to succession 
arose in the proceedings. relating to the 
mutation of names in the revenue registers, 
to which the plaintiff andthe three defend- 
ants were parties. 

Under s. 115 of the. Code of Criminal 
Procedure the Deputy Commissioner of 
Bahraich took posseesion of the Gangwal 
estate and also of other property of which 
Rani Itraj, Kuar had held possession. The 


five guzara’ villages, however, were left in - 


the possession of Dulhin Jadunath Kuar. 


The decree under appeal awards possession: 
of those villages also to the  plaintiftre- - 


- 
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Schedule A attacked to the plaint, 


"2 


pondent, They are included within the 


Tae frst question which arises ‘for deals: 


r 


Bion is: Is the succession to the taluga. 


of Gangwal governed by the provisions of 
Act [`of 1869? If it isnotso gdverned it 


is agreed that the’ plaintiff's claim fails - 


as there is a nearer heir than the plaintiff 
entitled to succeed to the property of Raja 


Suraj Prakash Singh undor the Hindu Law., 
Prima facie, and on ‘the facts statéd above 
this question must-be answered in favour 
of the plaintiff but the defence is that the: 
succession by right of inheritande to the- 


estate of Gangwal has ceased tobe governed 


Narpat Singhdid not hold the estate as 
an heir of his brother, Raja Sitla Bakhsh 
Singh, within the provision of s. 22 of 


Act lof 1869, but that he held it as a trans. 


feree from Rani Sukhraj Kuar (widow of 


Raja Sitla Bakhsh Singh), who had acquir- 
ed the. estate in full ownership under a. 
bequest made in her favour hy her qd f 

5 


on the 3uth April, 1569, (Ex. A-L. 
transfer relied upon in thisconnection is the 
compromise of the “lst June, 1887, between 


already referred to (Ex. A 2), In connection 


with thie part of the case itis sgreed that. 


Rani Sukhraj Kuar was a person mentioned 
inel (2) ofs..13 A.of the Amended Oudh 
Estates Act I of 1869 and, therefore, 5. 14 
of the same Act applied to her as it has 


been given retrospective effect by Act ITI 


of 1910. and it is: further agreed that in 
case Narpat Singh .be held to’ .be 


a transferee of "Rani Sukhraj Kusr he- 


was & person, succession to whose - property 


will be governed by the provisions of s. 15 . 
of the same Act and, consequently, the: 


. succession to.the estate of Gangwal shall 
have, on the death of Narpat Singh, ceased 
to be.goverbed by the provisions of Act I of 
1869. Conclusion is, therefore, agreed to if 
the premises are correct but in agreement 


with the trial Court we are of opinión that ' 


they are not correct. ` l 


It is not seriously disputed that the létter | 
of the, 30th of April, 18 9, (Ex. A- 1) written , 
by Raja Sitla Bakhsh Singh to the Deputy 


Commissioner of Bubraich in answer to the 
letter of the Deputy Commissioner, dated 
the 14th of April, 1869, (Ex. 136)isof a 


testamentary character and conbtitutes 8 


Willin favour of the Rani of Raja Sitla 
Bakhsh Singh, that is Sukhraj Kuer. On 


the construction of this letter - also’ there is 


-İn the’ lists prescribed 
. evidence of his status.of a taluqdar, asia >` 
Narpat. Singh and Rani Sukhraj Kuar ‘ 
--1869. The taluga of Gangwal became an 


‘no oontroverüy. It confers complete owner- ” 


' Ship in-the ‘estate on- the legatee, The Will, «.. - 
"however, has been found to-be inoperative ^ 


* 


‘fortwo reasons! :'- : 


"(Ly thatit was not executed arid attested - hs 


iu the ‘manner required by- Act. J: of 
1869, and. - ae a e 
' (2) that in the litigation of 1887, Rani’ 


Bukbraj Kuar abandoned her claim ab a - 


legatee of her husband “and - recognised: - 


 Narpat Singh's title as on heirat-law on - 


intestacy, © 2h 
- As against the first reason, the argument 
on behalf ofthe appellants is tbat, though 


|i : this-Will was executed after the passing of 
by Act .[ of 1869 for the.reason that 


Act I of 1869 (that is 12th of January, 1869), 


it was executed before the expiry ‘of six - 


months from the -date of the passiug of the - 
Act, which was the period prescribed for the 
preparation of the lists bys. 8 of-ActI of : 
1869, and, therefore, the formalities ds to the 
‘execution of a Will by a-talugdar required 
by Act I of 1869 did not attachto the Will 
in question. We are unable -to accept this 
argument. The entry of a talugdar's name 
by s.8 is only ` 


clear from the provisions of s. lu of Aet Iof 


estate ' within the meaning of the Act, ag 


soon as the Act was passed and ihe holder 
‘of it became a 'talugdar' at the same -- 


inomént, as’ is: clear from the’ provisions of 


8. 3° of Act Iof 1809. Asa talugdar, the - 


holder of the estate acquired rights and waa 
subjected to disabilities from the-date of 


‘the passing of the Act. This conclusion is 
‘not displaced-by the definition of the word 
-"taligdar" as ‘one of the persons ‘whose 


names are entered in the. first of the lists - 


‘mentioned in s 8. As already stated tke 
definition wben' read with the provisicna of 
"B. 10 of the Act shows that the entry in the - 
- Jiste is conclusive evidence of the fact that 


tbe persons whose names are entered in the 
said lists are taluqdars within the meaning 
of the Act. This effect of the entry vag 
pointed out by their Lordships *of the 
Judiciel Committee in the case of Murtaza 
Husain Khan v. Mohammad Ali Khan. (9). 
The: forwalities required of the Will of a 
talugdar are stated in 8. 190f the Oudh ` 


‘Estates Act,1869: The exception and the 


(2) 36 Ind. Cas. 299; 43 T.-A. 269; 20 M. L. T. 362; 14 
A. L. J. 1083; 18 Bom. L. R. 884; 31 M. L.J. 804: 38 
A. 552; (1916) 2 M. W. N. 555: 25 O. L, J. 1; 19 Q. 'G, 
290; 1 P. L. W. 122; 21 O, W, N. 410; 40, L, J, 8: 4 Ia 
W, 538 (P. 0, E | e 
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only exception provided for is "that nothing 
erein contained shall affect Wills made 
before the passing of this Act.” The enact- 
ment is imperative and must be given effect 
to. These formalities relate to the execution 
-oË the Will of a talugdar and have no 
relation ‘whatsoever to the time when the 
Will comes into effect. 
' The conclusion at which we have reached 
. as to the invalidity of the Will of the 3Uth of 
April, 1869, (Ex. A-1) is directly supported 
by.the decision of their Lordships ofthe Judi- 
cial Committee inthe case of Mata Prosad 
v. Nageshar Sahai (3). In that case Raja 
Fateh Chand was ‘a talugdar whose name 
was entered in list 1 of Act J of 1869. The 
list was published’ in the Gazette of India 
- of the 3lst of July, 1869, and was 
accompanied with the notification dated the 
2Uth of July, 1869. Raja Fateh Ohand bad 
made a Will in March, 1869, i. e, after the 
passing of the Act but before the publica- 
tion: of the list. Raja Fateh Chand died in 
1873. The Will, which he had made in March 
1869, was never registered It was deemed 
to be invalid, having regard to the formality 
„of registration required by the provisions 
of s. 13 of Act . I of 1869. Furtherthe period 
of six months prescribed by s. 8 of the Act 
relates to such lists as the. Chief Commis- 
sjoner of Oudh shall .cause to be prepared. 
The material point of time, therefore, is the 
time of the preparation of thelist and notits 
publication in the Gazette of India. We are 
not satisfied that the defence has succeeded 
in establishing beyond any reasonable doubt 
that the Will in question was made before 
the preparation of the list. Indeed, the only 
evidence on the record suggests the 


inference that the date of the Will is sub- ` 


sequent to the preparation ofthe list. It 
will be remembered that the letter of Raja 
Sitla Bakhsh Singh, which constitutes the 
testamentary devise, was written in answer 
to the Deputy Commissioner's letter of the 
. Mth of April, 1869, (Ex. 136). In this letter 
the Deputy Commissioner says: “According 
tc Act I of 1869, relating to the estates in 
Oudh, the lists ¿f the talugdars being 
Appendices 1, 2,3,4,5 and 6 having been 
‘prepared under s. 8, have been sent for 
sanction and publication in the Gazette and 
your name has been shown in lists Nos. i 


, (8) 91 Tùd. Cas. 370; 3 O. W. N.1; 52 L A. 398: A. 

X R. 1995 P. C. 272: L. R. 6 4. (P. C.) 195: 98 O. C. 
352: 24 A. E. J. 1; 43 O. L. J. 51; (1926) M. W. N. 83; 
47 A. 883: 50 M. L. J. 1&; 130. L.J. 19; 30.0, W.N 
626; 28 Bom, L, R 1110 (P. C... | 
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and 2," Then the Deputy Commissioner 
informs Raja Sitla Bakheh Singh that if he 
has any objection the list could be corrected 
at'any.time before publication in .the 
Gazette. The Will of the 3Uth of April, 1869, 
is, therefore, invalid on the first ground. “It 
also ceased to be operative on the second 
ground. We havealready stated that in the 
litigation of 1886 Narpat Singh had laid 
claim to the estate of Gangwal on the basis 
of his title as an heir-at law under cl. (6) of 
8. 22 of Act lof 1869. In answer to this 
claim Rani Sukhraj Kuar did not contend 
that Narpat Singh’s claim on intestacy was _ 
not maintainable because Raja Sitla Bakhsh 
Singh had left a Will dated the 30th April, 
1869, in her favour. Indeed ‘it does not 
appear that the Will was mentioned at all in 
the course of that litigation or ever sub- 
sequently. In the compromise between the 
two it must be taken that any claim which 


Reni Sukhraj Kuar might have: had in the. 


estate on the basis of her husband's Will was 
abandoned, and Narpat Singh's antecedent 
title asan heir-at law was recognised. The 
argument that Narpat Singh acquired the 
estate of Gangwal as atransferee from Rani 
Sukhraj Knar under the compromise of the 
Ist of June, 1887, has no substance whst- 
soever, F 
Having abandoned her claim under the 
Will of the 30th of April, 1869, Rani Sukhraj 
Kuar had no title which she could transfer 
in favour of Narpat Singh, nor ean the 
compromise be construed as an act of 
transfer of the estate of Gangwal by Rani 
Sukhraj Kuar to Narpat Singh. The true 
construction of the compromise according 
to our: judgment is that thereby Rani 


Sukhraj Kuar recognized the pre-existing 


right of Narpat.Singh in the inheritance of 
his brother, Raja Sitla Bakhsh Singh. Ii: 
must, therefore, be held that Act I of 1869 
still applies to the devolution of the estete 
of Gangwal. 

The answer to the second question as to 
whether the sixty villages mentioned in 
Schedule A attached to the plaint constituta 
an ‘estate’ within the meaning of Act Lof 
1869 or not must be given in the affirmative. 
Amongst the sixty villages there is a villege 
at No. 49 called Rajapur grant, which stands 
on à somewhat different footing and will be 
dealt with separately. As regards the 
remaining 59 villages there can be xno 
doubt whatsoever that they form an estate 
within ihe meaning of s.3 of Act I of 1869. 
Raja Sitla Bakhsh Singh's name was entered 
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at No. 182 of list No, Lof the lists presoribed 
by 8.8 of the Act, One of tha columns of 
this list describes the "name of estate.”, In 
this column against the name of Raja Sitla 
Bakhsh Singh the estate of Gangwal in the 
District of Bahraich is entered, According 
tos. ]Qo0f the Actthe entry is conclusive 
evidence not only of the fact that Sitla 
Bakhsh Singh was & talugdar within the 
meaning of the Act but also of the fact that 
he was a tajuqdar possessed of the estate of 
Gangwal in the District of Bahraich, This 
ig the significance which must be attached 
to the word “such” which precedes 
"talugdar" in the lastlineof 8.10. This 
word connotes all the legal characteristics 
ofa talugdar whose name finds place in list 
No.1l of the lists prepared under the Act. 
"Estate" is defined iu the -Act as “the 
taluqa or immoveable property aequired or 
held by a-taluqdar,,.,,..,.in the manner 
mentioned in s.3"of the Act. It follows 
that the estate of Gangwal.possessed by 
Raja Sitla Bakhsh Singh was held by him 
in the manner mentioned in s. 3 of the Act. 
Jt was so held by their Lordships of the 
Judicial Committee in the case of Brij 
Indar Bahadur Singh v. Ranee Janki Kuar 
(4) (penultimate paragraph at page 12*), | 
If the above reasoning is correct, the only 
matter which requires to be proved is as to 
what immoveable property constitutes the 
estate of Gangwal. This is amply proved by 
the wajib-ul-arz of village Gangwal, (Ex. 
. 63). Within this wajib-ul arz is incorporated 


^45 


of that Oireular the subjects to be regard- 


ed in the preparation of a wajib-ul-ava 
.were divided into two main classes, viz. 


First, those descriptive of the rights of 


Abe proprietor, and second, those descriptiva 
‘of the privileges. of the tenants, 


Within 
the first. class of the subjects the history 


of the formation of a taluga, the list of 
.the villages comprised within it and also 


~ 


a list of villages forming the taluga of Gang: . 


wal. Fifty-nine villages are named therein 


‘and included isthe parent village Gangwal. . 


Thetotal number of villages comes to 60 
and this is identical with the total in the 
schedule attached to the plaint. It may be 


mentioned here that the village Rajapur . 
grant is also included in thelist given on the , 


wajib-ul-arz., We attach great importance 
to this entry in the wajib ul-arz. The 
preparation of the wajib-ul-arz of a village 
is the last act in the operations of Settle- 
ment of such village. It is prepared 
after questions of title have been inquired 


into and decided. Tne wajib ul-arz. under” 


consideration was prepared under the: 


directions contained in Settlement Cirenlar 
No. 20 of 1853 issued on the 6th of March 
of the same year. According to cl. 3 


L A. 1:1 C L-R. 318 3 Sar.. P. O. J. 763;. 


4) 5I. 
Bald. 148; 3 Suth. P. O. J. 474;, Rafique and Jackson's 
P. O. No. 48-(P. O ) 
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the basis of the title of the holder of 
the taluga are to be appropriately entered. 


As regards heading No.l, history . of the 
village, we find the following direction: 
"The materials -for this record will 
generally have been:brought together in 
the evidence placed on record during the 
investigations into the claims preferred 
for -proprietary or other rights in tha 
village." In the entry under considera- 
tion we find the fact stated that the Settle. 
ment of 1264 and 1266 Fasli were made with 
Raja Sitle Bakhsh Singh and that the 
taluga as such is entered in his talugdart 


. sanad. The Settlement of 1264 Fasli means 


the First Summary Settlement, that is to 
say, the Settlement immediately following 
the annexation of Oudh, which took 
place on the 13th of February, 1856, and 
the Settlement of 1266 Fasli means the 


‘Second Summary Settlement which com- 


menced on the Ist day of April, 1858, 
and ended on the 10th day of October, 
1859, and these are the two dates given 
in gs. 3 of the Oudh Estates Act, 1869, . 
These entries must be deemed to have 
been made by the Settlement Officer in 
the discharge of his official duties and, 
therefore, furnish strong evidence of the 
authenticity of the facts stated therein, 
The evidentiary value of the entries in 
wajib-ul araez has been the subject-matter 
of several decisions of their Lordships 
of the Judicial Committee, the last two 
of which only may be here cited— Balgobind 
v. Badri Prasad (5) and Sheobaran Singh 
v. Kulsum un-nissa (6). The original sanad 
granted' by the British Authorities to Raja 
Sitla Bakhsh Singh is also before us. 
It confers on him “the full proprietary 
right ,title and possession of the estate 

(5) 74 Ind. Cas. 449; 50 I. A. 190; 26 O. C. 217; 45 


“A. 413; 10 O. L. J. 368; 21 A. L.J, 578; A. I. R. 1993 
: P.0:70;9 


O. & A. L. R. 9881; 45 M. L. J. 289; 38 C). 
L. J. 302; (1923) M. W. N. 799; 33 M. L. J. 317.29 0. 


W.N.465(P.Q). . 
(6) 101 Ind. Cas. 368; 4 O. W. N. 543; 54I. A. 904: 
49 A. 367; A. I. R: 1927 P. C. 113; 52 M. L. J. 658: 99 
L. R.877; (1927) M. W. N. 444; 31 6, W 
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of Gangwalin Zila Bahraich,” The sanad 
is in the. ordinary form 88: given at 
page 385, Appendix E, of Mr, Sykes 
well-known Compendium of the Ondh 
'l'alagdari Law. It isa matter of History 
that such sanads were granted after the 
lst day of April, 1858, -and down ‘to the 
end of «he year 185: and subsequently 
most of them were replaced by what is 
called the primogeniture sanad—see the 
observations of their Lordships of the 
Judicial Committee in the case of Thakur 
Sheo Singh v. Rani Raghubans Kunwar (7). 
it must be held, therefore, that the sanad 
granted to Raja Sitla Bakhsh was granted 


before the passing of Act I of 1869 and- 


subsequently to the lst day of April, 1858. 
According to s. 3 of Act I of 1869 
property which might have been decreed 
to Raja Sitla Bakhsh Singh by the officer 
engaged in making the First Regular 
Settlement of the Province of Oudh must 
-also be deemed to be an "estate" for the 
purposes of the Act. The entry in the 
wajib-uleare of village Gangwal (Ex. 63) 
and similar entries in respect of -other 
villages: in the wajibui-araez of those 
villages lead’ to the fair presumption that 
every one of the 60 villages constituting 
the taluka of Gangwal was decreed at 
the First Regular Settlement in favour of 
Raja Sitla Bakhsh Singh. The practice 
adopted in respect of talugas by the 
officers engaged in making the First Regular 
Settlement of the Province. of Qudh was 
to prepare & decree 'in respect of each 
village ofa taluga in favour of the taluqdar 
the title being founded on the Second 
Summary Settlement’ and the talugdari 
sanad, | 
It is argued on behalf of the appellant 
that as the plaintiff has failed to produce 
the list of villages attached to the kabuliyat 
which must have been executed by Raja 
Sitla Bakhsh Singh, he has failed to prove 
that the 60 villages entered in Schedule 
A of the plaint formed the estate of 
Gangwal now in suit. In support of the 
argument reliance is placed upon s, 3 of 
Act I of 1869. We do not think that 
there is any force in this argument. There 
ja no doubt that Raja Sitle Bakhsh Singh 
did execute the kabuliyat accepting the 
grant of the estate of Gangwal by the 
british Authorities, and it ‘is also beyond 
doubt that to the said kabuliyat was 
A. 202; 27 A. 634; 13 M. L. J. 352; 80. C. 
yee. W, N, 1009; 2 O. L. J, 194 (P. C). 


LAL HARIHAR PARTAP BAKHSH SINGH v, BIGHEYHWAR BAKHSH BINGE, 100 I, C. 1998 


attached a list of villages which,” topethé? 


formed the estate of Gangwal. This is . . 


clear from the recitals’ contained in the 
sanad (Ex. A:13). The list, therefore, would 
be the primary evidence ‘as to what villages 
and lands comprise the estate of. Gangwal, 
but the law nowhere says that the list - 


‘and the list alone ‘shall be the- evidence 


of that fact. We think that the production 
of the primary -evidence may -well be 
dispensed -with--in -this case and other 
evidence, to which reference has already 
been made, may be admitted in proof 
of the fact -in 'controverey. As observed. 
by the learned Judge in the trial Court 
the plaintiff applied for copies of the 


‘kabuliyat and the lists prepared at the 


Second Summary Settlement but ‘was in- 
formed that- the documenta: had. all been 
destroyed.-We think, therefore, that second- 
ary evidence should be relied upon. 
As regards the village Rajapur grant, 
the history relating to this village is 
mentioned in the wajib-ul-arz of the sama 
(Ex, 166), We have already seen that this 
village is included within the 
sixty villages: given in the wajib-ul-arz . 
of Gangwal. Exhibit 166 also recites tbat. . 
the Rajapur grant is included in ths 
taluga of Gangwal. It -was the aucestral 
gemindari ofthe talugdar of Gangwal and 
was -a jungle during the year 1858. 
According to the statement in this wajib- 
ul-are the Settlement of 1266 -Fasli, that 
is, the Second Summary Settlement in 
respect of this village, was nct made 
with Raja Sitla Bakhsh Singh for the . 
reason that it was an ‘uninhabited jungle’ 
and was then held by the Government, 
Subsequently, however, it was given by 
way of a grant to Raja Sitla Bakhsh 
Singh.- The wajib-ul-arz also states that 
since the date of the grant, that is 18:8- 
1859, the village has continued to remain 
in the possession and occupation of the 
Raja and according to the terms of the 
grant it wasto be held revenue-free for 
20 years and from November, 1879, the 
Government revenue was chargeable. The 
inference is that at the time of the First 
Regular Settlement the village was held in 
proprietary right by Raja Sitla Bakhsh 
Singh, and the presumption is that it must 
have been decreed to him atthat Settle- 
ment, THis being so, though the Second 
Summary Settlement of the village was not 
made with the Raja the village still muat. 
be held to bean "estate" by virtue of the 


list of . 


- ase a " - * 
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second part of thes.3 of Act I of 1869. That property decreed at:the First Regular 
‘Settlement to a talugdar, though there had been neither a second summary Settlement 

in respect of it and though  it.had not been included in the talugdari 

sanad, is an‘estate’ within the meaning. of 8 3 of -the Act was decidea. by 

their Lordslips of the Judicial Committee in the case of Janki Pershad Singh v. 

Dwarka Pershad Singh (8). We, therefore, in agreement with the trial Court, hold 

that the sixty villages entered in Schedule A of the plaint constitute the estate of 

Gangwal, O07 

T'he third question for decision is as to whether the plaintif “is the nearest male 
agnate according to the rule of lineal primogeniture” of Raja Suraj Prakash Singh, 

It will bé convenient to divide this matter into two portions. 

l. Agnatic relationship, and. l EE 

2. Linealprimogeniture. dk. . 

A complete pedigree'is given at the end of the judgment of the trial Court 
and it will suffice for our purposes tostatea short pedigree here, 


BHAIYA PRATAP SINGH 























EHE, i. 2 
Raja Jaswant Singh, i i - Jugraj Singh, -` 
| 2 i 4 
Raja Mardan Singh, Balwant Singh or 
f : 3 l l Barwand Singh, 
Raja Kishun Prasad Singh, Bhaiya Har Prasad Singh, 
(died. issueless). ares 
: | l 
Raja Har Saran, Raja Sitla Bakhsh Singh, Raja Narpat 
(died issueless). ' (died issueless in 1885)— Singh (died in 
Rani Sukhraj Kuar, 1892)=Achal Raj Kuar, 
(died in 1922). . 
Raja Suraj Prakash Singh, 
' (died in 1899) = -> 
(1) Senior Rani Itraj Kuar, 
(died on 23rd March 1925) 
(2) Junior Rani Abheraj Kuar 
| , 
Mahesh Bakhsh Singh, (died in 1893) = 
Dulhin Jadunath Kuer, (defendant No. 1). 
l ( | 
Hulastingh,  . . ; Har Dayal Singh? 
ju | ER 
Har Bhagat Singh Sridat Singh 
alias Har Bakhsh Singh " 
| Chandi Prasad Singh, < 
Sheo Nath Singh (alive). ) 
Bisheshar Bakhsh Singh, i : 
' (plaintifi). ji 
Aan anana aana aaa ah a ORB TUA, 
| 
US a ak "M 
Thakur Prasad Singh, Munnu Singh; . . Sun angan gh, 
Raghunath Singh, i 


j ue 
Mahabir Singh, (defendant Ne, 3), 


` (8) 20 Ind. Cas. 72; 40 T, A. 170; 17 O. W. N. 1029; 14 M. L. T, 110; 23 M. L. J, 34 1913) M, 
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Tke earliest ancestor of the family of 


Gangwal known to tradition was one Raja. 


Nainsukhdeo.. His original home wasin a 
country called Janwar. Jt ie difficult at 
this date to identify Janwar with ‘any 
existing geographical entity in India, but 
the tradition says tbar  Nainsukhdeo 
became: the owner of the estate of Janwar 
in the Province of Gujrat. The descend- 
ants of Raja Nainsukhdeo, including the 
Gangwal and some other families in the 
District of Bahraich, now bear the appel- 
lation of Janwar Kshatriyas. Raja Nain- 
sukhdeo wes said to be a  Sombansi 
Kshatriya, and this fact has significance 
in respect of a question which we shall 
notice later. .One of the sons of Raja 
Nainsukhdeo was Baryar Shah. About the 
middle of the 13th century Bahraich was 


under a separate Government from that of- 


Oudh. And during the regime of that 
Government Baryar Shah seems to have 
first arrived jn Bahraich. In the year1374 
A. D. Firoz Shah came to Bahraich on & visit 
to thetomb of Syed Salar Masud, who was 
killed. in a battle by the Hindu chieftains 
of the place in 1034 A. D. and was buried 
by his servantsin the spot which he had 
chosen for his resting place. The tradition 
says that, with the help of Feroz Shah, 
Baryar Shsh usurped the estate of Ikauna, 
and became Raja after slaying the previous 
holder in 1414 A, D. Aiter Baryar Shah, 
his son Achaldeo succeeded to the gaddi 
of his father. In the sixth generation from 
Baryar Shah, Madho Singh became the 
ruler of the Ikauna Raj. Contempora- 
neously with -Madho Singh the holder of the 
Gangwal estate: was one Kesho, carpenter 
by caste. His wholefamily was annihilated 
by Madho Singh and thus the estate came 
under the sway of. the latter, Subsequently 
under a partition between MadhoSinghand 
his brother, Ganesh Singh, Ikauna fell to 
the share ofthe latter and Gangwal of the 
former. Madho Singh's line became goon 
extinct, and it appears that Chattarpal 
Singh, the grandson of Ganesh Singh, held 
the two estates together. n 

Chattarpal Singh had two sons, Raja 


Ohain Singh and Bhaiya Partap Singh. 


On a partition between the two brothers, 
Raja Chain Singh remained the owner - of 
the Ikauna estate and Bhaiya Partap Singh 
obtained the taluga of Gangwal. The 
` descendants of Ohain Singh were in pos- 
session of the Ikanna Raj at the annnexa- 
tion of Oudh in 1856 but the estate was 
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forfeited efter the Mutiny of 1857 to the 
British Government, and thus ended the 
importance of the senior line of Baryar 
Shah. Partap Singh and his descendants 
have continued to hold the estate of 
Gangwal, and at the time ‘of annexa- 
tion Raja Sitla Bakhsh Singh, fourth 
in descent from Partap Singh, was the. 
talugdar and, as we have already said, the 
Second Summary Settlement of 1858-1859 
was made with him inrespect of the Gang- 
wal estate, and his name was subsequently 
entered in lists Nos. 1 and 2of the lists 
prepared unders.8 of Act I of !869—vide 
the wajib ul-arz of Gangwal, Ex. 63 and the 
District Gazetteer of Bahraich. 

On the question of the plaintiff's relation- 
ship with Raja Sitla Bakhsh Singh, the 
case put forward and argued before us on 
behalf of Lal Harihar Partab Bakhsh Singh, 
the defendant-appellant in Appeal No. 19, 
is that Jugraj Singh, the second son of 
Partab Singh, died issueless, or at least 
that the plaintiff has failed to prove that 
he is the descendant of Jugraj Singh. It’ 
was not disputed that Jugraj Singh was ona 
of the two sons of Partap Singh. We agree 
with the trial Court that the plaintiff bas 
succeeded in establisbing the fact that he 
is the descendant of Jugraj Singh accord- 
ing totheline of descent indicated in the 
pedigree above set forth. The evidence 
seems to be overwhelming andthereis no 
evidence worth the name in rebuttal. 

The First Regular Settlement of the 
District of Bahraich commenced in the 
year 1865. On the 19th of October, 1865, 
Sheonath Singh, father ofths.. plaintiff and 
Parab Sahai Singh, own cousin of Sheonath 
Singh, laid a claim for a decree forthe 
proprietary title of 14villagesin the estate 
of Gangwal onthe ground thatthe ancestors 
of the claimants and ofthe Raja of Gang- 
wal were brothers and that consequently 
the talugdar's ancestor had granted the 14 
villages in suit to the ancestor of the 
claimantsin thecharacter of Bhaiya grant 
(grant for maintenance to cadet branches to 
the family). The claim for proprietary. 
title was summarily rejected onthe 4th of 
November, 18¢5, on the ground that the title 
vestedin the talugdar of Gangwal. The 
claimants were directed to sue for under- 
proprietary righta in each village separate- 
ly (Ex..A-20) The existing claim was 
treated torelate to thevillege of Qulsria 
only, In the claim just now mentioned 
thersia one matter which requires anecial 
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notice, and it is this. The right to. pro- 
prietary title in the 14 villages was claimed 
on the ground that the villages were .allot- 
ted to the plaintiffs’ ancestor by ‘the 


ancestor of the talugdar by reason of the. 
fact that they were membersof the same . 


family and descended from a common 
ancestor, The suit remained in abeyance 
for about.a period of two years and the 


inquiry into the claim-for under-proprietary .- 


right seems to have been síarted for the 
first time on the 13th of December, 1867. 
On that date the Court recorded an order, 


that notice should issue to the plaintiffs ^. 
calling upon them to attend the Court. 


with their documentary evidence. The 


inhabitation for the produetion of docu- 
mentary evidence. is significant. Notice | ] 
‘shew that having regard to the d 


was accordingly issued and in pursuance 
thereof on the l6th of December, 1867, 
a pedigree was filed before the Oourt by 
Har Prasad, Sadar Qanungo of the time. 
This pedigree is exhibited in the present 
case and is marked as Ex, |, On the 
proceedings of the case in the Settlement 
Court the fact that' the pedigree was filed 
onthe 16th of December, 1867, by Har 
Prasad there isa signature of Kanhaiya 
Lal Nazir by way of verification, This has 
been omitted in the printed translation 
(Ex. A-24). In the Court's proceedings of 
the 24th of Fabruary, 1868, it was recorded 


that the case had been put up in the: 


presence of all the plaintiffs mentioned in 
the pedigreeattached to the file of village 
Jhuri Kuiyan. The pedigree bears the 
Signature of Har Prasad Singh..Sadar 
Qanungo of Bahraich, in Urdu, of Bhaiya 


Sheonath Singh, as general agent of hia 


father, Har Bakhsh Singh, and of Parab 
Sahai Singh, nephew of Har Bakhsh Singh, 
in Hindi, Further consideration of tnis 
pedigree will come hereafter. The next 
dateon whichthe case was taken up was 
‘the 17th of December, 1867 (Ex. A-20) when 
ten days’ time was allowed to Sheonath 
Singh at his request. The next date on 
which the case was taken up was the 4th of 
February, 1568, and the lith of February, 
1868, was then fixed. The plaintiffs seem 
to have failed to appear andon the 18th 
of February, 1867, the Oourt ordered that a 


process-server should go and bring the: 


plaintiffs along with all the  co-sharers. 
Now the fact that there were co-Sharers of 


the plaintiffs was disclosed. by the pedigree. 


just now mentioned, and it appears that 


ihesa co-3harera were added as go-plaintifs 


- filed 11 documents with 


‘sented by his Mukhtar, whose 


‘family. 
_ the villages detailed below 


. whole estate. 


to the claim originally made by Sheonath 
Singh and hiscousin, Parab - Sahai Singh. 
Accordingly we find the following persons 
as plaintiffs, and Raja Sitla Bakhsh Singh 
as the sole defendant: 

. Sheonath Singh. 

Parab Sahai Singh. 

Rudra Bakhsh Singh. 

Chandi Prasad, 

Sukhdeo Singh. 

Jaikaran Singh. 

Sheokaran Singh. 

Sheopaltan Singh. _ 

Bir (or Mahabir) Singh, 

Surat Singh. 

11. Munnu Singh. 

12. Sumon Singh. 


A glance at the pedigree will at once 


egree in 
of these two plaintiffs 
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which the.ancestora 


‘stood to each other they all constituted 


the entire body of co-sharers in the under: 
proprietary right claimed in that case, On 
the 19th of February, 1868, Sheonath Singh 

a list attached to 
them. Har Prasad, Sadar Qanungo, verified 
the list (Ex. 118). On the 24th of February 
1868, the parties came face to face before 


the Settlement Officer. All the plaintiffs 


except Nos. 3, 8, 9 and 10, who were mi 
appeared. The Raja, defendant, was are 
name 
Jagannath—v?de Ex, 18. The plaintiffs 
stated their case. They said * plaintiffs 
and defendant all belong to the same 
About 60 or 65 years ago the 
ancestors of the parties separated and 
s d | were then given 
as a Bhaiyas portion to the plaintiffs! 
ancestor." (Ex.42). On the 7th of March 
1868, the parties again appeared through 
their Mukhtars. The defence on behalf of 
the Raja was recorded. The material por- 
tion of it is as follows: — 


. .The plaintifs do belong to the defendant's 


family but these villages were not given 
to them as Bhaiya's portion. Defendant's 
ancestors gave Gularia to plaintiffs’ ances- 
tors in 1244 as jagir (and that village only) 
because the plaintiff's family used to render - 
services in time of need....., In the minority 
of Raja Kishun Prasad Singh, Balwant Singh 
had these villages—he had possession of the 
He never had 12 villages 
separately. His possession of the estate 
was as naib. Balwant and Mardan did not 
divide the estate between them, The ila; A 
waa never divided," (Ex, 13), 1 
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Ue will be. seen from , the pedigree that 


n Hardahi, 


fi under Act XXVI of 1866 (Ex. 16). 


^ Prasad, Extra Assistant Commissioner, on: 


~ 
+ 


.Mardan was the ancestor of the Raja and 
. Balwant, was the ancestor of Sheonath Singh 


and his co-plaintiifis. On behalf of the 
Raja the plea of limitation was -also 
raised. It also appears that statement 
of the Mukhtar of the Raja was made 
in the presence of Ishri Prasad, the Raja's 
Diwan. . In the case relating to village 
Kalika Prasad .Qanungo was 
examined. He stated “Raja Sri Kishun 


Prasad Singh and Balwant Singh, the 


ancestor of the Gangwal talugdar, had 


held this village as muafi since a very long © 


time" (Ex. 72) Finally the Setilement 
Offiver, Mr. Millet delivered his judgment 


„on the 17th of March, 1838, dismissing the 


plaintiffs’ claim as barred by limitation 


i -except as to the village Gularia for which 


he granted a decree for, sub-settlement 


It appears that for some reason of another 
‘the claim for under-proprietary rights in 


one of the villages called Jhuri Kuiyan was- 


subsequently revived by Sheonath Singh 
inthe form of aclaim for cash nankar to 


‘the extent of Rs, 350 and fortwo groves. 


and 40 bighas odd land as rent-free, nankar, 
Io that claim Jagannath, the ‘Raja's agent; 
was again examined. He stated that “‘the 


, plaintiffs had claimed 12 villages and the 
^ elaim was dismissed. An under-proprie- 


tary decree was passed in: favour of the 
plaintiffs in respect of only one village. 
Galaria; - The . plaintifs never got the 


' mankar and cash to the extent of Rs, 350 


per annum out of the land in suit nor was it 
‘fixed for him. Village Gularia was, however, 
from 1242 Fasli given for maintenance to 


the plaintiffs family......"(Ex. 19) - The. 


+ t 


:elaim: was disposed of by Munshi Har 


the 27th of January, 1870. The plaintiffs 
"elaini as to the Rs. 350 cash nankar was 


' dismissed but a decree in respect of certain 


groves was granted (Ex. 130), When the 


^ c matter went before the Settlement Officer, 

* Mr. Henry Boys, in appeal, that officer 
og À 4 er . * = H 

“wrote a letter to Raja Sitla Bakhsh Singh, 
^. '"$hich letter 
k euet Singh... The Settlement Officer asked. 
/ “the Raja to satisfy Sheonath Singh out of 
^ S Qourt (Ex. 71 dated the 6th of August; 1870). 
[2 7 or =o 


was to be delivered by Sheo- 


24 


s.d he. Raja replied to. this letter (Ex. B-73 


4 


the 27th 


t 


of October, 1870, before deliver: 


E 
yw 


, as an exhibit in this case. It 


‘Time i8 not favourable, 


dated the..4th -of October, 1870), Mr, ` 
‘Boys examined the Raja personally on 
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ing the-"judgment in appeal: The Raja 
stated as follows:—'' The plaintiff used to 
get Gularia village rent-free except in 1254 
and 1257 Fasli when he paid something. I 
do not know what. He got nothing in 
right. It wasby way of maintenance. Ths 


plaintiff never held Sultana and never any 


right in any other village. Gularia was not 
given in lieu of any otherright; The plainte 


‘iff never received any cash allowance of any 
"kind, “Yes I admit: this letter, document 


No. 8. This is my signature. Iam unable 
to explain what I meant.by the reference 
to the Ra. 300 and to Sultana. Plaintiff 
never had ‘avy rights in any of the 12 
villages. I admit that up to the date of 
Mr. Millet's order the plaintiff used to hold . 
the village of Gülaria muaji“ (Ex, 69). The 


letter. No, 8 mentioned in the foregoing 


statement of the Raja has been produced 
is x, 
À-14. This-‘is:a letter which the Raja : 
wrote to Sridat Singh. Sridat Singh was 


ihe brother of the plaintiff's grandfather. 


Har Bakhsh Singh and his sons were 
plaintiffs in the settlementsuit. The letter 
is dated the 13th of January, 18:9. The . 
Raja sends his compliments to Sridat 
Singh and . addresses him as bhai (brother). 
He persuades him not to go to Court and 
to settle the matter of his rights amicably. 
The letter proceeds to say: “You need not 
file suit now. Come here. ‘For your 
rights in all the 12 villages. including 


. Sultana nankar, you were given Gularin. 
' IË you do not like to have Gularia then’you 


can havethose very plots of land which had 
been separated for you in different ‘places as . 
well as Rs. 300 cash which you used to get. 
Country was in ~ 
rebellion and the officers have a different 
tendency., If the suit -is filed in ‘these 
days, its fate lies in the hands-of the 
officer. Who knows what he will do? If 
there happens any thing unfavourable tLe 
house will be ruined. If the matter be 
not settled as we desire, you can then file 
the suit, It is not proper just at present. 
Itis needless to write now. Please come . 
immediately," The letter speaks for ilcelf, 
The whole letter is full of the spirit in 


' which the head of a fanily usually addresses 
-a junior member of the seme family. There 
.,is no donbt that the Raja regarded his and : 


Sridat's house as one and the same houe, 
On the same date on which. Mr, Boys 
examined the Raja he delivered his juog- 
ment in appeal (Ex 70), Mr Millet Lad by 
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his order ofthe 17th of March, 1888, (Ex. 16) | 


assessed Gularia with rent, and the 
Extra Assistant Comimissioner Munshi Har 
Prasad, had by his order of the 27th of 
January, 1870, refused to grant a decree 
for the claim of cash nankar' of Rs. 350 
(Ez, 130) Mr. Boys modified the order of. 


the Extra Assistant Commissioner and | 


granted a daeree to Sheonath Singh for the: 
nankar of Rs 300 as against all: the 12 
villages On second appeal Mr. Boys’ judg- 


ment- was affirmed’ by Mr Reid, the Gom- . 


missioner of the Fyzabad: Division (Ex. 17). 
There is onéimportant passage ab the end of 
Mr. Raid's judgment in which reference.is 
made toaground of appeal made:by the Raja, 


It is as follows: —All the grounds- of appeal : 


refer to:this letter except the last in which 
it ispleaded that the respondent (beings 
relative of appellant) should have brought 
his claim before the Talugdar's Association, 
The obvious: answer to: this. is! that the 
rea pondent:s claim-was not for maintenance, 
This shows-that the Raja once: more àdmit- 
tel Sheonath. Singh to-be & relative of his, 


There are two more documents which 


require: to-be mentioned inm this connection. 
Ia the inquiry: by the- Sattlament Court as 
to the proprietary title of village- Galaria 
the Qanungo:of Pargana Ikauna “Dakhlè 
No; l' (that is the hamlet' Balanagar) the 
Bhaiyati-zemindari of this village belonged 
“to: the: ancestor of Parab Sahai Singh, a 
felative-of the Raja- but they lost the 
- possession from 1229 Fasli: (Ex. 2). . The 


"Qanungo must be: presumed to: have had 
spacial means of knowledge as to the 


ralationship»batween the" talagdar's branch 


and ttie-cadet branch of Parab: Sahai Singh, - 
Io the character of a Qanungo it was: hia: 


duty to furnish information to the Settle- 
ment: Gourt on questions relating: to: title 
and his statement was recorded by: the 
@attlement Officer im the discharge of his 
offisial: duty:. We: have-no doubt that the 
record of his statement is admissible in 
‘evidence om the: question of relationship 


also under s. 35° of the Indian Evidence: 


‘Act; The-sscond doeamentis the wajibsul- 


arz of village Gularia. It-is-not disputed’ 


that the eatries in the wajib-ular2 are 
admissible-ia proofofthe question in issue 


under-s,. 33: of the; Indian Evidence Act. 


The relevant’ entry’ in para. I relating 
to the history ‘of the village is:. "The 
history: in ‘detail. of the taluga (that is 
Gangwal) including: that of the family 


pf the talugdar as" well as of the intere - 
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mediary.holder which is the same word 
for word as that of Raja Sitla Bakhsh 
Singh. talugdar, would appear from. wajib- 


.ularz of village Gangwal which after 


the taluga takes its name.” (Ex. 7), 
In our ,opinion this entry affirmatively 
proves that the under proprietors of the 
village-of Gularia and the talugdar of 
the estate of Gangwal are descended from 
& common ancestor. The history: of village 
Gingwal as entered in Ex. 63 the wajibe 
ul arz, begins by the statement aa to how 
Baryar Shah acquired the'estate of ]kauna;’ 


how his descendants, Madho Sidgh and 


Ganesh. Singh, two brothers, took posses- 
sion of the estate of Rajgarh Gori (that 
is the estate of Gangwal) and how on 
& partition between the-two brothers; Madho 
Singh became’ the owner of the: Gangwal 
estate and how subsequently Partab Singh 
came into possession of the taluga of 
Gangwal, Downwards from Partap Singh 
the history brings: the descent to Raja 


` Bitla Bakhsh Singh. who” was: the first 


talugdar of the estate of Gangwal under 
the British rule. Partap: Singh had two 
sons, Daswant Singh and'Jugraj Singh, 
Daswant Singh was- the'great-grandfather 
of Raja Sitla Bakhsh Singh aud: Jugraj 
Singh was the- ancestor of the cadet branch 
represented by Sheonath Singh the plaint- 
ifs father, in the litigation before the 
Settlement Court, Leaving the pedigree 
(Ex..1) füled by the Sadar Qanungo in 
the Oourt of Mr. Millet on the 16th: of 
Dacember;-1867,. and'signed by Sheonath . 
Singh and Parab Sabai Singh out. of 
consideration for a moment in view: of 
the argument that Sheonath Singh's and 
Parab Sahai's special means of ' knowledge 
within the meaning of cl. (5) of & 32: of 
the: Indian Bvidence Aet, 1573; should be 
proved aliunde ofthe pedigreetlie evidence 
referred: to and analysed in the: preceding 
portions of this judgment proves beyond 


‘any doubt: i 


(1). That the firat claim’ for’ superior 
proprietary" title in 14 Villages "made: by 
Sheonath Singh and’ Parab Sahai. Singh 
wag.madeon the basis of the right arising 
out of the relationship between their branch 
aad the-Ràja's- branch of the descendants of 
Partap Singh, — 

(2) That the claimants before Mr Millet 
including: ‘Sheonath Singh, the present 
plaintiff's: father; and the Raja were meme 
bers of the:same family. `~. ` 

(3) That the fact that-the two parties 

ys f Í 
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were .members of the same family was 
not only not disputed at any stage of, 


the aforesaid litigation but on the con-' 


. trary was admitted all along by and on 
behalf of the Raja. 

(4) That antecedent to the litigation 
in the Settlement Court the Raja ad- 
mitted that he and plaintiffs ancestors 
. were members of one and the same family. 

The evidence as to the first fact is re- 
levant and admissible under s. 13 of Act 
.] of 1872—vide the case of Dinomoni 
Chawdhrani v. Brajo Mohini Chawdhrani 
: (9). The other facts establish that Bheo- 
nath Singh and Parab Sahai Singh had 
special means of knowledge and that 
the stalements as to relationship were 
‘made before any controversy as to such 
relationship arose. The statements are, 
therefore, admissible under cl. (5) of s. 
32 of Act I of -1872. The Raja's admis- 
sions are also clearly admissible in proof 
of relationship under s. 21 of the same 
Act, In the circumstances just now stated 
the pedigree (Ex. 1) must also be ad- 
mitted in evidence under cl. (5) of. s. 
32 of the Indian Evidence Act as being 
‘the statement of Sheonath Singh and 
Parab Sahai Singh who, as members of 
the family, had special means of know- 
ledge, and who made the said statement 
at a time when no dispute as to relation- 
ship had arisen. The pedigree proves 
the plaintiff's case with which he came 
into Court as to relationship between him 
and the late Raja Surej Prakash Singh. 
'' Jn agreement with the trial Court, we, 
therefore, hold thatthe plaintiff has suc- 
. ceeded in establishing thefact that he is an 
_agnate of the late Raja Suraj Prakash 


ingh. 
. The third question offact for decision 
is as to whether the pleintiffis the nearest 
. egnate according to the rule of lineal 
primogeniture, It is admitted that he 
ig not the nearest agnate in so far as 
. the degree of relationship is concerned, The 
agnate nearest in degree is one Chandi 

Prasad Singh who is admittedly still alive. 
- The contest as to seniority of line lies 
“between theplaintiff and Mahabir Singh, 
' defendant No. 3 whose interests are now Te- 
presented, under an assignment by the 
defendant No. 1, Dulhin Jadunath Kuar, 
- The precise point of contest is that be- 
tween Hulas Singh and Har Dayal Singh, 
ih 1, A, 24; 20 0, 187; 60. W ON. 088; 12 A, L. 
| d Bon, Le Bw 107; 8 Sey. P, O, d. #28 P.O, br 
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the two sons of Balwant Singh. Hulas, 
Singh was the elder according to the 
plaintiff and according to Mahabir Singh 
Har Dayal Singh was the elder and not 
Hulas Singh. lf the plaintifi's case is estab- 
lished Mahabir Singh goes out, and the con- 
test. remains between the plaintiff and 
Chandi Prasad Singh. .It will be seen from 
the pedigree given in this judgment that 
Chandi Prasad Singh is the grandson of 
Hulas Singh and son of Sridat Singh while 
the plair tiff is the. great-grandson of Hulas 
Singh, being the grandson of Har Bakhsh 
Singh, As against Chandi Prasad Singh, 
therefore, the plaintiff has further to prove 
that Har Bakhsh Singh was senior in 
age to his brother, Sridat Singh. The 
finding of the trial Court on the last- 
mentioned question of fact was not serious: 
ly contested before ts. The centre of 
attack was the question of seniority be- 
tween the two brothers, Hulas Singh and 
Har Dayal Singh. Here again we agree 
with the trial Court that the plaintiff has 
succeeded inestablishing the fact that 
Hulas Singh was the elder brother, 

The most direct and important piece of 
documentary evidence in relation to the 
question last mentioned is a pedigree 
which was filed by Sheo Nath Singh 
in the Coart: of Munshi Muhammad Bagar 
Khan, Deputy Oollector of Bahraich, on the 
30th of May, 1900, in circumstances which 
we shall now state. During the incumbency 
of Raniltrej Kuar, the senior widow of 
Raja Suraj Prakash Singh, Sheonath Singh 
on the ground that he might succeed as an 
heir-at-law to the Gangwal estate if he sure 
vived the Rani, made an applicationto the 


-Deputy Commissioner of Bahraich on the 
2nd of December, 189», (Ex. 58), In the last 
paragraph of this application Sheonaih 


Singh stated that he was theheir to the 
estate according tothe family custom. The 
purport of the application was that the Rani 
had been mismanaging and wasting the 
estate. The prayer. was that the estate Le 
brought under the management of the Ccurt 
of Wards. There were successive tiansfers cf 
District Officers with the result that the 
applicaticn came for the first time tole 
dealt with by Col. Anson, who madeit over: 
to the Sub+Divisional Officer, Munehi 
Mubammad Pagar Khan, on the 3rd of. 
April 18UU, for inquiry and report, lt nua 
nally disposed of by the officer who had 
Histyeceived it, thatis, Mr, Harrison, who 
had teturnedl to the District in place ef 
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Ool. Anson. While the proceedings were in 
the hands of Munshi Muhammad Baqar 
Khan the pedigree in question was filed. 
The original of the pedigree is before ús. It 
18 accompanied with a list of documents 
filed by one Dwarka Singh, agent of 
Sheonath Singh on the 30th of May, 1900, 
On the list thereis an endorsement to that 
effect and below the endorsement is the seal 
of Munshi Muhammad Baqar Khan. The 
first document mentioned in this list is “the 
pedigree of the family of Bhaiya Partap 
Singh."  - 

The pedigree together with the list exists 
on the file ofthe inquiry. Munshi Muham- 
mad Baqar Khan, amongst other things he 
did, examined the Rani on the 2nd of May, 
1900, (Ex. 60) Presumably the Deputy 
Collector must have explained to the Rani 
the alleged locus standi of the applicant, 
Sheonath Singb, The Raniin herstatement 
made no reference whatsoever to the claim 
of Sheonath Singh that ke was the nearest 
heir to the estate. She repudiated thecharge 
Of, mismanagement. Munshi Muhammad 
Baqar Khan then made and submitted his 
report to the Deputy Commissioner onthe 
7th June, 1900, (Ex. 61). In this report there 
13 no trace of any objection having been 
made by any body as to the alleged status 
of Sheonath Singh. The Deputy Oollector 
expressed the opinion that the application 
was notthe work of Sheonath Singh alone 
but thatthere were other persons at the 
bottom of it and that there wagill-feeling 
between the Rani and Sheonath Singh: He 
recommended “that some capable and 
“experienced and honest person be appointed 
as Manager of the estate with the consent 
- of the Authorities...or the estate be taken 
under.the management of the Oourt of 
Wards otherwise it is strongly apprehended 
that theestate would be ruined and wasted 
and such kinds of complaints would always 
arise,” The .Deputy Commissioner of 
Bahraich, Mr. Harrison, then wrote hia 
report in the matter of Sheonath Singh's 
application on the 16th of Augtist, 1900, and 
in his report he incorporated Munshi 
Muhammad Bagar Khan's report ofthe 7th 
of June, 1400, Between the two reports Col, 
Anson, Deputy Commissioner, who had 
officiated for Mr. Harrison, also wrote a note 
on the 2nd of July, 1900. In para. 4 of this 
note he stated that "the, Ikauna family are 
distantly related to the Gangwal Raj and 
the former have a hope of establishing 4 
glaim to the reversion of the estate om tha 
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death of the present Rani. But there are 


number of other claimants to the-estate.” 
(Ex. B-81) Apparently no action was taken 


by the higher Authorities and the matter 


was dropped. 

Now tne important fact to be mentioned 
in this connection is, as as we have said 
hefore, that Munshi Muhammad Baqar 
Khoan had concluded his inquiry and made 
his report on the 7th of June, 1900; On the 
13th of June, 1900, an application seems to 
have been presented to Col. Anson by one 
Jagdeo Prasad agent and brother of Dulhin 
Jadunath Kuar on behalf ofthe Dulhin; 
On the 2nd of July, 1900, theapplication was 
laid before Ool. Anson, who recorded the 
order that it ought to be rejected and that 
it should be laid before Mr. Harrison. Mr, 
Harrison took over charge from Col. Anson 
immediately after and on the 3rd of July, 
1900, wrote an order, rejecting the prayer 
of the application, and consigning it to 
record. The original applitation with the 
Orders thereon is containedin the inquiry 
file, and is before us (Ex. 61). The prayer 
of the application was that in case it was 
held that the Rani was incapable of manag- 
ing the estate the management might be 
handed ovar to the applicantfor the reason 
that the applicant had been declared to.ba 
the nearest successor to the Rani and -in 
case the management was entrusted to the 
applicant the applicant would be able to 

erform the duties through the servants of 
aharaja of Balrampur, who was entitled 
to the estate after the ladies. 

As to the admissibility of the pedigrea 
filed by Sheonath Singh in the Oourt of the 
Deputy Collector, Munshi Muhammad 
Baqar Khan, on the 80th of May, 1900, two 
objections are raised by the appellants:— 

. (4) That it is not brought home to Bheo» 
nath erni (2) that as a statement of 
relationship it was made after the quesa 
tion in dispute had arisen, We overrule 
both these objections, It is true that the 
hand which actually presented the pedigrea 
to the Deputy Collector was the hand of 
Dwarka Singh andnot the hand of Sheo 
Nath, but Dwarka Singh was the general 
agent of Sheonath Singh as is proved by à 
certified copy of the mukhtarnama (Ex, 134), 
Dwarka Singh was also a relation of GShec- 
nath Singh as is stated in the mukhtar- 
nama, We know thatthe inquiry during the 
progress of which the pedigree was filed had 
arisen outofSheonath Singh 8 applicaticn 
ej the gad of December, 1844, - We alog 
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now that in this application he had 

escribed . hinigelf as a reversioner entitled 
to the estate of Gang wal on the death of the 
Rani. ‘It is a natural presumption in the 
circumstances that the person primarily 
responsible for the statement as to’ relation- 
ship contained in the pedigree (Ex. 59) was 
Sheonath: Singh. There is ‘also direct 
evidence i in support of the presumption. 

This comes from the mouth ofthe plaintiff 
dieci who gave evidence in the present 
Suit. He:states "I know Dwarka Singh, a 
relative óf MING osse Dwarka Singh wasthe 
Thükhtar of my father. He also worked for 
a long time as mukhtar of Gangwal estate 
and afterwards heworked formy father. My 
‘father’ made an application for having the 
estate taken under the Court of Wardsand ih 
connection with this application Dwarka 
Singh produced a pedigree on behalf of 
my father.’ He was the mukhtar of my 
father. The "shajra" (pedigree) was shown to 
my father. Dyarka Singh read it out to 
Sheonath Singh: I also was present and 


+ heard it. Sheonath Singh said that it "was 


all” Tight and ‘should ‘be filed. Dwarka 
Singh is dead.’ I was not present when the 
shajra was filedin Oourt.” In cross-examina- 
‘tion he stated? 
out the shajra to my father Sheonath Singh 
F WAS "present but no one else was present. 
Iam sure that the same shajra was filed in 
Court as I saw the shajra atterwards. After 
the death of Rani Itta) Kuárl took a copy 
of. the shajra which had ` been filed. ‘I did 
not see the original. I remember the con- 
tents which had been read out so I can say 

that thé shajra filed was thesameone.” Fur- 
ther he stated "Dwarka Singh prepared 
ihe pedigree in Bahraich and brought it and 
read it to my father,” "The ‘plaintiff is 64 
years of age now. “Bo at the time of the 
preparation of the pedigree (Ex. 59) he was 


37 years old. “He would presumably attend 


to the affairs of business of his father. Phe 
statement” is very natural, and had the 
 plüintii been disposed to lie he would not. 
have said that he was the-only person prea. 
Bent when Dwarka Singh had: read: out the 
‘shajra to hia father, He would have named 
ard produced witnesses: in support of his 
‘statement. This he;has not. done, “We, 


therefore, hold that.the ‘pedigtee (Ex. 59) ig. 


the statement of Sbeonath Singh, 


“AS regards, the second objection that it 
waa, prepared. at a, time, when the, question 
in dispute hàd arisen, we do not-acceptit, as. 
gorreeb. Pre Hone t9. the. gend. 1200. thege i ig 
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no trace of any dispute whatsoever on the. 
question' as to whether Hulas Singh or Har 
Dayal Singh was the elder of the” two, nor 
can we find any such trace upto the ‘date 
of thé filing of the pedigree, that is the 
30th of May, 1900. ‘In support of the objec- 
ticn reliance is placed upon Dulhin J adu- 
nath Kuar's application of the 30th of Juné, 
1900 (Ex. 61) already referred to, We do 
not think thattbereis anythingin this ap- 
plieation which can be construéd to mean 
that the question now in dispute had arisen 
then. In the first place this application 
was made exactly 20 days after the filing of 
the pedigree and if was made also after the 
inquiry had concluded and the Deputy Col- 
lector had recorded and submitted his re- 
port on the 7th of June, 1900. In the second 
place the application nowhere suggests that 
Sheonath Singh had filed an incorrect pe- 
digree or that he was not related to.the 
Raja of Gangwal in the manner suggested 
by: the pedigree. All that the.application 
says. at the end ‘is that the applicant 
would be.able to look after the management 
of the estate “ through the karindas of the 
Maharaja of Balrampur who is entitled ‘to 
this estate after us.” This clearly is nota 
denial of Sheonath Singh's alleged rela 
tionship with the Raja of Gangwal “nor can 
we discover any necessary implication to 
the same effect. On what grounds and in 
what right the Maharaja of Balràm] pur 


might be entitled, according to the' opinion 


of the: applicant to the estate; ‘of Gangwal i is 
not stated in the’ ‘application. From this 
statement we cannot: infer that a contro» > 
versy Bs to the seiiiority of Hulas Singh bad 
been raised. -As to the applicant own 
right to succeed, this-was clearly founded 
not on the denial of Sheonath Singh's! ree 
lationship: but on the séttlement of the t9th 
of June, 1599, which was made a day before 
the application of Dulhin Jadunath Kuat 
was presented, As to what the '* ‘question 
in. dispute”? ‘means in cl. (5) of s. 32 of 
the Indian Evidence’ Act, 18/2, was. stated: 
by their Lordehips of- the. J udicial Citn- 
mittee in the vase of Kalka Purshüd: v. Mu- 
thura Porshad (10). In the case before their 
Lordships a pedigree purported: to have 
been filed by one Sheo Sahai in 1892 or 
1894 in&civil suit, concerning lands other ` 
than and ‘different from the lands claimed 
in the sudt woich went in appeal before 
(10) tnad: Cas. 178; 351; A. 160; 180, W. Nil; 8 
O'L. J. 441; 20 A, 510p 5-À. Li d, 1014 18 M, Ly J, 424 
PU L, J, 080; 10. Bom, LR 1088 1l Q; ejos 
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32 of thë Indian Evidence Act, 1872, In this 
pedigree Bhaiyà Hulas Singh is stated tö 
' be thé eldést and Bhaiya Har Dayal Singh, 
> the youngér on of' Balwant Singh 
‘(alias Barwand Singh). We also thinkfithát 


the statement as to the seniority of'Hulas. 


Singh is true. According to the law as it 
then stood the süccession to the, estate of 
Gaugwal on the death of Rani Itraj Kuar 
was. governed by the provisions of cl: 
(10) o£ à. 22 Act Iof 1869 as it was previous 
to the améadment introduced: by Act III of 
1910. Prima fecie the pèrdon entitled to the 
Févéraioo undér that clausé: Would bë the 
agnaté nearest in degree to Raja Sdraj Praz 
Kash Singh and tliis porsdn: was Onandt 
Singh who is still alive, and not Sheonath 
Singh. That this was the law thermis clear 
from thé détision oftheir Lordships of the 

(11) (1816) 4 M.'& S. 488 at pp. 491, 497; 16 R. R: 
524; 105 ER. 9. VON i 
| >) (test H. 7.0; 1ab.p..22; 1b. R: 1; 115 R. 
(13) (1876) 2 L, R. Ir. 132, 

b? 


“is proved beyond any doubt that Hulas 


> 


Singh was thé first bord son of his father 


vein wt 


re 24! 


wé aeceptit. | LOMA 
There is. some oral evidence also on:thé 
side of the. defendants but having regard 
to the conclusion atwhich we have: ré&eh: 
éd on the stréngth of the dócümentüry 
evidencé we are not, prepared td placé any 
relianée on it ih proof of the allégations 
that Har Dayal Singh was senior to Hula 
Singh. . This is the course which the lédrn- 
ëd “trial Jadgé hag also adopted andi we 
think rightly; The’ result 18 that wé 
maintain thé fiüding of the trial Court ofithe 
question, of agnatic relationship and ‘the 
seniority of the plaintiff's line. l 
Against- the broader question of relàtion- 
(14) 20 T. A..77; 20 C. 649; 6 Sar. P. C.'J. 310; 17 
Ind.:Jur:319; Rafique and Jackson's P. C. No. 128; 10 
Ind: Dee: (N. 8.) 438 (P. ©.).. 7 
15) 23 I. A..147;, 19 A. 1; 7 Bar. P. C. J, 49; 9THd 


Dee (N. 8.) 1 (P. O3). 
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.bhip, which we have decided in agreement 
Yu the tria] Court in favour of the plaint- 
iff, the only argument advanced on be- 
balf of the defendantsand particularly Lal 
Harihar Partap Bakhsh Singh, defendant 
No. 2,i8 that thei plaintiff and Raja Suraj 
Prakash Singh could not be held to be 
‘elated to each other, inspite of all the 
evidence to. the contrary on the ground 
that the two belonged to different gotras. 
On the face of it the argument is highly 
technical and its pursuit has landed us 
into the region of Hindu tradition. We 
briefly indicatethe line of the argument 
and our opinion in respect thereof. 

The first thing to be mentioned in this 
connection is that no plea asto the differ- 
ence of gotras wasraisedeither in the written 
or in the oral pleadings of the case. 
Indeed asa plea it was not urged until 
the address ofthe arguments on behalf of 
the defendants) commenced in the trial 
“ Court. The basis of the argument is a 
statement elicited from theplaintiff's mouth 
in cross-examination, In answer to a ques- 
tion put to him he said: “I do not 
know the name of the gotra of Sheonath's 
Nana, My gotra ia Atri gotra. I do not 
know if the Raja of Piagpur belongs to the 
same gotra." Thisisall; He was not asked 
as to the gotra of the line of the Raja of 
Gangwal and as to any explanation that 
he might have had to offer in case he had 
stated that the two gotras were different, 

On the basis of the plaintiff's statement 
itis argued that his gotra being Atri and 
there being other oral evidence in the 
ease that the gotra of the taluqdar of 
Gangwal was Vaiyaghra, the two cannot 
be held to be related to each other. Now 
Vaiyaghra' gotra is not a primary gotra, but 
is &sub-division of Vesishtha. According 
to modern derivation, the word ‘gotra' may 
mean ‘a cow-pen a place in which cows 
are kept or protected, it may be from the 
wild beasts, or fromthe plundering attacks 
of the Dasyus who surrounded the early 
Brahmanie settlements formed in the 
upper part of the Indus valley "—Krishna 
Kamal Bhattacharji's Joint Hindu Family 
- (Tagore Law Lectures, 1884-1885, 1st Edi- 
tion, pages 112 and 113). 

In a secondary sense the gotra of a per- 
son is the name of the Sage (Rishi) from 
whom he: or his a&gnate is supposed to 
have descended in the male line. Accord- 
ing toa textfof Smriti cited by Raghu- 
"nandana, there are eight riskis, “ The Sages 
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Jamadagni. Bharadvaja, Viswamitra, Atri! 


Goutama, Vasishtha, Kasyapa, and Agastya 
—were progenitorsof gotras those that were 
descendants of these, are krown to be the 


gotra or founders of getras—Sarkar Sastri a ` 


Hindu Law, 6th Edition, page #8. In Bhyah 
Ram Singh v. Bhyah Ugur Singh (16) their 
Lordshipsof the Judicial Committee said:— 

“The Gentiles, or gotraja (from the 
gotra) are described as descending from 
one common stock, a male, and derived 
generally through males, as forming a 
family, though embracing possibly, many 
families, and such original bond of union 
is regarded as necessary to the constitu- 
tion of the gotra." Technically and prima 
facie, therefore, if the plaintiff and the 
talugdar of Gangwal are descended from 
a common ancestor they should have one 
and the same: gotra. 

The first question for consideration is as 
to what is the precise gotra ofthe talug- 
dar of Gangwal. As we have said before, 
the plaintiff should have been asked about 
it but he was not asked. On the state- 
ments of some of the defendants’ witnesse!! 
however, the learned Judge of the ‘trial 
Court hag held "that the Gangwal talug- 
dars were of the Vaiyaghra gotra.” The 
learned Judge adds—“ Although this con- 
clusion is weakened by the fact that this 
point was not put to the plaintiff or his 
witnesses in cross-examination.”’ Accord- 
ing to our judgment the matter is not free 
from doubt. Sheo Prasad Singh (D. W. 
No. 14) is a Janwar Kshatriya and is a 
peitidar both of Gangwal and Gularia 


families. . This being so, it must be taken . 


that he and they are descended from a 
common ancestor. He stated at the end of 
his deposition that his gotra is Kashib. 
Bhaiya Ram Kumar Singh (D. W. No, 27) 
also stated —'"There are three gotras among 
the Janwars........Vayagri, Atri and Kash- 
yab.” In answer to aquestion by the Court 
he said “I cannot say whether it is possible 
for the descendants of one ancestor to be- 
long to different gotras." Jadunath Singh 
(D. W. No. 18) said—"The descendants of 
one ancestor cannot belong to two gotras, 
I know three gotras of Janwars. There are 
other gotras also, There is one Kashib 
gotra, one Vaiyaghra gotra and one Atri 
gotra."  Hubdar Singh (D. W.. No. 30) 
is also a Janwar Kshatriya. He says 

(16; 13M LA 373at p 301; 13 W R. P.O. 1;5 B 


L. R. P. O. 293; 2 Suth. P. O. J. 330; 2 Sar. P. O. J. 566; 
20 E. R. 591, 


E 
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“There are two gotras among Janwars as far 
as I know Vayagra and Atri gotras.. I 
do not know of any other gotra Among 
.Janwars I know that the Atri gotra Janwars 
live in Gularia.” ks l 

Now according to the: notions of these 
witnesses the’ entire Janwar clan of 
Kshatriyas may have descended from several 
Rishis and one family within the clan . may 
be possessed of one gotra while another 
family in the same -clan may be possessed 
of another gotra, It follows that according to 
the witnesses, within whom we also 
include the plaintiff, the popular notion as 


to gotra or the -identity of gotra is not the 


Same as the technical connotation of gotra. 

The, strict Brahminical theory is that as 
the founders of gotras were Brahmans, the 
Kshatriyas and Vaisyas can have no gotras 
of their own Dattaka Mimansa, ss. 2, 84. The 
gotric title of these two classés is explained 
by the fact that they have adopted the 
gotras of the spiritual guides or family 


priests of their remote progenitors. This. 


view is opposed by pointing out that 
Visva Mitra who was a Kashatriya by birth 
and Vasishtha who was not a pure Brahman 
by birth are admittedly founders of gotras 
or ancestors of mauy founders of gotras— 
Sarkar Sastri’s Hindu Law, page 88. In this 
conflict of opinion the safest course for us 
would be to accept the view taken by the 
authors of the Mitakshara, The text of 
Mitakshara, to which we allude here, -is 
quoted in the case of Ramchandra Krishna 
Joshi v. Gopal Dhondo Joshi (17). Within 
the text occurs the following passage:— 


“Though Kshatriyas and Vaisyas have 


no gotras of theirown, the gotra pravara 
oftheir family priests should. be consider- 
ed (as belonging to them)." It may, there- 
fore, be that Vaiyaghra gotra which is 
only a sub-division and not a primary gotra 
in itself, was adopted by the Gangwal 
family after the name of à family priest in 
comparatively recent times, that is about 
` 150 years ago, when the two branches of 
Gangwal. and Gularia separated. 


The “wajib ul-araz" of Gangwal (Ex. 63) . 


read with the “wajibul aras" of Galaria 
(Ex. 7) shows that the remotest common 
ancestor of the two families known to 


tradition was Raja Nainsuklideo. He was 
a Sombansi Kashatriya. Spmbansi is 


equivalent to Chandrabansi which means 

descendants of the Moon. Atri as a Rishi 

or Sage is supposed to be one of the 7 
(17) 32 B, 619; 10 Bam. L. R, 948, 


. tionship of the two families. 
. the only point which remains for considera- ` 


sons of Brahma, In the . Paranas he ig 
stated to have produced the Moon from hig 
eye while he was practising austere penance 
—Apte's Practical Sanskrit English Die 
tionary. The descendants of Atri are, there- 
fore, called Sombansis and they primarily 
belong to the Atri gotra. It is agreed 
‘that the Gangwal and the Gularia familieg . 
are ‘Sombansi  Kashatriyas. We think, 
‘therefore, that itis in the foregoing sense 
‘that the: plaintiff describes himself as a 
member of the Atri gotras. This view is 
supported by the following:— ; 

In Mahabharat (Bhasha) printed ab 
Benares in 1913, 19th Ohapter, page 337, we 
find that the Rishi Kanva is made 
to address the son of Dushyant by the*-fol- 
lowing verses :—Som bans man janam tum- 
hara Atra gotra jane sansara (You were 
born in the /Sombansi. clan. The world . 
knows that ‘your gotra is Atra). On these 
grounds we aré^unáble'to give effect to this 


. argument as sufficient to outweigh the 


direct and positive evidence as to the rela- 
The last and 


tion is the effect of the settlement of the 
29th of June, 1899, (Ex. A-10, page 309). The 
last full owner of the estate of Gangwal was 
Raja Suraj Prakash Singh. He died on the - 
15th of June, 1899. At the time of his death 
there were only four members in the family, 
“his two widows, Rani Itraj Kuar(senior), Rani 
Abhairaj Kuar (junior), his, mother Achal- 
raj Kuar and the widow of his predeceased ` 
son, Dulhin Jadunath Kuar. For the pur- 
poses of mutation of names in respect of 
taluqa of Gangwalthe two Ranis and Dulhin 
Jadunath Kuar entered into a settlement as - 
to the possession of the estate and provi- 


- sion for’ maintenance of the ladies other 


-than the holder of the estate: The two 
Ranis were subsequently examined in the 


" pending mutation proceedings on the 23rd 


of July, 1899. Their depositions are Exs, 
A-4and A-5 respectively. Dulhin Jadu- 
nath Kuar's defence on the ‘basis of this 
settlement is two-fold. oe... 
(1) That she is entitled to Zemin in pose 

. session of the entire estate for Her lifetime 
and (2) failing itshe isentitled to remain in 

possession of the villages set apart for her 

maintenancefor the same period of time. 

As to the latter claim it appears that adopt- . 

ing a construction ofthe settlement, dated 

the'19th of June, 1899, the Dulhin's learned 

Advocate stated in the Court below that hia . 

client did not claim to remain in possession - 


' traj 


- 


X5. The Adyocate:s statement was clearly ` 
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of the guzara villages by virtueot the agree- 
ment of 1899, Theconstriction which heplnc- 
adon the agreement was that after thedegth 
of the last holder.of the-estate,that is Rani 
Kuar, his client would remain in pog- 
passion not.as.guzaradar but ssowner. The 


case.was-ergued in the trial Court on ‘be- 


-. ment of 1899. | 


The plaintif- respondent does not suggest 
that there is any estoppel in the way of 
Dulhin Jàdupath/Kuar:against her case set 
upin the way in which itis set up before 
based on a construction of the deed -of the 
19th of June, 1899, and the Dulhin’s Gounsel 
before us who, wè may say so, is another 
earned Counsel isnot debarred from plaç- 
ing a different cbnstruction on that deed. 


As to.the first claim of Dulhin Jadunath 


Kuar, that is tosay, the possession of the 
entre: estate of ‘Gangwal for; her lifetime 
thereis no dispute a8 to the construction. 


Both sides agree and. the Jearned Judge of 


the trial Court also agrees that according to 
the terms of that agreement Dulhin Jadu- 
nath: Kuar after the death of Rani Itraj 


Kuar is clearly entitled to the possession of 


the entire estate of Gangwal. But her claim- 

as been rejected. by the learned Judge in 
the trial Uourt on ‘the. ground: that Rani 
Jtraj Kuar having a life-interest only could 
not make an agreement which was to enure 
beyond; her lifetime and be binding upon 


a Mr VS - 


the reversioners, The learned Judge, how- 


ever, thinks that Ex, A-9 cannot bea family 


settlement binding on the reyersioners for 
the reason that Dulhin Jadunath -Knar and 
Abhairaj Kuar did not set up any title to 
the: whole or any specific part-of the estate 


as against Rani Itraj Kuar, They merely 


claimed certain villages in lieu of mainten- 
arge.' They did not -set up or profess to 
surrender any claim to the estate itself. 


. Apto the second aspect of the defenda:ts' 


cese .thelésrüed.Judge.is of opinion that 
Ranittraj Kuar being a life-tenant only was 
ei titled to. set apart property by way of 
maintenance for the other three ladies of 
the family as longas this arrangement pur- 
yorted only to be operative during her life- 
iime and that, as a matter of fact, is what 
she actually did. | 

. Weare of opinion that the learned Judge 


. has not taken.a correct view of the settle- 


ment.of the. 29th .of June, 1899. He has 


: placed the rights.of the parties to it on an 


exact legal -basis and drawn ‘conclusion’ 


therefrom. In other words, he regards the 
gettlement.asifit were an alienation made 
by Rani Itraj Kuar, which according tolaw 
mustcoms to.an end an her, death, sabe 


‘being merely a holder of life-interest in the 


estate, , 
Now on the date of the Settlement, the 
position was this. -Rani Jiraj Kuar, the 


Senior widow.of Raja Suraj Prakash Singh, 


‘was entitled to hold the estate of Gangwal 
for her lifetime under cl. (7).of s, z2 of 


Act lof 186) as the clause stood previous 


to the recent amendment. There. were no 
heirs under that section in any: of: the pre- 
ceding:clauses. On the 
Itraj Kuarthe.estate would devolve on the 
junior widow Rani Abhairaj Kuar, for her 
lifetime under cl. (9) of the same. rec- 
tion, there being. no heir. under the inter- 
vening .l. (8. The junior widow and 
the mother during the. lifetime of 
Rani Itraj-Kuar and during the incum- 
bency of, her possession of the estate 
‘were entitled in law to certain an; 
nuities: by way of maintenance, under s: 
25 of Act T cf 1569. in each case for life only 
and similarly Dulhin Jadunath Koar, the 
widow of a predeceaged son of Raja Suraj 
Prakash Singh, was entitled to sn annuity 
under 8. 27 of ihe same Act. Dulhin Jadu- 
nath Kuar: could also. -claim, though not 
with much prospect of. success, her recogni- 
tion as a gotra, sapinda, through. her de- 
ceased husband entitled to the’ estate of 
her father-in-law for her lifetime as‘a-pos- 
Bible heir under el. (11) of s.. 11. -Bucha 


. claim has been upheld under the Law ‘of 


Mitakshara aa administered in the Prefi 
dency of Bombay by their, Lordships of 
the Judicial Committeein the case of Lalluz 
bhai Bapubhai v. Cassibai (18). No deci- 
sion of the same tribunal to the contrary 
exists es regards the rule of the Mitakshara 
in the United Provinces of Agra-and Oudh. 


The'male reversioner, whosoeverhe might . 


’ 


have been on that date, under cl. (11) 


ofs.22 of, Act I of 1869 had no higher 


status than that of an ordinary Hindu re. 
versioner. . Weare of ‘opinion that this is 
so under the decision of their. Lordships of 
the Judicial Committeein the case of Har 

(18) 7 I. A. 212; 5 B. 110; 4 Sar. P.O, J. 164: 3 Suth. 


P. O: J. 795: 4 Ind. Jur. 533; 3 Shome L, R. 245; 7. Ç. 
L. R, 445; 3 Ind. Dec. (x: 8.) 75 (P. C.) i 3 


death of Rani . 


+ 
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math Kuar.v. Imdar Bahadur Singh (19). 
An heir under.-that clause must remain. 


eg nesessiti unknown until the determina- 


tion ofthe lastlife.interest.  . ` | 


The settlement of. the 29th of June, 1899, 
elearly 


July, 1899, Rani Itraj Kuar and Rani Abhai-- 
, Taj Kuar were examined 
proesedings; and. they. both: affirmed the, 


terms af.the.compromise aa ta.the order of. 
succession to.the estate and.as to the allot- ` 
ment of property. for maintenance (Es. - 


A-4: and A-5). As under. the. settlement 
Rani Itraj Kuar was to be the. first holder 
of the éstate her name .was entered in the 
Yevenue registers in place of her deceased 
husband, Raja Suraj Prakash Singh. It 


indicates that it wasarrived at for the ~ 
purpose of gattling..qontroversies..as'to the . 
mutation of names consequent.on the death - 
of Raja Suraj Práàkash Singh. On the 23rd of... 


in the mutation 


3 
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 Kuar the succession to the estate was tà 


devolve first on Rani Abhairaj Kuar and on 


the death of the ;latter on Dulhin. Jadunath 


Kuar. In this scheme of things it was natural 


‘that when, Rani Abhairaj Kuarand Dulhin 


Y 


dadanath Kuar enter into the possession of 


A 


the estate after the déath of Raniltraj Kuat 


their right to separate maintenance ‘comes 
to be merged in the larger right. From 


this we cannot infer that they. are to be 


divested of the maintenanos in their life- 
timeevenin the event of their not. being 
held entitled. to succeed to the estate in ita 
entirety; We now quote certain portiona 
from the second paragraph of the déed of 
settlement; | | 

“ These villages (that, is the villages set 
apart for maintenance) shall remain in the 
possession of the aforesaid . guzara holdéra 
with all the proprietary powers without 
the power of transfer by. gale, 


is necéssary to reproduce her certain pore. 
tions of the deed of settlement;. . NE 
*" Whereas Raja Suraj. Prakash Singh. 
talugdar of Gangwal died childless and in: 
testate, while we, 4. e., Rani Itraj Kuar, the.. 
first. widow, - Rani Abhairaj 'Kuar the- 


mortgage 
or gift......The revenue of these: villages 
amounting to Rs, 400 whicH Raja Narpat 
Singh paid while he. got the. position of 
a Bhaiya shall continue. to bé paid by 
the. guzara holders. also.;.,..We, -Rani 


second widow,  Dulhin Saheba, viz, 
Jadunath ‘Kuar, widow of .Bachcha Ma- 
hesh: Bakhsh Siogh, the son of ‘ the. 
late Raja, and Rani Achalraj 'Kuar, the 


mother of.the deceased Raja, are the heirs ' 
&nd now we, by mutual consent, have decid: , 


ed that the mutation: of taluga Gangwal... 


be effected in favour of Rani 1traj Kuar and ’ 


during her (Itraj Kuar's) lifetime, Rani 
Abhairaj Kuar, Mueammot. Dulbin Jadu- 
nath Kuarand Rani Achalraj Kuar, the. 
mother of the deceased Raja, having. re- 


` eeived the following Bhaiyai villages, which : 


have always remained in the possession of. 
the heirs to the estate and also were held for. 
a long time by Raja Narpat Singh during 
the Shahi rule, should support themselves. 


because this Bhaivai right now belongs to. 


Rani Abhairaj Kuar and.. Musammat Dul- 
hin Jadunath Kar, the heirs to the estate, 


who, after me, Rani Itrej Kuar, shall bes. 


come the snecessors one after thé other.” > 
Béfore we proveed-further two observa- 
tions must bà made. The first -is that. the: 


villages set-apart for maintenance. appear’ 


to be the villages which were held as such, 
in the .preceding generations, and the. 
gecond is that on the death of ,Rani Itraj 
(19) 71 Ind. Cas. 629; 50.1. A. 69; A. T- R. 1922 P. C; 
403: 9 O. & A: L. R. 270; 9. O.L: J. 652; 4t M. L.J. 


489: 37 C: L. J.340: 45 A179; 27 C. W. N. 919; 18 
L: Wi 383; 28 O. 0.223; 33 M.. L.T. 216; 5 P.L. T. 281; 
2 Pat. L. R. 237 (P, O.) ES 
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must be-deemed 


Abbairaj Kuar and Dulhin Jádunath Kuar, 


do. hereby affirm that in the lifetime of 
“Rani Itraj’ Kuar we shall have ao concern 


with the ialuga with  respeót to any 
kind of expenses, excepting the following 
guzara villages...We, the guzara holders, 
have decided that this guzara should be - 
divided. among us in this way that I, 
Rani Abhairej Kuar, should -get 4 annag: 
perrupee more than Musammát Dulhin 
Jadunath Kuar and the mother of tha: 
Raja. We, Musammat Dalhin Jadunath 
Kuar and the mother of the Raja should . 
get 4-annas. per ‘rupee less. than Rani: 
Abhairaj, Kuar, The net income of the 
guzara villages is about Rs, 6,500. per 
annum out of which I, Rani Abhairaj 
Kuar, shall get Rs. 2,500 while. Dulhin 
Jadunath Kuar.and the mother of the 
Raja shall get Ks. 2,000 each ‘annually, 
After ihe death of the mother óf the late 
Raja.Suraj..Prakash.Bingh aforesaid, we,.. 
the two guzara holders, «iz , Rani), Abhairaj 
Kuar ‘and Musammat Dulhin: Jadunath 
Kuar, shall divide the. entire. guzara 
among: ourselves at the: aforesaid rate,” 

' Prima facie a provision for maintenance 
to be intended. to enure 
for the lifetime of the grantce. Rameshar 
Baksh Singh v. Arjun Singh (90). In the 


| (00) 28 L-A. 1; 23 A, 194; 7.Sar. P, O. J, 804 (P, 09, 


= earlier: but only 
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present Ga8e the ‘provision was to cedse 
in the event of the 


grantee ‘coming into possession of the 
estate. We are unable to discover any- 


.. thing -in the document to justify the 


Interpretation that it was to cease on the 
death of Rani Itraj Kuar, and during the 
lifetime of the grantes, when the succes- 
gion to the estate is withheld . from her 
on a ground not contemplated by the 
pettlament. The interpretation which we 
have placed on the settlement of the 29th 
of June, 1899, is the interpretation which 
the plaintiff himself places upon it. The 
plaintif- further admits that the settle- 
ment was acted upon by the parties 
concerned—vide para. 10 of the plaint. 

The rule as to the construction of family 
settlements and compromises to which 
persons holding limited interest are parties 
has repeatedly been laid down -by their 
Lordships of the Judicial Committee. 
The first deéision to which we would 
refer is that of Rant Mewa Kuwar v. 
Rani Hulas Kuwar (21). The principle 
of that decision was affirmed by their 
Lordships of the Judicial Committee in 
“respect of the ‘same settlement in the 
cass of Khunni Lal v. Gobind Krishna 
Narain (22). ln this case their Lordships 
quoted with approval the following passage 
from the judgment of the High Court, 
‘The true character of the transaction 
appears to us to have been a settlement 
between the several members of the 
family of their disputes, each one re- 
linquishing all claim in respect of all pro- 
perty in dispute other than that falling 
to his share, and recognising the right 
of the others, as they had previously 
asserted it, to the portion allotted to them 
respectively. It was in thislight, rather 
than as conferring & new distinct title on 
each Other, that the parties themselves 
seem to have regarded the arrangement, and 
we think that itisthe duty of the Courts to 
uphold and give full effect to such an 
arrangement.’ Their Lordships added: 

"The true test to apply to a transac- 
tion which is challenged by the rever- 
sioners as an alienation not binding on 
them is, whether the aliénee derives 
title from ihe holder of the limited 

(21) 1L A. 157; 13 B. L. R. 312: 3. Sar. P, O. J. 354; 
Rafique and Jackson's P. O. No. 27 (P. O.). 

(29) 10 Ind. Cas. 477; 38 I. A. 87; 15 C. W. N. 545: 8 
A. L J. 559: 13 C. L. J. 515; 13 Bom. L. R. 427; 10 M. 
L. T. 25; 0911) 1M. W, N. 432; 21 M. L. J, 645; 23 A. 
366 (P. C.), i i j 4; 
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interest or life-tenant. In the present’ 
case Khairati Lal acquired no, right from 
the daughters of Daulat, for the ‘compro- 
mise’ to use their Lordships’ la: guage in 
Rani Mewa Kuwar v. Rani Hulas Kuwar 
(21) 'is based on the assumption that there 
was an antecedent titleofsome kind in 
the parties, and the agreement. acknowl- 
edges and defines what tta; title is.” 
The learned Judge in tne trial Oourt 
distinguishes the case just now referred 


“to on the ground that the reversioner was a 


party to the compromise in that case, 

We are of opinion that this cannot be 
a reason for distinction. In the: first place, 
the estate in dispute was claimed to ‘be 
in the right of succession to Daulat and 
not to his father Ratan, and Khairati 
Lal, who was a party to the compromise, 
was not the reversioner of Dault. In the 
second place, the question in such cases 
is always as to the effect of a settlement 
by persons possessed of limited interest 
on the rights of the actual reversioners; 
that is to say the person or the body of 
persons in whom theestate comes to vest on 
the determination ofthe limited interest. 
Such ‘persons are bound, though they 
are no parties to the settlement, provid- 
ed it is & genuine. and real settlement 
and provided furtherthatit is reasonable 
and prudent. In the case of Ramsumran 
Prasad v. Shyam Kumari (23; a compro- 
mise entered into by a Hindu widow in 
a litigation between her and her deceased 
husband's debtors was upheld by their 
Lordships of the Judicial Committee as 
binding upon the reversioner. With réfer- 
ence to the case of Khunni “Lal v, 
Gobind Krishna Narain (22), above referred 
to, Lord ‘Phillimore, in delivering the judg- 
ment of the Board in the case just now 
mentioned, said: ‘‘This Board held that 
the compromise -on its true construction 
did not mean an alienation, and that it 
was not right to say that the heir-at-law 
or the derivative purchasers derived a 
title from the daughters. It is obvious 
that to putit as the respondents in that 
ease did, that the purchasers derived title 
from the daughters, was begging the 
question. The property belong to one or 
other, or possibly both, of the parties to 


the dispute, and the compromise proceed- 

(23) 69 Ind. Cas. 71; 49 I. A. 342; 31 M. L. T. 200; 3 
P. L T. 749; A. I. R. 1922 P. C. 356; 1 Pat. 741; 16 L. 
W.956: 21 A. L. J. 159 0. A., L. R. 175; 27 0, 
W.N.269; 37 O. L. J. 356; 44 M. L. J, 751; 25 Bom, 
L. B. 634 (P. C). 


i 


109 f. G, 1028 . 


ad upon the footing ihatit was uncertain. 


in which of them the title was. As their. 


Lordships put it, it was based: on the 
assumption that thére was an antecedent 
title of same kind in the parties, and 
the agreement acknowledged and defined 


what that title was," Firstly his Lordship. 


Btated the true doctrine to be “A come 
promise made, bong fide for the benefit 
of the estate and not for the personal 
advantage ofthe limited owner will bind 
the reversioner quite as: much as a 
decree on contest". The principle of this 
decision was again affirmed in Mata 
Prasad v. Nageshar Sahai (3). In that case 


a family settlement which was prudent and : 


reasonable in the circumstances was held to 
he binding on the actual raversioners. 

Some of the circumstances in which 
the settlement under consideration came 
to be effected, we have already mention- 
ed. Having regard to those circum- 
stances we do not think that the provi- 
sion as tothe succession of the estate of 
Gangwal in favour of Dalhin Jadunath 
Kuar after the determination of the pre- 
ceding life-estates was reasonable. That 
there were male reversioners who would 
alaim title under cl. (ii) of s. 22 of 
Act [ of 1869 to the estate of Gangwal 
was wéll known to the ladies, In the 
circumstances, therefore, it was not reasun- 
. able on their part to have interfered with. 
the line of inheritance as provided by 
law, We would, therefore, reject Dulhin 
Jadunath Kuar's defence, asto her right 
to succeed to the estate according to the 
terms of the settlement. 

Dulhin Jadanath Kuar's case, however, 
in respect of the guzara property stands 
on a different footing. -She had a possible 
claim to the whole estate; she had a real 
claim to maintenance out of the estate and 
the property set apart for maintenance both 
in valuation and in income is less than 
1/20th part of the entire estate. She was 
widow ofthe son of the last, holder of 


the taluqa and she was the only other” 


memher of the family as it stood on the 
date of Raja Suraj Prakash Singh’s death. 
On these grounds we think that the 
provision as to the maintenance of . Dulhin 
Jadunath Kuar. for her lifetime. was a 
reasonable and prudent part of the? settle- 
ment of the 23th of June,'189J. We, 
therefore, uphold it to that extent. Be- 
sides the questions discussed aud decided 


in this judgment no other questions were 
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raised at the hearing of the appeals. 

The result is that we dismiss Appeal 
No. 19 and allow Appeal No. 24 only in so 
far that we modify the decree of the trial 
Court by dismissing the plaintiff's claim 
in respect of the guzara property aa 
entered.in the deed of settlement dated 
the 29th of June, 1899. As to the costa, 
the’ appellant in Appeal No. 19 will bear. 
his own costs and also pay the costs of 
the plaintiff-respondent in both Courts. 
Dulhin Jedunath Kuarin Appeal No. 94 
will receive costs from plaintiff-respondent 
in proportion to her success and pay costs 
as in proportion to her failurein both 

ourts, 


A NA, Decree modified. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
> First Oivit ApPman No. 29 op 1927. 
January 20, 1928. 
Present;—Mr. Hallifax, AJ. C., and 
Mr. Ghulam Mohiuddin, A. J.C. 
RIPUSUDAN PERSHAD—JunpGMENT- 
DgsroR No, l--APPELLING ` 


| ` Versus 
NANKU PERSAD AND orTHags— 

JubeMasNT-DzBTOR No. 2 AND Dsogep. ' 

"M VUE Pd iced ; 

wil Procedure Code. (Act V o : 
yr. 66 (2, Q91—Auction REI or SE l 
Estimate of. value, not entered—Failure, whether 
ee gga an estimate of th 

ai 
the property to be sold oy auction in the Mats 
clamation is not a material irregularity in the Pro- 
clamation of the sale. | i 

_ First appeal against an ‘order of the 
Second Sub-Judge, First Olass, Raipur, 
dated the 19th February 1927, in execution 
arising out of Civil Suit No. 7 of 1994, dated 
the 30th September, 1927. : ; 

Mr. W. Y. Deshmukh, for the Appellant. 

Mr. D. N. Chaudhari, R. B. and Mr, S. £ 
Ghosh, for the Respondents. 

JUDGWMENT.—Of the violation `of 
the provisions of r. 1 (2) of O. XLI of 
the Civil Procedure Oode which ig of 
almost daily occurrence in this Court, it 
would be hard to find a worse instance than 
that afforded by the present petition of 
appeal. ‘The. one relevant contention in it 
can be unearthed only with great difficulty 
from the mass ofirrelevant narrative and 
obviously unsound argument it contains. 
it That one contention is that there wasa 
material irregularity in the proclamation 
of the sale of the appellant's property in 


P a \ s i 
dM | 

execution of the decree against him which 
caused. him substantial. injury. The 


~ írregularity is said to be the failure to enter 


Bn. éstimate of the value, of the property 


^- 


in, the proclamation. . That: is nowhere 
presóribed, nor is it in the least necessary. 
Jt. is: certainly done, usually; probably 
With- some. ideg behind it of cl. (e) of 
r. 66 (2) of O. XXI, but it-is hard to sée how 
the Oourt’s. estimate of thé. value could 
even hélp an inténding purshasér to judge 
of it." Indeed, the estimats of the value 
always: entered, (which the learned Judge 
thought ought to have. been. entered in.this 
gase, though the omission made no differ- 


- ende) is. not the Court's estimate at all but 


the deeree-holders. : 

The substantial injury alleged is in. the 
fact that the highest. bid- was Rè. 26.000 
though the -property. ia worth ‘Rs. 40,000. 
None of the. 6vidence' recorded às to. the 
value of the. property is admissible, being 
nothing ‘beyond statements of the opiiions 
of witnesses on'ilié point, and, anyhow, it 
would: prové that the property was worth 


“no more than: Rs. 26,000; Néithér irregu- 


larity nor injury of any sort has been 
proved; but éven. if the matters alleged 
could be regardéd as à matérial irrégulárity 
and a substantial injury, tharé is obviously 


4 


no connection bétween thé twó.. - 


Thé 6rdêr of the lower Curt contains the: 
atübénient that it is the duty of thè- decrees- 


holder to. furnish: the Court with all the 


details mentionéd in cl: (2) of r. 66 (2) of 


Q-XXI, though they do not necessarily id: 


clude the value of the property. As bas been 
said, there is. hardly a case in. which it- 


is évóén.worth while-to mention that detail, 


but it is: both obvious and ‘also stated in ` 


f. 66 (4) that it is the.duty of the Court 
to ascertain all the details. which it con- 
siders. aré necessary, and it is surely’ the 
judgmeént-debtor whois mast interested in. 
stating them and best able to-do so.  . 
Every execution case seems to proceed, as 
this did, on the inverted idea that it is 
rigithar thé duty of the judgment-debtor, 


. Ror. tö His interest, to seethat his property 


kad 


E foidhe as. high a. price as possible when 
2 t. i8 sold. 


. That is left to the decréé- 
holder, whosé‘ business is only to get as 
much for the property as will satisfy his 


‘désreé. To look after the interests of the 


judgment-lebtor is the business ‘of thé 
OJürt, and still more of the judgment- 


debtor himself., 


. Dt all tlie. judgmént-debtor does is t^ 
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stand aside and look for flaws in the pro: . 


4, 


ceedings; if he can discover one he care- 


fully refrains from remedying it himself | 


and saves it up till after the sale is over to- 
be used as a basis fora demand for are sale: - 
Any injury that may be caused to him in 
these circumstances, which occur in almost’ 
nearly every case, ib. due to his own’ 
intentional and practically admitted 
negligence, amounting. almost to fraud, 
if a man can be said to defraud himself. _ 
"Further the. prayer to set aside. a..sala- 
on the ground of the-inadequacy of the 
price obtained is hardly ever accompanied : 
by an allegation, and in most cases. is; 
obviously, without even a hope, that a 


 higher.bid wil be made next time, It is. 


never pretended that the object of such. 
an application is anything but.to. delay 
the. proceedings; without any benefit to 
anybody except the delay, which. is.not a 
benefit. . The obvious damage to.the.judg- 
ment-debtor in the extra expensé, among - 
other things, is left out of sight.. —_ 
There is no substance whatever: in ihe: 
appeal, which. will be dismissed. Thé. 


appellant will be-ordered to pay.all the: 


costs of the opposite party in both Couris. 
The. costs. in this Oourt will include. a 
Pleader's fee. of Ra. 125 for Nanku.Prasad. 
and.one of Rs, 15 for Madan Lal. | 

G. R. D.- Appeal dismissed, 
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‘RANGOON HIGH . COURT, 
Oivi Revision No, 275 or 1920. - 
duly 90,1927. u 
Present : —Mr. Justice Mya Ba, 
ADMINISTRATOR GENERAL 6 
BURMA-zAPPLIQANT | 
versus l 
C. R. V. V.S. OHETTYAR' Figi. 
E. s RESPONDENTS, | 
Succession Act (XXXIX of 1925), 8. 211 (1)—Execii- 
tor's right to represent estate — Decree: against. widow, 
validity of—Civil Procedure. Code (Act V of 1908); s. 
115-—Other remedy open-—Order appealdblé to Sub: 
ordinate Court but not to High Court—Interferenéez 
An Indian Ohristian died leaving a: Will and 
appointing two persons as executors. A creditor of the 
deceased obtained. a decree against his widow. as his 
legal representative and attached a sum of money 
due to the estate. The Administrator General who had 
in the meanwhile obtained Letters of Adminstidtisn 
objected :' E 
. Held, that the. decree was invalid dnd not binding. 
on- the estate gf the deceased as the widow had no 
right to represent the estate. [p. 445, col. 2.] 
The High Court can interfere in révision whére no 
appeal lies to it from the order or decree sought to be 
revised, ,eyen though, thé order. or decree'is appeal- 


able to a &ubordináte Court. [P 446, coL. 1.] 


4 


109 I. C. 1998. 


Although the High Court will not interfere by way 
oÊ revision where the party has a remedy elsewhere, 
it will interfere where the right of the party is clear 
ahd where the result of non-intérference will be only. 
to multiply proceedings. [ibid] — . . ' < 

Mr. Duntra, for the Applicant.. 
Mr. Ganguli, for the Respondents.: 


JUDG MENT.—This is an application 


by-the Administrator-General as adminis- 
trator to the estate of P. M. Richardson,, 
deceased, tohave.the decree of the Town- 
ship Courtof  Toungoo in Civil Suit No. 
119 of 1925 set aside in revision. ' 

Thelate Richardson was a Ohristian by 
religion and he died on the 20th February, 
1925, leaving a, Will. He left à widow among 
othernext-ofkin surviving him. There were 
executors appointed under thé Will, but they 
subsequently renounced their executorship, 


and the Administrator-General on the 10th ' 
July, 1926, applied for and obtained on the. 


12th July, 1926, a grant of Letters of Admi- 
nistration with the Will annexed. About a 
year before that and on the 7th May, 1928, 
the respondent Ohéttyar Firm of O. R. V. 
V. S. of Toungoo filed a suit (Civil Suit 


No. 179 of 1923) in the Township. Oourt of | 
Toungoofor Rs. 326due on a promissory -note 


alleged to havé: been. executed by Richard- 


son on the 12th August, 1924, making. 


Richardson’s widow residing at. Maymyo 
defendàntin her capacity as legal repre- 
sentative of her deceased husband, and ob- 


tained an ex -parte decree on the 7th. 


September 1925. On the 14th: September, 
1925, the respondent Chettyar firm : applied 
. for execution of the decree, in. Civit Execu- 


tion No, 345 of 1925, of the same Court, and: 


obtained an order for attachment of money 
due tọ the estate by the Oriental Govern- 
ment Security Life Insurance Company, 
Limited. On. account. of this-attachment 
the Administrator General was unable to 
collect the money: from the; Insurance 
Company. £ 

being. an Indian, Qhristian, the.respondents' 
suit against the, widow was barred"by s. 212 
ofthe Indian;Succession Act. SutEssection (1) 
ofthis section provides:. "No right to any 


“part of the property of a. person. who has’. 


died. intestate. can be established. in any 
. Gourt.of; Justice, unless. Lettersof. Ad minis- 
tration have first been granted.by à Court .of 
competent. jurisdiction.” I do not. think 


that the case-is governed by. thig ` section. at. ' 


all inasmuch,as the deceased died testate, 
In my opinion what really: rendered the-suit: 
bad was the dact thatthe widow, whe. was 


> 
|| 


It has. been urged, that. the, decéased not. 
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not-one of the executors appointed under 
the Will, was sued as & legal representative 


ofthe deceased when she did not occupy 


that position at all, for under s. 211 (1) of 
the Succession Act the executor or adminis- 
trator of a.deceased person is his legal 


-representative for all purposes, and all the 


property.of the deceased person vests in him 
as such, It can clearly be gathered. from 
the records of Civil.Miscellaneous-No. 149 
of 1926 that the executors appointed under 
the Will were one O. D. Smart of Maymyo 
and H. M. Lutter of Mandalay. "Tuus the 
sult was prosecuted against the defendant 
who had not the legal capacity to represent 
the estate,and the decree passed therein 
was invalid. 

It may be contended that at the time of 


institution of the suit neither the responds 
, ents nor the Court had any reason for be- 


lieving. that the deceased had died testate, 


This contention will merely. confront the 


respondents with the prohibition under s, 
212, gub-s. (1) of the Act accofding to which 
the Court should not have assumed jurise 
diction in the case, 


"The learned Advocate for the.respondenta 


contended that this Court should not inter- 
fere with. the decree. in. revison, as other 
remedies were open to the petitioner to 
have.the decree set aside. He pointed ont 
that-at present there is nothing to show 


that the deceased was.not an Indian Ohrig- 
tian. He.also mentioned that the attache 


menton the money in the hands. of the 
Insurance Company had been withdrawn. 
and that, therefore, there wasmo “necessity 
for proceeding with this application. Ip 
Debi Das v. Ejaz. Husain (1), it was held 
that the exercise by the High Court-of ita 
powers of revision on the civil side will not 
invariably. (though such is ordinarily the 
case) be confined to 
which no other remedy is open to the party 
aggrieved. According to Umatul Mehdi v; 
Kulsoom (2) and Raghunandan Prosad Mista 
v. Ramcharan Manda (3), however, the or- 


dinary rule is that the High Court. will not 


interfere in revision in any case, in. wh; 

the petitioner has another. remedy Asoo 
1n very exceptional circumstances, The 
High Court of Madras in Sri, Krishna Doss 
v. Chandook Chand (4), held that the High, 


(1) 28 A. 72: A. W. N. (1905) 191; 2 A. LJ. 
(2) 12 O. W. N. 16; 36 C. 120: 8 O, L. Dn 


PST Ind. Cas. 190; 4 P. L. J, 94; (1919) Pat, 8j 
(4) 4 Ind: Qaa, 00; 32 M, 2345 M, L, J. 195; yg 
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Oourt will not, as a general rule, interfere 
by way of revision, when the party has a 
remedy: elsewhere than in the High Court, 

and that the High Couri will, however, in- 
' terfere where the right of the party is clear 
and where the result of non-interference 
will be only to multiply proceedings by 
driving the party to a suit, in which: there 
ean be no defence. The mere fact that the 
. petitioner would be able to getthe decree set 
aside by resorting to other remedies is, there- 
fore, by itself no ground for this High Court 
to refrain from interfering in revision with 
the decree the validity ofj which cannot 
obviously be defended in another proceed- 
ing. It is to my mind a case where the 
' yight of the party is clear and where the 
result of non-interference will be only to 
multiply proceedings by driving the Ad- 
ministrator-General to a suit in which there 
can be no defence. For these reasons | 
consider that, although under the authority 
of Gora Chand Haldar v. Profulla Ku- 
mar Roy (5), it may be. contended that the 
validity of the decree in question may even 
be challenged in the execution proceedings, 
the case is afit one for interference in 
revision, c aé 
"d is sufficiently clear afrom the Adminis- 
trator-General’s application for Letters of 
Administration that the deceased was not 
an Indian Christian, and I do not think that 
any hardship. will be caused to the responda 
ents by not requiring the Administrator- 
General to adopt another proceeding, in 
which the point may be putin issue. 

Lam, therefore, unable to eccept the argu- 
ment on behalf of the respondents that the 
materials before, me were insufficient to 
furnish ingredients showing the invalidity 
of the decree which, in another proceeding 
(if the petitioner is driven to any such) 
would have to be established, 

Another objection taken on behalf of the 
respondents is that the decree in question 
could have been appealed from. A first ap- 
peal would undoubtedly lie, but not to the 
High Court, the suit being one for lees 
than Ra. 500 ona promissory note. Section 
115 of the Civil Procedure Code, enables 
. the High Court to interferein revision in 
any case which has been decided by a Court 
pubordinate thereto l é 
lies thereto. This is not a case in which 
an appeal liesto the High Oourt. There 
gould have been only one appeal to the 


d. Cas, 685; 33 O. 168; 42 C, ULENG 
k hi A, LB. 1925 Cal, 207 (F ] B). à 
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District Court and after that there could 
not have been an appeal to the High Court 
either under the Civil Procedure Code or 
under the Burma Courts Act. 

As I regard the circumstances appearing 
in this case to be exceptional and the 
decree clearly invalid, I set it aside; the 
respondents tó pay petitioner's costs, two 
gold mohurs, i 


A, N. A. Appeal allowed. 





MADRAS HIGH COURT. 
Oivit Reviston Paritron No. 239 ar 1927. 
- January 5, 1928, 

Present; —Mr. Justice Wallace and ` 
Mr. Justice Jackson. 
KUTBUDDEEN SAHIB—DzrENDANT— 
PETITIONER 


versus 
PERIYANAYAGA PADAYACHI— 


—PLAINTIFF-—HRESPONDENT. 

Civil Procedure Code (Act V of 19098), 0. XX XVII, 
r. l(d)—Summary procedure in respect of negotiable 
instruments—Subordinate Judge presiding over Sub- 
Court and not over Court of Small Causes, power of, 
io act under O, XX XVII. 
' A Subordinate Judge whois a Presiding Officer of 
an ordinary Sub-Court and not ofa Court of Small 
Oauses has, when exercising small cause powers, no 
ed to aet under O; XXXVII, Civil Procedure 

ode. 


. Petition under 8.25 0f Act IX of 1887, 
praying the High Court to revise & decree 
dated the 25th January, 1927, of the Court 
of the Subordinate Judge, Negapatam, in 5, 
C. No. 817 of 1926. ! 

Mr. K. 8. Desikan, for the Petitioner: 

Mr. N; Doraiswami Aiyav, for the Rese . 
ondent, 
_JUDGMENT.—The short question for 

decision in this civil revision petition ig 
whether a Snbordinate Judge who is a 
Presiding Officer of an ordinary Sub-Court 
and not of a Court of Small Causes has, 
when exercising Small Cause powers, author- 
ity to act under O. XXXVII, Civil Pro- 
cedure Code. Order XXXVII, r. 1 declares 
that that order shall apply, inter alia, to 
“any other Court to which ss. 532 to 537: 
of the Code of Civil Procedure of 1482, 
have been already applied." Under s. 538 
of the Code of 1882, ss. 532 to 537 of that 
Code could be applied to '* any other Court 
having ordinary Original Civil Jurisdic- 
tion to which the Local Government may, 
by notifcation in the Official Gazette, 
apply them," As a matter of fact, howe 
ever, no such notification appears to have 
been issued under this Act. Under the 
previous Goda Act X of 18:7, sg. §39 


e 


c 
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of the Code of 1882 a notification «was is- 
sued and published in the Fort St. George 


Gazette on 23rd October, 1877, notifying’ 


that the sections applied to District Cotrte 
and Courts of Subordinate Judges. in the 
Presidency. Section 3 of the Code of 1882 
lays down that any notification published, in 
‘any enactment thereby repealed .shall be 
‘deemed to have been published under that 
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applied to such Courts at all. The proce. 
dure could.only apply to Courts in. which 


‘suits on Bills of Exchange ete, could be 


"m 


Code and that where in any notification | 


passed prior to the date when that Code 
came into force reference is made to Act 


X of 1877, such reference "shall, as far as 


is practicable, be read as applying to this 


Code or the corresponding part thereof.” - 


We think thatis sufficient to make O. 


XXXVII,r.l(d)apply to Courts notified 


underthenotification of 23rd October, 1877. - 
The quéstion then is, does this notifica- 
tion apply to the Court of & Subordinate 


Judge when that Subordinate Judge is. 


exercising Small Cause Court powers? 
The notification by: force of s, 538 of the 
Code of 1877, only applies to “ any other 


- QOourt having ordinary Original Civil 


t 


' tion. 


Jurisdiction.” This in itself would seem 
to restrict the application of tlie notifica- 


tion to the ordinary Original Civil Juris- 


‘diction ofthe Court, as the petitioner con- 
tends. It is argued, however, for thé res- 
pondent first, that the word ‘having’ mere- 

ly purports ‘possessing’ and not ‘when 


exercising’ and secondly, that: the words. 


‘Ordinary Original’ described the jurisdic- 
lion not as distinct from Small Cause 
‘Jurisdiction but as distinct from Appel- 
‘late, Maritime or other jurisdictions which 
‘a Civil Court may possess. Neither of 
these contentions appears to us ccnvinc- 
‘ing. As to the first, there seems tous no 
point in describing a Court as. a Court 
having Original Oivil Jurisdiction unless 


it was meant thatit was such Court and . 
no other to which the notification should ` 


apply. It does not follow automatically 
that every Court. having Original Civil 
Jurisdiction has aleo Small Cause Juris- 
‘diction, The phrase, therefore, could not 


“have been intended automatically. to inculde, 


also Courts having Small Cause Jurisdic- 
As.to the setond contention there 
seems tous no point in using the words 
" Original Civil Jurisdiction "' in order to 


‘distinguish Courts to which the notifica- 


tion should apply from Appellate, Maritime 


-&nd'other Courts, since the procedure pres- 


bribed by pa 632. te 537° bould never be 


brought, It, therefore, appears to us that . 
the words "having Ordinary Original Civil 
Jurisdiction " were deliberately used to 
confine the application ofthe rules to no- 
tified Courts, when exercising Ordinary 
Original Civil Jurisdiction, . 

Now the Court against whose decision 
this civil revision petition is preferred is 
not a Court of Small Oauses but a Court 
invested with the jurisdiction of a Small 
Cause Court under a notification of this 
Court dated 23rd July, 1926, Section 330f the 
Provincial Small Oause Courts Act directs 


. that, when a Court is invested with the 
jurisdiction of a Small Cause Court, it is. 


for the purposes of the Civil Procedure 


Code with respect to the exercise of that 
jurisdiction a different Court from the 


. Court which it isin respect of the exer- 


cise of ite jurisdiction in suits which are 
not cognisable by the Court of Small 


' Causes. From thisitis clear that for the 


purposes of the Civil Procedure Oode the 
lower Oourt when exercising its Small 
Cause Jurisdiction is not exercising ita 


Ordinary Original Civil Jurisdiction.. If 


seems clear to us, therefore, that the noti. 
fication under the Act of 1877, does not 
apply. to the lower Court when exercising 
its Small Cause Jurisdiction, In the exer. 
cise of that jurisdiction the lower Court is 
invested with the jurisdiction of a Court 


‘of Small Causes and isso far divested of 


its Original Civil Jurisdiction: Indeed it 


. is obvious from the very difference in powers 


which the Judge exercises in his Original 
Jurisdiction from those he. exercises in 


“Small Cause Jurisdiction that the jurisdic: 
_tions are different and the Courts, therefore, 


different. - - 

It is ‘significant that in the original 
s. 588 of Act X of 1577, the Courts of Small 
Causes in the Presidency towns were defi- 
nitely named as Courts to which ss. 532 to 
537 applied. It is hardly likely that the 
Legislature intended that the only Courts. 
to which the sections should not apply 
were: Courts of Small Causes in the muffa- 


‘sal. It would be an unintelligible ano- 


maly that the constituted Courts of Small 


‘Causes in the mujfasal should not be able 


to employ these sections, while Courts 
along side them invested with: the powers 
of Courts of Small Causes should be able.tg 


employ them, 


* t | 
AB O07 n 
The question raised is a matter of first 
impression and no direct authority has been 
~ bited to us." A ruling in Sankarama Atyar 
` v. Padmanabha Aiyar (1) that for purposes 
' of a. 24 of the Civil Procedure Code a 
 "Qourt invested with the powers of a Small 
Cause Court is a Court of Small Causes is 
along the sameline of reasoning and dis- 
sents from the ruling-in Ramchandra v. 
Ganesh (2)reliéd on by the respondent 
' which is also dissented from in a later de- 
‘sision of thesame Court in Narayan v. 
"Rica ED UE 
d SAMO hold that the lower Court 
exercised a jurisdiction not ‘vested in it 
by law and its proceedings are, therefore; 


without jurisdiction and must be set aside. | 


(he decree of the lower Court is set aside 
and the lower Court is directed to re-hear 
the suit in: accordance with law. The 


petitioner will get his costs in this Court. 


and costs in the lower Court will abide the 


event. . E | ; | 
"NY Case remanded. 

(15 17- Ind, Cas. 425; 58 M. 23; 23. M. L. J, 378; (1012) 
l W 


-(2) $5 p do 12 Ind: Dec (N. 8.) 254. 
(3) 31 B. 314 9 Bom. L. R. 327, 
~AHORE HIGH COURT. 
Souk GivtL APPEAL No. 2244 or 1927. 
February 2, 1928. — 
Present:—Mr. Justice Dalip Singh. - 
LAJJA RAM AND OTSBRS— PLAINTIFPS 
| ` — APPELLANTS 


Persus tX 


ABDUR RAHIM KHAN AND ANOTHER 
—DmgrENDANTS— RESPONDENTS. 
Hindu Law—Jvint famtly—-Alienation by father 


—— — Jer purchasing another house—Necessity. 


A Hindu father who has a residential house is not 
entitled to alienate ancestral property for purchas- 
ing & better house, when there is nothing to show 
that the old house is insufficient for the needs of the 


ager appeal from ‘a decree of the 
Additional District Judge, Karnal, dated 
the 71st of May, 1927, reversing that of the 
Additional Sub-Judge, Fourth Class, Kar- 
nal, dated the 22nd July, 1926. l 

. Mr. Anant Ram Khosla, for the Appel- 


a ANA Dr. Shuja ud din, for the Res- 
i8. . 

"3 UDGMÉN'.—This appeal arices out 
- of the’ usual declaratory suit brought by 
the eons of & Hindu father to set aside 
an alienation by way of sale made by their 
father. Theatres of the land sold ie 55 
bighna ll biswaa and it was sold for Ra, 200 
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onthe 19th of June, 1911.. It has been 
held by the Courts below that theland 
was the ancestral property of defendant 
No, 1 the father ofthe present plaintifis 
It hasalso been held by the trial Court" 
that only Rs.300 consideration passed and 
no necessity had at all been established 
and, therefore, the sale was not binding, 
except as to part of the consideration, 
namely,. Rs: 300. In appeal the learned 
District Judge held that all the considers- 
tion forthe sale was proved and he fur- 
ther held that Rs. 190 were paid for bul- 
locks which were necessary for the vendor 
who was carrying ‘on agriculture at the 
time. He further held that as regard the 
remaining sum of Rs, 309 a. house had. been 
‘purchased by the vendorand this was done 
in order to better himself because he could 
not manage thehouse property that he 
acquired. Rupees 10, which is the rest of 
the consideration money, Counsels on both 
sides before me agree, might well beput for 
expenses. 

In second appeal here the itema of 
Re. 19U' and Rs. 10, 4. e:, Rs. 200 have: not 
been" contested and indeed it- is a finding 
of factthat the bullocks were necessary 
and that the money passed.. Theargument 
has centered round the question whether 
a Hindu father is entitled to sell joint. 
ancestral property in order to get a better 
house forbimselfin addition to the ong 
that healready possessed. It is admitted 
and I have been through-the record and 
seen that there is no evidence whatsoever, 
that the vendor could not manage the 
alienated propsrty and was entitied to 
acquire house property. In these circum. 
stances asit is provedon the record that 
the vendor had another house which he 
is occupying as a residential house and 
as he had only one son living at the- tima 
there is nothing whatever to show that 
there was any necessity for him to alienate 
for acquiring a fresh house. It i&trüethat ` 
the vendor admits that his old house wag. 
only thatched house, but there is nothing, 
whatever to show that this house wasin- 
sufficient for his needs, 

I, therefore; accept the appeal, set asida 
the decree ofthe learned District Judge 
and give the plaintiffs a decree. for possem 
sion of the land subject to payment of 
Rs. 200 te the vendee, cefendant No. 9, 
I leave the parties, in the circumstances 
to bear their ovn costs throughont, 

ARA 00 070 7 Appeal accepted,’ 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. . 
MisOsLLANE2U8 Osvi APPEAL No. 43 oF 1925. 
October 7,1927. . 4. "' 
Present : —Mr. McNair, A. J. C. 
On difference of Opinion between 
Mr. Hallfsx, A.J. O. and Mr. Kotval, A. J. C. 
KABIRUDDIN—Ancrion-PoRrouasex 
—APPELLANT 
` versus. 

KRISHNAR RAO AND OTHERS--DEOREE- 
Hotpees—J UvGMENT- DEsTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 89 
` —Enxecution of decree-—-Sale—Decree adjusted out of 
Court before confirmation of sale—Application by 
julym2nt-dzbtor and decree-holder to set aside sale— 
Procedure—J urisdiction of Court to confirm, sale. 

Where property was sold ia execution to & person 
other than the decree-holder and an application to 
set aside the sale under O. XXI, r. 89, Civil Pro- 
cedure Code, was madeafter the expiry of 30 days 
from the date of sale onthe ground that the decree 
had been satisfied bsfore the dite of the application, 
and ths decrée-holder also prayed that no further 
steps should be taken: 

Held, by Hallifaz; A. J. C. and McNair, A. J. C. 
(Kotval, A. J. C. dissenting) that the Oourt was 
bound to reject the application for setting aside the 
sale as it was time-barred,and to confirm the sale, 
[p. 452, col: 1j p. 455, col. 1.) | | 

Nilkanth v. Yeshwant (1), dissented from. M 

Appealagainst an-order of the Addi- 
tional District Judge, Narsinghpur, dated 
the 20th October, 1925, in Civil Suit No, 3 
of 1922, | E 

Messrs. Abdul Razak and J. Sen, for the 
Appellant. | 

Mr. N.Q. Bose, 


` 


Hallifax, A. J. C.—/June 28, 1927). 
Tne first respondent Krishna : Rao 
attached certain immoveable property 
b»longing to the second respondent Datta- 
tarya in execution of a decree, and it was 
sold by auction tothe appellant abirud- 
dic for Rs, 1,600 on 2nd May, 1924. The 
purchase-money was paid within the time 
allowad by law. Oathe day after the sale 
the judgment-debtor filed an application 


praying that the sale should be set aside 


XXI, Civil Procedure Code, 


under r. 90, O. 
of materialirregularity in 


onthe ground 
publishing it. 
alleged irregularity we are not. now cons 
cerned. E 
The Courts were closed for the summer 
vacation from llth May to 15th June and 
on 16th June the judgment- debtor filed an 
application to have the sale set aside under 


r, 84, U, XXL. This was accompanied by 4, 


deposit of Ra, 800 for payment to the auc 


Bf 
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R. B., for the Respondents. 


With the details of the’ 
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tion-purchaser and a receipt signed by the 
decree-holder acknowledging full satisfac- 
tion of the decree. The deposit and the 


application must be considered, in respect 


of limitation, to have been made on llth 
May, but it may be mentioned that the 
deposit of Rs. 800 was actually made 
on 2nd June, which was a Monday and, 
therefore, counts asthe thirtieth day from 
2nd May, the date of the sale, l 

There has been asad wasteof time and 
effort over pleas such as that the decree 
was not really satisfied on 29th May, though 
the decree. holder said it ^ was, and the 
judgment-debtor also said so on the follow- 
ing day, and that all that happened on that 


day was an agreement between the decrees - 


holder and the judgment-debtor and a 


third person for the payment ofthe money | 
- on some fiture day, which was eventually — 


carried out, and that r. 87, O. X XI, was not 
satisfied by an acknowledgment of full 
payment by the decree-holder but required 
the production ofthe money in Court. 

the decree-holder says his decreeis satis. 
fied, it is satisfled and nobody elseis cone 
cerned with the manner of that satisfaction, 
whether it is cash or kind or promises or 
kindness. SA. 

` Taken by itself then the judgment- 


, debtor's application under r. 89, was wel 


within timeand had to be granted. But 
lie hadalréasdy made an application. under 
r. 90'and till that was withdrawn he was 
not “entitled to make or prosecute” an 


application under r.84. That withdrawal 


was not actually made till 25th July. Itis 


' urged that the withdrawal oughtto relate 


badk to the date ofthe making of the aps 
plication under r. 89, which. should bé 
fegarded as itself a sort of. automatic 
withdrawal. That would be impossible 
according to the plain words ofr. 89, but 
anyhow there was more here than the 
absence: of an express withdrawal; there 
was an express refusal to withdrawal. 

The judgment-debtor drew up two 
applications on 31st May, of which one was 
actually presented at once and the other 
was apparently held up tilll6th June. In 
the. first he asked to be allowed to deposit 
Rs. 800 “for payment to Kabiruddin in 
case his first application is disallowed.” 
In his second petition of 31st May, which is 
the same at slightly greater length, he 
said that if his application under r. 90 
aucceeded, he would be ‘satisfied (to thik 


hai) hut ‘otherwise he prayed that 


) 4 sn) if 
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Rs. 800 might be paid to Kabiruddin, and 
he repeated that it his previous applieation 
succeeded he would withdraw the money 
himself. 

Even on 25th July there appears to have 
been some attempt in Court to keep the 
first applicaticn alive before it was with- 
drawn. But, in view of thewords cf these 
two petitions, it is quiteimpossible, by the 
use of any legal fiction or any stretch of 
: the imagination, to find that the applica- 
tion unger r. 90 was withdrawn till after 
16th June, .fo take the earliest possible 
date. The application under r. 89 was, 
therefore; rot made till after 16th June, 
because'it could not be either "made or 
prosecutéd" till then, and that is more 
than thirty days after the date of the sale. 

The only facts with which we are con- 
cerned then are ‘that property was sold in 
execution of a decree to a person other than, 
the decree-holder, and an application to 
set aside the decree under r. 89, O. XXI, 
. “was made by the judgment-debtor at some 
time alter the expiry ofthirty days fiom 
the date of the sale. As it was then 
time-barred it would seem that there was 


nothing for the Court to do but to reject it 


and confirm the sale. The learned Ad- 
. ditional District Judge has, however, follow- 
edthe published ruling of this Court in 
Nilkanth v. Yeshwant (1) as he was bound 
todo and has set aside the sale, holding 
that; as soon as the decree was satisfied, 
whether before ‘or after the end of the 
thirty days from the sale, it was dead and 
there was nothing left for the Court to 
execute. My learned colleague, who was 
responsible for the judgment in the case 
mentioned, is still of opinion that the 
principles on which it: was decided are 
correct. As I find myself in respectiul 
but complete dissent, it is necessary to 
state the reasons for that view of the 
matter, in order that the question may go 
before a third. Judge for decision. 


In Nilkanth v. Yeshwant (1), payment of 
the decretal sum and of the 5 per cent. of 
the purchase-mcney was made within thirty 
‘days of the sale, but apparently there was 
no formal. written application by tke 
judgment-debtor that the sale should be 
‘set aside; the. epplicaticn cecms to hare 
been made verbally by the decree-holder 
though it was undoubtedly on bekalf cf 


S ag. 248, : E i 
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the judgment-debtor and at his request: 
It was held in the lower Appellate Court 
that as the application under r. 89 had not 
been made by any person having an interest 
in the property, the sale could not be set 
aside and the Court was bound to confirm 
it. Kotval, A. J. O, was inclined to the 
view that an application by the judgment- 
debtor was implied in what actually took 
place, which, if it may be said with respect, ` 
seemo be the only possible view of the 
case, . 

My tearned brother, however, refrained 
from deciding the case on that ground 
because there was another reason which 
gave the same result. That reason is stated 
in the following words: 

“Where a decree is admitted by the 
decree-holder to be satisfied it ceases to 
exist as a decree capable of execution. 
The very foundation of the powers of 
a Court to execute a decree; namely 
the existence of a decree capable of exe- 
cution, having disappeared, the Court's 
powers in execution also cease, and con- 
firmation of the sale which is & proceed- 


. ing in execution cannot be ordered: vide 


Khushalchand Premraj v. Nandram Saheb- 
ram Marwadi (2)anaMulchand v. Mukta 
Prasad (3). 

It may be mentioned that the first of these 
cases is also published as Khushalchand 
Premraj v.NandramSahebram Marwadi (2), 

The reasons for my inability to accept 
this view ofthe law are that it directly 
violates each of three provisions of the 
Statute Law and is direetly contrary to & 
judgment of the Privy Council and also has 
a most inequitable result. The three pro» 
visions of the law are c], (a), r. 89, O. XXI, 
Civil Procedure Code; Art. 166. Sch, 
I, Limitation Act and s. 12, Specific 
Relief Act. The judgment of the Privy 
Oouneil is in Zain-ul-Abdin Khan vw, 
Muhammad Asghar Ali Khan (4). 

In the view under discussion a sale may, 
ot rather must, be set aside on payment of 
the decretal sum at any time before it ja 
confirmed, even after the expiry of the 
period of thirty days. That wipesout Art, 
168, Limitation Act,so faras it refers to 
r. 59, O. XXI, Civil Procedure Ocde,- Also 
no deposit of 5 percent, of the purchases 


(2) 12 Ind. Gas. 572; 35 B. 516; 18 Bom. L. R.-977, 
(3) 10 A. 83; A. W. N. (1887) 287; 6 Ind. Dec. (N. 8.) 


(4) 10 A, 166; 15 L A, 12; § Sar, P, O.J, 129; 6 In 
Deo (x. 8)119 (D. Q). — i y 
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money need be made, whether the payment 
of the decretal sum is before or after the 
expiry of the thirty days after the sale. 
That wipes out cl. (a), r 89, O. XXI. à 

As fors. 12, Specific Relief Act, the posi- 
tion of the judgment-debtor in such a case 
is not merely analogous to that of a person 
who has entered into a contract to sell his 
immoveable property; it is exactly the same, 
Itdoes not matter whether he enters into 
the contract under pressure from a Court 
orfrom his creditor himself, without the 
help of a Court, or from the members of his 
family or from his own desires, In order 
to pay off-a debt he contracts to sell his 
property to the auction- purchaser, stipulat- 
ing thatthe purchase-money shall be paid 


within fifteeen days and shall go to his- 


creditor, and further that for thirty days 
he is to have the option of cancelling the 
agreement on payment of 5 per cent. of ‘the 
agreed price. 

In.the case of such a contract mada 
directly and not with a Court, acting as 
the agent ofthe seller, the purchaser, having 
performed the whole of his part of it, could 
sue for specific performance, and, if the 
breach by the seller had occurred within 
thirty days, he would get 5 per cent, 
of the purchase-money under the con- 
tract as damages, but, if the breach was 
later the Court would be bound to order 
specific performance under the explanation 
appended to s. 19, Specific Relief Act. > 

The only difference in the case of a 


‘Contract made under the orders of a Court 


is that the Court enforces specific perform- 
ance summarily in execution proceedings, 
and thereis no necessity for a suit. Even if 
the incidents of a sale in execution and a 
private sale were merely analogous and not 
identical, it seems impossible to hold that 
any body can resile more easily from the 
That would 
be equivalent to saying he was less liable 
to pay money due on a decree than money 
dus on a bond, 

In Zain-ul-Abdin v. Muhammad 
Asghar Ali Khan (4), decided by the 
Privy Council in 1887, it was held that a 
Bale in execution of a decree. which was 
Bet aside in appeal later, must hold good 
if the purchaser was not a party to the 
decree; it could beset aside, by reason. 


. of the decree having ceaséd to exist, 


only if the purchaser was a party to 
the decree or claimed through a person 
whe was, If then the extinction of a 


mn 


t 
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decree by its being set aside in appeal, that 
is to say, by its being declared never to have 
existed at all legally, cannot be allowed to 
interfere with asale held. under it while 
it was thought to exist, still less can its 
death by payment, after valid existence do 
BO. : 

Some attempt has been made to dis- 
tinguish this Privy Council case from 
cases of the present kind by the fact that 
the sale in that case had been confirmed. 
It is true that the sales considered by the 
Privy Oouneil had been confirmed, even’ 
before the decrees had been set aside in 
appeal, but that fact formed no part of the 
basis of their Lordships’ decision, which 
would clearly have been the same if 
the sales had still been awaiting confirmae 
tion. 

A perusal of the judgment in the cases 
mentioned in Nilkanth v. Yeshwant (1), 
as supporting the proposition that & decree 
becomes incapable of execution on the 
payment of the decretal amount to the 
decree-holder, at any stage of the pro- 
ceedings and whatever other interests 
might have become vested in third par- 
ties, shows that they do not do so, 
In Khushalchand Premraj v. Nandram 
Sahebram Marwadi (2) the proposition 
‘was outside the case. In Mul Chand vy, 
Mukta Prasad (3) the purchaser under the 
decree that was subsequently set aside in 
appéal, was the decree-holder himself. Ag 
was pointed out by the Privy Council in the 
case already mentioned, and as indeed is 
obvious, the ease of a purchase by a decree 
holder is very different to that of one by à 
stranger to the decree, 

Another consideration fatal to the argue 
ment that payment of the decree by the 
judgment-debtor killed it 80 as to render i 
incapable of further execution is that, if 
such payment could have that effect, it had 
already been killed by thé payment made 
by the, auction purchaser, at least to the 
extent of the purchase money, it cannot be 
killed twice over. 

In a resent judgment of this Court on 
this question mention is made of the 


"inherent right of à judgment-debtor and 


decrée-holder to settle the matter of tha 
decree between themselves. They cers 
tainly have that right, but no right to 
interfere with the vested interests of others 
can arise out ofit. Ifthe contract to sell 
in this case had been a voluntary contract, 
not & forcad contract, the seller would - 


i are š 
à o 


still be at liberty to pay off his creditor and 
to keep the proceeds of the sale to the third 
person himself, but he would not have any 
right toresile from his contract to cell to 
that person. 

For. all these reasonsI am of opinion 
that the lower Court was bound to reject 
the application made under r. 89, O. XXI, 
as time-barred, and thereafter to confirm 
the: sale in favour of the: appellant 
Kabiruddin. As, uníortunstely my learned 
brother takes the contrary view, the ques- 
fion must go before a third Judge for 
decision. 


Kotval, A. J. C.—(June 18, 1927.) 
=«The decision in Nilkanth v. Yeshwant (1) 
must be held applicable only in the cir- 
cumstances stated therein. It was based 
on the assumption that there was no 
effective application under r. 89,0. XXI, 
Civil Procedure Code. In the present case 
also there was no such application. 

In both cases the sale had not been 
Confirmed before the decree was satisfied 
out of Court and the Court informed to 
that effect, As held by the Bench in Maroti 
v. Vithoba (5) the decree-holder and the 
judgment-debtor had an inherent right to 
settle the matter between themselves in 
view of the fact that the sale nad not at the 
moment been confirmed, 

I am of opinion that the order of the 
lower Court is correct and that the appeal 
should be dismissed and the appellant 
ordered to bear the costs thereof, 

MacNair, A. d. C.—(August 16, 
1927).—The Judges composing the Bench 
hearing this appeal diifered in opinion 
on a point of law, and under the provisions 
of the proviso to s. 98 (2) ofthe Givil Pro- 
cedure Code, the appeal hascome before me 
for hearing upon that. point only. 

The facts with which I am concerned 
are that property was sold in execution of 
a decree toa person other than the decree- 
holder,and an application to set aside 
the sale under r, 89 of O. XXI, Civil Pro- 
cedure Code, was made by the judgment- 
debtor after the expiry of 30 days from 
the date of the sale. The decree had been 
satisfied before the dateof the application, 
andthe learned trial Judge, following the 
published ruling of thisCourt in Nilkanth 
v. Yeshwant (1) set aside the sale, holding 
that thedecree was dead and that there 
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was nothing left for the Court to execute. 
Hallifax, A. J. C., was of opinion that the 
lower Court was bound to reject the 
application as time-barred and thereafter 
to confirm the eale in favour of the auction- 
purchaser. Kotval, A. J. O., wasof opin- 
ion that the order of the lower Court was 
correct, 


The reasons given by Kotval, A. J. O. 
in Nilkanth .v. Yeshwant (1) are as 
follows:— 

“Where a decree is admitted by the 
decree-holderto be satisfied it ceases to 
exist asa decree capable of execution. 
The very foundationof the powers of a 
Court to execute a decree, namely, the 
existenceofa decree capable of execution, 
having disappeared, the Court's powers 
in execution also cease and confirmation of 
the sale, which is a proceeding in execution, . 
could not be ordered:" 

None ofthe Counsel who appear before 


me urge that this reasoning is entirely 


satisfactory. The opinion expressed by 
Kotval, A. J. C. in the present case in- 
dientes that this reasoning requires modi- 
fication; he appearsto concede that if the 
decree is satisfied after the sale has been 
confirmed, the Oourt has still to exercise 
powers. Buthe states that the decree- 
holder and the judgment.debtor had in 


‘this case an inherent righttosettle the 


matter between themselves in view of 
the fact thatthe sale had not been con 
firmed, 


At the commencement of execution: pro- 
ceedingsthe Court is concerned solely 


. with the execution of the decree, but, 


afterconfirmationof the sale of immores 
able property the Court has to deal with 
questions connected with that sale and 
must retainsome powers until the pur» 
chaser is safely in possession of the pio- 
perty sold. Itis quite clear that where 
the sale-proceeds are sufficient to satisly 
the decretal debt, the decree-holder can 
withdraw the money and obtain full satis» 
faction as soon as the sale has become 
absolute. And itis equally clear that after 
the decree has thus been satisfied, tha 
Court has power to act under rr, 94 to 
1Ul of O. XXI; Civil Procedure Code. 

lt can then be ouly up to a stage in 
the execution prceeedings that, when a 
decree ceased to existasa decree capable 
of execution, the Courtis functus officio, 
After a certain etago it becomes necessary 
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for the Court to pass orders safeguarding 
the rights of the auction-purchaser, whe- 
ther he is the  decree-holder or not, al- 
though the decree may be satisfied. The 
Court retains power to granta certificate 
to the purchaser and after due enquiry to 
remove or even commit to Jail persons who 
obstruct his possession. 
It cannot then be inferred from the fac 

thatthe decree is no longer capable of 
execution thatthe powers of the Executing 
Court have ceased: it hag to be con- 
sidered whether it is necessary for the 
Court tocomplete any acton which it is 
engaged. The main contention of the 
respondent is that ifthe decree is satisfied 
after the auction sale has beén ‘held, but 
‘before it has been confirmed, the sale, as 
the Court hes no power to confirm it, fades 
awayin some manner. In my opinion 
the provisions ofr. 92 of O. XXI, Civil 
Procedure Code, show conclusively that 
this contention is incorrect, The Court 
has to perform one of two ‘duties, namely, 
ordering confirmation of the sale or order- 
ing that the sale be set aside. The ‘Court 
through its officerhas held the -sale, and 
the sale cannot be left without confirmation 
or without annulment. ; 


It is urged that the decree-holder and = 


the judgment-debtor have an inherent 
- right to settle the matter between them- 
selves up to the time the sale is confirmed, 
They certainly havea rightto settle the 
decree-holder’sclaim, but the effect of such 
‘a settlement is merely that the decree is 
satisfied, and the question ‘still remains 
‘whether or not the Executing Court retains 
any powers. I see no. reason to think that 
either party has a right to put an end 
to: the proceedings after the decree is 
satisfied. The decree-holder in that 
capacity has no interest in subsequent pro- 


ceedings: the judgment-debtor had not at. 


an earlier stage any such right. Either 
party can informthe Oourt thatthe decree 
is satisfied, but neither can deprive the 


Judge of any power which he may retain . 


after satisfaction of the decree. The 
point decided in Ram Prasad Rai v. 
` Mahesh Kant Chowdhury (6) was that a 
decree-holder had a right to withdraw 
‘his ‘application; after the withdrawal the 
Oonrt had obviously no jurisdiction to 


take any steps withthe objec’ of recover- . 


(6) 65 Ind. Cas. 122; 1 Pat. 232; 3 P. L. T. 445; A. I. 
R. 1922 Pat. 525. MN 
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ing the decretal debt. In the ease I am. 
considering, thé objeat of confirming the 
sale is not the recovery of the decretal 
debt, for if the sale be confirmed: the money 
will be paid to the judgment-debtor. The 
decision in the Patna case has no bearing on 


the question whether the Court has juris- 


diction to confirm the sale. 

So far my reasoning is independent of 
the fact that inthecase under discus- 
sion the property was sold in execution to 
& person other than the decree-holder. 
But, this fact furnishes another very co- 
gent reason for holding that, although after 
the sale the decree has been satisfied, the 
Court has still jurisdiction. It cannot be 
denied that after the sale the auction- 
purchaser has interests which require con- 
sideration. Kotval, J. O., refers to 


Maroti v. Vithoba (5). In that case the 


Judges stated: — 

“All that the auction- purchaser loses in 
a case like the present isthe interest on 
the money which has been locked üp in 
deposit, and this is,in the circumstances, 
no great hardship.” 


Even if this statement were correct, 
there seems no reason why the auction- 
purchaser should be deprived of the in- 
terest on his money. But the auction- 
purchaser in addition has entered into a 
bargain involving some risk. If the 
bargain had proved unprofitable, he would 
probably have been held toit, If the 
property had suffered damage immediately 
after the sale, he could not have claimed 
that the sale should be set asideon that 
account. Deprivation of his prospective 
profits involvesin very many cases serious 
loss to him. The auction-purchaser is be- 
fore the Court and the Court must have 
jurisciction to protect his interests. It is 


quite clear that the decree-holder and 


the judgment.debtor have no right to 
put anend to the proceedings without 
consideration of the rights cf the auction- 
purchaser. um 3 


As Hallifax, A. J. O., points; out, the 
object ofthe provisions of th& Code is 
clearly that an auction-purchaser in a 
valid saleshould be certain of confirma- 
tion, unless he receives 5 per cent.of the 


price within 30 days. If the view taken 


by Kotval, A. J. O., ig correct, this object 
“will be defeated. The judgment-debtor 


can pay the decretal amount into Court 
under Q. KAI, r. |, Such: payment will 
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Operate as satisfaction of the debt, If it 
is notoonvenientto the. judgment-debtor 
fo pay the money before the date fixed 
for confirmation of the sale, he can make 
an application under O. XXI, r. 90 and 
thus delay confirmation. The provisions 
of O.XXI,r.89, are futile and absurd, if 
the judgment-debtor can get the sale set 
aside by paymentofa& smaller amount at 
a later period, and I should be very slow 
to hold that the intention of the Code 
wassuch as to render one of the rules 
futile and absurd. I add that the provi- 
sion in the Code for the payment of 5 per 
cent, to the auction-purchaser shows that he 
is considered to have claims which cannot 
be neglected, 

Itis argued by the learned Counsel for 

the appellant that a comparison of s, 316 
of the Code of 1882 with s. 65 and O. XX, 
r. 94,of the new Code shows that the 
Court has power to confirm a sale although 
the decree does not subsist. Section 316 
of the old Code runs;— 
"^ "When asaleof immoveable property 
has become absolute in manner aforesaid, 
the Court shall grant a certificate stating 
the property sold and the name of the 
person who at the time of sale is declared 
to be the purchaser. . Such certificate shall 
bear the date of the confirmation of the 
sale; and, so far as regards the parties 
to thesuit and personsclaiming through 
or under them, the title to the property 
sold shall vest in the purchaser from the 
date ofsuch certificate and not before: 
Provided that the decree under which the 
gale took place was still subsisting at that 
date.” 

This clearly means that evén ifa sale of 
immoveable property has become absolute, 
the Court shall not grant a certificate and 
thereby cause the title to the property 
to vest in the purchaser unless the decree 
was subsisting at the.date of confirmation 
of the sale. Section 65 of the new Code 
lays down that after the sale of immove- 
able property has become absolute, the pro- 
perty shall be deemed to have vested in the 

purchaser from the time when the property 
^ wassold.. Rule 94 of O. XXI relates to the 
grant of a certificate, There is no proviso, 

either in the section or in the rule, except- 
‘ing a case where the decree has ceas- 
ed to subsist before the sale becomes abso- 
lute. It does seem possible to infer from 
the omission of the proviso that, once the 
gale has become absolute, it is immaterial 
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whether the decree subsisted atthe date of 
confirmation. Itis, however, & hazardous 
proceeding to refer to provisions which 
have Been absolutely repealed in order to 
ascertain what the Legislature meant to 
enact in their stead; (Maxwell on the Inter« 
pretation of Statutes, Sixth Edition, page 68), 
I, therefore, prefer not to base my opinion 
on the omission of the proviso to s. 316 of 
the old Code. Iadd that the respondents 
waver between two positions. At one 
time they maintain that satisfaction of the 
decree deprives the Oourt ofjurisdiction: at 
another time they adopt the view expressed 
by Kotval, A. J. O, in bis opinion dated 
18th June 1927, that after satisfaction the 
Judge has still power to confirm the sale, 
unless the decree-holder and the judgment- 
debtor inform him of the fact of satisfac- 
tion and exercise a right. The omission 
of the proviso was necessary if the second 
position is correct : and it is convenient for 
me to base my opinion on reasons which 
meet either line of argument. 


The doctrine that a Court has no juris- 
diction to confirm a sale when there is no 
longer a decree capable of execution is not 
a new one, and it is instructive to consider 
its origin. Basappa v. Dundaya (7) is he 
earliest ruling which I have been able to 
trace, TheJudges who decided that case. 
did not consider the points that a Court 
could not set aside an auction sale, ifit had 
no jurisdiction, and that an auction-pur- 
chaser's interest could not be ignored. In 
Mul Chand v. Mukta Prasad (3) the decree- 
holder was the auction-purchaser, and the 
Judge of the Execution Court learnt that 
the decree had been set aside before the 
sale was confirmed. ‘Although their Lord- 
ships based their decision on the ground 
that the Judge had no jurisdiction to con- 


- firm the sale, the sentence “1 do not think 


that a Court executing a decree ought to 
make an order under such circumstances - 
confirming a sale " indicates that they were 


_influenced by the consideration that con- 


firmation was opposed to equity, In my 
opinion, had their Lordships, Straight and 


.Brodhurst, JJ., had the advantage of read- 


ing the ruling of the Privy Council in Zain- 
ul-Abdin Khan v. Muhammad Ashgar Ali 
Khan (4), they would have based their de- 


. cision that the sale should be set aside on 


a different principle. Their Lordships of 
the Privy Council expressed their opinion 


(T) 2 B. 540; 1 Ind. Dec, (N. 8.) 182, 


2 


109 1, 0, 1928 


that a sale to a decree-holder-purchaser 
could beset aside even after confirmation, 
if the decree was reversed in appeal, and 
this opinion could not have been based on 
want of jurisdiction of the Executing Gourt 
at the time of the sale or confirmation. 
There seems no doubt that their Lordships 
considered that the principle now enunciat- 
ed ins. 144 of the Civil Procedure Code 
should be applied. 

I have given careful consideration to a 
number of unreported decisions in which 
Judges of this Court held that a Courthas 
no jurisdiction to confirm a sale when there 
is no longer a ‘decree capable of execution, 
and it appears to me that several of these 
decisions have been influenced by the con- 
sideration that,in Mul Chand v. Mukta.Pra- 
sad (3), this dotrine was the basis of what 
is clearly an equitable decision. In my 
opinion the provisions of s. 144, Civil Pro- 
cedure Uode, are applicable in a case such 


as Mul Chand v. Mukta Prasad (3). The ` 


Court has still jurisdiction when a decree 


is reversed, but it will, on the application. 


of the judgment-debtor, set aside the sale if 


the decree-holder is the purchaser, because . 


it is possible to place the parties in the posi- 
tion which they would have occupied but 
for the decree. 

My opinion, therefore, is that after the 
trial Judge had. been informed that the 
decree had been satisfied and had been ask- 
ed by the decree-holder.and the judgment- 
debtor to take no further step, he had still 
power toconfirm or to set aside the sale. 
That isthe point of law on which the refer- 
ring Judges differed. Itis urged before me 
that 8. 151 of the Civil Procedure Code, can 
be applied and the sale can be set aside. It 
is sufficient for me to say that 1 must confine 
my opinion to the point on which the Judges 
differed. 
think that the Judges desire my opinion 


- on thescope of s. 151, Civil, Procedure 


Code. 

MacNair, A. J, C.—(September 18, 
1927).—I understand that the words “he 
had still power to confirm or to set aside 
the sale" in lines 4 and 5 of the last para- 
graph of my opinion have led to difficulty. 1, 
therefore, desire to substitute. the following 
paragraph for para. 13 :— l 

Hallifax, A. J. O., was of opinion that the 
lower Court was bound to reject the appli- 
cation made under r. 89 of O' *X XI as time- 
barred and thereafter to confirm the sale 
in favour of the appellant Kabiruddip, 


EABIRUDDIN VU. RRTSHNA BAG, 


ot 
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I have.no reason whatever to. 
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Kotval, A.J. 0, was of opinion that con- 
firmation ofthesale could not be ordered 
because the.Court's power in execution had 


. ceased | Nilkanth v. Yeshwant(1)) or because 


the decree-holder andthe judgment. debtor 
had an inherent right to, insist that the 
Court should not confirm the sale. I have 
discussed the reasons given by Kotval, 
A.J O., for disagreement with the opinion of 
Hallifax, A. J. O., and consider that they 
are invalid. In argument before me it waa 
not contended that, if the Court was not ` 
prevented from confirming the sale for the 
reasons statedby mybrother Kotval, r. 92 
of O. XXI permitted the Court to take any 
other action except that stated inthe opin- 
ion -of my brother Hallifax. Rule 92, read 
with r. 89, appears to me parfectly clear, 
and I am, therefore, of opinion ‘that in ac- 
cordance with this rule the lower Court 
wasin the circumstances stated bound to 
reject the application and thereafter to 
confirm the sale. It hasbeen urged before 
me that s. 151 of the Civil Procedure Code 
can be applied and the sale dan be set aside. 
It is sufficient forme to say that this is a 
question on which my opinion has not 
been asked.Í have no reason whatever to 
think that the referring Judges desire my 
opinion on the question whether or notthe 
Judges should in this particular case exer- 
cise their inherent power and refuse to . 
follow the provisions of O. XXI of the First 
Schedule to the Civil Procedure Code. 

JUDGMENT.—An attempt was made 
this appeal 
to urge on behalf of the respondents, 
that the sale should be set, aside 
under the inherent powers of the Court to 
prevent injustice mentioned in s. 151 of the 
Civil Procedure Code or that ‘they should 
be allowed to revive their application 
underr. 90 of O XXI, now that under r. 89 
has failed. There is no substance in these 
contentions, and anyhow it is much too late 
to raise either of them. 

In accordance with the opinion stated by 
the third Judgeto whom the case was re- 
ferred the order of the lower Court will be 
get aside, andthe three sales Held on the 
2nd of May, 1924 will be confirmed. The 
costs of theappellant in both Courts will be 
paid by both respondents. The Pleader's 
fee inthis Court will be a hundred and 
fifty rupees. 


A. N.A. Order set aside, 
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RANGOON HIGH COURT, 
First Crvin APPHAL No. 275 or 1926. 
Avgust 8, 1027, 
Presentj--Sir Guy Rutledge, Kr, 


Chief Justice, and Mr, Justice Carr. 
| MA KIN-—APPELLANT 


VETSUS 
MAUNG PO SEIN AND OTHERE— 

l RESPONDENTS. 

Burmese Buddhist’ Law—Divorce~Desertion by 

usband—Suit by wife for divorce and partition— 
Forfeiture of husband's rights in property of marriage 
such wives—Ectent of 
forfeiture on desertion. 
_ Under the Burmese Buddhist Law, in the case of a 
divoree by desertion, the deserting party must forfeit 
all his or her interest in the property of the marriage. 
[p. 456, col. 1. 

Where a Burman Buddhist having two’ wives 
deserted one of the wives and she sued for divorce 
and partition of the property of the marriage: 

Heid, that the plaintiff-was entitled only to her own 
one-fourth share in the property, half of her hus- 
band's one-half share. [p. 457, col. 1.] 

Maung Po Nyun v. Ma Saw Tin (1), not followed. 

Where a Burman Buddhist has two wives, the 
wives collectively» acquire in the property of the 
marriage only the share which a sole wife would 
have had. Each wife is not individually entitled toa 
share as if she had been a sole wife. [ibid.] 


During the lifetime of the husband having two 
wives ofequalstatus the interests of the wives in 
the property ofthe marriage are equal, whether it 
can or cannot be said that one of them has contribut- 
ed more than the other to the acquisition of the pro- 
perty, -[ibid.] l 

Mr. Paw Tun, for the Appellant. | 

' Messrs. Po Han and Halkar, for the Re- 
Bpondents. 


JUDGMENT.—It is claimed for the 
respondents that in case of divorce for 


desertion the property rust be divided in 


the same manner as on a divorce by mutual 
consent when neither party js in fault. This 
is based on the extracts in s. 312 of the 
Kinwan Mingyis Digest, which do not 


make provision for partition, except in the 


case in which the deserted party re-marrieg 
before the expiry of the prescribed period. 


We are not prepared to accept this argu- — 


ment. In the case of a divorce at the 
instance of one party, against the wish of 
the other, dealt within s. 255 of the Digest 
it is provided that the party wishing to 
all the 

Essentially the case of a divorce by deserun 
is the same. The divorce follows upon the 
act ofthe deserting party, which isa form 
of expression of the wish to separate. In the 
absence of an express provision to the 


contrary we think that the same rule should: 


be followed in the two cases, In this respect 
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we accept the decision in Maung Po Nyun 
v, Ma Saw Tin (1) as correct. l 

On the question of the interests of iha 
husband and the wives in the joint property 
therejs conflict between that case and the 
Full Bench decision in C. T. P. V. Chetty 
Firm v. Maung Tha Hlaing (2). This case 
was decided a few weeks after Po Nyun'a 
case (1), which was not brought to the notice 
of the Full Bench and so was not considered, 
There is admittedly no express rule in the 
Dhammathats. In MaungPo Nyun's case 
(1), the learned Judges considered it equit- 
able: hat the husband and each of the two 
wives should have an equal interest in the 
joint property when neither wife could be 
said to, have contributed to its acquisition 
more than the other, In the present case it 
would seem that Ma The Hmon did not 
contribute to the acquisition of the Rangoon 
house. Indeed in all probability this was in 
fact bought out of Po Sin’s property 
acquired before either of the marriages now 
in question. And Ma Kin certainly did not 
contribute directly to the acquisition of the 
Thilwa property. 

But 2 REA Bat satisfied that contribution 
to the acquisition ofthe property 1s neces- 
sary to give the wife an interest. In the case 
of the property inherited by the husband 
during the marriage the relation of nissaya 
and nissita arises and the husband admit- 
tedly bas the larger interest. It has been 
suggested that this relation arises also when 
the property is acquired virtually by the 
husband alone, but we are not aware of any 
decision to this effect. And certainly it 
could not be held that in sucha case the 
wife had no interest in such property. At 
the least she would take one-third interest 
and we are not satisfied that there was 
sufficient authority even in such a case for 
holding her interest to be less than the usual 
one-half. In the cases of Ma U Byu v. Ma 
Hmyin (3) and Mi Shwe Mav. Mi Me @) 
it was held thaton the death of the husband 
two wives both of full equal status were 
entitled to share the inheritance equally. 
And in Ma Thein Yin v. Maung Tha Dun (5), 


(1) 88 Ind. Cas. 402; 3 R. 160; 4 Bur. L. J. 42: A, I. 


. 1925 Rang. 242. 
A D 94 tae Cas, 797; 3 R. 322;'A. 1. R. 1925 Rang. 
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Bur L. T. 235 
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(5 Jas. 501; 2 R. 62; 2 Bur.: L. J. 292; A, I, 
R. 1924 Rang. 105, . 
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May Oung, J,, said on page 04*, speaking of 
wives of equal "status ''such. wives whether 
they live together with the husband or not, 
inherit on an equal footing." And if these 


l "n 457 
each wife would, under this principle, take 
‘the whole of the half of the property in 
‘which he had an interest during his lifetime. 


; a 
b 


. in that half. On the death of 


decisions are correat it seems to follow that 
during the lifetime of the husband the 
interests of two such: wives are equal, 
whether it can orit cannot be said that one. 
‘of them has contributed more than the other © 
| io the acquisition of the:property, . 

The conflict between the two cases above-. 
mentioned is that in Po Nyun's case (1) the 


.. Beach gave each wife individually a share 


as ifshe had been'the sole wife, In the case 


of property acquired during both marriages, " 


which is the one before us now, the applica- 
tion of this principle would give a one-third 
interest each tothe husband and the two 
wives, In C, T. P. V. Chetty Firm v. Maung 
‘Tha Hlaing (2) the Full Bench adopted a’ 
different principle, giving the two wives 
collectively the share that a sole wife would 


have had. On this principle applied to the’. 
present case Po Sin's interest;wonld be one- 


half and that ofeach of the two wivesone- 
quarter, ' ; 
There is no authority on the subject in the ` 
Dhammathats nor any earlier reported . 
decision, The question, therefore, is which | 


of the two methods is the more equitable ' 


and the answer depends very much on the 


way in which thé question is looked at. The" 


Full Bench decision is, however, binding on. 
. us unless we are of opinion thatitis wrong 

and thatthe question should bere-considered 
by a Full Bench. We are not of opinion that 


In other words, the two wives would divide 
the estate equally between them, and -thia 
is in fact the actual rule in such a case. If 


the whole ofthe husband's interest in the 


whole estate is now to be forfeited to the 
divorcing wife the other wife necessarily 


loses her prospective right of inheritance. 


And her possession will be materially 


-worsened even during the lifetime of the 


husband, for what remains of the estate, 


“that is, the amount of her existing interest 


the principle adopted in'this case is wrong | 


and, therefore, we accept it. 

` We hold, therefore, that the interest of Ma 

Kin in the property in suit is one-quarter 

and that of Po Sin one-half. FAM 
The next question is "whether on our 

preceding findings Ma Kin is ‘entitled to 

the whole of Po Sin's interest as' well as her 


own. In Po Nyun's case (1) the learned ` 


Judges held that the wife claiming partition 
was so entitled. The decision wasin a sense’ 


obiter, because theclaim made was for much ' 


less than: on this decision the 
would have been entitled to, 


` We do not agree with that decision, which ' 


we are considered most unjust to the other . 
wife. We regard each wife as being jointly 
with thé husband the owner’ of one-half.of 
the property and as having at least. a- 
contingent interest in the husband's interest 
the husband. 
*Page of 2 R,—[Hd.] GET A 


claimant . 


- 


in it, will at once become the joint estate of 
herself-and the husband. In our opinion 
‘the divorcing wife should not be given 
more than she would obtain on the death 
of the husband. H : 

In our view, therefore; Ma Kin is entitled 
to her own existing interest in the estate— 
thatis one-quarter—and also to one-half of 
Po Bin's existing half interest—that is 
one-quarter—or in all to one-half of the 
estate, 


&. NA, Order accordingly. 


Cee | 


NAGPUR JUDICIAL COMMIS- 

_.  SIONER’S COURT. 

' SgcoNp Oivit APegan No. 280-B or 1926. 

~ * . February.9. 1928. 
Present:—Mr. Ghulam Mohiuddin, A. J. C. 
MÜLI-—PLAINTIFF—APPBLLANT 
i versus i 
GANPAT —DzrENDANT—RRSPONDRNT, 

' Limitation Act (IX of 1908) Sch..I, Art. Yi 
Contract--Failure of consideration—Title held in- 
valid -in civil suit—Suit for refund: of consideration— 
Limitation—Period, whether runs from decree of first 
Court or final Appellate Court. 

The limitation for a suit for the recovery of the 
consideration for a sale, which is held to be invalid 
in a civilsuit is three years under Art. 97 of the 
Limitation Act from the date of the decree of the 
Ld Court and not from thatof the final Appellate 

ourt. ^ 

Hukum Chand Boid v Pirthichand Lal Chowdhury 
(2), followed. i 

Sarvothama 
followed. . ; NANA 

- Appeal against a decree of the. District 
Judge, Akola, dated the 3 ist March, 1926, in 
Civil Appeal No. 14- of 1926 : 

Mr, N. G. Bose, R. B., for the Appellant, 

Mr. K. K. Gandhe, for the Respondent. ` 

JUDGMENT.—Muli filed this suit on 
3lst August, 1925, against Ganpat, for the 


Row.v. Chinnasami Pillai (1), not > 


recovery of Rs, 1,800 which consisted 


Ase 
mainly of three items, t. ea Re. 800 paid to 
defendant on v5th June, 1913, Rs, 584 in- 
terest, by way of damages from 25th June, 
19L3 to 25th August, 1925, and costs incurred 
in Civil Suit No. 74 of 1210 and Appeal No. 
24 of 1818. 

The respondent, Ganpat, sold & portion in 
Survey No. 159 aud a portion in Survey 
No. 27 to Muli by means of a sale-deed, 
and received Rs. 00 out of Rs. 1,000 for 
which amount the sale was effected. Muli 
could not obtain possession of the fields 
after the sale as Gopala and  Balwanta 
obstructed her and she filed a suit in 1915 
against Gopala and Balwantafor partition 
and separate possession of half share in the 
two fields. The suit was dismissed on 
10th October, 1917, the first appeal was 
dismissed on 29th September, 1922, and the 
second appeal on 23rd June, 1924, In 
para. 3 of the plaint it was alleged that the 
cause of action accrued on 23rd June, 1924, 
the date on which this Court decided the 

econd appeal, 
: The irr has been dismissed as barred by 
time under Art. 97 of the Limitation Act, as 
it was filed on 31st August, 1925, more than 
three years, after the judgment by the 
trial Court, which decided it on 10th 
Qotober, 1917. j 

Though a number of points were men- 
tioned in the memorandum of appeal the 
learned Pleader for theappellant has argued 
only one point about limitation, and has 
urged that though Art. 97 of the Limita: 
tion Aet applies to the present case the 
period must be counted from the date of 
the judgment of the first Appellate Court. 
in support of this proposition he has relied 
on the case, Sarvothuma Row v. Chinnasami 
Pillai (1), in which it was held “that the 
suit was not barred by limitation under 
Art, 97 of the Limitation Act, as the con- 
sideration failed only when it was finally 
determined by the High Court in second 
appeal.” The same point regardiug the 
date of the fuilure of consideration, for 
money paid upon an existing consideration, 
which afterwards fails, came up before 
their Lordships of the, Privy Council in 
Hukum Chand Boid v. Pirthichand Lal 
Chowdhury (2) a few days after the decision 


(1) 49 Ind. Cas, 729,, 42 M. 507; 36 M. L. J. 157; 9 
L. W. 379; 25 M. L. T. 291; (1919) M. W. N: 432. 

(2) 50 Ind, Cas. 444; 46 O. 670; 17 A. L. J. 514; 36 
M.L.4.537, 23 O. W.- N.. 721; 21 Bom.. L. R. 632; 
(1919) M. W. N. 258;30 C. L. J. 71; 26 M. L. T, 131; 10 
L. W.410; 461. A, 92 (P. O,). 
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of ihe Madras ease and they observed sg 
follows :— > 

“Both Courts hava held that the failure 
of tonsiderstion was at the date of the 
first Court's decree. Their Lordshirs feel 
no doubt that as between these two decrees 
this is the correct view, for whatever may 
be the theory under other systems of law, 
under the Indian Law and procedure an. 
original decree is not suspended by 
presentation of an appeal nor is its opera- 


.tion interrupted where the decree on appeal 


is one of dismissal. " ; 

It is thus clear that in a suit of this kind 
the time from which the period of limita- 
tion ought to be counted is the date of the 
decree of the first Court, 2. e., 10th October, 
1917, in this case, and as the suit was filed 
after more than three years from date, 
itis barred by time. 

The appeal thus fails and is dismissed 
with costa, 


G. R. D. Appeal dismissed. 


LAHORE HIGH COURT. 
Szvonp OivIL APPEAL No. 2358 or 1027, 
February 16,1928. — 
Present:—Mr. Justice Addison. 
BHOLA AND aNOTHER—PLaINTIFFS 
-——ÁPPELLANTS 
VvETSUS $ 
SANT SARAN SINGH-—DRFENPANT 
— RESPONGENT. ` 

Adverse  possession—Co-owners--Land falling to 
one's share on partition-— Possession of other, whether 
adverse— Punjab Courts Act (VI of 1918) s. 4l— 
Second appeal—Finding that plaintiff is tenani— 
Interference. 

It does not follow that when one co-owner con- 
tinues in possession of a plot that was once joint 
and which has fallen to the share of another co- 
owner he necessarily does so wrongfully. Where 
possession can be lawful it must be presumed to be 
50. [p. 459, cols. 1 & 2.] 

Fateh Din v. Nikka (1), not followed. 

The finding that plaintiff is a tenant of the defend- 
antis a finding of fact which cannot be challenged in 
second appeal. [p. 459, col. 2.] 

Dal Singh v, Pluiman (2), followed. á 

Second appeal from a decree of the. 
District Judge, Ambala, dated the 6th 
August, 1927, reversing that of the Addi- 
tional Subordinate Judge, Fourth Class, 
Rupar, Gated the 16th November, 1926. 

Mr. Gullu Ram, for the Appellants, 

Mr. Muhammad Amin, for the Respord- 
ent, 


JUDGMENT,.--Field No, 1039, in. area 
l bigha, ll biswas, is. in dispute in this 
second appeal. The owners ofthe field had, 
before partition took place im 1864, nrort- 


gaged the land to Hamir Singh but it. 


remained in the cultivating ‘possession of 
the mortgagors. In 1864 the owners par- 
titioned all their land. According to the 
revenue records the field in question fell to 
the share of Nikka, while Duni was shown 
as his tenant-at-will, paying only land 
revenue but no other rent, This continued 
till 1831 when the rights of Nikka were 
purchased by Sant Saran Singh. The 
latter redeemed as owner. while the sons of 
Duni arə still recorded as tenante-at-will of 
the land, paying land revenue but no other 
rent. These sona of Duni brought the 


present suit for a declaration that they were . 


owners of the plot. Their suit was based 
on two grounds: the first was that the field 
in question had fallen to them as owners in 
the partition of 1864 but by mistake the 
wrong entry was made in the revenue 

apers; while their second ground was that 
if they failed in the first contention, at avy 


rate they had been in adverse pessession . 


for. more than 12 years. The trial Court 


decreed the suit, but on appeal the learned . 


District Judge held against the plaintiffs on 
both those points, Against this decision this 
second appeal has been preferred. . 
The two positions taken up by the plaint- 

ifs are to a certain extent contradictory.. 
The learned District Judge held that there 
was nothing to show that at the time of 
partition this plot fell to the share of 
Duni and that it was wrongly recordad 
as belonging to Nikka in the revenue 
papers. This finding is undoubtedly 
correct and is conclusive. 

As regards adverse possession, the findings 
was that the plaintiffs or their predecessors- 


in-interest had all along been recorded in the - 
revenue papers as tenants-at-will, paying . 


land revenue but no other rent, and that 
there was no other evidence as to the status 
of the plaintiffs. The District Judge 
pointed out thatthe plaintiffs themselves did 
.not go into the witness box to.explain how. 
their possession became adverse though 


they succeeded their father, Duni, as far 


back as 1884. It does not follow that, when 
one co-owner continues in possession of a 


plot that was once joint and which has. 


fallen to the share of another co-owner, he 
necessarily does so wrongfully. In fact the 
Jaw is clear that where possession can be 
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d Duni 
was cultivating the land at the time of the 
partition and it would appear that though 
it did not fall to hisshare at the Partition, 
he. was allowed to cultivate it asa tenant. 
This isthe proper conclusion to be drawn 
rather than that he wrongfully remained in 
possession against the interest of the true 
owners. Besides, the presumption of law 
which arises from theentry in the revenue 
papers that he was a tenant has not been 
rebutted in any way. 

I have been referred to Fateh Dim v. 
Nikka (1), where in a case somewhat similar 
to the present, possession was held to be 
adverse by a Judgein Ohambers. All the 
facts, however, do not appear from the 
report, and in these circumstances I do not 
think that it ean be taken to bean authority 
which applies in the present ease. As 
pointed out by me above there is no 
evidence except the entries in the révenue 
papers, They have been interpreted in one 
way by the learned District Judge and :his 
interpretation is, in my opinion, the only 
possible. TA 

For these reasons I dismiss this appeal 
is p TOM d 

t was held in Dal Singh v. Pluiman 
that the finding of the first Court of jeans 


* 


‚On the question of the piaintifi's status is a 


finding of fact, which cannot be attacked in 


Second appeal. The finding in the present 


case is that the plaintiffs are the tenant 
the ‘defendant; and that would also te 


_ another reason for dismissing this appeal, 


B. L. Appeal dismissed 
1) 13 Ind. Cas. 790; 81 P, R. 1911: 19: 
200 P. W.R I$ iis a tae 


. R. 1911, : 
(2) 80 Ind. Cas, 264; A. I. R. 1923 Leh. 626, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Second Ot1viL Appxan No. 588 op 1925, 

; . February 22, 1928, E 

. _Present:—Mr. Findlay, J. O.. 

` MAROTIRAO —PLAINTIFF— À PPE 


+f m 
n 


LLANT ` 

l versus ° I OE. 
Musammat TULSA BAI—DsrENDANT 
— RESPONDENT. © l 


Transfer of Property Act (IV of 1882 
Mortgage—Lease by mortgagor, when dE, Ia iom 
gagee—T'ests—Assessment on khudkasht field, how Jar 
"ttn ea of te bona fide as 

e test of the bona nature of a lease 
by the mortgagor of the property mortgaged i» “ta 
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find out whether it is likely that the lessor would 
have granted it if 
continue indefinitely- as the full owner of the’ pro- 
perty. [p. 461, col, LI 

Karu v. Pandia (3), followed. 

Ishan Chunder Das Barkar v. Bishu Sirdar (1) and 
Hakim Lal v. Mooshahar Sahu (2), referred to. 
ka In the case of a khudkasht field, the assessment 
rarely represents the profits, which can be secured 
from it, though for the purpose of the Settlement 
Code, the assessment ona khudkasht field represents 
B proportion ofthe assessment plus a theoretical 
profit or rent. [p. 460, col. 1.] 2 
_ Appeal against a decree of the Dis- 
trict ‘Judge, Nagpur, dated the 19th 
December, 1925, in Civil Appeal No. 161 
of 1925. | 


Mr. M. R. Bobde, for the Appellant. 
Mr. M. E. Indurkar, for the Respondent. 


JUDGMENT.—This case was, by my 
order of the Ist of April, 1927, remanded to 
the lower Appellate Court for a finding as to 
whether the lease evidenced by P., 14 was 
a prudent transaction carried through by 
the mortgagor-malguzdr in the ordinary 
course of management, or was a trans- 
action intended to diminish the security 
of: the mortgagee. The Judge of the first 
Oourt-and the Judge of the Appellate 
Court have both come ‘to a finding con- 
trary to the contentions of the appellant. 
and in this Court a long argument has 
been addressed to me why these findings 
should -not be accepted. -Much has been 
. made of the fact that, under the lease, 
‘the rent bas been raised from Rs. 28 to 
Rs. 40, but I am in full agreement with 
the learned District Judge that, in the 
' ease of a khudkasht field, the assessment, 
for practical purposes, rarely representa 
; Büything like the profits which can be 
secured from a khudkasht field. No doubt, 
for the purpose of the Settlement Code, 
the rent assessed on & khudkasht field 
represents a proportion of the assessment 
plus a theoretical profit or rent, but for 
p 30 acresfield like the present one the 
Rs, 40 rent probably represents only a 
fraction of its yearly value whoever holds 
it. The very best proof of it is that the 
mortgagor took alsoa premium of no less 
than Rs. 3,600 which represents , nearly 
70 years’ purchase at the assessed rent 
of Rs. 23. In any event, ‘the fact of 
the payment of this large: premium to 
the mortgagor, at a time when he was 
sendeavouring to stave off ;decree final 
being passed, is of itself an obvious 
‘Indication of the nature of the trans- 
acticn so far as the mortgagor was con- 


` 
“ue 
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he had known that he was to: 
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‘cerned. He was obviously out dishonest- 
ly to make what profit he could make 
out of the property and all the facis suggest 
his mala fides.  aesume here that the 
Rs. 1,600 was paid, which is, on appel- 
lant's case, so far favourable to him, but 
I agree with* the Judge of the first 
Court that considerable doubt exists as 
to whether the money ever did pass. ` 

As regards the lessor and lessee being 
relations, it may be that they are only 
distantly connected by marriage, but the 
point is that the -appellant has other 
lands inthis village and was a man 
likely to be in touch with the lambardar. 

The obvious result of the case: was to 
deprive the decree-holder of a large and. 
substantial portion of the property like- 
ly to be foreclosed in his favour. It. 
is true he would receive Rs. 40 enhanced 
rent settled’ under the lease, but that 
would be a very inadequate return in 


view of the obvious potential value of 


this land on which the ‘premium of 
Rs. 1,600 was paid, of which the mort- 
gageo (deéree-holder) receives nothing dt 
ail. d 

Some argument has been addressed to 
me that, even if Ganpatrao's action was 
mala fide, there is nothing to show that 
the present appellant was also involved 
in the fraud on' the decree-holder. My 
attention in this connection has been 
directed to: the Registrar's endorsement, 


. on the back of the deed, in which ‘the 


executant alleged that he did not receive 
the full consideration and that he had 
only intended to transfer 20 acres, and ` 
not 30-acres. This only goes to suggest 
that Ganpatrao was a thoroughly unreli- 
able man, but at the same time the 
circumstances of this case make .it, in 
my opinion, impossible to hold, on any 
reasonable bypothesis, that the lessee was 
not aware of the impending final decree 
and must indeed have known well tbat 
the whole lease transaction was a mala. 
fide one on the part of Ganpatrao who 
intended to profit his own pocket at 
the expense of the plaintiff (mortgagor). 

Decisions like-those in Ishan Chunder 
Das Sarkar v. Bishu Sirdar (1) and Hakim 
Lal v. Mooshahar Sahu (2) can have no 
application whatever in the obvious facts 
of this ‚case. My attention has been 


JU 34 0.825; 10. W. N. 665; 12Ind. Dec. (N. s.) 
(2) 31 O. 999; 11 O. W, N. 889; 6 O. L: J. 410, 
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J.O., in Karu v. Pandia (3), decided on 


t 


Alth . August, 1923,-a decision with which 


I am in full agreement. If we apply the .. 


test therein laid down to the present 
case, e. g., is it likely. that the lessor 
would have granted this lease himself, if 
he had known that he was to continue 
indefinitely as the full owner.of the 
property? 
proved faets of the present case, there can 
be'only one answer. to his question and 
that is a negative one. | 

The whole case, in short, is one which 
.cannot admit of the slightest doubt that 


the.lease was not only one which obviously. 


was not granted in the ordinary course 
of management but, for the reasons given 
by both the lower Courts, was clearly a 
mala fide one, and there is every reason 


to suppose that the lessee being already. - 


atenant in the village and having already 
a connection by marriage with, 
acquaintance of, the lessor, must have. 
been well awareof these facts. It may or 
may .not.be that the lessor and lessee 
subsequently fell out over details of the 
‘transaction, but. that isa natural and 
common occurrence in the case of persons 
prepared to enter into such shady bargain. 
The: obvious result of the transaction 
was.to deprive the decree-holder of the 
valuable portion of the- property even- 
tually foreclosed in his favour. The terms 
of the transaction, the time when it took 
place, and the relationship. between the 


lessors. and lessee, all go to suggest the” 


mala fide nature of the transaction, and 
even apart from this, there cannot be the 
slightest doubt butthat, on-'the facts 
proved, the present lease could mot for 
one moment be supposed to have been 
an ordinary one carried through by the 
lambardar in the course of his normal 
management of the village, 

I am in full agreement with the 
finding of the learned District Judge 
and I am of opinion, therefore, that the 
plaintiff, on the said änding and on the 


findings given in my judgment of the let : 


April, 1927, cannot possiblysucceed in the 


present suit. The appeal is” accordingly : 


dismissed. The appellant must, bear the 
respondent's costs in all three Courts. | 
(WS B.D. Appeal dismissed, 


(3) 15 Ind, Cag. 874; A. I, R::1024 Nag 226, 
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HIRA LAL SINGH V, MATUKDHARI SINGH. 
directed to the decision of Hallifax, A. ` 


I am of opinion that, on the . 


and ' 


the Bengal Tenancy Act, 1885, [ibid.] 
. Dietrict Judge, Monghyr, 


‘spondents. 


i 
461: 
PATNA HIGH COURT. 


SzEooND Orvin APPEALS Nos. 1035 anp 1047- 


oF 1925.. 
December 22, 1927. 
Present:—Bir Dawson Miller, Kr., Chief 


, Justice, and Justice Sir B, K, Mullick, Kr, 


HIRA' LAL SINGH AND ornzas 
| _ — APPELLANTS 
versus 
MATUKDHARI SINGH AND orarrs— 

* DRFENDANTa— RESPONDENTS, 


— PLAINTIFFS 


` Bengal Tenancy Act ( VIII of 1885), ss. § (2), 120— 


‘Bakahst malik or ticcadar', meaning of— 

kharor land, whether ‘raiyat'—Practice- EU 

Finding of Judicial Committee as to meaning of words, 
4 


hon Tar Dama a 

he term ,'bakasht malik or. ticcadar' m i 
cultivating possession of the malik or eadar: and 
applies to lands: which are held directly by the 
malik or ‘tenure-holder which are not eerait.land as 
defined in s. 120 of the Bengal Tenancy Act. [p, 463, 


col. 1 
Dhakeshwar Prasad Narain Sin 
(1), d npon, i e if akan a 
A ing of fact based upon the. ev} 
the Judicial Committee in ke case p sd. 
been intended to. be binding in all future ease 
whatever.the evidence. [ibid. | 


A tenant of kharor land who is.given. 
lease, the right to bring the land Gade ESI CAN aa 


is a ‘raiyat’ within the meaning ofs. 5, sub.g, (2) of 


Second appeal from a decision of the 


dated the ] 
fay, 1925, reversing that of the Bub aaa 


Judge, First Court, Mongh 
22nd December, 1923, : Egüyr, dated the 


Messrs. N. C. Sinha, S. N. Rai 
ien for is d pss E 
essts, L. P. E. Pugh, S, N. š 
ulla and A, H. Fakhruddin, for i eoo 


JUDGMENT. 

Miller, C. J.—The question for detép. 
mination in these two second appeals ig 
whether the respondent Matukdhari Singh 
acquired occupancy rights in the holdings 
leased to him in the one case by the 
appellants themselves as landlords, and ` 
in the other, by the predecessor.in-interegt 
oftheappellants. The material facts of 
each case are the same except that the 
lands, the subjeetof Appeal No. 1047 aris. 


ing out of Suit No. 493, are cultivated 


lands, whereas in Appeal No. 1036 aris; 

out.of Suit No. 494 the lands are what ja 
known 88 kharor lands, that is uncultivated 
lands on which thatching grass is grown, 


The leases began in the one case in the year 


:1321 Fasli and in the other 1329 Fasli and 


terms in beth cases expired in Jeyth, 1820 - 
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Fasli, that is June, 1922. Within six months 
of the latterdate the appellants sued the 
respondents Matukdhari Singh and others 
for arrears of rent and for recovery of 
possession.of the holdings on the ground 
‘thatthe lands in question being zirat, 
or proprietors’ private lands, within the 
meaning ofs.116 of the Bengal Tenancy 
Act, the tenants were liable to be ejected 
on the termination of the leases. 

" The defendants pleaded, inter alia, that 
the lands were not zirat, and that being 
settled raiyats of the village, they had 
acquired occupancy rights in the hold- 
ings and were not liable to ejectment. 

Both the Subordinate Judge, before 
whom the case came for trial, and the 
‘District Judge, before whom it went on 
appeal, found that the ‘lands were not 
zirat, The Subordinate Judge, however, 
held that occupancy rights could not be 
acquired in | kharor lands and in Suit 
No. 494 gave the landlords a decree for 
possession whilst in Suit No. 493 he held 
“ that the landlords could not recover pos- 
session asthe tenants had acquired occu- 
panóy rights in the holding which consisted 
of cultivated raiyati lands. 

The landlords appealed to the -District 
Judge in Suit No. 493 whilst Matukdhari, 


whose interest had been severed and who. 


paid a separate rent for his share, appeal- 
ed in Suit No. 494, the appeals being heard 
together, The jandlords' ‘appeal was dis- 
missed, whilst that of Matukdhari was 
: Bllowed, and the decree of the trial 
Court for possession in Suit No. 494-was 
Bet aside. 

" From that decision the landlords have 
&ppealed to this Court. The question of 
rentis nolonger in dispute and the only 
matter for determination is the landlords' 
right to recover possession. Although a 
Separate question arises with regard to 
the kharor lands, the main question, 
which iscommon to both appeals, is whe- 
ther the Distriet Judge misdirected him- 
self in holding that the Record of 
Rights created a presumption in favour of 
the tenants. In the Record of Rights the 
landa are entered as bakasht malik, a term 
which the District Judge held did not 
mean zirat. There were also recitals in 
. ‘kabuliyats thatthe lands were khudkasht 
lends but the learned Judge gave due 
determining how far it went in rebutting 
the presumption arising from the Record 
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-with the meaning assigned to 


weight to this part of the evidence in ` 
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of Rights. Hefurther held that this če- 


scription of the lands as khudkasht in the 
kabuliyats did not ‘act- as an estoppel 
agalnst the tenantsin view of s. 178 of 
the Bengal Tenancy Act which provides 
that nothing in any contract made  be-. 
tween a landlord anda tenant after the 
passing of the Aet shall prevent & 
raiyat from acquiring in accordance with 
the Act, an  o:cupancy right in land. 
There was, moreover, no evidence to show 
thatthe lands had been cultivated by the 
proprietors themselves before the passing 
ofthe Bengal Tenancy Act and hencehe 
was of opinion that there was no reason 
to doubt the accuracy of .the description 
of the lands as recorded in the survey. 
Assuming that the learned District Judge's 
interpretation of the term bakasht is 
accepted, I am of opinion that his 
finding on this part of the case cannot be 
questioned. ; 

It is contended, however, that the term 
bakasht is equivalent to khudkasht and that 
khudkasht is equivalent to girat., In sup- 
portofthis contention & passage in the 
judgment of the Judicial Committee in 
Dhakeshwar Prasad Narain Singh v. 
Gulab Kuer(1) is relied on where Mr, 
Amir Ali,in delivering their Lordships’ 
judgment, is reported to have said: "The 
term bakasht, invented by the Revenue 
Officers to meet a certain contingency,con- 
veys to all intents and purposes the same 
meaning as khudkasht which isadmittedly 
the same assi" or zirat It might, how- 
ever, imply raiyati: lands that had tem- 
porarily come into the: possession of the 
landlord &nd were temporarily under his 
cultivation.” The meaning attributed in 


that passage to the word khudkasht is 


apparently based upon an admission by 
the parties in that suit. But with that 
weare not immediately concerned in this 
appeal. The meaning attributed to the 
word bakasht must also,I presume, be ` 
based upon the evidencein the case; or 
upon an admission, for it is at variance 
it by the 
staff of the Settlement Officer himself in 
the guide and glossary attached to the 
report of the survey and settlement opéra. 
tions in the Patna and Bhagalpur divi. 
sions within which the land in suit ig 
situated, and it is obvious that their Lord» 


(1) 97 Ind. Cas, 217: 5 Pat, 725; 7 P, L, T. 483: À, 
1 R. 1926 P.Q 60;. 87,4, 176; 31 C, W, predl 
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ships could not have had the advantage of 
having the report and glossary in evi- 
dence before them. According to the 
glossary, Part IV, the term '' bakasht malik, 
or ticcadar" means “in cultivating posses- 
sion of the malik or ticcadar" and is there 
stated to apply to those lands which are 
held directly by the malik or tenure- 
holder which -are not zirat land as de- 
fined ins. 120 of the Bengal Tenancy Aot. 
Thatis also the meaning which in my 
experience is invariably attributed to the 


term bakasht in this Provinee anda find- 


ing of fact based upon the evidence be- 
fore the Judicial Committee in another 
case cannot have been intended to be 
binding in all future cases whatever the 
evidence. In my opinion the learned Dis- 
trict Judge was right in holding that 
the presumption arising from the Record 
of Rights was in the respondents’ favour 
and, having foundthat the presumption 
was not rebutted by the evidence, we are 


bound as a Court of second appeal by that : 


finding and Appeal No. 1017 should be dis- 
missed with costs to the contesting respond- 
ent Matukdhari. 

It remains to consider , whether the 
tenant of the kharorlands, the subject of 
of Appeal No 1035 can acquire an occu- 
pancy right in such lands. This must 
dependupon whether the tenant wasa 
raiyat of these lands within the meaning 
of s. 5, sub-s. (2) of the Bengal Tenancy 
„Act. By that sub-section “raiyat” means 
"primarily à person who has acquired a 
right tohold land for the purpose of 
cultivating it by himself, or by members 
ofhis family or by hired servante, or with 
the aid of partners, and includes also the 
successors-in-interest of persons who have 
acquiredsucharight. By the explanation 
appended to the sub-section, where a tenant 
of land has the rightto bring it under 
cultivation, heshall be deemed to have 
acquired a right to hold it for the pur- 
pose ofeultivation, notwithstanding that 
he usesit for the purpose of gathering 
the produce ofit orof grazing cattle on 
it. Itissrgued that the lease was not for 
the purpose of cultivating the land, or 
bringing it under cultivation, but merely 
for the purpose of growing thatching grass 
thereon. The material part of thekabuliyat 
has been translated by the appellants as 
follows: — ; 

“After coming and remaining in pos- 
session of the following  bakesht and 
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khudkasht lands and after taking all 
possible care and trouble and protecting 
the kharor" (thatis the thatching grass) 
"or after doing whatever management may 
seem advisable I shall appropriate the pro- 
duce of every kind in the same and shall 
pay the rent," ete. . 


This translation was not accepted as 
accurate by the respondents and we accord- 
ingly had a translation prepared by the 


translator of this Court the material part of 


which reads gs follows: — 


“Ishall enter into and remain in posses- 
sion ofthe bakasht and khudkasht lands 
specified below. make proper cultivation 
thereof. protect the kharor ortake proper 
steps and make the necessary arrange- 
ments in respect thereof and shall 


‘continue to appropriate every kind of 


produce thereof and pay the rent as noted 
above,” ete, 


Whichever translation is taken it seems 
to be thatthe meaning of this clause is 
that the tenant shall have the option of 
either preserving the land as grass land 
or taking proper steps and making such 
arrangements as may be necessary to 
cultivate it in some other manner and it 
is noticeable that the tenant may appro- 
priate the produee of every kind. This 
was also the opinion of the learned Dis- 
trict Judge who remarks as follows:— 


"Was: it a lease merely to cut the tha- 
tehing grass or a lease giving him the 
right to bring the land under cultivation. 
I find that in the lease itis recited that he 
has taken thika settlement of the land 
by coming into possession by protecting 
the kharor, making necessary settlement, or 
culivatingthe same and he shall have the 
rightto appropriate every sort of produce 
thereof. lumy opinion this clearly con. 
templates, the possibility of cultivation 
and when Matukdhari acquired  posses- 
sionin virtue of such a lease he became an 
occupancy ratyatof the land." 


Assuming, without deciding, that a 
lease forthe purposes of growing grass 
cannot be regarded as a lease for the 
purpose of cultivation, I think the tenant 
was given theright to bring the land 
under cultivation and was, therefore, 4, 
raiyat within the meaning of ,the Act 
aud could, and did, acquire an oscupancy 
right being a settled raiyat af the 
village, : ' . . 


Po 4 
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In my opinion both appeals should be 
dismissed with costs to the contesting 


respondent. 
Mullick, Jg.—1 agree. et 
Appeal dismissed. 


A. N, A. 
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LAHORE HIGH COURT. 
MiscELLaNEOUS FIRST Ü1ViL APPEAL 
| No, 888 or 1927 
February 0,1928 — 
Preseni:—Mr. Justice Addison. 
PARS RAM AND ANOTHS&—ÍNSOLVYENTS. 
—ÁPPELLANTS 
i versus 
AMIR CHAND—OsgenITOR, LAL 
OHAND—OrrictaL REOBIVER, | 
KANHAYA RAM-—INSOLVENT AND 
' OTBERS—ÜREDITORS— RESPONDENTS. | 
Hindu Law—Joint family—Debts— Presumption of 
benefit of family—Insolvency—Debts not joint— 
Members of family, adjudication of, as insolvente. 
All the members of a joint Hindu family cannot 
be adjudged insolvents in respect of debts contracted 
by & member for whieh they are not jointly liable. [p. 


a 
there is no presumption that a debt contracted by 


a manager of a joint Hindu family is contracted for 


) t of the family. ed 
Su horno Mal v. Jagan Nath (!) and Sotam Eam v, 


Parduman Ram (2), referred to. 
Miscellaneous first appeal from an order 


of the District Judge, Shahpur at Sargodha, 
dated the 19th March, 1927, | 
Mr. Mukand Lal Puri, forthe Appel- 


pantie N and Lal,for Amir Chand Respond- 


0, |. 

eny UDGMENT.-—One Amir Ohand ap- 
plied to adjudicate a father and two. sons, 
namely, Pars Ram, Kanhaya Ram, and 
Sajan Ram, who were alleged tobe mem- 
bera of & joint Hindu family, insolvents on 
the ground that they could not pay their 
debts and that the father had committed an 
J Betofinsolveney by selling his land in 
- order to prefer certain creditors and defeat 

Other creditors. The father and sons claim- 
ed that the debt was due by Kanhaya Ram 

. only who was not a thember of a joint 
‘Hindu family with the others, while 
‘Kanhaya Ram, who admitted thathe could 
not pay;his debts, denied that he had com- 

‘mitted.apy-act of insolvency. The District 

Judge framed three issues 8s followe:— 
1. Has Pare Ram separated his sons from 


d 
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2. If not, was the sale of the land by 
Pars Ram made with a viewto defeat the 
creditors? l 

3. If the first issue is found against the re- 
spondents, has the petitioner a locus standi 
against the joint family? 

The District Judge held that separation 
-had not been proved, that the father had 


eommittedan act of insolvency and that, 
therefore, the petitioning creditor could 


‘proceed: against the entire ‘family. He, 


therefore, adjudged the father and two 
sons insolvent. Against this decision the 
father Para Ram and one of the sons, 
Sajan Ram, haveappealed. Kanhaya Ram 
has notappealed though he denied inthe - 


- Court below that he had committed an act 


of insolvency. 
There is no doubt an entry in a bahi, 


| dated the4th of Katak Sambat 1977, cor- 


reipoading to tha Luth of October, 1929, by > 
which a separation took place. Itis, how- 

ever, unnecessary for me to go into the 

question whether the father and two sons 

are still joint, as the appeal ean be dispos- 

ed of on another ground, namely, on the 
third issue, It willbe best in the interest 
of all parties that I should not go into the 

question of jointness of the family in the’ 
present appeal as better evidence might 

well ba adduced by both sides. This quese’ 
tion is left open. 

It is clear from the record that the 
petitioning creditor Amir Chand is, accord- 
ing to his own books, a creditor of 
Kanhaya Ram only, The copy of the 
account, which has been putin shows that 
his account is headed: “Lekha Kanhaya 
Ram” and every balance struck after the: 
19th of October, 1920, has been struck by 
Kanhaya Ram, Itis true that Amir Chand 
has said that the account was once in the 
name of the father Pars Ram, but he has 
not produced the account which was in the 
name of Pars Ram before October, 1920, , 
In any case, it is clear that the -substitua 
tion of Kanhaya Ram's name meant that the 
account becamethat of Kanhaya Ram 
&lone and had no longer anything to do 


with the father. 


Another creditor, who has given evi 
dence, is Amar Singh who has produced 
his account with the father Pars Ram from 
Sambat 1973, He has also produced the 
subsequent account, headed ‘“Lekha 
Kanhaya Ram", after the date of the 
alleged separation, that is after the 19th 
October, 1920, All balances after that data 


r 


/ Fere struck by Kanhaya .Ranm and . the 


A 


e 
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account is headed as his account. The 
same remarks, therefore, apply in the 6ase 
of this debt also. ` ZEN VP 
_ The only other debt proved is that of 
Prem Singh. In his case also there was 
first an account with Pars Ram, the father, 
And later the account ‘became that of 
Kanhaya Ram only.. The balances’ have 
been struck by Kanhaya Ram aldne after 
October, 1920. a. l zh 

. It follows that all that has been .proved 
in this .case -is that Kanhaya Ram owes 
certain creditors some money. There is no 
-proof anywhere on the record that his 


father and -brother are liable for that debt 


as membersof a joint Hindu family with 
-Kaühaya Ram. It was held in Khazana 
Mal v. Jagan Nath (1) and in Sotam Ram v. 
:Parduman Ram (2), that there is no pre- 
‘sumption that a -debt contracted by a 
‘Manager ofa Hindu family is contiacted 
for the benefit of the family. A case very 
‘Similar to the present is that reported as 
‘Baru v. Balla (3). There asuit was brought 
‘against the father and son on “book 
“account, The déalings started in the name 


“of the father but ceased in his name and con« 


tinued inthe name of the son fora certain 
~period. The suit ‘was ‘brought against 
-fathér and son.on the allegation that the 


‘son had struck the ‘balance as manager of ' 
-a joint Hindu family. The District Judge © 


.held that no separation had been proved 
„between them . and decreed the claim, 
, This. Court accepted the appeal on the 


.groünd that even if separation had not ` 
been proved, the finding of jointness-was ` ` 


"insufficient to make the father liable until 
it was further ‘established that the debt had 
“been incurred. by ‘the son as manager of 


“the family and for family purposes. The -` 


-present case is much stronger, for the 


father is treated as the karta' of the family : 


for the purpose of committing the aet of 


“insolvency, while theson is treated-asthe ` 


‘manager for purposes ofincurring the debts, 


and there is no proofof'any kind that the ` 


‘débts were incurred for 
"the son. MS. i 
. Thesame view is taken in Rustomji's 
Insolvency’ and Bankruptcy, Second Mdi- 
_ (1) 74 Tad. Cas. 484; 4 Lah. 200; 5 Lah. E-J. 236; 
A. I. R. 1924 Lah. 44, .  . i 

(2) 105 Ind. Oas, 785; 8 Lah. 673; 28, P. L.'R. 561;- 9 


family purposes by 


a 


(a L.J, 362; 1. L.'T: 40 Lah. 4; Av R. 1928 Lah, 
2 


(3) 103 Ind, Cas, 770; 6 Lah, L, J, 441; A, T, R. 1925 
30 i | 


. “Lah, 141- 1 


a! 
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tion,at page 64, whereitiissaid: ‘Members 


: ofa joint family may be adjudged insolvents 


in: ‘respéct of -debts for which they are 
jointly ‘-lable. Members: of a joint | 
Hindu, family ean ‘be ‘adjudicated insol- 
wents in a single petition by a creditor.-if 
they are liable on a joint debt or have been 
guilty ofa joint-aċt of insolvency”. Again 
“the debts must be debts due ‘by the 
family”. . - M l : 
Án attempt :was made to:argue that an. 
insolvency -case was different from an 
ordinary suit. and-that though the plaintiff 
must prove in an ordinary suit the liability 
ofthe whole family, it was sufficient to 
‘prove jointnessin the case of an insolvency 
‘petition. This-is clearly wrong and ‘there 
is nosuch distinction. It has, thérefore, 
not been established in the present case 
that the debts are debts due by a joint 
family, that is for which thé joint family is 
liable. The ‘District Judge, ‘therefore, 
erred in adjudicating Pars Ram and Sajan: 
Ram insolvents. ANE. "n 
_ For the reasons given I accept the appeal 
‘with ' costs throughout and set aside the 
“order of adjudication‘in the case of Para 
"am and Sajdn Ram. x 


Bla Appeal accepted, : 


2. . 
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MADRAS HIGH GOURT. 
"Civi, APPRAL No. 61 or 1926... 


š October 14, 1927. : 
. ‘Present, :—Justice Sir William ‘Watkins . 


- -Phillips, Kr., and Mr.:Justice Ramesam, 


HANUMANTHAN GOUNDAN AND. 
OTRERS—DzxrENDANTS Nos. 2,5, 6, 7 
_AND S—APPELLANTS | 


2 s. versus O, 
T. V. DORASWAMI PILLAI ano . 
OTHERS—PLAINTIFFS—DREFENDANTS . : 

, Nos, 3, 4 AND 9: TO 10— RESPONDENTS. 
Landlord and ténant—Lease— Failure to delióen 
. entire leaséshold—Lessee, liability of,to pay rent on 
“portion "delivered —Liability, ascertainment of— 
Emglish rule, applicability of—Interest on arrears of 


- vent, right to. . 


...WRBere a, lessor who had agreed to lease three villagea 
failed to put lis ‘lessee -in possession of all the 
"villages but the lessee "who had obtained possession, 


‘of one. village :remained ‘in possession of the sama 


. without repudiating the entire contract : 

p w that iy lessee was pes to the landlord 
o pay the proportionate amount of rént due in respéct 

‘ofthat village; [p. 406, col, 1.1 - i 

m Perte sh : a 1 ^ 


à 
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` Meenakshi Sundara  Nachiar v. Chidambaram 
Chetty (1), followed. 

ı (2) that such amount must be ascertained by taking 
the rent as à whole for all the villages and the income 
ofthe whole property and then calculating what the 
proportionate rent would be on the income derivable 


uon the village in the lessee’s possession. |p. 467, 
col. 1. 


Where a lease-deed contained a covenant that the 
iessee shall be bound, in case of default, by the 
provisions of Madras Rent Recovery Act of 1865: 

Held, that the lessor was entitled tot per cent. in- 
terest on the rent from the date of its accrual to the 
date of the decree and, after that, on the total decree 
amount. [p. 467, col. 2.] 
` The English doctrine which lays down that when 
a lessee is evicted owing to default of his landlord, 
he can -suspend payment altogether, although he 
remains In possession of a portion of the property 
has not been applied in this country. [p. 466, col. 2; p. 
467, col. 1.] 

Appeal against a decree of the Oourt 
of the Subordinate Judge, Ohittor, in Ori- 
ginal Suit No. 11 of 1923. 


Mr. B, Somayya, for the Appellants. 
. Mr. H. Suryanarayana, for the Respond- 
ents. ° 


.dUDGMENT.—TIhe history of this 
Case 18 somewhat complicated. The facis 
necessary for the decision of this appeal are 
as follows. ; 
‘One Bommi Achi, the mittadar of Thiriya- 
lan, granted a permanent lease to defend- 
&nt's predecessors in October, 1874, of the 
villages of Kudiyanakuppam, Keveripattu 
and Ellapalle. ‘he lease was to take effect 
rom the ist of July, 1875. Before that 
date the mittadar executed a usufructuary 
mortgage-deed on the 27th February, 1875, 
Ex. E-l, in favour of Narayanaswami 
Reddiar and this was executed in dis- 
charge of a prior hypothecation of 1865, 
Ex. A. As the result of these transac- 
tions, the lessees under the permanent 
lease, Ex. D, were unable to obtain 
possession of all the three villages and 
only obtained possession of one, namely 
Kaveripattu. Subsequently, in 1376, the 
lessee obtained an assignment of the mort- 
gage right over the village of Kudiyan- 
' kuppam and finally, at a later date he obtain- 
.ed possession of Yellapalle, but not undér 
the permanent lease. A suit was brought 
for the redemption of the mortgage of 
: Kudiyanakuppam in 1914, and a decree 
was obtained, but that decree so far has 
not been executed and plaintiff now seeks 
to enforce his claim to rent in respect of 
the village of Kaveripattu. He claims in 
his plaint to be reimbursed the peishcugh 
payable on that village and also to receive 


™ 


DANUMANTHAN GOUNDAN v. DORAISWAMT PILLAR, ; 109 f. 0. 1928 


a proportionate amount of the rent fixed 
for the three villages jointly. 

The appellants-defendants contend that 
at ths time that they were let into posses- 
sion of Kaveripattu and the mittadar failed 
to give possession of the other two villages, 
there was an arrangement under which it 
was agreed that no rentat all should be 
paid for Kaveripattu. There is no docu- 
mentary evidence of thisagreement modi- 
fying the provisions of the registered do- 
cuments, Exs. D and D-1 and the only do- 
cumentary evidencethat is at all relevant 
is the recital in Ex, E-lan usufructuary 
mortgage of Kudiyanakuppam in favour 
of Narayanswami Reddi in which it is said 
that arrangement had been made with the 
lessees thatthe mortgagee and not the les- 
sees should enjoy possession of the land 
until the mortgage amount had been paid 
off. Apart from that, thereis only the oral 
evidence of an old man who wrote some 
of these documents, but he is not very 
clear and the Subordinate Judge has not 
believed the eral evidence. In view of the 
great improbability that such an arrange- 
ment completely modifying the terms of 
the permanent lease should have beenen- 
tered into orally, we are unable to disagree 
with the conclusion arrived at by the Sub- 
ordinate Judge. Plaintiff alleges that there 
was no separate agreement and in view of 
the fact that defendant has failed to prove 
his agreement, it remains to consider what 
is the result of what has transpired. The 
lease is for three villages and when the 
mittadar failed to give the lessee possession 
of the whole lease-hold, it was opento him 
to repudiate the entire contract. He did 
not do that butremained in possession of.a 
portion of the property. As he has chosen 
to remain in possession of this portion of the 
property he is under certain obligations to 
his landlord the owner ofthe Jand. This 
obligation has been recognised on various 
grounds, such as thedoctrine of apportion- 
ment ofthe old lease, or an implied new 
contract of lease or else a liability to pay. 
a reasonable sum for useand occupation, 
On whatever ground itis put, such obli- 
gation was recognised in Meenakshi Sum. 
dara Nachiar v. Chidambaram Chetty (1) 
and isapplicable here, The English doc- 
trine which lays down that when a lessee 
is evicted owing to default of his landlord, : 
he can suspend payment altogether, als 


(1) 15 Ind. Cas. 711; 28 M, L. J, 119; 12 M, T de 
24; (1912) M. W. N, 813, 
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‘though heremains in possession of a por- 
tion of the property does not appear to 
have been applied in this country and the 
?observation of the Privy Council in Katya- 
yant Debi v. Udoy Kumar Das (2) is no 
authority tothe country. 

It remains then to consider what isthe 
amount payable by the lessee. In the leass- 
deed a rent of Rs. 1,181 was fixed of which 
Rs. 781 were to be paid on behalf of the 
lessor to Government as peishcush, in the 
balance being payable to the lessor him- 
self, Plaintiff's contention that this is a 
contract for payment of the peishcush on 


each of the villages cannot be upheld, - 


MOTILAL v. (STAR BINGH, . 


for that is not one of the terms of the 


contract. There was merely a direction by 
the landlord that a portion of the rent 
should be paid to Government in discharge 
of the peishcush due by the lessor, That. 
in no sense. involves a contract by the 
lessee to pay the amount of peisheush on. 
each of the three villages, It is, therefore, 
not material to ascertain what would be 
the exact peishcush on each of the three 
villages if they were separately registered. 
' Documents have been filed in which state- 
ments have been made mentioning the 


' -respective peisheush of each village but- 


they need not. be considered now. We 
have to take the rent as a whole and the 
income ofthe whole property and then 
calculate what the proportionate rent would. 
be onthe income derivable from: Kaveri- 
pattu; the portion.in the lessee's possession. 
Accounts havé been filed, Exs. II to X, 
and applying the figures of the income 
therein contained without deducting the 
remissions granted each year we find that. 
the proportionate amount of rent due on, 
Kaveripattu is Rs. 452. Itwould ba, there- 
fore, equitable to fix the amount at. 
Rs. 450 per annum. The plaintiff also. 
claimed interest onthe arrears at 12 per 
cent. per annum and this has been al- 
lowed by the Subordinate Judge. It is 
Gontended in appeal that the-facts do not 
justify the claim for interest under the 
Interest Act and there has been no demand 
.made.before suit. .This is correct but 
-there is a condition inthe lease that the 
„lessee shall be bound in the case of default 
by the provisions of Act VIII of 1865, On: 


rrears-of rent, interest would,be payable: 
under-that Act andthe rate- fixed by the. 


'(@) 88 Ind. Cas. 110; 52 0.412; A. I R; 1925 P.O, 
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Estates Land Act which is now in force 
is 6 percent. Wethink, therefore, that 
plaintiff is entitled to 6 per cent. interest 
on the rent from the date of accrual to 
the date of decree and after that on the 
total decree amount. Plaintiff also claims 
road-cess paid by him which is also pro- 
vided forin the lease. It is agreed, that 
the annual amount due for road-cess is 
Rs, 43-4-0 and that will be provided for 
in the decree, andit will also carry in- 
terest at 6 per cent. from the date of pay- 
ment by plaintiff. The lower Court's dec- 
ree will be modified accordingly and the 
parties will pay and receive proportionate. 
costs throughout. 


Y. N. V. Decree modified. 


PRIVY COUNCIL. 
ÁPPEAL FROM THE NAGPUR JUDICIAL 
. . COMMISSIONER'S QounrT, 
March 15, 1928. 
Present :—Lord Shaw, Lord Carson and | 
Sir Lancelot Sanderson. 


.. MOTILAL AND ANOTHER—PLAINTIFFS— 


7 


- 


APPELLANTS 
Versus : 
Thakur UJIAR SINGH AND ANOTHER 

|... —DEFENDANTS— EESPONDENTS, +" 
-~ Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. à (2), proviso—Power to grant extension of time— 
‘Upon good cause shown’. E 

Under O. XXXIV, r. 3, sub-r. (2), of the Civil 
Procedure Code, in a suit for foreclosure, where the. 
payment ordered by the preliminary decree is not. 
made within the time fixed, the Court is bound, on’ 
being moved in that behalf by the plaintiff, to pass’ 
a final decree for foreclosure. Under the proviso to 
sub-r. (2), however, the Oourt has a discretion, upon’ 
good cause shown’ to enlarge the time for payment., 

ut without such ‘good cause shown’ the Court ig 
not at liberty to granteven a short extension of time’ 
ad miseri cordiam. The jurisdiction to grant an ex~ 
tension rests on good cause shown. [p. 469, col. 1.] 

Appeal from two orders, dated the 25th, 
March and 8th April, 1925,-of the Oourt. 
of the Judicial Commissioner of Nagpur 
(Messrs. Hallifaa and  Kotval), revers-. 
ing an order and decree. of the 
Additional District Judge, Bilaspur, dated. 
the 5th July, 1924, 

Mr. E. B. Raikes, for the Appellants, 
« Mr, B. Dube, for the Respondents. 

JUDGMENT, 

_ Lord Carson.—This action,in which, 
the appellants are theplaintiffs, was brought; 
for foreclosure of a mortgage, dated the 


+ 


. Gth March, 1914, and executed by the Tey 
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spondents to secure payment ofa sum of 
Rs. 9,905, with interest at the rate of 7 
annas per cent, -per mensem (the equiva- 
lent of 5$ per cent. per annum). 
. The due date for re-payment under the 
mortgage was the loth February, 1923, and 
on the:2ist June, 1923, the sum of Rs, 10,155 
being overdue, the appellants brought the 
present suit, claiming foreclosure in default 
of payment. 

' On the 24th August, 1923, the suit came 
before the Court of the Additional District 
Judgeof Bilaspur, who by his judgment 
of that date states that “the defendants 
(respondents) ‘admit the mortgage-deed 
and entire claim, but they: pray ‘for instal- 
ments.” Heheld that the defendants had 
not proved that they were unable to pay 
and couldnot get instalments, and decreed 
full claim and costs and allowed six 


months for redemption. He further ordered 


that if such payment was not made on or 
before-the'21th" February, 1924, the defend- 
ants should be debarred of all right to 
redeem the property. 
No payment was made by the said date, 
Addon the:26th February, 1924, the plaint- 
ifs applied that the decree should ‘be 
made final, and -that the property should 
be delivered to the plaintiffs On the 5th 
July, 1924, the learned District Judge made 
B decree “that the defendants should be 
debarred of all right to redeem the mort-, 
‘gaged property, and should put the plaint- 
iffs in possession thereof. “It appears from 
the record of the proceedings that on the 
‘game day the defendants applied for an- 
extension of time for one year, offering to 


pay Bs. 3,000 if extension was .promised,. 


but the learned Judge refused this applicae 
tion, stating the judgment-debtors' applica- 
tion did not disclose any reason for .ex- 
tension. and did not state why payment 
could-not be made-earlier, and referred to 
the fact that the judgment-debtors wanted 
to. pay only if extension was promised. 
The appellants then applied for execu- 
tion on the decree on- the 26th July, 
1924,.and onthe 16th August, 1924, were 
. putinto possession. Meanwhile the defend- 
ants, on the 24th July, 1924, appealed to 
the Gourt of the Judicial Commissioner 
of the Central Provinces to set aside the 
order of the Additional District Judge of 
‘the 5th July, 1924, refusing to extend the 
time’ and confirming the decree, The ap- 


eal was heard before the Appellate Court. 


gn the 25th March, 1929, and it is from 
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the order made ‘by tne Appellate Court 
on that occasion that the present appeal 
is taken to His Majesty in Oouncil. 


Before considering the judgment of the - 


Appellate Oourt, it is necessary to refer 
to O. XXXIV, r. 3 (2) of the Code :of 
Oivil Procedure (Aet V of 1908), under 
which the order referred to was made by 
the Court of the Additional District.Judge. 
It is in the following terms :— l 

“Where such payment is not so made 
(i.e. the payment ordered by the prelimi- 
nary decree), the Court shall, on application 
made in-that behalf by the plaintiff, pass 
a decree that the defendant and all per- 
sons claiming through or under him shall 
be debarred :from all right to redeem the 
mortgaged property and also, if necessary, 
ordering the defendant to put the plaint- 
iff in possession of the property.” 

The order made by the Court of the 
Additional District Judge, it is-to be-noted, 
exactly complies with this rule. Rule 3-(2), 
however, goes on to provide that the Court 
may upon good cause shown and upon such 


terms (if any) as it thinks fit from “time , : 


to time :postpone the day fixed for such 


payment. From an order underthe rule | 


quoted, refusing to extend the time for 
payment, an appeal lies under ©. XLIH, 
T. 1 (o) of the.same Act. | . 
Now the Appellate Court, in commente 
ing upon the refusal of the lower :Court 
to extend the time for payment, said :— 
. "|t is also beyond doubt that when the 
mortgagors asked for an extension of time 
they bad no intention whatever of paying 
even at the end of the year for which they 


asked; they proposed to go :on getting . 


extensions in one way or another for as 
long as possible with a distinct hope that 
if the payment could be postponed long 
enough it might be avoided -altogether, 


- That certainly.cannot ‘be called ‘good:cause 
shown ' for an extension," a 


The: Appellate Court thereby confirmed 
the view heldby the lower Court, whose 
jurisdiction to grant.an.:extension:as pointed 
out rested on good cause Shown. The,Apa 
pellate:Court, however, added that payment 
within ‘the normal course is practically 


unknown, and mortgagors have becomes . 


accustomed to this. The Oourt then ex- 
pressed the view that the lower Conrt 
ought to have allowed the mortgagors a 
very short period in which to.pay the 
whole amount "after explaining to them. 
the misconception ‘under whieh they and, 


` 
S^ 
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most other mortgagorslabour, The Court- 
then proceeded to. order that. the amount. 
stated- in. the’ preliminary decree, with. 
intérest up to the 25th March, 1925, and: 
costs, should’ be paid. to’ the: appellants 
or deposited’ in’ Court within: 10 days; 
The respondents; therefore, deposited the 
sum decreed, and by order of the" 8th 
April; 1925, the Appellate Oourt- ordered. 


this-money so. deposited to ba paid to" tha. 


plaintiffs, set aside the final decrae of the: 
lower Court, 
‘declaration that the mortgage had been 
redesmed, 


It is under these: circumstances that the - 


présent appeal comes before this Board 


asking that the two. orders of the-25th ` 


March and' the 8th April, 1925, should 
' be s8t aside- and’ the final decree’ of the: 
Additional District’ Judgé of the" 26th 
February, 1924, restored; 

Their Lordships cannot agree with the 


course taken by the Appellate Gouri. As- 
found by it, there: was no“ “good cause: 
shown" before the lower Court, and" without, 


such "good cause shown” it was, thereforé, 


boutid to pass. the judgióntitdid: The. 


‘Appellate Court do notsay that.any such. 
"good cause" was shown even before them, 
&ud:itis'difficült to understand, therefore, 


under what powers they. claimed -to overrule | 


the lower Court. Theonly ground they stüte 
for the course they have taken is, that the 
-defendants were labouring under miscon- 
ceptions such as other” mortgagors laboured 
under, and that the lower Oourt ought to 
have explained this and, therefore, apparently 


without any good cause shown have granted - 


a short extension of time.. Their Lordships 
point:out: that so far’ as appearefrom the 
record; no case’ of’ misconcéption of right 
Seems to have b&éen' alleged" by the defend- 
ants nor does any: application fouaded 
thereon. appsar to have’: been put. forward 
before:the' lower Court, andtheir‘Lordships 
cannot find in the‘réasons’ referred: to: any. 
justification for’ extending the time for 
payment. Under the’circumstances their 
Lordships: will Hunibly’ advise His: Majesty. 
that this appeal shouldbe allowed, and that 
the- decreés of tho: Court’ of the-Judicial 
Gowimissionér. of" the: Central Provinces; 
dated the. 25th March;.1925;'. and- the.8ih 
April}. 1925, -should: bs set‘aside;.that the 
‘decrees of thé’ lower” Coürt:of the 24th 


Augüst, 1923,, and: the 5th’ July, 1924, 


should. be: restored; and. that the .respond- : 
eats. should pay: the: costs” of this: fappeal . 


t 
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and of. the appeal before the J udicial 
Commissioner. : d 
OK 4. Re Appeal allowed.. » 
‘Solicitors for the Appellants:—Messrs. 
Barrow, Rogers & Nevill. | UR i 
Solicitor for the Respondent:—Mr.. H. S; 

L. Polak. ` "E < 


"t 


RANGOON HIGH COURT... 
Sroonp Orvin APPEAL No. 596 or 1920... . 
| August 2, 1927. i 
Present:—Mr. Justice Carr. : 
S. M. A. R. A. L, FIBM—APPELLANTS : 


versus < 
. R, M. M. A, FIRM AND OTHERS— 9 
RESPONDENTS. 

- "Tránsfer of Property (Amendment) Act (XXVII of 
1926)—Repealing and: Amending Act (X of 1927), 
Sch: I—‘Attested’, meaning of- Retrospective operae 
tion of Act XXVIIr-Sub-Registrar, whether attesting 
witness: ; . TE 

A mor&gage-deed was attested by one ofthe- wite 
nessés. on: the faith of an admission of execution 
made before him by the executant.. The question 
ofthe.validity of the attestation came up' for, cons 
‘sideration in the trial Court before the' passing of 
Ack XXVIIof 1926 and that Court decided’ that the 
attestation! was invalid. The Aot of 1920 came into 
forge when‘an appeal from the decision was pend- 
ing-in the District Court, and Act X of 1927 also was’ 
passed before the case was ‘heard by the High’ Court 
in second appeal : " KE 

Held, that the attestation must be held to be valid, 

Quare.—Whether the signature of a Sub-Registrar 
to the registration endorsement to the effect that tha 
mortgagor has admitted execution to him. niakés that 
‘officer an attesting: witness. — 

Radha‘Mohan Duttv. Nripendra: Nath Nandi (1), 
doubted:. PE ea | 

Mr.Anklesaria, for the Appellants. 


Mr: Barnabas, for the Respondents. 


' ^ JUDGMENT.—The most’ important 


quéstion- in this’ appeal is whethér the 
mortgage-deed on which the plaintiff sued 
was.duly attested. The deed purported to 


basigned-by Maung Myin' as writer and by 


Ma‘Taik- and. Anamale Ohéttyar. Their 
signatures are not expréssed to be' those 


of-attesting witnesses. On Maung Myin's 


evidence- it is clear that he signed only as 


\writer-and tbat: he did so before the- mort- 


gagor, Maung. Pan Tha himself signed. 
He: says that he did see Pan Tha sign 
afterwards, but I do not think that would 
make him. an- attesting witness. The 
wording of 5.2 of Act XXVII of 1926 is 


et ar ma 
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‘will notat present 
Bion on it. . 
:.Anamale Ohettyar, in his evidence, said 
thathe did not see Pan Tha sign, but that 
before he signed Pan Tha admitted his 
signature.  . 

a Taik was not examined, nor was 
there any evidence as to the circumstances 
jn which she signed, 

As the law stood when the Sub-Divisional 
Court decided the suit, it was clear that, 
neither Maung Myin nor Anamale Ohettyar 
had duly attested the deed. Consequently 
the question whether Ma Taik had done so 
or not was unimportant since her attesta- 
tion alone could not validate the deed. 
Onthat ground alone the Sub-Divisional 
Court was justified in refusing the plaint- 
iffs belated request to have Ma Taik 
examined, - - 

. Butsinee that decision the law has been 
changed by Act XXVII of 1926, which 
ame into force ° before the District Court 
decided the first appeal on the 29th June, 
1926, but which was overlooked by that 
Court.  . 

. Since the decision of the District Court, 
Act X of 1927 has come into force, and it 
settles. the previously disputed question 
‘whether Act XXVII of 1926 has retrospec- 
tive effect or not by giving it such effect, 

. The result of Act XXVII of 1926 is that 
as the law now stands the attestation 
by Anamale Chettyar is certainly valid. 
“Whether that byMa Taik was also valid 
or not remains to be determined and there 
is no evidence on the record either way. 


give any definite deci- 
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the law.applied by that Court was in fact 
correct, it must now be deemed that the 
law then was the same asthe law now in 
force. . It follows from this that it must 
now be deemed that the, Sab-Divisional 
Court applied the law’ incorrectly. The 
law to be applied, therefore, is the law as 
it now stands. Vr 
. I note that a Bench of the Calcutta 
High Court bas, held in Radha Mohan Dutt 
v. Nripendra Nath Nandi (1) that thé 
signature of the Sub-Registrar to the regig- 
tration endorsement to the effect that the 
mortgagor has admitted execution to hir 
now makes that officer an attesting 
witness. This goes very far, and, without 
axpressly refusing to accept that’ decision 
agcorrect; I am not at.. présent prepared 
to follow it, the more so that so far .88 . 
regards this aspect of the appeal the hear- 
ing has been ex parte. M 
. The present situation, therefore, is that 
the attestation by Anamale Chettyar must 
be taken to be good and that there is aa 
yet no evidence as to the attestation by 
Ma Taik. , 

[Note.—'The case was remanded for the trial of 


the issue whether the deed was duly attested by 
Ma Taik.—Hd.] 


A. N. A, 
— (0 31 9. W. N. olx (notes). 


t 


Case remanded, 


The first question for decisionis whether . 


‘the law to be followed is that in foree 


when the Sub-Divisional Court , decided : 


the suit or that in force now. I find no 
definite authority on this question, though 
the various judgments on the question of 


the retrospective effect of Act XXVII of . 


1926 strongly suggest that the law tobe 
appliedis the law asit now stands, since 
all that I have seen were appeals -from 
judgments passed before that Act came into 
force. The present question does not seem, 
however, to have been expressly considered. 
| [think that Act X of 1927 itself settles 
the question. The amendment made by 
the penultimate item of its Sch. I provides 
that the word attested shall be deemed 
always to have borne the meaning given 
toit bys.2 of Act XXVII of 1926. The 
effect ofthis is that, although at the time 
“ef the decision of the Sub-Divisionel Court 


“may be irrespective of the arriva 


BOMBAY HIGH COURT, 
ORIGINAL IVIL JuRISDIOTION APPEAL 
No. 20 or 1927. 

December 8, 1927. 

Present :—Sir Amberson Marten, Kv, ` 
Chief Justice, and Mr. Justice Crump. ` 


fv 


MOHANLAL KASHINATH —DRFENDANTS 

< —APPELLANTS 

. VETSUS | 

KRISHNA PREMJI & Co.—PrAriNTIFE 
— RESPONDENTS. 


+ Contract—Sale of goods—C. I. F. contract, incidents 
of—Passing of property-—Duty to tender policy of 
insurance--Construction of coniract—Printed and 
‘written terms—True canon of construction. 

In an ordinary c. i f. contract the vendor sends 
forward the necessary shipping documents, namely 
the Bill of Lading and the policy of insurance and 
‘they together with the invoice: have to be tendered by 
the vendor or his agents to the: purchaser and this 
_ OÊ the. ship, The 


par 
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property does not normally pass to'the buyer on 
shipment in such contracts. [p, 473, col. 1.] 

oo discussed. | 
' Where a contract: contemplated among others that 
the property in the. goods should pass to thB buyer 
as soon asthe goods were delivered to the Steamship 
Oompany for shipment and that the buyer was to 
pay the invoice fully in cash against the Bill of 

ading or delivery order- within seven days of the 
date of arrival of the'ship and the sellers were en- 
titled to clear the goods themselves; 

Held, that the contract was not a normal c. 4. f. cone 
tract and the sellers were not bound to tender the 
policy of insurance also tothe buyer against the pur- 
chase price. [ibtd.] 

Where a contract is partly printed and partly 
written, special impartance should be given to that 
part which is written. -But this does not mean that 
the printed portion is to be neglected. The true 
canon of construction is to interpret the whole of the 
document both printed and written and to make an 
intelligent and congruous whole out ofthe document. 
[p. 475, col. 1.] 


Appeal from the judgment of Mr. Justice 
Kemp. < 

Messrs. Engineer and Lalji, for the 
Appellants. 
. Bir Thomas Strangman (with him Messrs, 
‘Coltman and Kanga), for the Respondents. 


JUDGMENT, 

` Marten, C. J.—This is anappeal from 
& judgment of Mr. Justice Kemp by the 
defendants who were the purchasers from 
the plaintiff, of 100 tons of steel baling 
hoops under a contract of August 17, 1925, 
providing for shipment in four lots, one 
in September, two in October and one in 
November 1925 or earlier. Out of those 
four lots we are not concerned with one, 
viz., the September lot. That was taken and 
paid for. As regardsone of the October lots 
andas regards one other, objections were 
raised oflate delivery. One objection was 
based on this that the force majeure elause 
(No. 3) in the contract with reference to 
accidents, etc., and giving a further time 
of twelve weeks, did not apply on the faets 
of the present case. That contention has 
not been persisted in this Court. 

“One other contention which was persist- 
ed in was that cl. 1 of the contract, which 
gave an extra fifteen days beyond the period 
stipulated thereunder, did not apply having 
regard to the express terms of the docu- 
ment, viz., the provision for shipment which 
I have already mentioned. In our judg- 


X 


ment the learned Judge was clearly right 


in holding that cl, 1 did apply, Consequ- 
ently the appellant fails on that point. 
We are thus left with a comparatively 
narrow objection to two out of the four lots, 
viz, that this was either & c.i.f. contract 
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having regard to the true construction. OF 
eertain terms and that consequently. it wa8 
obligatory on the vendors .to. „tender 
amongst tke shipping documents a. policy o; 

insürance, and that as the vendors failed 
to do that, they broke their contract, and 
cannot succeed in this suit. This is really 
in the nature of a technical objection, be- 
cause itis common ground that in fact the 


‘goods were duly insured. The policies 


were putin in evidence as Ex. I. Moreover, 
from first to last the defendants never ex- 
pressly asked for apolicy of insurance to, 
be produced, although they did specifical- . 
ly ask, for instance, for proof of the force. 
majeure. They rely on this that we have 
here a document partly in printed terms, 
and partly in written terms; that tne writ- 
ten terms must prevail, and that as those 
written terma provide that the price ià 
£11-3-0 per ton c. i. f. e i. Bombay, 
that necessarily implies that allthe neces-. 
sary conditions of a c.3. f. contract must 
be carried out. 

Now it may be conceded that where 
there is a contract, such as wa have here, 
partly printed and partly written, special. 
importance should be given to that part 
of the contract which is written. We may 
find statements to that effect in Glynn v. 
Margetson (1) and Paul Beier v. Chotalal 
Javerdas (2) a decision of Sir Lawrence’ 
Jenkins. But that isa very long way from 
saying thet the printed portion is to be: 
neglected. And, in my judgment, it would. 
be clearly wrong to ignore in the present 
case the printed portion. The whole of. 
the document both printed and written: 
must be construed, andif possible one in-. 
telligible whole made of it, 

Now turning to the contract itself, there 
are many indications that this ie not a 
normal c.i. f. contract. What thelearned. 
Judge finds in the Court below is that the 
words c. i. f. apply to the price and not. 
to the entire terms and mode of carrying. 
out the contract, Turning, for instance, to 
el. 2 of the contract, it provides that the pro-. 
perty in the goods is to be deemed “to have 
passed to the purchasers as soon as they 
are delivered to the Steamship Company 
at the port of shipment, but you will have a 
lien on goods for the amount of your dues.” 
That clearly—in spite of an argument 

(1) (1893) A. C. 351 at p. 355; 62 L. J. Q. B.466;1- 
R. 193; 69 L. T. 1; 7 Asp. M. C. 366. 

_ (2) 80 B, 1 as ppi 47; 18; 0 Bom, Ja, R, 048; 
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to- the contrary of rather an. astonishing 
character—is:not.a normal feature of.c.i. f. 
contract, as, I will presently show on 
referring to certain. well-known authorities 
on the point. 

Then a very important clause iscl. 4. as 
regards. payment. It runs:— I 

“We undertake.to pay your invoice fully 

in. cash against Bill of Lading or.delivery 
order for the goods;...within seven days 
from the arrival of the steamer named. on 
the- Bill of Lading or. within thirty days 
from the date of your invoice whichever 
should happen first." 
- Thatis to be read. with the clause in the. 
written part of the document, viz., “payment: 
within seven days after. the. arrival of the 
steamer.’ b 

Now we. have been treated to:an argu- 
ment that- under cl. 4:a Bill of: Lading 
means all documents, viz, invoice, Bill of 
Lading.and a policy of'insurance, and. that 
eonsequently, the vendors were in error. 
One.short answer is that this is not: what 
. the document says. The document says 
“Bill of Lading:” That being so, this.is not 
the: normal mode. of completion of a. e:t. f. 
contract, nor.strictly speaking is the substi- 
tution of &. delivery order. 

' One case-was.cited to us, viz, In re Den- 
bigh:& Co and Atcherley. & Co., (3) where 
the:words c, i. f. were:used but as. regards. 
*paymenít.eash (before.delivery if required), 
against documentgor.delivery order," what. 
was held there: was that the word “docu- 
ments” naturally meant all the shipping: 
documents,and that the substitution of.a 
delivery order did not mean that it was. to 
take the place of all the documents: but. 
only of one.of them,viz., the Bill of Lading:. 
Consequently, as we have not got. the word: 
“documents” but “Bill of Lading," this 
particular ease is against the appellants: 
rather. than in their favour, because: on that: 
reading it would mean that cl. 4 is to. be. 
construed as meaning Bill of Lading or 
delivery orderin place of Bill of Lading.. 


Then when we come ‘to cl. 5 of the- 
contract, it provides that the purchasers are 
to undertake to clear the goodsfrom the. 
docks and that they shall have no objection: 
if the vendors elect to clear the goods’ 
themselves. Again that is not an ordinary 
term of ac. i. f. contract. Here I. may 
draw attention to the written provision 
about "payment: within seven days after 


(3) (1921) 90:0. J, X. B..836; 125:L. P. 388. — 
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the arrival of the steamer.’ As waspoint- 
ed out by Counsel for the.respondents, in 
the firat- place- the; arrival of the steamer 
has. normally nothing whatever. to-do with 
an Ordinary c. 1: f: contract; If the steam- 
er, for instance, did not- arrive, then under 
the suit contract- the obligation would be 
atanend. If, on-the-other hand, the steamer 
did arrive, then under the contract there 
would still be seven days. beforeit would 
be obligatory: on, the purchasers to pay. | 
That is not a condition of a normal e. i; £ 
contract. Further, supposing. the ‘steamer 
discharged the cargo; say within one or . 
two days, what is to happen toit pending 
the. reat of the ssven days. before compla- 
iion; That again is not & matter which 
comes under c. i, f. contract. That mat- 
ter is still further complicated by-the printed 
provision incl. 4for payment “within seven 
days from arrival of the ‘steamer named 
on the Bill of Lading or within thirty days 
from the date of your invoice whichever 
should happen first.” ie: 
Then we come to cls. ll and 13 about 
insurance. Clause 11 provides that the 
insurance included in the prices is under- 
stood to be f. p. a. (freight paid in advance) 
for not.more than the-purchase value, “but 
if covered otherwise. on. our request or 
on your. discretion the. difference will be 
payable . by. us," Then cl 19 is important. 
ltruns:—. ` 
"We.shall not- be. entitled to any insur- 
ance claim or moneys to be received from 
the Insurance Company in respect of the 
goods- unless we take delivery from you 
of the documents: by paying the contract 
price and. all your previous dues, if any; - 
within a. week of- the arrival of the dòcu- 
ments." - a 
Now, no: doubt, it may-well be that the. 
defendants. were entitled to have these’ 
goods insured, and if necessary to have the: 
policy of insurance .handed over to them. 
But that does not necessarily mean that the 
technical requirement of a cci: f. contract; 
namely, that at completion one of the ship- 
ping decuments.to be tendered, against the: 
price must be/a.poliey. of. insurance, is-to 
be imported into this contract. As Ihave: 
already mentioned.the defendants never 
even asked for the. insurance policies of: 
the first two lots which they-bought and- 
paid for. Similarly, as regards the other’ 
two lots the defendants -never raised this 
technical objection about the shipping 
documents, until they went to their soli 
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titors when they: took up a totally different 
position; Eyen then the correspondence 
shows. that their Nolicitors never. specifically 
mentioned the. policy -of insurance. Whe- 
ther this omission was intentional or not it 
i8 unnecessary to speculate, : 
I. should. here mention that as regards 
cl. 15, which is. a most peculiar clause, the 
learned Judge: took the view that it. en- 
tirely overrides the. written. terms of the 
contract which, if they. are inconsistent with 
the printed terms, are to be treated as a 
mere request, That clause is: not relied 
on by the.respondents before us, and IJ, in 
no way, rely on it as part of my judgment. 
My opinion is-based on the same considera- 
tions as-if cl..15 was obliterated from 
the. contract, And I. hope it will be obli- 
terated in future from the documents of the 
respondents. " 
, Now that being shortly the position under 
this contract, it.is to my mind. quite. clear 
that.this document was not: an ordinary 
€. 1. f. contract, and that further under the 
terms. of it there was no necessity for the 
vendors to tender the policy of insurance; 
but that it.was sufücient under.cl. 4. to 
tender the: Bill of Lading. The- invoice- in 


the. present case had, of course, been sent.. 


-long before that; Under these circumstances: 
I need only make.a very. short reference 
to the authorities. and. I, only do so at all. 
because the appellants seem. to be under 
some curious misapprehension as: to- the 
ordinary attributes of a c. $. f.. contract, 


One of the most lucid and well accepted. 


statements ón:the point willbe found. in 
‘the. judgment of Lord Justice Kennedy 
in Biddell v, Clements Horst Co. (4). I need 
not repeat them, but substantially they 
amount.to this that in an ordinary c. i. f. 
contract the vendor sends forward the 
necessary shipping documents, viz., the Bill 
of Lading and policy of insurance, and (that) 


they together with the invoice have to be, 


tendered by the vendor or his agents to. the 
purchaser, and that this may beirrespec- 
tive of the arrival of the ship. This is. 
obviously a convenience to merchants. The 
Prizs Court case of The Miranmichi (5) 
exemplifies this, and shows that normally, 
the. property does not pass to the purchaser 
merely by shipment. Consequently, in that 
case the fact that the vendor. thus retained. 


t (4) (LOLT) 1 K. B. 934 at pp. 955, 960; 16" Com. Cas. 
19 


(5) (1915):P, 71; 84 L. J. P.105; 1 P. Cas, 137; 112 Le. 


T. 349; 59 S. J. 107; 31 T: L. R. 72: 
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a jus disponendi prevented the propertyfrom 
passing to the: buyers.. 

- Then there is- another useful, case which: 


my brother Orump: has referred) to in. 
Johnson v. Taylor Bros, & Co., (6) where at: 


page-149* Lord:Birkenhead sets out the: 


ordinary conditions of a.c..i. f. contract and 
at pages-155-106* Lord Atkinson sets out 
the six. things which the vendor is bound: 
to- do, viz:-—- 

“First, to make out an invoice of the goods: 
sold; Second, to ship at-the port of ship- 
ment: goods of the description contained’ 
im the contract. Third, to-procure a con- 
tract of affreightment. under which the: 
goods will be delivered at the destination. 
contemplated by the: contract: Fourth, to 
arrange for an insurance upon the. terms 
current in the trade which will be available 
for the benefit of the buyer. Fifthly, with 
all. reasonable despatch to send forward:and: 
tender to the buyer these shipping: docu- 
ments, namely; the - invoice; Bill of. Lading 
and policy of assurance, delivery. of which to’ 


‘the buyer is symbolical of delivery of: the 
‘goods.purchased, placing the: same at the 


buyers. risk and entitling: the seller: to: 
pm of og price." 
, 1B stern Korbes & Co: v. County Tailor- 
ing. Co. (7) Mr. Justice Atkin, as ie then: 
was, deals: with the question of the property: 
passing., He-says (page 4494): 2 
"It seems to me impossible to lay down 
a: general rule applicable to all c.i, f, con- 
tracts.. The overruling question. is; "Does 
the-intention of the parties appear in the 
course of the making and the fulfilment. 
of the. contract?'..In the present case the 
goods. were shipped.at New-York on behalf . 
of the: plaintiffs, and the Bill of Lading: 
was taken to the order of the banking 
firm which financed the transaction for: 
the. plaintiffs. On arrival of the ship the: 
plaintiffs had to take up the Bill of Lading 
from the bankers, and as the defendanta 
would not take. up the documents, the plaint- 
iffs had to take delivery...from the ship, It 
seems quite plain that the seller. or his 
banker reserved the jus disponendi. “It was 
said that the property passed to the buyer 


on: shipment, and the - seller only received. 


his unpaid vendor's lien.. "That view seems 
to me inconsistent with: s. 19 of the. Sale of 


(6) (1920) A: C. 144; 89 L. J. K. B. 997. 

130; 25 Bom. Cas. 69; 64 8: J. 82; 36 T. 2x Tu L. T. 
(T) (1317786 L.J. K. B. 448; 115 L. T.215. 
*Pages of (1920) A. O.—[ Ed.] ' : 


[Page of (1917) 86 L. J. K. B.—{Ed.] 
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Goods Act, 1892, and with every business 
probability.” ya 

In the present case the mode of business 
was that ithe transaction was financed from 
London and the Bill of Lading was sent 
forward tothe plaintifis in Bombay, and 
made out to the plaintiffs or order, 
Normally under a oi, f. contract it would 
be perfectly clear that the property in 
the goodshad not passed, but that isin 


direct conflict with cl. 2 of the printed terms 


which I have already alluded to. 

Then there isthe case of Polenghi Bros: 
v. Dried Milk Co., Lid, (8, where payment 
was directedto be incash on the arrival 
of the goods against shipping or Railway 
documents, and the goods were sent 
partly by sea and partly by rail. There 
what the learned Judge said was that 
you must construe that contract accord- 
ing towhatthe intention of the parties 
actually was. But when you get Railway 
documents muddled up with shipping 
documents, one could hardly say that that 
particular ease is an example ofa normal 
c.i. f. contract. 

- Then in Wilson Holgate & Co. v, Belgian 
Grain & Produce Co. (9), & decision of Mr, 
Justice Bailhache, that merely amounts 
to thisthat itis obligatory under a c. i. f. 
contract to tender a , policy of insurance, 
and that a mere |cover-note will not do. 
We havenothing of that sort in the present 
case, 

. Farther, it is unnecessary to deal with 
the points raised in Orient Co. v. Brekke 
(10) and Mambre Saecharine Co. v. Corn 
Products Co. (11) that a policy of insurance 
is not dependent on the safe arrival of 
the ship or goods. The case of Mambre 
Saccharine Co. v. Corn Products - Co., (11) 
was also relied on in connection with an- 
other point, viz. that provided the de- 
fendants were entitled to repudiate the 
contract, it did not matter that a wrong 
reason was given in the first instance, 
Taylor v. Oakes Roneorni & Co. (12) is 
also relied on in that respect.’ Butif in 
the present case the purchasers are 
wrong on both points, that contention is 


(8) (1905) 10 Com. Oas. 42; 53 W. R. 318; 92 L. T. 64; 
LT. L. R. 18 


. * ^ ^ 
(9) (1919) 25 Oom. Cas: 1; 35 T. L. R. 530. 
(10) 1913) LK. B. 531; 82 L.J. K. B. 427; 108 L. T. 


507; 18 Com. Cas. 101. | 
11) (1919) 1 K: B. 198 at p. 204; 88 L. J. K. B. 402;, 


T LU. T. 113; 24 Com. Cas. 89; 35 T. L. R. 94. 
(12) (1922) 38 T. L. R. 517; 127 L. T. 267; 27 Com, 
Cas; 261; 66 S. Ji 556, 
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clear that a policy of insurance, as I 
have already said, is one of the docu- 
ments which a vendor in a normal c.i. fi 
contract must tender against the purchase 

Trice, ee 
x After carefully considering the contract 
in the present case and all the surround- 
ing circumstances, I am clearly of opinion 
that this was not a normal c. t. f. contract, 
and that consequently the normal require- 
ments of a c. i. f. contract did not apply 
here. As regards the contract itself, whe- 
ther one takes the printed portion or 
the written portion, there is no absolute 
obligation on the vendor to tender a policy 
of insurance against the purchase price, 
Under these circumstances, in my judg- 
ment, the decision of the learned Judge is 
correct, and this appeal ought to be dis- 
missed with costs. 

Crump, J.—This litigation arises out 
ofa contract of August 17, 1925. It was 
& contract by which the defendants agreed 
to purchase 100 tons of steel hoops, ship- 
ment was to be in four lots, one in 
September, two in October and one in 
November, 1925. The first lot of Septem- 
bershipmentarrived in the SS. Japan, 
and delivery was taken. Asto that there 
is no question in this case. 
lot was shipped on November3 in the 
SS, Delhi, and delivery of that was taken’ 
by the defendants, they say as being of 
November shipment. The third and: 
fourth lots, that is to say, the second lot 
of October shipment and the lot of 
November shipment, 
Rana on January 8, 1026, having been 
shipped on November 29, 1925. . 

As tothe last two lots a controversy 
arises. As tothe first whieh arrived in 
SS. Delhi, it is said that it is not an 
October shipment, and asto the last twe 
which arrived in SS. Hana defendants’ 
case is that under the contract the 
plaintiffs were bound to tendera policy of 
insurance. That ground may be cleared 
as regards the point relating to the fret 
lot which was shipped about November 
3 by the SS. Delhi. It appears to us thet 
by virtue ofcl.1 of the contract that 
shipment was in time, being less than 
fifteen days beyond the stipulated 
period and, no more need be said about thst, 

As tothe othertwolots, the defendants 
contended that the force majeure clause, 
viz., No. 3 ia the contract, for some reason. 


The second: 


arrivedin the S$,, 


m 
+ 
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br other did not apply. It is fair,I think, 
to. say that that objection’ wag not pressed 
beforé ‘us here, and the only point which 
remains as regarde them was that the 
seller was bound to tender the policy. of 
insurance. The argument, I think, may 
fairly be summarised as follows:—The con- 
tract consists of printed and written terms. 
That being so, the written terms must 
prevail over the printed terms. In the 
Written terms the words c. 1. f. are used. 
Therefore this is a c. 4. f. contract and (as 
has been laid down in cases already cited 
by thelearned Ohief Justice) under such 
B contract the selleris bound to’ tender 
a policy: of insurance. But it is not 
strictly correct to say that where a con- 
tract consists of printed and written terms, 
the written terms must prevail over the 
printed terms. Thetrue canon of oon- 
struction, as I understand it, is that the 
Court will pay special attention to written 
terms, but will not neglect the printed 
terms, and willrather read the contract 
psa whole remembering that the written 
terms express more particularly the in- 
tention ' of the parties, and will endeavour, 
jf possible, to make one congruous whole 
out of the document. That principle the 
argument has overlooked. l 
. I may say here that cl. 15 has “not 
- been relied upon in this Court. It seems 
to methat what we have to do in this 
case is, as I have already said, to consi- 
der the document asa whole and to con- 
Bider how the conflieting portions  ofit— 
if there are conflieting portions—can most 
easily be reconciled. Inthe ‘printed terms 
the words c. i.f. are nowhere used. Bui 
in the written terms the words "Price 


£ 11-3-0 per ton c. i, f. Bombay" are used. - 


An examination ofthe printed terms, as 
compared with these words, appears to me 
to indicate that thetrue canon of construc- 
tion is this, that the printed terms are 
intended to govern the ‘performance of 
the contract, and that the words I have 
quoted from the written terms are intended. 
tò indicate the price to be paid for the 
goods. If that view is accepted—and I 
know of no canon of construction on which 
that view should not be accepted—then all 
difficulty, I think, disappears. ^" ^ | 

I now turn'to the printed termsin this 
Gase. Itis, I think, ab once apparent that 
there ia much in them which isinconsist- 
ent with what may be called a normal 
ti. f. contract, In the first place there 


[A 
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‘is nothing to that effect 
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is the question ofthe passing of the prox 
perty im: ‘the goods. Under the written 
terms the property passes as soon as the 
goods are delivered to the Steamship Com- 
pany for shipment. That is not an incident 
of an ordinary c. 1. f, contract. Next as 
regards the payment cl, 4 says:—" We 
undertake to pay your invoice fully in 
cash against Bill of Lading or delivery 
order for the goods". That, again, is not 
an ordinary term of‘ a normal c. i. f, 
‘contract. There the ‘seller is bound iò 
‘tender documents other than the Bil] of 


^ r Me 
-— 


Leading. =. -* 
U'"Phen it has been pointed out that the 
words ‘‘withinseven days from the arrival 
of the steamer” in el. 4introduce somethin 

‘which is quite inconsistent with the norma 
c. į. f. contract, for the arrival of the 
‘steamer is nota matter with which the 
completion of such a contract is concerned, 
‘Then in el. 5 we find that the seller may, 
if he wishes, elect to clear the goods him- 
self, that is to say, he may take the goods 
in performance of the contract, or he may 
‘take the documents in performance of the 
‘contract, That is not an incident of a 
normal c: i. f. contract. I do not think it 
‘necessary to labour this point further, 
because, as. I undersood him, the appellants' 
Counsel felt himself constrained to admit 
that this was after all not a normal 
c. "f. contract; and really, in the light 
of thatadmission, one may almost say 
‘cadit questio. The’ question that would 
then arise would be whether there is any- 
thing inthis contract to impose upon the 
‘seller an obligation to tender a policy of 
insurance against paymentof price. There 
the in the contract. 
ltisnot so distinctly laid down, nor as I 
readthe contract can that be fairly in- 
ferred from anything stated in it. Clause 
13 comes nearest to it, but it does not 
necessarily bear that meaning. It means 
‘nothing more than that if the purchaser 


‘desires to make a claim for insurance, he 
must get a policy of insurance from the 


buyer within a week of the arrival of the 
documents. It is impossible to extend 
that as meaning that the seller is bound 
in all cases to tender a policy of in- 
surance, 

Now,in considering what these parties 
meant, it is not, I think, unreasonable to 
consider what they did. Itisin evidence— 
and ithas not been contradicted—that 
as regards the first two lots the sellers 
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Bent an invoice to the buyers, whereupon 


"the buyers came-to the office.of. the sellers, . 
settled the exchange and took. delivery of. 


the Bil of Lading: and. local invoices. 


No question of any policy of. insurance: 
And when we turn. to. 


was:then raised. 
the. correspondence. which. began. when 
this dispute. arose, what do. we. find? 
That correspondence: began on November 
10, 1925, and up to January 8,. 1926, the 
whole controversy turned upon this, that 
the. goods. were not of the. contract ship- 


nient,and that the defendants were. not: 


bound to.accept the certificate. of force 
majeure and had nothing. whatever to. do 
with. any such certificate. Then, on 


January 13, the matter. came.to.the: hands: 
They wrote- 


of. the plaintiffs” Solicitors: 
and called upon. the. defendants. forth- 
with to. pay for. the goods.and. take. de- 
livery of the Bills of Lading and the relative 
documents: The defendants’ Solicitors. an- 
swered on January.16, and for: the first 


time raised the question of. this. being: 


C. i. f. contract, and they demanded a 
complete: get of shipping documents. 
it is very curious that, 
correspondence was carried on at.consi- 
derable length, there. was: never. any 
specific’ mention. of. a- policy. of insurance, 


The only document which they specifically. 


démanded: was. a. certificate. of force 


majeure andthey never distinctly stated. 


anywhere.that what.they wanted. was. a 
policy of insurance.. From that. conduct 
it is not 
parties themselves. believed 
before the payment of the price of. the 
goods. 

For these reasons I agree that this is not 
&.normal e. i. f. contract. It.is a con- 


tract which must be construed.in accordance: 


with its terms, and upon those. terms I. am 
‘unable to hold that it was incumbent on the 
vendorstotender a policy of insurance to 
the purchasers. It follows thet the 
appeal must be dismissed’ with costs. 

7A. N. A. A ppeal dismissed. 
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But. 
although the: 


unreasonable to. infer that the. 
that. the: 
policy’ of insurance was not. obligatory. 
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LAHORE HIGH COURT, 
Civin Revision Petition No. 609 or 1927. 
February 16, 1928. 
*  Present:—Mr. Justice Jai Lal. 
GANGA BISHEN AND axo — PLIINTIERG 
ai 


MURREE BREWERRY COMPANY. or: - 
RAWALPINDI—DEFENDANT—RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 80— 
Hzpenses of witness mot summoned through Cowrt—- 
— Costs of' case— Witnesses served at headquarters. ‘of 
Court—Hapenses of witnesses from outstation, power 
of Court to allow. 

There is no authority for the proposition that it’ iš: 
only the expenses of the witnesses who have bèen- 
summoned through Court that can be included im 
the costs of the party. [p. 477, col. 1.) 

Where. a party satisfies the Court that he- has- 
brought his witnesses to the Court froma particular 
station outside the headquarters ofthe Court, thé 
Court is justified -in including their expenses in--the 
costs of the case even though they may have- been 
served at the headquarters of the district,. [ibid.] 


Petition for revision of the order of the. - 
Judge, Small Cause Court, Lahore. 

Mr. Chandar Gupta for Mr, Fakir Chand;. 
for the Petitioners. 

Mr. Anant Ram for Mr. Edmunds, for-the: 
Respondent. 

JUDGMEN T.—This isa petition for 
revision of an order. of the. Judge, Small 
Cause Court, wherein.he rejected the appli-- 
cation for amendment of decree presented: 
by the petitioners.. 

It appears:that a. suit was. instituted by: 
the. petitioner against the respondent which: 
was fixed for hearing on the 22nd. of: 
December. On the 21st of December, the. 
defendant applied that three of his wit-- 
nesses be summoned and paid the neces» 
sary: process-fee for the service of. the: 
summons on them but did not actually- 
deposit in Court the expenses for the 
appearance of the witnesses. The Court 
directed. the summonses. to issue but 
expressly laid down thatit would be for: 
the defendant to seethat they were served. 
and that the Court would not grant any 
further adjournment if the summonees.be 
not served. The witnesses who were to 
be summoned were residents of Rawal-- 
pindi. They were actually served im 
Lahore on the 22nd and their expenses 
from Rawalpindi to Lahore were paid by.. 
the defendants’ Counsel and receipts there- - 
of. by the witnesses are endorsed on the 
back of summonses served on them. When, 
however, the case came up for hearing. 
only one of these witnesses was actually ex-: 
amined by the defendant as the plaint wag: 


« 
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eturned for presentation to the .proper 


‘Court; the Judge, Small' Cause Court, not. 


«having considered necessary to record the 
Statement of the remaining witnesses of 
the. defendant. The Court, it may be men- 
ttioned, while returning the plaint has 
.passed an order that the plaintiff should 
;pay the .costs of defendant. A petition for 
revision, against the order returning the 
jplaint.made in this Court was dismissed in 
limine, In that petition no question as to 
-the correctness or otherwise of the amount 
-awarded -against the plaintiff was raised. 
Then the plaintiff made an application to 
“the Judge, Small Cause Court, praying that 
xthe decree prepared be. amended by.exclud- 
ing the costs paid to the three witnesses who 
ad .been served for -the 22nd in “the 
Ananner already stated by me. This.appli- 
(ation the Judge of the ‘Court ‘below 


-dismissed mainly .on the ground that such: 


an application was not competent. 

I do not propose to -decide the point 
-Whether or not such 'an application is com- 
petent for it seems to me that on the 
merits the petitioner has mo case, though 
it seems to:me that when a decree is 
framed by the Court in pursuance of ‘a 
judgment and certain costs are included 
;in that decree as payable by one party to 
‘the other if any item .is wrongly included 
in thé costs so payable it is open to the 
“party aggrieved to point out.the mistake 
‘to. the Court .and to claim ‘that the 


decree should be amended by making the: 
“necessary ‘correction, and, ‘therefore, L am - 
mot disposed--to-agree with the conclusion. 
aof the Judge, Small ‘Cause.Court, thatthe ` 
vapplieation was not competent in his Court, . 

‘On the merits, however, the petitioner _ 


‘has no case. His only ground of objection 
.4s that the witnesses ‘having been served 
‘actually in Lahore their expenses from 


‘Rawalpindi to Lahore.could not be debited ' 


against him. But it was not necessary for 
‘the-defendantto serve the witnessin Lahore 
‘at.all. Jf he satisfied the Court that he 
hadi "brought the witnesses from Rawal- 
‘indi and ‘has paid ‘their expenses and 
‘the ‘Court was further -satisfied that:such 
“expenses were reasonably ‘incurred, it was 


costs -of the party who has‘incurred them. 
There ‘is no force in the contention of 
‘the -Counsel for the petitioner that it is 
“only the expenses of the witnesses; who 
have been summoned through the Court 
“first, that can ‘be included in ‘the costa 
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. Tights .and the defendants were 


JA 
of the party. Section-.35 of. the Code of 


" Civil-Procedure ‘confers ample -powers on 


‘the: Court to direct in what manner the 


costs are to'be paid .and to which .of -the 


. parties, and the instructions of this Court, 
(Vol.I) on, page 96.clearly provide that 
charges incurred .in procuring the attend- 
cance of witnesses, whether such witnesses 
were summoned through the:Court or not, 
are to .be:considered .as -included in the 
term costs. m 

Ido not ‘understand the case of the 
petitioner to "be that those costs were 
“not, as a .matter of fact, actually incurred 


“by ‘the defendant or that he witnesses 


"did not comefrom Rawalpindi, All that 
"he.says is that liis client is not liable to 
'pay them because the witnesses Were 


"Bervedin Lahore and:also because two of 
“them were not actually examined by the 


‘Court. ‘But I:have already stated ‘that ‘these 
two ‘witnesses were not examined in Court; 
"because the Judge did mot” consider it 
"necessary torecord any further evidence 
of the defendant who had actually ‘incur- 
.xed expenses in procuring the attendance 


, of ‘these witnesses. In any case a mistake 


‘on -this point by ‘the .trial ‘Court is hardly 
& ground for revision. ‘I, therefore, hold 
‘that there is-no force in this petition on 


“its merits‘and I dismiss it with costs.’ 


OR. La . Petition dismissed, 
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~ PATNA HIGH COURT. f 
APPRAL FROM.APPELLATE -ORDER No, 1283- 
July 20, 1927. f 


. Present:—Mr.Justice Das and Mr. Justice 


| Allanson. 
AGHOR MANJHI AND orRERS—DREENDANTS 
< —ÁPPELLANTS A 
l VETEUS - ; 
KSHIRODA SUNDARI AND OTHERS, - 
— PLAINTIFFS—-RESPONDENTS, 
Chota, Nagpur Tenancy.Act (VI of 1908), s. 189.(4)— 


. Suit by landlord. on the allegation that defendants are 
, “not tenants—Applicability of 8, 189 ‘(@—Jurislietion 
"entitled to‘include such expenses in the | : 


sof Civil Court, 
Section 139 (4) ‘of :the Chota Nagpur ‘Tenancy vAct 
ae sae to.sults between landlord and.tenants, 
bP. , COL. Z.| : 

‘Where ‘the plaintiff landlord sued for possession o 
‘the ‘footing that.the defendants fed: no iu 
found to have mo 
Such rights even . though ‘their names had been 

Jecorded.as tenants in the Record of Rights; y 
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Held, that 8.139 (4) had no application and 
‘puit was cognizable by the Civil Court. [ibid.] 


Appeal from a decision ofthe Subordinate 
Judge, Manbhum, dated the 19th June, 
1924, reversing that of the Munsif of 
Purulia, dated the 18th December, 1923. 

. Messrs. A. B. Mukharji and U. N. Banarji, 
.for the Appellants. - 

Messrs, S. M. Mullick and N. N. Sen, 

for the Respondents. 


. JUDGMENT. 

Das, J.—This appeal arises out of a 
suit instituted’ by the plaintiff Kshiroda 
Sundari Deby for recovery of 10-annas 
share of a certain tank. It is not dis- 
puted that on the 17th November, 1914, 
she acquired a 10-annas interest of a 
right which entitled her to possession 
of the tank if khas possession could be 
taken of the tank by the landlord; but 
"the suit was resisted by the defendants 
substantially on the ground that they 


AGHOR MANJHI v, R3HIBODA SUNDARI. 
the 
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plaintiff as to the date when she was 
dispossessed; but that, in my opinion, 
does not destroy the plaintiffs case. The 
learned Subordinate Judge accepted the 
evidence of P. W. No. 2 as trustworthy 
and in his view that evidence established 
‘that the plaintiff was actually in  posses- 
Bion of the disputed tank within twelve 
years of the suit, That being so, the 
question of limitation must be decided | 
in favour of the plaintiff. B 
Two points were taken before us which 
were not taken in the Court below. It 
was contended that the defendants being 
tenants and recorded as such in the Re- 
cord of Rights, the Civil Court had no 
jurisdiction to entertain the suit and ~re- 
fiance was placed on s. 139, cl. (4) of 
the Ohota Nagpur Tenancy Act and on 
a decision of this Court in Bhuplal Sahu 
v. Bhekha Mahto (1). Olause (4) of s. 139 
provides as follows : 
“All suits and applications under this 


had a raiyati interest in the tank. Both Act to eject any tenant of agricultural 


the Courts below have concurrently come 
"to the conclusion that the defendants have 
not established their title as raiyats under 
the 6-annas share-holders who have been 
cited as defendants second party in this 
"litigation, The first Oourt dismissed the 
plaintiffs suit on the ground that it was 
barred by limitation; but the lower Appel- 
late Court has taken a different view on the 
question of limitation and has given the 
plaintiff & decree substantially as claimed 


land or to cancel any lease of agricultural 
land shall be cognizable by the Deputy 
Commissioner, and shall be instituted and 
tried or heard under the. provisions’ of 
this Act, and shall not be cognizable in 
&ny other Court, except as otherwise pro- 
vided in this Act.” ; 

In my opinion the provision refers only 
to a suit as between a landlord and a 
tenant. In this case the plaintiff brings 


ihe suit on the footing that the defend- 
.&nts. have no tenancy rights in the 
‘tank. It is quite true that the Record 
of Rights is in favour of the defendants; 
“but both the Courts below have con- 
“currently found that the Record of Rights 
.in so far as it records the defendants 
„as tenants of the 6-annas share-holders is 
incorrect. That being so, cl. (A) of s. 139 
‘has no application to the facts of this 
case, So far as the decision. of this Court 
in Bhuplal Sahu v. Bhekha Mahto (1) is 
concerned, it seems to me that there is 
-no difficulty whatever in understanding 
that decision, That was a suit brought 
. by a tenant who claimed to be.a tenant 
-on the’ allegation that he had been dise 
_possessed by the landlord. On his own 
ease the suit was cognizable by the Special 
"Revenue Court and not by the Civil Court; 
.and; in my opinion, this Court had no 


« „ (1) 86 Ind. Cas, 1036; 6 Pat, 64; (1926) Pat, 223; A, 
J. R. 1926 Pat, 363; 7 P, L. 1,870, pm 


by her. 

I wil first deal with the question of 
limitation which -appears to be-the only 
question dealt with in the judgment of 
the lower Áppellate Court, He says that 
witness No. 2 on behalf of the plaintiff 
proves that the plaintiff was in -posses- 
sion within twelve years of the institu- 

"tion of the suit. I may mention that the 
laintiff acquired her. interest on the 
7th November, 1914, and this suit was 

instituted on the 7th June, 1928. He 
seems to have admitted that the defend- 

“ants were in possession of the disputed 

“tank for the last seven or eight years; 

but according to the reading of that 

: evidence by the learned Subordinate Judge, 

~ the witness stated - that the plaintiff and 

; before, her the superior landlord were in 

- possession of the disputed tank before 

“the defendants got possession of the same. 

“Jt is quite: true that the lower Appellate 

Gourt has not accepted the story ‘of the 


t 
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difficulty in coming to the conclusion 
that on the plaintiffs own case the suit 
was not cognizable by the Civil Court. | 

The only other point taken is that the 
defendants having been recorded as raiyats 
of the 6-annas share-holders, the Civil 
Court has no jurisdiction, to deal with 
the present suit. Theansweris thatit is 
not the case of the plaintiff that the de- 
fendants are the tenants of the. 6-annas 
share-holders and the plaintiff's case has 
been found to have been established on 
the evidence by both the Courts below. 

I would dismiss this appeal with costs. 

Allanson, d.—1 agree. ' 

B. K, P. Appeal dismissed, 
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LAHORE HIGH COURT. 
First OivIL ArPEAL No. 339 or 1926. 
January 19, 1928. 
Present :—Mr. Justice Zafar Aliand . 
Mr. Justice Dalip Singh. 
MANOHAR LAL AND OTBERS—PLAINTIFFS 
—APPELLANTS. 


~ VeTS8uS 
RATAN LAL AND OTHERS—DEFENDANTà—« 
i RESPONDENTS. 
' Charge—Award prohibiting alienation of property, 
‘whether creates charge—Admission under mistake of 
fact, effect of. ' , : 
A mere direction by an arbitrator in the award 


4 


‘not to alienate a property is not by itself sufficient to 


‘ereate a charge on‘that property. [p. 480, col. 1] 
1 -Bhupal v. Jag Eam .(1), Gunoo Singh v. Latafut 
Hossain .(2)and Najibulla Mulla y. Nusir Mistri (3), 


+ 


referred to. 
Anadmission made under & mistake of fact can- 
‘not in any way create an estoppel. [p. 480, col. 2.] 
First appeal from the decree of the Senior 
Subordinate Judge, Delhi, dated the 3Uth 
“January, 1926. 
Lala Sardha Ram, R. B., and Mr. Jagan 
Nath Bhandari, for the Appellants. l 
' Lal Moti Sagar, R. B., Messrs. Mehr Chand 
-Mahajan and Gullu Ram, for the Respond- 
ents. 


JUDGMENT. —A preliminary objection 
was taken in this appeal that certain orders 
which are printed at pages 42, 49 and 50 
of the paper-book form part ofthe judg- 
ment on which thé decree was founded but 
were not filed along with the appeal and, 
therefore, the appeal wa8 incompetent, As 
we decided to extend time and to dispense 
with the fling of the orders it became un- 


5 z i , j Pi. 
MANOHAR LAL v. BATAN LAL. 


479 
necessary to decide the question whether the 
appeal was or was not incompetent without 
these orders. 

On the merits the facts of the case are as 
follows :—One Hari Ram had two sons, Jugal 
Kishore and Shadi Ram. The descendants 
of Jugal Kishore and the descendants of 
Shadi Ram had a dispute with each other 
and finally their property was partitioned 
by an award given by arbitrators which is 

- printed at pages 3 to 8 of the paper-book. 
The relevant clause in that award is at page 
6 and is clause No. 10. By that clause the 
sons of Shadi Ram were to pay Hs. 21,000° 
with interest at 9 annas 6 pies per cent. 
per mensem in three instalments of 
Rs. 7,000 to the sons of Jugal Kishore 
and if they failed to pay any two instal- 
ments the first party, i. e., the descendants 
of Jugal Kishore were at liberty to realise 
the whole sum due with interest by suit or 
otherwise. The award then proceeded to 
state as follows :— 

“The second party (the'sons of Shadi Ram) 
shall not be competent to sell, mortgage, 
hypothecate or gift or make wagf in respect 

of the immoveable property allotted to it 
till the said amount is paid off by it to the 
first party.” < 

It appears that one instalment of Rs, 7,000 
‘was paid and no further, instalments were 
paid at all. Various alienations were made 
by the descendants of Shadi Ham, one to 
-Niadar Mal-Rangi Lal by which they 
mortgaged a house and a shop and sub- 
sequently one to the firm of Pars Ram-Har 
Nand Rai. A money-decree*was also ob- 
tained against them by Lakhu Mal-Mittar 
Sen and this property (house and shop) was 
attached and sold in execution of their 
-decree, The question now raised between 
the parties to the present suit is that by 
the award a charge or a mortgage was 
.exeated in favour of the descendants of 
.Jugal Kishore and, therefore, the descend- 
ants of Jugal Kishore have priority to Niadar 
.Mal-Rangi Lal and Pars Ram-Har Nand 
Rai qua the sale-proceeds of the shop about 
which alone the suit was brought. It ape 
pears that Niadar Mal-Rangi Lal recovered 
their dues from the sale-proceeds of the 
house and though they were subsequently 
ordered to refund the money so realised it 
is admitted that they did not refund it, 
Their Counsel urges that the order to refund 
was set aside by another order passed by 
the Executing Oourt. But, be that as it may, 
ib is clear to us that ag the suit concerned 
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‘itself only with the.shop and as Niadar. 
Mal-Rangi Lal are no longer contesting the, 
position of the plaintiffs, the descendants of 
Jugal Kishore, qua this shop, there is no 
force in the appeal against them. and it. 
must fail and.is dismissed with costs. 


"As regards ‘the firms of Pars-Ram-Har 
‘Nand Rai two main points‘have been argued: 
by Counsel for the appellants against.the 


7 E 


‘decree dismissing the suit of the plaintifis. 


"The learned Senior Subordinate Judge had - 


held that there was no charge and ‘no 
‘mortgage created-‘by ol. 10 of the award 
‘which has been given in extenso above. 
‘Counsel has contended ‘that the ‘question 
whether there was a charge or ‘not isa 
‘question of-intention which is to be judged 
from the words of the document and -the 
‘surrounding circumstances and he ‘haa also 
‘referred ‘to a ‘subsequent conduct of the 
‘parties. So far the surrounding circum- 
‘Stances are cencerned there issóme evidence 


to show that Sultan Singh and Rattan Lal, . 


4he descendants of Shadi Ram, were 
iextravagant and of bad character. The 
Hearned Senior Subordinate Judge held that 
‘this evidence was not sufficient to show 
that Sultan Singh ani Rattan Lal'were ‘ex- 
travagant and immoral. But it is unneces- 
‘sary for us to ‘decide this pointias we are 
‘quite clear that - the words in ‘the award 
themselves do not create:either a mortgage 
‘or a charge. So‘far as the-mortgage‘is'con- 
‘cerned the ‘award not being an act of par- 
“tied it is'difficult to see how any mortgage 
‘gould be created at all. "The only‘question, 
"therefore, is ‘whether’ the words -create a 
“charge. Various rulings were cited to uB 
put'the rulings that appear to :us to come 
‘nearest to the words -used in the present 
*egse ere the rulings cited by Counsel for the 
respondente, thats Bhupal v. Jag Ram (1), 
“Gunoo Singh v: Latafut Hossain (2) and 
ZNajibulla Mulla v. Nusir Mistri (3). lt was 
"fhere'held and with sll respect we agree, 
"that a meore covenant not to alienate does not 
"by itself create -a-charge on the property. 
"Here also the mere «direction by the 
“arbitrators not to alieriate would not by 
3itself bo ‘sufficient t5 create ‘any charge on 
“the property and we, therefore, hold that 
"i£here'is nothing 'to show and.it isnot proved 
"that the award created any charge on the 
"property. : ; 
v (1) 24.449; . Dec. (N.B) 855. 

E M Tj M lc R. al m! hae Dec. (N. 8.) 801. f 
5 {8):7 O, 1965.8 C. L, R.404; 3 Ind, Deo. (N, 8.) 675,. 
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The next point argued-was that so far as, 
Pars Ram-Har Nand Rai were concerned,, 
in their mortgage-deed the hypothecation. 
ofthe property by the award was admitted 
‘by their .predecessor-in-interest, the -mort-, 
gagor. It was contended by Counsel that, 
this admission of their predecessor-in-, 
interest created an estoppel against the. 
present firm, On the other hand, Counsel 
for the respondents pointed out that the 
mortgagor himself could have raised the, 
objection -that this admission was a mistake 
and that at best-being only an admission it 
could notin any , way. alter their position 
on the strength of this representation nor 
was the representation made to thém.. We 
are of opinion that'at best this admission 
would only shift the onus and in this par- 
ticular case as the matter.resolves itself into 
a construction of the terms of the award the » 
admission hardly makes any difference at 
all and can in no sense be considered to 
constitute an estoppel; =- 70 «^ 
It was next.contended-by Counsel-for the 
appellants that this admission was a term 
in the mortgage-deed and, therefore, the 
mortgage of Pars Ram-Har Nand Rai was 
subject to the .prior mortgage to Jugal 
Kishore's descendants. It is clear to us 
that this admission was not a term in the 
coniract..but was .a-recital-only. Nor is 
there any force jn. the argument of Counsel 
for the appellants, that: by -this "admission 
‘a, charge was: created at the.time of the 
mortgage.to Pars Ram-Har Nand Raieven 
“if it.had been: created originally by the 
&werd.: The admission itself says that the 
thy pothecation was created by the award. 
‘and, therefore; if as we ‘hold the award 
created no such hy potheeation this admis-. 
sion, was mads under a mistake of-fact-and | 
-eannot in any-way be held to estop ‘the 
firm-of Pars.Ram-Har Nand Rai.  - 2 
Counsel for the appellants also faintly 
surged that ‘at any rate the arbitrators had 
limited, the power of the ;descendants-of 
“Bhadi Ram not to alienate-the, property at 
-all and, therefore, -the aliénatidns:were void, 
But the suit was not so framed, the point: 
„was not raised in the groundsof appeal-and 
was only finally taken up by Counsel after 
.he hed concluded his main arguments, . 
“We, ‘therefore, do not think that the point 
‘ean be raised'by him mow and we do not 
"express'any opinion on it.: l : 


: The appeal fails and is dismissed with 
“costs, a Ls nM 
Ra Da Appeal diamissed,,, 
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". BOMBAY HIGH COURT. 
|. ORI MINAL REFERENGE No. 103 oF 1927. 
"^ January 12, 1928. 
Present:—Mr. Justice Fawcett and 
. ~ Mr. Justice Mirza. l 
'- EMPEROR— ProsscoTorR 


d PM versus | l 
AMBAJI DHAKYA KATKARI-—AOGOUSBED. `, 


-Criminal Procedure Code (Act V of 1898), ss. 408, 
476—Acquittal of accused for want of complaint by 
proper person--Subsequent trial, legality of—Inter-pre- 


tation of Statutes—Illustrations cannot control section, — 
* ‘The discharge or acquittal of an“ accused for want 


ofa complaint under.s. 476, Oriminal Procedure Code, 
by a person competent to make such a complaint, 


` does not. bar ae subsequent trial of the same accused - ' 


for the same offenceon a complaint made by the 


proper person. 4 "E 
Jivram Dankarji v. Emperor (2) and Emperor v. 


Jiwan (3), followed. 

Ganapathi Bhatta v. Emperor (4), not followed. 

The illustrations of a section cannot be held to 
control the section. à 

Oriminal reference made by the District 
Magistrate, Kolaba. i 

F'AOTS.—A complaint under s. 173 cf the 
Penal Code was lodged against the accused 
by a Head Constable and was subsequently 
withdrawn and the accused was acquitted. 
A complaint was then made by the Head 
Constable on the same facts under 8.174 of 
the Penal Code and this was. also with- 
drawn on the ground that the Head Con- 


stable was not competentto make the com-. 


plaint. The Sub-Inspector then presented 
a complaint on the same facts under s. .174 
ofthe Codeand the accused was convicted. 
.;The District Magistrate being of opinion 
.: that both the second and third trials were 
ilegalreferred the case to the High Court. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. i 


JUDGMENT. - 
Fawcett, J.—[Atter stating the facts:—] 
The . District Magistrate is of opinion 


that the conviction. is wrong, inasmuch:. 


as'the first acquittal of the accused under 
8,173; Indian Penal Code, acts as a bar to 


‘further proceedings by virtue of .s,.4U8, . 


| raggi Procedure Code. He.is. of, opinion 
" that 
"wereillegal. In support of his view .he 
quotes certain notes below B, 403 at page 849 
of Sohoni’s Oriminal Procedure: Oode, LK 
havereferred tothosé notes, and they cite 
decisions under which a person is-said to 
be “tried” within the meaning -of s. 403, 
although the case’ against him is dismissed 
owing to non-appearance of the complain- 
ant, or although the case has been with- 
drawn, or for other similar reasons he hag 


T 
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` been discharged or acquitted without an 


' still remains whether sub-s. (4) of 


both: the^ second’ and -third . trials ` 


certain offences and it 


„illustrations are confined to instances 


The question, however, 
s. 403, 
Oriminal Procedure Code, does not apply 
in the present case. This sub-section says:— 
“A person’ acquitted or convicted oO 
any offence constituted by any acts may, 
notwithstanding such acquittal or convic- 
tion, be subsequently charged with and 
tried for, any other offence constituted by 
the same acts whichhe may have com- 
mitted ifthe Oourt by which he was first 
tried was not competent to: try the offence 


ordinary trial. 


-with which he is subsequently charged." 


Formerly s. 195, Oriminal Procedure 
Code, required a''sanetion" 1n order to 
enable a Magistrate to take cognizance of 
e was held by this - 
Court that, if a Magistrate discharged 
or acquitted the accused owing to want 
of'&uch sanction, that trial did not bara 
subsequent trial ofthe same accused for 


the same offence after the requisite Banc» 


tion has been obtained cf. In? re Samsudin 


(1) and Jivram Dankarji v. Emperor (2). 
A similar view. was taken by the Allahabad 
High.Oourt in Emperor v. -Jiwan (3). 
On the other hand, the Madras High 
Gourt hasheld.that this sub-s; (4) refers 
to the character and status of the Tribunal 
when it refers to competency to try an 
offence, and that,asanction under 8. 1:9, 
Criminal Procedure Code, was nota condi» 
tion of such competenoy but only a condition . 
precedent for the institution of proceedingsi 
Ganapathi Bhatta v. Emperor (4). In that 
case reference is made to ills. (7) and (g) as 
showing that the words “was not competent. . 
to try" mean "had not jurisdiction to try. 
But, with respect; Ido not think that the 
illustrations can justifiably be held'to control 
the wide words of thé section “not competent 
to try” and that the mere fact that the- 
wherà 
the first Tribunal has not the necessary : 
powers to try a particular offence, does nof 
show that the words “not competent to try" 
are confined to cases of that kind, Moreover, 
if they mean’ "had not. jurisdiotion to-try," 
it Seems to me that those words aré suficien: 
to cover a case where the Court cannot take 
cognizance of a case because of the pro- 
visions of a, 195, Criminal .Procedure Code, 


a 


(1) 22 B. 711; 11 Ind. Deo. (x. 8.) 1056, 
(2) 31 Ind. Oas. 361; 40 B." 97; 17 Bom. L. R. 881; 16 


Or. L.J. 764. , 
(3) 27 Ind, Oas. 208; 37 A. 107; 18 A. L, J. 4; 16 Cr. 


L. J. 144, 
(4) 19 Ind. Oas 310; 36 M: 308; 21 M, L, Ji 463; 18 


M, La T, 300; 14 Or Le 9. 218. 
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That goes tó the root of jurisdiction. There- 
fore, 1 can see no sufficient reason why we 
should not follow the previous rulings of 
this Court that I have mentioned in prefer- 
ence to the view taken by the Madras High 
Court. The fact that & complaint by a 
public servant is now substituted for 
his ‘sanction’ makes no difference to the 
ratio decidendi. 

„Accordingly, I do not think that the 
' District Magistrate's view is correct, and 
the learned Government Pleader in arguing 
the case rightly drew‘ our attention to 
the Bombay and other rulings that go 
against it. Accordingly wesee no sufficient 
reason to interfere with the convictions 
and sentences. The record should be 
returned to the District Magistrate with 
this intimation, 

Mirza, J.—1 concur. 

AN A, Answer accordingly. 


CALCUTTA HIGH COURT. 
OriminaL Rererenos No. 8 or 1927 
AND OBiMINAL APPEAL No. 618 or 1927. 

November 15, 1927. 
Present : —Mr. Justice Ouming and 
< , My. Justice Mukerji. 
— HAZRAT GUL KHAN—Acovssp— 
| APPELLANT 
versus > 
EMPEROR—Opposire Parry. 
Penal Code (Act XLV of 1860), ss. 302, 874— 


Murder—Reference to High Court—Objections ‘as to 
misdirection of Jury, materiality of—Absence of 





oof of motive, effect oy—Presumption of intention ` 


as to natural consequences—Scope of the rule. 

Per Cuming, J.—Questions of misdirection of the 
Jury are not of much importance in the case of 
references under s. 374 of the Criminal Procedure 
Code inasmuch as the High Court has, in the case of 
such references to come to its own independent con- 


clusion as to the guilt or innocence ofthe accused’ 


person independently of the verdict of the Jury. [p. 
484, cols. 1 & 2.] E 

When the facts are clear,it is immaterial that no 
motive has been proved by the prosecution. The 
motive which induces a man to act is known to him 
and him alone. [p. 484, coll] | 

‘The man who plungesa knife into another man's 
stomach must know that it would cause death or such 
bodily injury as is likely to cause death and that 
hence death would be the probable result of his act. 
The man who does such an act, therefore, must be 
held to intend to cause death or such bodily injury 
nb is likely to result in death, for a man is pre~ 
sumed to intend the natural consequence of his 
action. lf he had not that knowledge or intention in 
the circumstances and he did the act with some 
other knowledge or intention then it is for him, 
to prove it, for thatis & fact peculiarly within his 
own knowledge. |p. 484, col. 2.] : 

Per Mukerji, J.--Motive, though nota sine qua non 
fay bringing Rn offence home to the accused is ree 
fr (c 
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levant and important on the question of intention. [p. 
486, col. 2.] | 

The presumption that one must be taken to intend 
the naturaland probable consequence of his act—a 
rule of English Law which, originally a rule of 
evidenge, has acquired the dignity of a legal axiom, 
is not always quite easy to apply to the Indian 
Oriminal Law in view of the distinction that the 
Penal Code makes between intention and knowledge. 
[p. 487, col. 1.] 

Criminalrefererce by and Oriminal appeal 
against an order of the Additional Sessions 
ds 24 Perganas, dated the 12th August, 
l 


Mr.. Camell, ` Babus Suresh Chandra 
Talukdar, Surajit Chandra Lahiri and 


' Basanta Kumar Sen, for the Accused. 


Babu Lalit Mohan Sanyal, for the Crown. 
JUDGMENT, 

Cuming, J.—This is the case of one 
Hazrat Gui Khan who has been tried by the 
learned. Additional Sessions Judge of 24- 
Perganas sitting with a Jury. The Jury 
found. him guilty of murder under s. 302, 
Indian Penal Code. The learned Judge 
agreeing with the verdict of the Jury has 
sentenced the accused to death; and his case 
has been referred to this Court under s, 374, 
Oriminal Procedure Code, for confirmation 
of the sentence, The accused has also 
preferred an appeal egainst his conviction 
and sentence. i 

‘I may here note that the accused Hazrat 
Gul Khan was triedon the same charge 
once before, In that trial the Jury unani- 
motsly acquitted him, The learned Sessions 
Judge who tried the case referred the case 
to the High Court and a re-trial of the case 
was ordered. E 

The facts of the case are shortly these, 
The accused Hezrat Gul Khan and tbe 
deceased Mahammad Alim whom he waa 
accused of murdering are Peshwaris. The 
deceaced’ was the brother-in law of the 
aceused. On the day of occurrence, the 6th 
of November, 1920, at about Sor9p. m, 
Hazrat Gul Khan and a number of other 
persons were sitting in a certain baitak 
khana attached to the house in which the 
deceased Mahammad Alim lived, Mahem- 
mad Alim was lying on a khkatia. The 
accused Hezrat Gul Kban came theré ard 
afier some time got up and went to e certain 
water pot taking adrink of water. As be 
did so on parsing the khatia cn which 
Mabammad Alim was lying he pulled ovt 
a knife and struck the deceased Mabemn:d 
Alim in his stcmech, The accused then 
yan awey pursued by some ofthe witnesses, 
On their way tLcy met ore Gu) Hamid whe 
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is a watchman in the service of the Railway 
Company at Naihati Railway Station. They 
told him to try to arrest Hazrat Gul Khan. 
These witnesses then went to the thana. 
The thana officer behaved with what can 
only be dessribed as great slackness. They 
did not take the trouble of recording the 
statement these persons madeto them or 
of taking cognizance of the case. They told 
them to fetch the wounded man. The 
witoesses returned to fetch him and found 
him dead. They then took the dead body 
of.the deceased to the thana and & First In- 
formation was then recorded. Meanwhile 
the accused Hazrat Qul Khan was arrested 
at or near Naihati Railway Station by Gul 
Hamid and some other Railway servants and 
brought to the thana; On these allegations 
the accused has been charged with murder, 
The defence is a plea-of innocence. He 
states that he was arrested as he got down 
from the train having come from a place 
called Metiabruz. He did not himself sug- 
gest why he had been falsely accused of 
the charge. It is suggested that some one 
else, perhaps Habil Sha one of the witnesses 
committed the deed and for some reason 
or other, which is not given, Hazrat was 
' accused of doing it, l , 

Now, the two principal witnesses against 
the accused are Habil Sba and Abdul Kayan. 
Habil Sha isa man of some 60 years of 
age and Abdul Kayan is a boy of about 15 
or 16. According to their statements they 
were actually present at the time whén the 
murder was committed and saw the occur- 
rence. They pursued the accused. After 
- & very careful consideration of their evidence 
Tam convinced that they have spoken the 
truth, Their evidence certainly agrees with 
each other. A few minor discrepancies have 
been pointed out between these two men's 
evidence. l'or instance, one says that the 
assailant jumped over the bed after striking 
the blow, while the other says that the 
Bocused ran away round the end of it, 
Farther, Habil Sha states in one part of 
his evidence that there was a quarrel between 
the deceased and the accused some 11 days 
before and that that was the last quarrel 
between them, while further on he states 
that there was a quarrel on the day of 
oscuzrence, These are obviously petty disə 
crepancies of minor importance. One fact 
goes strongly to prove the truth of what they 
state, namely, that the name of Hazrat Gul 
Khan as the assailant was given out almost 
immediately after the occurrences, That is 
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from that of Gul Hamid the Railway watch- 
man. Unless Habil Shahad given outthe - 
name of Hazrat Gul Khan to the watchman, 
Gul Hamid, Gul Hamid would have had no 
reason whatever for arresting Hazrat Gal 
Khan when he found him at Naibati Railway 
Station and taking him to the thana Farther 
it is clear, I think, from the evidence of the 
Police Officers that when Habil Sha and 
Abdul Kayan went to the thana the first 
time they gave out the name ofthe assailant. 
The Police Officers say that they did, but 
they, the Police Officers, did not trouble 
themselves to take down orremember it. 
But it is very difficult to imagine that Habi, 
Sha would dare to give a different name 
when he came back to the thana a second 
time with Mahammad Alim’s dead body 
He could not possibly know whether the 
Police Officers did or did not remember the 
name he had given out when he first came 
there. In such circumstances he would not 
venture to change the name, 

Mr. Oamell who appears “for the accused 
has argued that the story which this witness 
told is improbable, first, because Habil Sha 
and those accompanying him gave up the 
chase after meeting Gul Hamid and went 
to thana. There is nothing improbable at 
allin this conduct, Habil Sha is a man of 
about 60 yearsage and Abdul Kayanis a boy 
of about 15 or 16. The assailant was armed 
with a knife and these witnesses, if their 
story is true, had just seen him use his knife 
upon Mahammad "Alim. It was most un- 
likely that they were at all anxious to catch, 
him up. He might have used the knife on 
them ifthey had caught him. Obviously 
their safest course was to go to the thana 
and to report the matter to the Police and 
to leave it to them to arrest the accused 
person. 

Then it is contended that it is 
very unlikely that the assailant would 
have gone to the Railway Station. 2 
cannot sée why. Probably or possibly hig 


‘intention was to get away by train. But 


for the fact that Habil Sha had met Gul 
Hamid he would have probably succeeded, 
The evidence would go to show, I think, 
that Hazrat. Gul Khan was lurking about 
the outskirts of the Railway Station when he 
was arrested. It is impossible to argue that 
& man must follow some particular course 
of action in particular circumstances. 

Next it is argued that there was no motive 
to commit the crime, It would be morg 
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' gorrect to say that the prosecution has not 
proved any motive. When facts are olear 
itis immaterial that no motive bas been 
proved. The motive which induces a man 
to doany particular act is known to him 
and to him alone. At the highest the 
prosecution can only suggest what is or 
may be the motive for any particular act. 
It may be known only to the assailant or 
possibly to the deceased and it is quite 
impossible to prove. Had theetory been a 
concocted one, itis more than probable that 
some story of quarrel at the time of assault 
would have been invented to explain the 
assault. The fact that there is none, to my 
mind, goes tosome way to show that the 


‘witnesses were relating exactly what they 


had seen. A 
Then it is contended that there must 


.have been blood on the ground where the. 
. murder was committed and on the charpat - 
' on which he was alleged to have been lying , 


&nd as there was'not it was. probably .that 


the murder was committed -somewhere else | 
. plunging a knife into & man'sstomach is 


by some one else and the body was brought 
to the thana from some other place. There 
is really no substance in this contention. 
For there is no evidence on the point one 
way or the other, It may be that the bowels 
nu and stopped theexternal bleeding. 
he medical evidence would go to show 
that there was a large amount of internal 
bleeding. No question was put.to the 
doctor specifically on this point, possibly 
because this view of the case is attempted 
to be made out for the first time in tbe 
Appellate Court, Habil does say in his 
evidence and in the cross-examination that 
part of the bowels protruded.. This would 
certainly to some extent support the view 
that the prosecution has set up why there 
was not a large amount of external bleeding. 


Then it hes been argued that the learned . 


Judge misdirected the Jury as to the way in 
which they were to deal with the evidence 
of the witness Mir Ali whom the prosecution 
‘had declared to be hostile. Mr. Camell 


contends that the learned Judge told the . 


Jury that so far as the prosecution is con- 
cerned his evidence should be totally dis- 
regarded and might be used by the accused 
adversely. Possibly thisis the correct view 
of law, But ihe questions of misdirection 
are of less importance in a case of reference, 
for in acase of reference we are obliged to 
come to our own, independent conclu- 
pion as to the guilt or innocence of 
the acoused person independently of the 


GÜL RHAN v, BMPBEOR. 


109 1. 0. 1928 


verdict of the Jury or of the opinion of the 
Judge. Neither, asfaras I can see, the 


.misdirection, if any, really affected the 


verdict bf the Jury. 

There is the usual suggestion that there 
were many witnesses who must have seen or 
known what had occurred and that ‘these 
witnesses had not been examined. After 
the first trial this Court did give direction 
that certain persons named should be ex- 


‘amined as -witnesses, : They were the per- 
sons who lived in the-vicinity. But they 
. were unable to throw much. light: upon the 
` occurrence, ; ur a 


* 


Ihave no hesitation in coming to the con- 
clusion that it was the accused Hazrat Gul 
Khan who stabbed the deceased Mahammad 
Alim. The accused- Hazrat Gul Khan made 
no attempt to prove the case. he -put for- 
ward that he was arrested on getting down 
from the train on his way.from Matiabruz. 

As to what the act of Hazrat Qul Khan 
amounts to the view I take is that it would 
amount to murder.. The natural ‘result: of 


death or such bodily injury as is likely tore- 


 Bultin death. The man who plunges 2 knife 
. into another man's stomach must know that 


it would cause death or such bodily injury 


“as is likely to cause death and that hence 
, death would be tbe probable result of his 
. act, 


The man who does such an act, theres 
fore, must be held to intend: to cause-death 


` or such bodily injury asislikely to result 


in death,fora man is presumed to intend 


the natural consequence of his action: If | 
he had not that knowledge or intention. in *: 
the circumstances and he did the act with. 


some other knowlege or.intention then it 
is for him, in my opinion, to prove it,.for 
that is a fact peculiarly within his own 
knowledge, I would, therefore, hold that 
the offence was murder and that seeing that 
the attack was made on an unsuspecting 
and apparently unarmed man the proper 

uhishment is the extreme penalty of the 


aw, 

My learned brothér, howevar, for certain 
reasons is of the opinion that the act of the 
accused amounted to causing grievous hurt 
with a cutting weapon. Although I do 
not agree in that viewI am nöt prepared 
to differ from him. 

.We set aside the finding and senterets 
under s. 302 and find the accused Hazrat 
Gul Khan guilty under s. 326, Indian Penal 
Code, and sentence hitn- to ten yearg 
rigorous imprisonment, 


* Sar 
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Before parting with this case I think we 
ought to draw the attention ofthe Inspect- 
or-General of Police to the perfunctory 
way in whieh the Police has dealt with the 
case, when complaint was first-made at the 
thana; according to the statement of the 
Police Officer, the complaint was of a cog- 
nizable offence yet no attempt was made to 
‘record the statement of the person making 
the complaint or to make any enquiry. 

Mukerji, J.—Having given the case 
the anxious consideration that it deserves 
Ihave come to thesame conclusion as my 
learned brother on mostof the points that 
arise init, It willserve no useful purpose 
to set forth the reasons on which my find- 
ings are based as most of them &re the same 
which my learned brother has given in the 
judgment he has just delivered. I agree 
with him in his conclusion that the injury 
on the deceased was inflicted by the pri- 
soner and none else, that the whole of the 
occurrence took placein what is referred to 
as the baithakkhana gharin the evidence, 
and that the blow was struck when the 
deceased was lying on the khatia, as 
is the case forthe prosecution. The two 
eye-witnesses P. W. No. 3, Habib Shah Mir 
and P.W. No. 4, Abdul Kayem, notwith- 
standing the variance that has on behalf of 


the prisoner, been pointed out in their evi-. 


dence, arein my judgment worthy of cre- 
dit, and nothing,in my opinion, has been 
established which would entitle.the Court 
to reject their evidence as untrustworthy, 
inso far as they purport to attribut the in- 
jury on the deceased to a blow dealt by the 
prisoner with a knife. The argument that 
P. W. No. 3, Habib Shah Mir himself might 
have dealt the blow is too fantastic to 
deserve any serious consideration. The 
enmity that has been sought to be estab- 
lished as between this witness and the 
deceased as affording a motive on his part 
to commit the crime is based upon an in- 
ference which even if sound is too farfetch- 
ed : and on the other hand his conduct im- 
mediately or soon after the occurrence— 
chasing the supposed culprit, taking steps 
to get him arrested, and seeking the help 
of the Police—is utterly inconsistent with 
the supposition that we have been asked to 
make. I think the witnessnamed the pri- 
soner asthe assailant immediately or very 
soon after the occurrence and there can be 
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plicate him falsely. I think it may be reason" 
ably held upon the evidence, Buek- as it Is, 
that the name of the assailant ‘was given at 
the thana by the witness when he went : 
there for the first time at about 8-P. m. and I: 
am not prepared to put.up on the passage 
in theevidence of P, W. No. 21, Sub.Inspeoet- 
or Kamalapati Sen Gupta the meaning - 


. which the prisoner's learned Counsel de- 


sires us to do,—the passage which runs in 


. the words: “ Beyond saying that one man 


had struck another with a-knife they said 

nothing further then about the accused.” 

do not think the witness meant to suggest 

thatthe name of the accused was not given— 
‘having said a few moments earlier that 

he could not remember the names that were 
In my opinion the passage only 
means that no further details as to what- the 
accused did were given beyond the inflic- 
tion of the injury with a knife. If the 


* assailant was then named at the thana, it is 


inconceivable that it could be any other 
than the one who wascharged in the First 


. Information lodged at the same thana only 


two hours after by the same informant, 
Again, it is fairly clear that the arrest of 
‘the prisoner took place in consequence of 
the -information which P. W. No. 3, Habib 
Sahib Shah gave to P. W. No. 6 the Railway 
watchman Gul Hamid Khan very soon after 
the occurrence and before Habib Shah and 
others started out for thethana. Added to 
this is the evidence of the other eye-witness 
P. W. No. 4, Abdul Kayem against whom I 
can find nothing which can lend the 
slightest colour of a suspicion that he 
would be party to a conspiracy to save the 
real culprit and implicate an innocent man 
against whom he had no cause of grievance 
whatsoever. 

I may say in passing that P. W. No. 5, . 
Mir Ali was allowed to be declared hostile 
and cross-examined by the prosecution for 
no appreciable reason whatever. For this, . 
however, the trial Court was not to blame; 
the mistake was made in the Court of 
enquiry. The reason given in the petition 
filed by the prosecution for this purpose in 
the Court of the Committing Magistrate was 
utterly inadequate and the course thus 

adopted is to deprecated as having con- 
tributed to the difficulties in the case. 

[ am not prepared to say that the witnesses 
P. W. No. 8 Jumayet Khan, P. W. No. 9, 
Debi Mia and P. W. No. 10, Miajan Shah are 
not truthful witnesses, but I am unable to 
get much stone by their eyidence in view 


in 
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ofthe fact that they were not examined 
before the Committing Magistrate in the 
inquiry that was held prior to commitment 
and were not examined at allat anystage 
until after the_case was remanded by this 
Coart, and more especially as two of them 
were not even examined by the Police in 
the investigation that was held before the 
prisoner was sent up. 

As regards the witnesses who speak to 
the arrest of the prisoner nothing much 
turns upon the details, so long as we can 
find, as Ido find, that it was in consequ- 
ence of the information given by P. W. 
No. 3, Habib Shah to P, W. No, 6, Gul 
Hamid Khan that the arrest was made. 

The main difficulties in the case have 
been due to a combination of circumstances 
notable amongst which is the wantof promp- 
titude on the part of the thana staff in 
dealing with information that was given 
to them at 8 P. M. when Habib first went to 
the thana, and to the perfunctory character 
of the investigation that followed the 
First Information which was recorded at 
10 4, M. The whole thana, not excluding 
the thana clock itself seems to have been 
out of order on the day in question. The 
Police diary doea not show that in this 
case in which a charge of murder was 
being investigated, the statements of all 
the eye-witnesses were fully recorded under 
s. 161, Oriminal Procedure Code. Learn- 
ed Counsel for the prisoner has not been 
slow to make such use as he was legi- 
timately entitled to make of the evidence 
of the Police witnesses, their want of 
re-collection, their defect of observation, 
the inquest report and the First Informa- 
tion. But for the force of circumstances 
' that exist, and the satisfactory nature of 
the direct evidence that there is, in the 
case, a miscarriage of justice would pro- 
bably have resulted. l 

A more difficult question, in my opinion, 
that calls for decision in this case ia the 
offence of which the prisoner should be 
convicted. The medicalevidence shows ard 
that is entirely consistent with the evi- 
dence of the eye-witnesses that only one 
blow was inflicted on the lower part of 
theabdomen. It was a penetrating wound, 
margins being clean out, transverse in 
direction 14" long communicating with 
the abdominal cavity. The wound was 
directed backwards, the peritonium being 
injured by a clean cut corresponding to 
the injury described above, The coils 
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of the intestine were cutin 5 places, 3 
in small and 2 in the large intestine, 
All the injuries communicted with the 
cavity of theintestine. The left side artery 
was half-divided. The knife with which 
the injury was caused was according to` 
the medical evidence probably very sharp. 
It has not been found and of its dimen- 
sions nothing is known. lf the evidence 
of the eye-witnesses be accepted in its 
entirety, the prisoner armed with the knife 
appeared in the baitakkhana; waited for 
sometime, talked with those present there 
quite leisurely, drank a glass of water, asked 
Habib Shah if he would like to have a 
glass of water and on his answering in 
the affirmative gave it to him, dealt the 
blow on the deceased and quietly walked 
out of the room taking up his lathi that 
was near the door. One of two hypo- 
theses is possible under the circumstances : 
either that he had come prepared to 
kil the deceased, or that he was 
suddenly seized with a homicidal mania.. 
Either hypothesis itis difficult to accept. 
That & man who has come with the intention 
io kill another and has armed himself with: 
à knife for the purpose would think of 
coming up accompanied by somebody from 
whom he did not expect any help that he 
would sit down and quietly talk with two 
other men for sometime, drink a glass of 
water, give a glass of water to another in the 
room and then in the presence of all deal 
the blow to inflict which he came, .is a story 
which, in itself, is somewhat improbable or 
at least out of the ordinary. But apart from 
it, the nature of the injury, in my opinion, 
is not positively indicative of an intention 
to kill: one blow with a knife the dimensions 
of which are not known, the force with 
which the blow was dealt being more or less 
a matter of speculation, and the length of 
wound being consistent with the supposition 
that it was plunged and takenout and not 
indicating a desire to rip the abdomen open. 
There is no evidence either way as to whe- 
ther the prisoner was or was not in the habis 
of carrying a knife. Motive, though not a 
sine qua non for bringing the offence home 
to the accused is relevant and important an 
the question of intention, and of motive 
what there.is or has been established is 
hardly adequate to lead.to a conclusion that 
there must have been an intention to cause 
death. On the question whether the prisoner 
intended to cause such bodily injury as he 
knew to be likely to cause death or suck as 
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fo cause death, the medical witness should 
have been asked to give his opfnion 
on the nature of the injury and its 


likely and natural effects, but in this. 


respect his evidence is silent, I am unable to 


hold, therefore, that the intention requisite . 


to constitute murder has been made out. As 
regards the theory of. & sudden fit.of 


homicidal mania, the intention to kill is not 


manifest upon the character of the injury, 


and there is no history at his back. To’ 


deduce knowledge on the part’ of the 
prisoner as to the likely result of his act so 
as to hold the prisoner liable for culpable 


' - homicide, similar difficulties present them- 


selves. Moreover the evidence seems some- 
what inconclusive as to whether the prisoner 
had a talk with the deceased just before the 


act ‘was committed, the passage in the. 


evidence of P. W. No. 3, Habib Shah being 
not incapable of that interpretation. If 


there was any conversation or altercation | 


between the two we are entitled to know 
what it was about and the exact nature of 
if, and that would have enabled us to judge 
more accurately of the prisoners mentality 
either on the question of his - intention or 
his knowledge either directly or with the 
aid of the presumption that one must be 
taken to intend the natural or probable 


' consequence of his act—arule of English 


Criminal Law which originally but a rule of 
evidence has now acquired the ' dignity of a 
legal axiom, but which it is not always quite 
easy to apply tothe Indian Oriminal Law 
in view of the distinction that the Indian 


Penal Code makes between intention and . 


knowledge. Itshould not also be forgotten 
on the question of knowledge that much 
depends on the intellectual capacity of the 
actor—a savage often thinks differently 


from a civilised man. Iam not sure that’ 


in the evidence we have before usall that 


immediately. preceded the assault. The safer | 


course in my opinion, instead of resorting to 
the process ofinferential reasoning, in view 
of the circumstances to ; which I have 
raferred is to take the facts as they are 
and to convict the prisoner of voluntarily 


causing grievous hurt witha knife which: 


falls well within s. 326, Indian Penal Code. 
I am inclined, therefore, to convict the 
prisoner under s. 326, Indian Penal Code, and 
sentence him to rigorous imprisonment for 
ten years. 


| ANA . Sentence altered, 
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BOMBAY HIGH COURT. | 
ORIMINAL APPLIOATION FOR REVISION 
No. 363 or 1927, 
January 25, 1928. 
Present :—Mr. Justice Fawcett and Mr, 
Justice Mirza, 
SHIVBHAT MANJUNATHBHAT 
HATTANGADI-—AQOUSED—À PPA4LLANT 
versus 
EMPEROR—Oppostre Parry, 

Raliways Act (IX of 1890), ss. 84, 101—General Rules 
and Orders under 3,84, r. 26—Accident-—Report by 
Railway Police after commencement of inquiry by 
Magistrate, validity of—Investigation by officer below 
Inspector—Mere irregularity—Criminal Procedure 
Code (Act V of 1898), ss. 178, 537. 

The proviso to r. 26 of the General Rules and 
Orders made under s. 84 of the Railways Aot pro- 
hibits only the making of an investigation by the 
Railway Police after a magisterial inquiry has been 
commenced or ordered. It does not prevent the 
Police, if they have completed their investigation, 
from making a reportto a Magistrate in regard to 
the offence under s. 173 of the Criminal Procedure 
Code. [p. 489, cel. 1.] ; 

Investigation into the cause ofan accident by an 
officer below the rank of an Inspector is a mere ' 
irregularity, and will not vitiate a trial if the 
ai has not been prejudiced thereby. [p. 490, col. 
9 l ; 

. Oriminal application for revision against 
‘an order of the Sessions Judge at Belgaum, 
in Criminal Appeal No. 20 of 1927, confirm- 
ing that of the Honorary Magistrate, First 
Class, at Belgaum, in Oase No, 136 of 1926. 
Mr. G. N. Thakor, (with him Messrs. G. P. 
Murdeshwar) and Mr. M. M. Nadkarni, for 
the Accused. | X 

. Mr. P. B. Shingne, Government Pleader, 

for the Crown, ` 


‘JUDGMENT. 

Faw cett, J.—The applicantin this case 
has been convicted under s. 101 of the 
Indian Railways Act IXof 1840, in that he, 
when on duty as Station Master, did endan- 
ger the safety of persons by disobeying cer- 
tain general rules under the Act. The par- 
ticular rules that are specified in the judg- 
ments of the two lower Courts are rr. 51, 


"109 and 112. He was sentenced by the try- 


iug Magistrate to suffer rigorous imprison- 
ment for one duy and to pay a fine of Rs. 300 
in default to suifer three months’ rigorous 
imprisonment. On appeal, this conviction 


: and sentence were confirmed by the Ses- 


sions Judge. 

In the application for revision two pre- 
liminary points have been taken, as they 
were in both the lower Courts: and it may ` 


“be added that the applicant came to thig 
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Court even while this trial was pending to make a Police investigation and start 


and raised these two points as being a bar 
to his trisi, but this Court decided that he 
should take the points at the trial and that 
it was undesirable and inconvenient that 
this Court should deal with them without 
proper materials atthe stage at which the 
applicant sought this Court's intervention, 

Both the lower Courts have rejected the 

aontention that the trying Magistrate had 

no jurisdiction, which is repeated before us 
. im revision.  : 

The first ground on which it is contended 
that there was this bar of jurisdiction is 
pased on the proviso to .sub-r. (1) of r. 
26 ofthe General Rules and Orders made 
under s, 84 of the Indian Railways Act, 


- reproduced at page 178 etc, of the General - 


Statutory Rules and Orders, Vol, III (1926), 
The effect of this proviso is that, once the 
District Magistrate himself has started an 
enquiry, or has deputed a subordinate 
Magistrate to makè such.enquiry, under 
. f. 20 of these rules, the Railway Police, 
-who otherwise have power under r..26 to 
make an investigation into an accident, are 
‘ debarred from making such an enquiry. 
The exact wording of the proviso is :— 
“ Provided that no such investigation (that 
is, an investigation by the Railway Police) 
shall be made when an enquiry has been 
commenced or ordered under cl. (a). or 
.el. (b) of r. 20." In the present case, 
' the enquiry was ordered by the District 
Magistrate under cl. (b) of r. 20. The 
exact dateon which he gave his order has 
notbeenelicited in evidence, although the 
defence called the Chitnis of the District 
Megistrate with the papers and tried to 
_ ascertain the exact date. The Chitnis, 
^ however, said that he did not know the date 
and had no authority to give information 
from the papers. Itis, however, in evidence 


that on May 28,1926, the Sub-Inspector re- 


ceived & Yadi from the Magistrate who had 
been ordered to make the enquiry, asking 
-him. to attend at the enquiry at a certain 
date, and the lower Court, in its judgment, 


_. , has taken May 28 as the date on which ‘the 
order of the District Magistrate was- made, ` 


- It is objected that this is unfair to the 
defence and that the difficulties, that were 
put in the way of their ascertaining-the 


any proceedings in a Magistrate's Court . 


upon that investigation) is that the investi- 
gation had already been completed on May 
19, 1998; and that has been held: proved by 
both the lower Courts and theré is no rea- 
son shown why that finding should not be 
accepted. . ; | 
I do not think that there is any real pre- 

judice to the defence, for, even presuming 

that the District. ` Magistrate's . order. 
was made before May 28, 1926, it is 


most unlikely ‘that the, Magistrate, who ' 


had to-make “the. enquiry at. the. place 
where he was stationed, would not atonce 
take the necessary steps to hold .that. 
enquiry, and the fact the Sub-Inspector was 
not given notice of the enquiry till May : 
28, 1926, is pretty conclusive evidence that 


the order of the Magistrate must have been `. 


passed within only a few days of. that 
particular date. Therefore, the main 
question, tomy mind, is whether the pro- 
gecution is right in contending that, the . 
investigation by the Railway Police having 
been completed, the proviso to r. 26 does 
not operate to prevent the Police subseque» | 
ently making a report to a Magistrate in 


-regard to an alleged offence by the appli- . 


cant, which report would give a proper 
basis for the Magistrate taking cognizance 
of such offence in accordance. with the 
ordinary provisions of- the Oriminal Pro- 
cedure Code. Both the lower Courts have. 
held that that contention is correct. Mr. 
Thakor has argued at length against 
that view. But I am not satisfied that 
that view is unjustified. The. rules 
themselves in ‘various places make .a 


reference to the “conclusion " of an enquiry 


or of a Police investigation ; for instance, 


r, 22 enables the enquiring Magistrate“after : 


taking the evidence and completing the 


enquiry" totake steps for prosecuting any 


person, whom he may consider to be crimi- 
nally liable for the accident. Therefore, 
thia distinction between the conclusion of 
an investigation and the further prosecution 
of the case was one that appears to have 
been present to the mind ofthe draftsman 
of these particular rules; and it would. have 
been easy for him tohave inserted words 
which would have made it clear that, in 


-. 


spite of. & Police investigation being - 


exact date, were unjustified. It is not,T 
` concluded before the magisterial enquiry 


‘think, necessary for usto go into that par. 


ticular point, because the main answer that 
is made on behalf of the prosecution to thig 
plea (viz., that the Police had no authority 


had been commenced or ordered, the 
conduct of any further "prosecution of the 
case should not be in the hands of the 


san 


` M 
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Railway Police and thatit would be entirely 
for the Magistrate 5» take such further 
tepa, as are mentioned in r, 22, Then 
again, the words used are “no such inves-, 
tigation shall be made.” It would have been 
easy to have added the words “ or continu- 
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already started, must at once.cease. I do - 


not mean to say that the proviso does not 
impliedly prohibit such continuation; but 
at any rate, the wording of the proviso 


primarily refers only to the making -of an - 


investigation after a Magisterial enquiry baa 
baan commenesd or ordered, and unless 


than that is really meant hy the. proviso, I 
do not think that we would be justified. in 
reading into the proviso words, which are 
entirely absent and might have been easily 
inserted, I give due weight to the con- 
sideration -that r. 22 shows that the Magis- 
trate who makes the enquiry is primarily 
intended to 'be the person, who should 
decide whether particular person should 
be brought tọ trial in connection. with the 
accident. 
prepared to hold merely because there is 
this. provision that the Magistrate should 


Have 8 -yank not lower than that of an 
ed," to indicate that the investigation, if - 
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contemplated by s.173. It is argued | 
he wonld not be so empowered" cp 
under sub-s, (Z) of r. 27 under, 84 the 
officer deputed.to conduct the investigation, 
into. the cause of an accident has to be of a 
I : 
and, therefore, it is argued by Mr. Thako? 
that, in complying with the provisions of 


*^Oháp. XIV of the Criminal Procedure Code, 


the Inspector must take the. place of 
officer in charge of the Police Station, 149 
not think that this is the necessary result, 


- because the Criminal Procedure Code doeg 
not prevent officers 
there are very alear indications that more. 


superior to th 
officer in charge of a Police Station: tron 


making investigations, and even a Magis- 
trate may under s. 159 of the Criminal 


' Procedure Code himself go and investigate 


But, atthe same.time,I am not: 


take steps to prosecute persons he considers - 
ariminally liable, that the Railway Police, if. 
they have, in fact, completed an investiga-. 


tion before the time mentioned in the pro- 
viso, are impliedly prohibited from 
exercising the ordinary powers which the 
officer in charge of.a Police Station has of 


making a report as to the result of his: 


investigation under s. 173 of the. Orimi- 
nal Procedure Code, -The provisions 
of the Oriminal Procedure Code apply, 
unless there isanything in any enactment 


-for the time being in force regulating the 
manner of investigating offences connected - 


with Railway accidents to the contrary. 


That is provided for by sub-s. (2) of 8.5.- 
Tf there is anything contained. in the rules 


under s. 84 that is opposed to the provisions 
of s. 173 operating in the. present .case, 
then undoubtedly the provisions ofs. 173 
must give way; but,in my opinion, there 


.is nothing that clearly. frustrates the 


authority of the Police Officer mentioned 
in s. 173 of the Criminal "Procedure: Code, 
who has completed his investigation at the 
timean enquiry under r. 20,18 commenced 
or ordered. It was the Sub-Inspector, who 
was technieally the officer in charge of the 


-Police Station at this Railway Station and 


Bo authorized to make the report that ig 


2 


trial, unless the contention ig 


authority to decide about the 


he, at first, suspended the 
‘applicant, he eventually 


or as itis put there—“ hold a preliminary 
enquiry" on the spot into the offenca which 


has been reported tohim, Section 178, in 


fact, requires the officer in char 

Police Station to submit His E a 
as his investigation has been completed 
and: the evidence is that it was, in fact, 
submitted to the District Superintendent of 
Police on May 17, 1926. lt is said that 
the Police, hearing of the agisterjal 
enquiry that had been ordered by the 
District Magistrate, hurried on the prc. 
ceedings and did all that they could to pre- 
vent the enquiring Magistrate alone decida 
ing who should be prosecuted in the pre- 
sent case. Whether that is true or not 
I do not think it is necessary for ug to 
enquire or discuss, because it has often 
been leid down that, if an officer basa 
power, the fact of his using it^from a bad 
motive does not invalidate the exercise 
-of that power; and in the present case. in ` 
fact, Ido not think that there ig anything 
to show that the action of the Police did 
in fact, lead to any embarrassing résult’ 
The District Magistrate, who is the main 


“action 
should be taken, received t ae 


a 4 he re 
tha enquiring Magistrate, and Priori 


: T cd of the 
decided that i 
should go on. The enquiring' Magistrate 
no doubt, took a diflerent view upon the 
question whether the applicant should 
be prosecuted, but .that cannot bar the 


: correct 
the trying Magistrate had no ju 
to act upon the Police repor 


i tt 
submitted to him. In my pos 
3 


he had jurisdiction to act upon that 
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report, and, therefore, I agree with both 
the lower Courts that that objection fails. 
The second objection 
Bub-r. (2, says the officer deputed to 
conduct thé investigation by the Railway 
Police shall in no case be of a rank lower 
than that of an Inspector, while in the 
present case the main investigation was 
conducted by the Sub Inspector. On the 
other hand, it has been proved that the 
Inspector was in touch with the Sub- 
‘Inspector during his investigation, that 
the Inspector verified certain statements, 
and that he was present on some occasions, 
when the Sub-Inspector was making en- 
‘quiries, Boththe lower Courts have held 
.that in the circumstances there was no 
gubstantial breach of this particular rule 
and that, in any case, if there was a 
breach it amounted only to an irregu- 
larity, which. has not occasioned a failure 
of justice, and which is, therefore, curable 
under s. 537 of the Criminal Procedure 
Code. I think the main thing to bear 
in mind is that a conviction or acquittal 
does not depend upon the question what 
particular officer actually conducts the in- 
vestigation which results in his trial, That 
is determined mainly by the evidence that 
is given at the trial and considered ; 
and the question whether that evidence 
has, in the first place, been elicited by 
‘an Inspector or by a Sub-Inspector is of 
very minor importance and does not really 
affect the result of a trial, except to 
this éxtent that the theory is that the 
higher the rank of the Police Officer in- 
vastigating, the more careful aud unim- 


peachable his enquiry is likely to be. 


I certainly cau see, in a case of this 
kind, no sufficient reason why the irre- 
gularity should not be held to fall under 


s. 037 of the Oriminal Procedure Gode, 


There is, as has been pointed out by 
the Sessions Judge, authority for that 
view, in regard to a breach of the pro- 
visions cf sub-s. (3) of s. 561 of the 
Oodeof Oriminal Procedure, which says 
that certain investigations must be made 
by a Police Officer of at least the rank 
of a Police Inspector. The provision in 
subir. (2) of r. 27 is analogous to 
the present provision in s. 157 that an 


officer in charge of a Police Station can. 


depute one ‘of his subsordinate officers 
(not being below such rank as the Local 
Government may, by general or special 
order, prescribe jn this behalf) to pro- 


is that r. 27, 


irregularity, which cannot be 
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ceed to the spot, to investigate an alleged 
oflence; and if he was not an officer 
of that particular rank, I would be 
certainly disinclined to hold that in or- 
dinary circumstances this fact would cause 
a failure of justice. In the present case 
the fact that the applicant took steps 
to make this objection at an early stage 
of the case can properly be taken into 
consideration in determining whether an 
irregularity of this kind has occasioned 
a failure of justice. But it seems to me 
that it cannot possibly be said to. have 
occasioned a failure of justice, especially | 
as the Inspector in this case did per- 
sonally take some part in the investiga- 
tion. Therefore, although I am not pre- 
pared to say that in fact the Police Ins- 
pector did “ conduct" the investigation ` 
within the meaning of r. 27, yet I 
think that the omission clearly: is an 
held to 
be a bar to a jurisdiction of the trial 
Court. That disposes of the two pre- 
liminary objections. 

The third point that has been discuss- 
ed before us is the question of the ad- 
missibility in evidence of a telegram, - 
which the applicant alleges that he sent 
after the accident to the Secretary to 
the Government ‘of Bombay, P. W. D. 
The relevancy of this telegram arises out 
of the discussion in the Sessions Court 
judgment about a point, on which ‘there 
was a conflict of evidence, as to the outer 
signal having been lowered or not. The 
Sessions : Judge has held that the fact . 
that the applicant failed to make mention 
of the signal being at danger in the 
telegram, Ex. 33, favoured the view of 
the witnesses who ssid that the signal - 
was in fact lowered. The other telegram, ` 
of which the applicant has obtained a 
copy from Government records, would 
certainly overthrow that particular argu- 
ment, if itis proved that he himself was 
responsible for sending it. I think there 


is also some force in Mr. Thskor’s cone. ` 


tention that the dopositicn of the Perr 
manent Way Inspector in ragard to what 
he learnt about this signal is really in- 
admiesible in evidence, as it amounts 
practically (to hearsay evidence. There 
is, therefore, a basis for allowing additional 
evidence in regard to thesending of the 
second telegram under s. 428 of the Cy). 
minal. Procedure Code, and I would have 
assented to that step being taken, werg 
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it not perfectly clear that really the question 
whether. this signal was 
is not one on which the conviction of 
the accused actually rests. It is olear 
from the judgments of both the lower 
Courts that he was convicted mainly be- 
cause he gave “line clear’ under circums- 
tances which were held to constitute a 
breach of rr. 109 and 112, and the find- 
ing that the signal had been lowered 


amounted to a different breach, viz, a. 


preach of r. 51. Nothing has been 
urged before us which leads me to think 
that the conviction in regard to rr. 
105 and 112 is not fully justified upon 
the findings: of the two lower Courts. 
The contention about there having been 
previous breaches which were acquiesced 
in, was, in my opinion, rightly rejected ; 
and it cannot he said that, because there 
may have been some such previous irre- 
gularities, which were not 
or checked by superior authorities, 
the rules had been modified by proper 
authority. It. seems to me that the con- 
viction of the applicant, && any rate of 
& breach of rr. 103 and 112, is one 
that there is no reason for our disturb- 
ing in revision. I would only, therefore, 
give him the benefit of the doubt in 
regard tothe question of the lowering 
of the signal and quash- the conviction 
so far as it depends upon a breach of 
r. 51. Tke sentence imposed is certainly 
very lenient, having regard to the loss 
of life and property occasioned by the 
accident and is fully justified by the 
breach of rr, 109 and 112, in respect 
of which he has been convicted. With re- 
gard to them I would dismiss the ap- 
plication. 
Mirza, J.—I agree, 
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trial—Hvidence of similar acts, admissibility of— 
Evidence of previous conduct, when velevani— Pena 
Code (Act XLV of 1860), s. 120A —Conspiracy to do 
series of acts—Charge, nature of— Specification of acts 
contemplated, whether necessary. 

In a prosecution for having conspired to bring 
false evidence against a person, the fact that the 
accused had previously instituted unfounded prosecu- 
tions against the same person is admissible in evi- 
Tag under s. 11 ofthe Evidence Aot  [p. 495, col, 


Makin v. Attorneu-General for New South Wales 
(1) and R. v. Bond (2), distinguished. 

Thompson v. Director af Publio Prosecution (3) and 
R. v. Flanagan (5), referred to. 

Section 10 of the Evidence Act applies only to 


‘thingssaid or done after thetime when the common 


intention was first entertained by one of, the con-. 
Spirators. [p. 492, col. 2.] 

The admissibility under s.11 of the Evidence Act 
in each case must depend on how near is the connection 
of the facts sought to be proved with facts in 
issue, to what degree do they render facts. in 
issue probable or improbable when taken with other 
facts in the case and to what extent would the admia. 
sion of the evidence be inconsistent with principles 
enunciated elsewhere in the Act. [p? 494, col. 2.] 

Where the accused are charged under s. 120A of 
the Penal Code of having conspired to do or cause 
to he dons a series of illegal acts itis not necessary 
that the charge should state in all its details the 
actual specific acts which the conspirators are alleged 
to have agreed to do orto cause to be done. [p. 496, 


co B : 

O'Connell v. Reg. (6), distinguished. 

Criminal appeals against an order of the 
Special Magistrate,  Insein, in Oriminal 
Regular No. 2 of 1927. 

i Messrs. Keith and Paget, for the Appel- 
ants. 

Mr. Gaunt (Assistant Government Advo- 
cate), for the Crown. 

JUDGMENT.—Htin Gyaw, appellant 
in this case, and Po Thaung, Po: Myit, 
Tun Sein, San Pe, Ma Hte and Ma Thet 
Yon, appellants in Criminal Appeal No, 838 
haveappealed against their convictions under 
s. 120B read with s. 194 of the Indian Penal 


. Oode by the specially deputed Magistrate 


at Insein. The appeals have been argued 
together and we propose to deal with them 
together in this judgment. 

On the 4th January, 1924, U Po Thet a 
wealthy landowner of Wakema died. The 
appellant Htin Gyaw is the son-in-law of 
U Po Thet, and was at one time on very 
friendly terms with him. His wife, however, 
died sume years before U Po Thet, and for 
some time before Po Thet’s death Htin 


- Gyaw's relations with Po Thet were strained. 


Po Sein Gyi and Po Chein are half brothers 
and nephews of Po Thet. They were living 
with him previous to his death, and claim 
to have been adopted by him. Po Thet's 
death was very 8udden, He suddenly became 


pad 


'ghould be committed to Sessions. 
. were then tried before the Sessions Court 
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paralysed.on the lst January and lost con- 
sciousness and he died without regaining 
consciousness three days later. The sud- 
denness of tlie death appears to have aroused 
suspicions.of foul play both in Htin Gyaw 
on the one side and in Po Sein Gyi and Po 
Ohein on the other. Htin Gyaw did not 


‘arrive on the scene until after Po Thet had 


become unconscious and the medical 
evidence showed that he could not have 
administered any poison, The proceedings 
against him did not, therefore, go very far. 
But after, the holding of an inquest into the 
eircumstances of the -death Po Obein and 


Po Sein Gyi were prosecuted for the murder . 


of Po Thet, The District Magistrate who 


was holding the ¢ominittal enquiry dis- 
charged the two accused, but this Court, 


on being moved by Htin Gyaw, set aside the 
order BE discharge and directed that d 
ey 


of Myaungmya, the trial resulting in their 


‘acquittal and a complaint by the learned 
| ‘Bessions, Judge against the present appel- 
Jants of having conspired to give false 
"evidencein thecase. Itis onthis complaint 


that the appellants have been convicted 
after a trial which lasted for some months. 

Two points of law have been raised in 
these appeals in connection with the con- 
victions, . A large amount of evidence was 
taken in thecsseas to previous activities 
on the part of Htin Gyaw egainst Po Ohein 
and Po Sein Gyi. It is stated that he has on 


many previous occasions made attempts: to’ 


have them convicted of criminal offences. lt 
is objected that allthis evidence was inadmis- 
sible in the present trial. | } 
objection m has been raised is as to the 

the charges. js ok 
ide picis . the ; admissibility of the 
evidence, it was objected in the Magistrate's 
Court that the evidence in question, though 
it might be admissible against Htin Gyaw 
dmissible against the ome accused, 

‘ection taken now is far more 
Do and is to the effect that the eviden ce 
isnot admissible at all either against Htin 
Gyaw or against any one else. The evidence 
relates to five separate incidents on which 
the learned Magistrate bas summed up as 
c end up the preliminary facts which 
concern the accused Htin Gyaw only, it is 
shown that he encouraged the servant of 
U Po Thet to lay a theft case against Po 
Sein Gyi and that no evidence was forth- 
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self a month later laid a further complaint 
oftheft against Po Sein Gyi which the 
Police threw out; that four months later he 
engaged a lawyer to appear in the case 
where Po Sein Gyi was accused oí attempt- 
ing to poison'U Po.Thet, though the old 
man laid no charge and even briefed the 


defence and though no good evidence was 


produced against the accused person; that 
he was active, in causing Po Chein to be 
searched for a revolver which was not found 
on him, and in causing asearch of U Po. 
Thet's house in which a revolver was found; . 
and that in this case, too, he engaged & - 
lawyerto watch the prosecution which proved 
abortive ; and finally, that he took witnesses 
to Rangoon and Jaid a charge of conspiracy 
against Po Sein Gyi, Po Chein and others, 
upon which they were arrested and -Jocked 
up, though the Police subsequenly found 
the charge to be false." 

Section 10 of the Evidence Act has been 
mentioned in connection with the admissibi- 
lity of this evidence but it seems to us clear 
thats. 10 has: no application at all to the 
matter. All but one of the incidents in 
question sertainly, and the other probably, 
are alleged to have occurred before the 


“death of U Po Thet andit is quite clear 


that at the time these incidents are alleged 
to have occurred, the common intention 
charged.in this case could rot have been 
entertained by any one of the conspirators, 
Section 10 only applies tothingssaidor done 


after thetime when such intention was first 
- entertained by one of the conspirators and, 


therefore, clearly does not apply to the 
matter now in issue. E 
It has been contended before us that the 
evidence as to all these incidents’ is in- 
admissible because there is in this case no 
question, as to the intention of Htin Gyaw. 
If he did in fact, enter into a conspiracy to 
give false evidence, he must have done it 
intentionally and it is contended that 
evidence of the previous conduct of an 
accused pereon in such cases is only admis- 
sible when the question of his intention is 
in issue. Inthe case of Makin v. Attorney- 
General for New South; Wales (1), itwas held 
that evidence tending to show that the 
accused has been guilty of criminal acts 
other than those covered by one indictment 
is not admissible unless upon tke issue 


' whether the acts charged against the accused 


(1) (1894) A. C. 57; 63 L. J. P. C. 41; 6 R. 973; 
T, 778; 17 Cox. O. 0,104; 88 J, P. dB. "i o e 
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were designed or accidental, or unless to 
rebute a defence otherwise open to him.’ 
In that casé, the evidence objected to was 
actually admitted, but it was laid down ‘jn 
the course of the Lord Chancellor's’ judg- 
ment at page 65*:—‘ It is undoubtedly not 
competent for.the prosecution to ‘adduce 
evidence tending to show that the accuséd 
has been guilty of criminal acts other than 
those covered by the indictment, for the 
purpose of leading to the conclusion that 
the accused is a person likely from his 
criminal conduct or character to have 
committed the offence for which he is being: 
tried. On the other land, the mere fact that 
the evidence. adduced tends to:show the. 
commission of other crimes does not render 
‘it inadmissible if it be relevant to an issue 
before the Jury, and it may be so relevant 
if it bears upon the question whether the. 
acts alleged to constitute the crime charged 
in the indictment were designed or accident- 
al, or to rebut a defence which woul 
otherwise be open to theaccused?’™ -  ' 
The next case cited to us is that of Jv. Vv.’ 
Bond (2). In that case; the prisoner, ‘a 
medical man, was indicted for feloniously 
using certain instruments on a certain 
woman with intent to procure: her mis- 
carriage. Evidence was tendered to show 
that he had previously used similar instru- 
ments on another woman with the avowed 
intention of bringing about her miscarriagé 
and that he had then used an expression 
tending to show that he was in the‘habit 
of performing similar:-.operation&’ ‘for the 
pame illegal ‘purpose. It ` was ^ held 
in that. case-by the majority of ilie" Court 
that the evidence was `- admisgible: . 
but Mr. Justice Kennedy, who was one of 
majority of the Bench, stated in the course 
of his judgment:—"It is not allowable to 
show onthe trial of an indictment that 
the prisoner has a general disposition to 
commit the same kind of offence as that for 
: which he stands: indicted’ and he approv- 
ed of the principle enunciated in Makin v, 
Attorney-General for New South Wales (1). - 
.' The other cases quoted generally affirmed 
the same principle, that when the admis- 
pibilty of evidence of previous crimes is in 
question, the general test is whether a 
question arises in the case as to intention 
or design. In one case, however, evidence 
as to conduct was admitted whiche had no 
(2) (1908) 2 K. B. 380; 75 L.J. K. B. 693; 70 J. P. 424; 
Bi W. R. 588; 95 Lr. T. 296; 22 T. LR, 633 
*Pageof (180!) A, CG— Ed] - - 
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direct bearing on the main point at ig 
and which was not held admissible for "the 
purpose of proving intention. We refer to 
the case of Thompson v. Director of Public 
Prosecution (3). In that case, the appel- 
lant-was charged with acts of gross inde- 
cency with boys and evidence was offered 
that he had in his possession a number of 
indecent photographs of boys. It was held 
that the evidence was admissible, because 
when .read with the other evidence 
in the case, it helped to establish the 
identity of the prisoner. There can, of 
course, be no doubt as to the general 
principle that evidence as to previous 
conduct is not admissible solely for the 
purpose of showing that an accused 
person is addieted in general to crimes of 
the nature of that with which he is charged 
and the principles enunciated in the cases ' 
cited, which form an exception to this 
general rule, are embodied ins, 15 of the 
Indian Evidence Act.. That section lays 
down that when there is & question whether 
an act was accidental or intentional or done 


- with a particular knowledge orintention, the 


fact‘such act formspart of a series of similar 
occurrences'in each of which the person 
doing thé act was concerned is relevant 
It seems quite clear to us that under this 
section the evidence that is objected to 
would not be- admissible in the present 
case. Itis contended also that it would 
not'be admissible under the cognate s. 14 
That section lays down that acts showing 
the existence of any state of mind such ga 
intention, knowledge, good. faith: negli- 
‘gence, rashness, ill-will ^ór good will 
towards any particular person, or. showing 
the existence of any state of “ody or bodily 
feeling, are relevant when the. existence of 
any such state of ‘mind or body or bodily 
feeling is in issue or relevant, It is argued 
that no question of intention ariseg in this 
case and that evidence of the acts named 
can only be given when the existence or 
the state of mind in question is itself 
relevant. Now it is quite clear that the 
evidence as to the earlier incidents in this 
case 18 not admissible for the purpose of 
showing that the appellant Htin Gyaw wag 
addicted to using the machinery of the law 
generally for improper purposes, but that 
does not im our opinion conclude the 
matter, If the evidence adduced on tbe 


(9 (1918) A. C. 221; 87 L. J.K, B. 478; 1181, mp 
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pointis believed, 'and for the purposes of 
the present argument we are assuming 
that the Magistrate's finding on this point 
, i8 correct, then they do indicate the state of 
mind of Htin Gyaw against Po Sein Gyi 
and Po Chein and the question, therefore, 
that arises is whether the existence of such 
state of mind is in itself relevant. That 
question seems to be entirely outside the 
scope of the decisions in the cases cited on 
behalf of the appellants. Section 11 of the 
Evidence Act lays down that facts not 
otherwise relevant are relevant if, by them- 
salves or in conneetion with other facts, 
they make the existence or non-existence 
of any fact in issue or relevant fact highly 
probable or improbable. < 

' We have been referred on this point to 
the case of R. v. Parbhudas Ambaram (4), 
in which it was pointed out that s. Ll of 
the Evideuce Act must be read subject to 
certain limitations. Mr. Justice Westin 
the course, of his judgment remarked, 
"gs Jl of the Evidence Act is, no doubt 
expressed in terms so extensive that any 
fact, which san, byachain of ratiocination, be 
brought into connexion with another, 80 a8 
to have bearing upon a point in issue, 
may possibly be held to be relevant within 
its meaning. But tbe connexions of 
human affairs are so infinitsly various and 


so far reaching, that thus to take the section. 


in its widest &dmissible sense, would be to 
complicate every trial with a mass of col- 
lateral enquiries limited only by the 
patience and the means ofthe parties. One 
of the objects of a law of evidence is to 
restrict the investigations made by Courts 
within the bounds prescribed by general 
convenience, and this object would be 
completely frustrated by the admission, on 
all occasions, of -every circumstance on 
either side having some remote and con- 
. jectural probative force, the precise amount 
. of which might itself be ascertainable only 
by a long trial and a determination of fresh 
collateral issues, growing up in endless 
succession, as the enquiry proceeded.” 


. We do not wish to suggest that the 
‘principles so enunciated are not correct or 
‘that the merefact that these previous acts 
of the accused Htin Gyaw may add to the 
probability of Htin Gyaw's having joined 
“in the present conspiracy would not neces 
warily make evidence of those acts admis» 
sible, but whilst accepting the general 
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principle, it is. extremely difficult to lay 
down any definite rule as to the exact 
circumstances in which evidence would be 
admissible unders. 11. Evidence -asto a 
geheral disposition on the part of an 
accused person to commit crime would not 
be admissible because the admission would 
clearly be against the general principles 
enunciated in the Evidence Act. But it 
seems tous thatit wasin accordance with 
the general principles enunciated ins. lL 
that the disputed evidence was admitted in 
the case of Thompson v. Director of Public 
Prosecutions (4) to which we have already 
referred. The sole question in issue in 
that case was as to the identity of the 
prisoner and the evidence was admitted 
because although not directly relevant at 
all, whenread with the other evidence in 
the case, it made the identity of the prison 
er morecertain, The admissibility under 
s. Ilin each case must depend on how 
near is the connection of the facts sought 
to be proved with factsin issue, to what 
degree do they render facts in, issue 
probable or improbable when taken 
and to 
what extent would the admission of the 
evidence be inconsistent with principles 
enunciated elsewhere in the Act, Under 
s. 14, Exception 1, & fact relevant as show- 
ing the existence of a relevant state of 
mind must show that the state of mind 
exists not generally but in reference to the 
particular matterin question. Tt might, 
we think, quite fairly be argued that if the 
acts of Htin Gyaw sought to.be proved had 
been acts in which he had sought to set 
thelaw in motion against third persons, 
those acts, though showing his state of 
mind, could not be held to show his state of 
mind in reference to the particular matters 
in question. But in the present case 
Htin Gyaw is charged with entering 
into a conspiracy to bring false evidence 
against Po Chein and Po Sein Gyi and all 
the previous acts of which evidence is 
now sought to be given are acts in which 
he acted against either Po Chein or Po 
Bein Gyior both. The connection in the- 
present case is not, therefore, remote. In 
the case of R. v. Flannagan (5) Mr, 
Justice Butt remarks:—“When considera 
ing the admissibility of evidence of pre. 
vious actg, I have heard something of the 


authorities but first of alland before any 


authority, I desire to say this, that I think 
(5) (1885) 15 Cos. O, O. 403 at p. 408, 
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where the authorities are at all in conflict, 


the safest rule to be guided by is one of. 


common sense," Andif common sense be 
applied to the present case, then it seems 
to us to bə onthe sideof admitting the 
evidence. The evidence does indicate the 
state of Htin Gyaw's mind as regards Po 
Ohein and Po Səsin Gyi, and does add 
to the probability of his having taken part 
in concerted action against these two men. 
We are of opinion in all the circumstances 
of the case that the evidence objected to 
ele unders.ll of the Evidence 

et. ` 

It has been suggested .also. that it is 
admissible under the provisions of s. 8 
as showing a motive fora factin issue or 
relevant fact. It is objected on behalfof 
the appellants that the evidence that is 
Bought to be given is not evidence of 
motive but only evidence of the results of 
motive. That isno doubt the case, but, 
itis quite clear that the fact that a person 


has pursued acertain course of conduct: 
over a considerable period does indicate . 


that he has a strong motive for that con- 
duct, thatis to say, in the present case 
the previous conduct indicates strongly 
that Htin Gyaw hadamotive for getting 
Po Ohein and Po Sein Gyi' into trouble. 
Bat it is unnecessary to pursue the paint 
further as we consider that, whether s. 8 
is applicable or not, the evidence that 
has been objected to was admissible as 
against Htin Gyaw under s, 11. 

. Andifitis admitted as against Hiin 
Gyaw, we do.notsee how it is possible to 
exclude it as against the other appellants. 
Itit tends toshow that Htin Gyaw agreed 
with oneof the other accused to do a 
certain act, it must equally show that 


that other person agreed with Htin Gyaw. 


to do the same act. Ofcourse, by itself it 
proves nothingand the question as to 
whether it is sufficient coupled with the 
other evidence to prove the conspiracy 
is a question of fact with which we shall 
deal later. 

The second legal point which has been 
Strongly urged infavour of the appellants 
in this case is in connection with the 
charges framed againstthem, The charge 
against each one of the. appellants is 
oouchedin very similar terms and it will 
be sufficient if we sei forth «hera the 
terma of the charge against Maung 
Htin Gyaw alone, Taos charge reads as 
followsi-— l 
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"That you, between the months of 
January, 1924, and August 1926, at or near 
Wakema conspired with Maung Po Myit, 
Maung Tun Sein, Maung Po Thaung, 
Maung San Pe, Ma Hte, Ma Thet Yon and 
Maung Pol), to commit an offence punish- 
able under s. 194, Indian Penal Code, 
namely, .the giving of false evidence 
against Po Sein Gyi and Maung Po 
Chein knowing it likely that you would 
thereby cause the said Maung Po Chein 
and Po Sein Gyito be convicted of ‘the 
capital offence of murder and that in pur- 


 Buanee of such conspiracy you made the 


following false statements in the Myaung- 
mya Sessions Trial No. 220f 1926, namely 
—(the particular statements are then set 
forth) and further that in the pursuance 
of the saidconspiracy the said Po Miyit, 
Tun Sein, Po Thaung, San Pe, Ma Hte, 
MaThet Yonand Maung Po U did give 
false evidence in the said Sessions trial as 
B in the charges now framed against 
them." 

Itis urged that this charge does not 


‘give sufficient particulars of the offence 


with each conspirator is charged and that 
as framed it is not a proper charge of an 
offence unders.120B ofthe Indian Penal 
Code. Itis contended that the common 
agreement alleged is not a common agree- 
ment to commit any specific act of per- 
jury, but that ít is rathera common agree- 
the conviction of Po. 
Onein and Po Sein Gyi. The procuring 
of the conviction of these two men is not 
necessarily illegal andifthe charge could 
be valid at all, itis argued thatit should 
have been framed differently, as a con- 


.Bpiracy to do an aet which isnotillegal by 
illegal means, In that case the agreement al» 


leged wouldnotin itself be illegal,but what 
would be illegal would be the means by 
which the agreement had to be carried 
out. Ifthat contention is correct, then 
the offence charged would be one for 
which the accused could not be prosecuted. 
without the sanction of the Governors 
General in Council, the Local Govern» 
ment, or some . officer empowered by the 
Governor-General in Council on its behalf 
under the provisions ofs. 198A of the Code 
of Oriminal Procedure. Section 120B of 
the Indian Penal Oode describes the 


. punishment, to whicha partytoa criminal 


conspiracy is liable. The meaning of tha 
term “criminal conspiracy” is explained 
in 8, 120A and the question for our decision 


a 


at present is whether the charge as framed 
isa proper charge that the appellants 


have agreed to do or to cause to be 
done an illegal act. Section 33 of the 
.Qode lays down that the word “ast” 


- denotes a series of acts as’ wellas a 
single act. It is clear, therefore, that 
if the charge is that the appellants agreed 
to door cause tobe done a series of illegal 
acts, then the offence charged would come 
within the meaning of criminal conspiracy 
under s. 120A (1). We know ofno authority 

. for the view that .before an offence of 

. Buch à nature ean becharged the charge 

-must state in all „ite details the actual 


. specific acts which the conspirators are - 


alleged to have ágreed to do or to cause 
- to be done,. In most conspiracies the 
agreement amongst the conspirators is of 
a general nature,and there is no agree- 
' ment asto the specific act’ to be done by 
each conspirator, In a conspiracy for 


it can seldoniif ever be generally agreed 
as to really what particular aot of waging 
war isto be' done by each eonspirator. 
That must of ; necessity depend on how 
. the conspiracy develops, but the offence 
of conspiracy is nevertheless complete 
from the time of the original agreement. 
. We have been referred to the ‘case of 
-O'Connelijv. Reg. (6). In that, case certain 
‘counts of the - indictment against the 
. accused persons.were held to be bad. The 
. following. passage. in ^ the judgment 
„of. Lord ‘Campbell :àt page 1157" is 
particularly: .relied 'ón:—"The . 
Judges areunanimotsly of opinion that 
the sixth and'seventli® counts of the in- 
‘dictment, stating.“ générally conspiracies 
to effect changes in the‘ Government and 
Ja repeal of the ` legislative union, by in- 


timidation and a display of physical force, . 


are bad; and lam. clear that they are 
89; as they: give the defendants no informa- 
tion of the specific offences which they have 
to answer.” But the real objection taken 
to the counts of the indictment in that case 
.was that as framed they did not specific- 
ally “allege a conspiracy to do anything 
that was unlawful. Lord Chief Justice 
Tunnel remarks in the’ course of his judg- 
mat (at page 1092*):—“With respect, how- 
ever, to thé sixth and‘seventh . counts, in 
the form in ' which they ‘stand upon this 
(8) (1844) 8 È. R. 1086; 11 Ol, &.Fin. 155; 0 Jur, 26; 
x 0, C. 413: 65 R.-R. 59. i 
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record, we ail concur in opinion, that theY 
donot state the illegal purpose and de” 
sign of the agreement entered into be” 
tweenthe defendants, with such proper and 
sufficient certainty, as to lead to the 
necessary conclusion that it was an agree- 
ment to do an act in violation of the law." 

^ The objections taken were not that the 
spécific illegal acts charged were not set 


forth in sufficient < detail, but that the: 


charges did not: set forth clearly ‘and 
“definitely that anything unlawful had 
been done. -Now that is’ clearly not the 
case here. Whatever objection may be 
taken to the form ofthe chargein present 
case, itis perfectly cléar that it does set 
forth -very clearly that the appellants did 
agree to commit -an illegal act, namely, 
the giving of false: evidence. We do not, 


‘therefore, think that O’Conmell’s case (6) 


is of any real assistance to the appellants on 


, . this point. 
instance to .wake war against the King, . 


There were a number of other’ counts 


“in that caseto which no objection at all 


was taken and in those counts the charges 
were of a general nature without specify- 
ing the. details of the particular means 
by. which the acts agreed to would be 
carried out. Itis quite true as contended 
that the appellants in this case could not 
have specifically agreed that some of 
the statements ultimately made which are 
alleged to be false should be made, but 
thereis nothing to prevent them’ from 
agreeing generally that a false case should 
be concocted and. that false evidence 
should be given, the details of that false 
evidence -being left to be "worked out 
later. Forthe offence of conspiracy, it 
is not necessary to prove that any illegal 


.&et at all hasactually been performed in 


pursuance of the conspiracy. Whatit is 
necessary to proveis that there has been 
,8 general agreement to commit an illegal 
actor a series of illegal acts, but it 
seems tous that that is what the charge 
in the present case set forth and that the 
fact that there was no general agree- 
ment to make any one specific false 


statement’ would not affect the matter. 


It may also be correct that on the facta 
alleged.a charge might have been framed 
Of conspiring to do a lawíul ast by un- 
lawful means. But that is not the charge 
that has been framed, and we are not 
satisfied thatthe charge that has been 
framed is defective in any way. It is 
contended that tho charge is bad om 
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account of the vagueness of its terms. It 
is" true that in the: charge the only allega- 
tion asto the actual agreement is that 
the appellant agreed generally to give 
false: evidence. But - that is clearly :a 
charga of agreeing to commit . an offence 
and the overt acts alleged 'to -have been 
committed:in pursuance of ‘the conspiracy 
are definitely set. forth in the charges. 
We do not see howit would: have been 
possible to frame the charges with greater 
exactness nor can we hold that the appel- 
lants were nof given sufficient intimation 
in ‘the charges of what ‘offence they were 
alleged to have committed. 

[Note.—The rest of the “judgment deals with the 
‘evidence and is not material for the purposes of-this 
eport.—Ed.] _ 

. AGN, A. Appeal allowed, 


pi 


NAGPUR JUDICIAL COMMIS- 
^. 'SIONER'S COURT. 
ORIMINAL APPEAL No. 126 B or 1927. 
4 February 19,1925. : 

Present : —Mr. Kinkhede, A.J. 0.’ 
SHEVANTI—AOOUSED—APPELLANT 
- Versus ` 
EMPEROR--RESPONDENT.: 


Criminal  trials—Burdemw of | proof —Abetment— 
Intention—Absence of..knowledge of nature of act 
aided—Act or omission, whether abetment —Inference of 
guilt, when justifiable—Criminal Procedure Code 
(Act V of 1898), ss. 114, 809—"'On all charges”, mean- 
‘ang of —Assessors’ opinion on some charges not sepa- 
mately recorded—Conviction, if legal. — . 
= The--burden of proving the guilt of the. accused 
lies entirely on the prosecution and the law does not 
cast on the accused any burden of proving. his 
innocence. : The proof of the'case -against the accused 
does not depend for its support upon -the absence.or 
want ofany explanation. on the part. of the -accused 
but upon the positive affirmative evidence of his 
_ guilt as given by the Orown. p.500, col. 1l] - 
. AR.v.Frost (1) and. Amritalal Hazra v. Emperor (3), 
relied on. «. 
, A mere giving of an aid or omission to. give it 
. will not. make the act an abetment of an. offence .if 
, the person who. gave the aid didnot know that an 
offence was being committed or contemplated. . There 
must be an intention to aid an offence or.to facilitate 
_ the commission of.an- offence and there must be 
. knowledge or belief that the act being. committed was 
an offence. [p. 501, col. 1.] i 
© “Ram Nath v. Emperor (8), followed. < 
In order that an omission may amount.. toian abeta 


~ment.it must, .be shown further that, the -omission . 


involved. a breach of legal obligation.. [p. 501, col, 


^" Khajah Noorul Hossein v. C. Fabre Tonnerree (4) 
. Rad- Emperor y, Cooverji Nasarwanji (5), relied on, . 


aa 


In order to justify the inference of guilt, thé 
inculpatory facts must be incompatible with the in- 
nocence of the accused upon any other reasonable 
hypothesis than that of his guilt; the proof of guilt 


‘thus dispelling allreasonable doubts. [p. 502, col. 


1. . ; 
Obiter.—The.words ‘on all charges’ in s. 309 of the 


Criminal Procedure Code mean that distinct opinion 


on: each: charge must be taken and recorded and 
omission to doso is fatal to the conviction of the 
accused on a charge on which the opinion is not taken 
and recorded. [ibid. 

Queen v. Matan Mal (1), £ollowed. 


Oriminal appeal against the decision of 
the Sessions Judge, Akola, dated the 12th 
E 1927, in Sessions Trial No. 11 of 
1927, | 
Messrs. S. A. Pande and G, G, Hatwalne, 
for the Appelíant. 

Mr. G. P. Dick, for the Respondent. 


JUDGMINT.—One Sampat Teli (P, 
W. No.7) of Telhara in the Akot Taluq is 
the husband. of the appellant Shevanti 
who was married to him when she was, 8 
or 9 years old. After attaining the age of 
puberty shelived with hey husband. In 
Divali of 1926, she was brought to Danapur 


-to stay with her mother &nd brothers Shiva 


(D. W.No. ly and Pundalik (P.-W. No. 15). 
One Baliram (P. W. No. 19) whoisher cousin, 


. also lives in Dauapur. At a-caste pancha- 


yat held sometime in May, 1927, the appel- 
lant's brothers, Shiva and Pundalik, were 
remonstrated . for having kept their sister 
Bhevanti away from‘ her husband for ‘a 
very long time.. Within -a few days of 
this, Sampat came and took her away to 
Telhara, 
On the 24th of August, 1927; Shevanti 
came back from "Teihara to Danapur with 
her husband Sampat.- The Police Patel 
Sukdeo.(P.' W. No. 8) saw them both that 
evening at the house of Baliram (P. W, No. 
16) She was then lying ill and growning 
on & cot, The next day Sukdeo -Patel 


- learnt that the dead body of a child had 


been: found in the river Wan of the village. 
Sukdeo Patel accordingly went to the bank 


of the river and saw the body entangled . 


among thorns at some.distance from the 
bank. At some distance from the body, 
a piece of red chhit being a shirt or upper 
bodice of a Muhammadan woman was also 
found in the water. After -taking out the 
body and wrapping it in the said cloth he 
caused it to be kept on the bank and sent 
a report (Ex. P-12) to the Hiwarkhed sta- 
tion house, The usual inquest was held 
by the Police and-the body of the child 
was ‘sent ior post mortem -examination tg 
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> Exhibit P-2 isthe inquest report. 
The post mortem report (Ex. P-10) made 
by Pandurang, Assistant Medical Officer 
(P. W. No. 9), shows that the child was 
orn alive and that its death was due to 
drowning. ^  . 

The Police investigation brought to light 
certain facts which created suspicion 
about Shevanti being pregnant with an 
ilegitimate child and having been recent- 
ly delivered and being concerned in drown- 
ing the new korn child in the river. 
Acting on this suspicion a search was 
‘caused to be made at the houses of Pun- 
dalik and Baliram, and certain blood-stain- 
ed clothes were got hold of (Exs. P-6, P.7 
and P-8). Onareport of the Sub-Inspec- 
tor of Hiwarkhed put up before the Sub- 
Divisional Magistrate, Akot, the latter 
officer ordered the appellant to be examined 
by the Civil Surgeon, Akola, with a view 
to ascertain whether she was recently de- 
livered. She was accordingly examined 
on 29th August, 1927, by the Assistant 
-Qivil Surgeon (P. W. No. 14) and Ex.P-9 
.i8 his report. A challan under s. 302, In- 
dian Penal Code, was accordingly drawn 
.up and lodged before the Sub-Divisional 
Magistrate, Akot, on 5th September, 1927, 
implicating the appellant, Shevanti. The 
Committing Magistrate after examining 
several witnesses disbelieved the story as 
to Shevanti having gone to the river at 
f ».«. and to have delivered on the road as 
shown in the map (Ex. P-18). He also 
held that it was impossible for a woman 
recently delivered to walk all the distance 
to and fro, and that the probability was 
that the delivery took place before evening 
at the place where she was found lying by 
the Police Patel (P. W, No.8). He inferred 
that her husband Sampat (P. W. No. 7) had a 
hand in the disposal of the child; but that 
matter was of no consequence as the com- 
mitment was only of Musammat Shevanti 

under s. 302, Indian Penal Code, 

The trial commenced in the Sessions 

Court on 5th December, 1927. To the charge 
of murder under s. 302, the Sessions Judge, 
that very day, added an alternative charge 
of secretly disposing of the dead body of 
the child by throwing it into the river, Wan, 
and in the alternative of handing over the 
. child to some one else with the intention 
that it should be so disposed of, under 
$, 318 or 8. 318/109, Indian Penal Code, and 
then proceeded to examine the witnesses for 
; he prosecution, After having examined 16 
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witnesses for the prosecution on the 5th and. 


'6th December, 1927, the learned Sessions 


Judge on the 7th December, 1927, added a 
further alternative charge under s. 317 or 
8. 347/109, Indian Penal Code, to the effect 
that the appellant was exposing orallowing 
to be exposed, her newly born alive child 
with the intention of wholly abandoning it. 
Thereafter the appellant was examined and 
her defence also recorded and the evidence 

f two of her witnesses was taken down. The 
case was then argued. and the Assessors 
were required to state their opinions. The: 
Assessors are- all agreed that the appellant 
was pregnant and that a child was born to 
her. Two of them are agreed that she was 
confined and the child was born to her, at 
Baliram's house, and that it was-legitimate, 
one called it illegitimate, and the remain- 
ing fourth Assessor doubted whether it was 
legitimate or illegitimate. One of the 
Assessors says that the child found on the 
river was of Shevanti, but the rest three 
others think that there is no proof of the 
identity of the child found on the bank of 
the river, Wan, with that born of Shevanti, 
The Assessors differ asto thechild being 
born alive: one being doubtiul, and the 
other three being positive that it was not 
born alive. All of them are, however, agreed 
that as Shevanti was insensible and did 
not know anything, she was not re 
sponsible for what may have happened 
to her new born babe: It is noticeable 
that the learned Sessions Judge did not 


require the Assessors to state their opinion 


as to whether the appellant, if not guilty 
of the substantive offence punishable 
under s. 317, was, at any rate, guilty of 


‘the abetment thereof. 


The Sessions Judge found that Shevahti's 
denial of pregnancy was futile. The .evi- 


. dence of Assistant Civil Surgeon C. W, 
: No. 14), her husband Sampat (P. W. No. 3 
the professional dai or midwife Man 


j 
i 
d W. No. 11) and her mother-in-law Soni 
P. W, No, 13) clearly shows that she was 


"pregnant. Her pregnancy being thus catis- 
 faetorily proved, the further fact that 
.Bhe was recently confined is proved by 


the medical evidence given by (P. W. No. 


- 14), according to whom the confinement 


must have taken piace a week before 


- his examination. The circumstances detail- 


ed in para, 11 of the Sessions Judge's 
judgment" and the evidence discussed - 
therein clearly point. to the conclusion 
that the child born -of. Shevanti wag 


td 
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rightly held that her delivery took place 
at Baliram's house and not on the river 
or on the road. The point that the 
death of the child whose dead body was 
found in the river was due to drowning 
is also clearly established by the medical 
evidence of Pandurang (P. W. No. 9). 
But the important point still remains 
whether the identity of the child whose 
dead body was found in the river with 
that born of Shevanti is satisfactorily 
proved by the prosecution. As to this 
there is really no direct or satisfactory 
proof on record; the Sessions Judge had 
to depend upon certain inferences from 
the ‘surrounding facts and circumstances 
of the case. The question, therefore, is 
whether the inferences drawn in the case 
‘have been correctly drawn by the Sessions 
Judge. . | 22 
-It is -argued before me that both 
.Rhévanti and her husband are of dark 
.colour. and the ‘child found in the 
river being of fair complexion, the proper 
loferenca -to be drawn from . this was 
‘that it’ was not theirs. It appears that 
from thése very premises the. Sessions 
.Judge.has drawn the inference that it 
was not Sampat'a So far his conclusion 
is unimpeached. The learned Pleader, 
who appeared for the appellant before 
.me, has asked me to draw the further 
inference that it was not Shevanti's: In 
fhis connection my attention ie drawn 
.to the additional circumstance. that the 
cloth found in the river at some dis- 
tange from the dead body of the child 
had the appearanee of a shirt or upper 
- bodice of a Muhammadan woman; the 
Suggestion being that the dead body is 
of a child of Muhammadan origin. 
‘Jearned Sessions Judge has discarded a 
similar suggestion, in the penultimate sub- 
para, of para. 14 of his judgment 
for two reasons; firstly, that the Police 
investigation did not bring to light any 


‘other case of the birth of áa illegiti- 


‘phate child in the neighbourhood, and 
&écondly, that it was quite possible that 
. fhe cloth might have, been left there by 
some woman when washing her clothes 
“dud. been carried away by the stream. 
There is nothing to show how far the 
investigation probed the matter, and, as 
to the second reason, suffice it to say 
that it appears to be a mere conjecture 


And cannot supply the place of positive 
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The 
. but observe that 


Q.J., in R. v. 
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evidence. The fconcluaion that- the dead 
body was of the child of Shevanti is to 
my mind not fully supported by the evi- 
dence on record and ‘the probabilities of 
the case. I differ from the. Sessions 
Judge on this point of identity. . 
Naturally, then the question .. arises, 
firstly, as to what has bscome-of the 
child whom Shevanti had recently given 
birth, and whether she had any,hand in 
disposing it of, and secondly, who. must 


“account for -the absence. of the child. 
The medical evidence of the- Assistant 


Civil Surgeon (P. W. No. 14). affords suffi- 


cient data for holding that the first deli- . 


very is more painful than subsequent 


ones, and that pain. may start - days .be- 


fore or 24 hours] before. 'The Sessions 
Judge has diseussed this question. in 
paras. 19 to 23 of -his judgment, 


.He thinks that in this case the. burden 


of explaining certain facts was upon the 
accused. The explanation -elicited . by the 


. examination of the. accused was that:she 


did not know what happened, .and-:;it 
must be takenfor what it.is worth., The 
Sessions-Judge, however, has rejected the 
explanation ona theory of his.own that 
‘women are not unconscious on delivery 
in normal cases, But’ in doing so ha 


“hag assumed that the present was a casa 


of a normal delivery. He based -his 
assumption on the fact that the appel: 


. Jant was going about her household duties 


soon after and performed her journey 
on Saturday following, and did not com- 
plain.of the loss of her.new born child, 
I think the Ssssions Judge was not justis 


fled in the circumstances of the case, in 


making such assumptions by throwing 
the burden on the appellant of offering 
explanation iu this connection, I cannot 
it would have mas 
terially helped the case for the defence if 
Shevanti had offered a true explanation 


of the real state of affairs as they happen. 


ed, instead of suggesting the very ima 
probablé story that .the whole case was 
a concoction, by going to the length of 
even denying her own -pregnancy. But 
that could not lighten the burden of 
proof that lay heavily on the prosecution 


“to prove her guilt. 


The following observations of Tindal, 
| Frost (1) quoted in 


1) (1839)9 Car, & P, 199; 4 St, Tr, Os.) 83 
Mas 0.9, 149, i : i i i 4 


{w 
a 
ES 


is 


PAmritalal Hazra v. Emperor (2) show that 
‘th burden: must lie entirely on the pro- 
, Becution;' and the law does not cast on 
t the “accused any ` burden of proving his 
3Xinnocence:-' ; 
. |.On the part of the prisoner, the learned 
~Cpunsel ‘who appear for him state, and 
I {think they are justified in so stating, 
Pon he is not bound to show what was 
the . object; or purpose or intent 
of the acts that were undoubtedly 
r Aca by the prisoner at the Bar. His 
t Counsel say the offence charged against him 
"must -be- proved by those who made the 
; charge, that ‘he stands only to hear the 
: ‘evidence that is: given against him, and, 
"therefore, hé is not bound to show at all or 
tin.any way whatever, what his real object 
‘gr design was, Undoubtedly the proof of 
“the! case against the prisoner must depend 
“for ‘its’ support not upon the absence or 
“want of any explanation on:the part of the 
*prisener- himself, but. upon the- positive 
* affirmative." evidence of -his guilt that is 
"piven?by the-Orown. It is not, however, 
Can unreasonable . thing, and it daily occurs 
efn itivestigations, both civil and criminal, 
“dhat if ‘there is & certain appearance made 
veut against a'party, if he is involved by the 
clavidencein:a state of considerable suspicion, 
che is called: upon; for his‘own sake and his 
bw safety, to state: and to bring forward 
"thé^circumstaences, whatever they may be; 
"which. might reconcile- such suspicious 
'| appearances with perfect innocence, " 
| "In this particular case as shown above 
.Ahe case-against the appellant must depend 
for’. its ‘support not upon the absence or, 
want:of any- explanation on her part but 
upon ‘the positive: affirmative evidence o£ 
her guilt that is'given by the Crown. The 
. denial of guilt by the appellant and absence 
‘ofany true explanation by her did. not in 
, any-way lessen the burden "which lay on the 
‘prosecution of proving ber guilt. In para, 
90. of-the judgment under appeal the learn- 
"ed Sessions ‘Judge very candidly remarks 
ag to the details of what happened, we 
“\gannot say: clearly from the record." In 
this state-of things it was wrong to infer 
‘that Shevanti must have been a consenting 
.party to the- disposal of her new born child. 
The Sessions Judge also observed: "It is. 
‘of: course, quite: possible physically. that 
-° Shevanti might have performed the journey 






( (2) 20 Ind ‘ Cas: 518;-42 O 957 at pp: 1014, 1015; 2 
gu J, 33; 16 Or. L, d, 40719 0, Wi N, 614, i 
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Buch proof. is wanting. Moreover, 
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to the river. Butitismore probable that 
the child was taken there and thrown in by 
one oi her brothers." I think thatin the 
case ‘ofa recently confined woman and that 
too ofa first delivery it would practically 
be an impossible feat for the woman to per- 
form of gcing herself to the river to throw 
away the child with a view to get rid of it. 
lt was, therefore, right for the Sessions 
Judge to have held that Shevanti hérself 
did not take the child and dispose it of. 
He was also right in holding that she was ' 
not liable to beconvicted of themurder of the 
child. Similarly, the charge for an offence 
unders. 318 or forabetment thereof could not 
hold good in her case. He, however, thought 
that he could convict her of an offence of 
abetment of murder and abetment of 
exposure and abandonment of the child. 
But admittedly ‘she was not charged. with 
abetment of murder and the Asseseors 


"have not been questioned on that point. 


On the whole, the learned Sessions Judge 
very: rightly, gave her the benefit of doubt 
based on the possibility that she did 
not contemplate that the child should te 
killed, LA 

This narrowed `the - compass of her £0- 
called guilt and the Sessions Judge address- 
ed himself in para,.22 of his judgment to 
consider the question as-to whether the 
guilty of.a&n offence’ of 
abandonment ‘or of itsabetment. In this 
connection the Sessions Judge had: can- 
didly.remarked:: "The principal . offence 
seems clearly to. have been committed by . 
some one who had assumed the care of the - 
child for the time being. The child was 
exposed and left in theriver with the inten- 
tion of wholly abandoning it." Here the 
Sessions Judge proceeds on the assumption 
that the child whose dead body, was found 
was of the accused, but as pointed out ae 
the 
investigation has not, as remarked bythe 
Sessions Judge, disclosed particular person 
or persons, connected with the commission 
of the offence under s. 317, Indian Penal 
Code, but thinking that the conviction of 
the principal was nota necessary condition 
to.the punishment of an abettor, the Sessions 


Judge proceeded to discuss the question 


whether Shevanti abetted the offence,of 
abandonment. He drew the inference that 
she must bave.conspired with her-relatives 
in arranging the removal of the child and 
that she must have, at least, known that 
they were thinking to get rid-of the child 


Pn 
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B. 317/109, Indian’ Penal Code. . f 

Itis contended before me that this con-. 
viction is. bad as it. is of the essence of 
offence under s:317/109 that-the intention 
of wholly abandoning. such child must be 
proved, Proof of such intention is, it.is said, 
wholly wanting. Onthe facts proved in this 


ease it is difficult to concur with the Sessions | 


Judge's conclusion in this respect, as, itis 
uag 


not clearly established that, between the ` 


delivery and the: disappearance of the child 
from her, the. appellant was in a condition 
to know. what was being done with it, so as 


to: justify the imputation to her.of an’ 


intention of wholly abandoning it; if there 
was any. omission on her pari I am not 
prepared to hold that it was.an illegal 
omission. The’Sessions Judge's remarks, 
that she was.bound for .the protection of 


her child to resist ita being taken away and. 


to give ‘the alarm and to disclose the facts 


as soon ‘she could and that, all. this. she. 


failed to’ do,- proceed on -the. assumption 


that she was in full possession of her senses / 


at- the time the. child was taken away. If 
the: appellant was in a temporary. swoon, 
as ; is very likely, 
neither handed over the child, nor .pro- 


. fasted against its removal, by any. person , 


interested in getting rid of it. The convic- 
tion must, therefore, fail, on this ground. 


-The Sessions Judge while adding. the . 


alternative charge under s. 317, Indian 


Peual-OCode, made it. sufficiently compre-' 
hensive soasto include even the abetment . 


thereof. The provisions of law having 
. been complied with, it was open to him to 
convict, the appellant for abetment of the 
offence under s. 317, though not. of the 


substantive offence itself, if the evidence on . 
record wa3 sufficient to warrant, such con-. 
vietion. A person abets by aiding when: 


. by any, act done either, prior to or, at the 


time of the commission of an act he intends- 

to facilitate and “does, in fact facilitate . 
intention ` 
should: be to aid the commission of, a crime. - 
A mere giving of an aid will not make. 
the act an abetment of an offence if the. 


the commission, thereof. . The 


person who gave the aid did. not know 
that an offence was being committed. or 


be to aid an offence or to facilitate the 
commission of an offence, But if the. person 
who lends his support does, not know or has 
no reason to believe that the.act which. he is 
i ding or supporting was;in itself criminal 


o. o BHBYANTE D. BMPEROR, 1. 
somehow, and actually convicted her under 


‘of the offence by 


-eriminal: Queen v. 


she ‘could . have” 


. the: Assassors, to state his 
contemplated. The intention should tbns . 


re 


got 


act, it cannot: be said: that he intentionally 


' aida- or.facilitates the doing of the offence: 


per Mukerjes, J., in Ram Nath v.. Emperor 
(3). «In order to prove. abetment by illegal 
omission it is necessary to show that: the 
accused intentionally aided the commission 
| his non-interference; 
Khajah Noorul- Hossein: v. C. Fabree Ton- 
nerree (4); and. that the omission involved & 
breach of. a legal obligation, Abetment 


‘by omission would only be punishable if 


the omission were an- illegal omission; 
Emperor v. Cooverji Nasarwanji (5). In 
order. to convict a. peraon of, abetting the 
commission of & crime, it is not only 


. necessary. to. prove that he has taken part 


in. those. ateps of the transaction which ara 
innocent’ but in some. way OT other. it is 
absolutely. necessary to connect him: with 
those/steps-.cf the transaction. which. are. 
rir Nim Chand Moler 
seer (6). In this case there is. no. evidence 
Laa on record tending to'show that 


‘the appellant was in.a mental as. also. 


physical condition to.abet either by. act or 
bv illegal omission. the commission of the 


offence under s.317, Indian Penal Code. 


The mere cireumstance that after tha 
commission of the offence by some one 
else, she did not bewail the loss or bestir 
herself to report the offence is. not, incon- 


` sistent ‘with her innocence. , It may be due 


to her physical inability or mental incapaci- 
ty to interfere at the time of removal of 
the child from her custody or even want 


of inclination on her part to do anything, 


'auffering ag. she must have then been from 


the after-effects of a painful first delivery. 
Her subsequent. failure to do any of 
these things, doss not aid the commission 
of the offence, though it might aid the con- 
‘cealment of an-cffence already ‘perpetrated. , 
“But a further objection is taken before 
methat. the-Sessions Judge convicted the 
appellant of the . abetment of the offence 
under s.317, Indiam Penal Code, without: tak-. 
ing theopinion of the. Assessors on the point. 
This. is: not- permiasible io - view ofthe 
clear provisions.of s. 309, Criminal" Pro- 
cedure Code, which makes it obligatory 
on the Sessions: Judge. to. require each of 
opinion orally on 


J. Cas: 714: 47 A.268 at. p. 275; 22 A. 
set R @ A 25 Cr, 28 Or. L. 2.302; A. T R. 
ü” 2 Ww R. Or. 28 

. É r. : 
(4) d Bom. L. R-158; 5 Or. Le J. 173. 
(6) 20 W. R. Or. 41. 


502 


ll the charges on ‘which the accused has 
been tried and to record such opinion. 
The words "on all the charges” have been 
interpreted to mean that distinct opinion 
on each charge must betaken and record- 
ed: cf. Queen v. Matam Mal (7). There 
is no doubt an omission to doso in this 
case. But in the view I take, it is unneces- 
sary to quash the conviction merely on 
ihis one ground. ; 

In order to justify the inference of guilt, 
the inculpatory facts must be incompati- 
ble with the innocence of the accused 
and incapable of explanation upon any 
other reasonable hypothesis than that 
of his guilt, The proof of guilt must dis- 
place all reasonable doubt. Such proof 
of the appellant’s guilt as regards the 
abetment of the offence, under s. 317/109 
Indian Penal Oode, by her, being lacking, 
the interests of justice require that 1 
should quash the conviction and set the 
appellant at liberty. I accordingly do so 
and cance] her bail-bond, . 


- G.R.D. Conviction set aside, 
(7) 22 W, R, Or. 34, ` D 


y 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATIONS FoR REVISION 
Nos. 381 Anp 382 or 1927. 


MBRWANJI M, MISTRY v, HMPEBOR. 


' jn each 
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J UDGMENT. 2 
Fawcett, J.—in this case the oppo: 
nent, the owner of certain stable premises, 
was prosecuted for offences under s. 471. 
of the City of Bombay Municipal Act, 1888, . 
in having allowed stable litter to be kept 
on his premises, and having allowed dung 
from these premises to pass into certain. 
drain in contravention of provisions of the 
Oity of Bombay Municipal Act. There wera 
two separate cases which came up for. 
hearing before the Presidency Magistrate 
fifth Court, on July 26, 1927. It was then 
represented on behalf of the accused that 
the accumulations of stable litter had 
been removed and that the obstruction to 
the drains was. due io the action of 
tenants and that also. would be removed. 
The Magistrate thereupon postponed the 
cases to August 9, 1927, in order to give ' 
the opponent an opportunity of removing 
the accumulations and obstructions com- 
plained of, and of furnishing the names: 
of the tenants that were referred to. On 
August 9, the Magistrate was informed, as. 
the petition admits to be the case, that 
the accumulations and obstructions had 
been removed, and he then passed an order. 
case , as follows: *''Complied ; 
warned. and discharged." - 
"The Municipal Commissioner for the, 
City of Bombay comes to us in revision 
and urges that this order was illegal and 


that it should accordingly be set aside, 
and such order passed as this Court 
deems fit, Itis pointed out by Mr. Kemp 
for the petitioner that the two offences in. 
question were punishable only with fine. 
under s. 471 of the City of Bombay Munici- 
pal Act; that, therefore, the two cases | 
were tried as summons cases in accord- 
ance with Sch. II of the Criminal Pro- 
cedure Code, and that, under s. :245 of the. 
Code, the Magistrate was bound either 
to record an order of acquittal or of con- . 
viction, and in the latter case, he was. 
bound, unless he proceeded in accordance © 
with the provision of s. 562, Criminal Pro- 
cedure Code, to pass asentence upon the . 
accused according to law. The Magistrate's. 
order “warned and discharged” is of a | 
nature that suggests the analogy of an" 
order for release of an accused after due, 
admonition, such as is authorized by sub-' 
s. (1A) ofs. 562. But.that particular sub- ` 
section does not apply in the present ease, " 
because it is confined to cases of an offence ~. 
under: the Indian Penal Code, whereas this ` 


January 12,1928,  . 
. Present :—Mr. Justice Fawcett and 
s Mr. Justice Mirza. ' 
` MERWANJI M. MISTRY-—AccosEP— 
APPLIOANT 


“aA Versus 

; EMPEROR—Opposite PARTY, 

_ Criminal Procedure Code (Act Y of 1898), ss. 215 
562—City of Bombay Municipal Act (III of 1888* 
8. 47 I——Conwiction for offence under Municipal Act— 
Power of Magistrate to warn and discharge accused— 
S, 562, operation of. 

Section 562, sub-s. (1A) of the Criminal Procedure 
Code is confined in its operation to offences under 
the Penal Code and cannot be applied to offences 
punishable: under the City of Bombay Municipal 
Act and a Magistrate has, therefore, no jurisdiction 
to warn and discharge a person who has been found 
guilty of an offence under s. 471 of the Gity of Bombay 
‘Municipal Act. fp. 502, col. 2; p. 503, col, 1.] 

Criminal application for revision against 
an order passed by the Acting Presidency 
Magistrate, Fifth Court, Bombay. ji 

.Mr. Kemp, (with him Messrs, Crawford, 
Bayley & Co.), for the Applicants. . 

Mr. P. B. Shingne,- Government Pleader, 

or the Crown. ^ TIL 


- 


is anoffance punishable under the City of 
Bombay Municipal Act. This has already 
basn pointed out by this Court in regard 
to offences under the Motor Vehicles Act, 
1914: cf. Emperor v. Pandu Ramji (l). 
Nor is the oase one that falle under sub- 
B, (1) of s. 562, Criminal Prosedura Code, 
beoause the offencais not punishable with 
imprisonment, but only punishable with 
fine, Therefore, the order, supposing it to 
be one of conviction, is illegal in that 
the Magistrate has not passed a santence 
according to law. 

It is contended by the learned Govern- 
ment Pleader that the order does not say 
that the accused is convicted and that the 
Magistrate may have intended to acquit the 
accused. In my opinion that is nota con- 
struction that.can be put upon the order, 
because the facts I have already mentioned 
show .that it was admitted that there were 
certain accumulations of litter and obstruc- 
tions to drains, and time was given to the 
accused to get the accumulations and ob- 
structions removed, so that the note that the 
Magistrate: has made—" complied "—can 
only mean that the accused had taken 
action which put an end to the offences in 
question, but which did not in any way 
affect the fact that such offences had been 
committed at the time when they wera 
alleged to have been committed, I think, 
therefore, the Magistrate's note must be 
taken as meaning that there had been an 
offence in each case, but that in view of 
the compliance by the accused with what 
he-had undertaken to do ata previous hear- 
ing, he considered it sufficient merely to 
wata aud discharge him. But, as I have 
&lready pointed out, this warning and dis- 
charging was not a form of sentence or 
order that the Magistrate had power to pass 
in the case; and it was contrary to the 
provisions of s. 245 that he should pass a 
senteacs upon the accused according to 
law. Therefore, I think that the objection 
that the order passed was illegal must be 
admitted. 


We might send the case back to the 
Migistrate, after setting aside that order, 
with the direction that he should pags an 
order in each case according to law. Bat 
tha accised, who has appaarad ir parson, 
saya that hə would prefer this Couct to 
di3s>33 of the cass, and wa think that in 


~ 
= 
3, 


(1) 93 Ind, Cas. 992; 28 Bom: L, R. 297; 27 Or. La J. 


$15; “A. 1. R, 1926 Bom; 230, | 
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the oiroumstanoss that will be ths bast 
course, The anis appears to us to ba 


one where a nominal fine will maet the 


ends of justice, especially as this applica- 


tion for revision is made mainly in order 
that Presidency Magistrates may not pass: 


such an order of “ warned and discharged" 
in future cases where they have no authori- 


ty todoso. Therefore, we set aside the. 


order “warned and discharged", and sub- 
stitute an! order convicting the accused of 
offences under s. 471 of the Oity oof 


Bombay Municipal Act, 1888, with refer- ` 


enos to the contravention of ss. 372 (f) and 
258 (d) of the Act that was complained of, 


‘and sentense the accused in each ease to 


a fine of Re. 1 which must bs paid within 
three days. 
Mirza, Jel concur., 
&. N, A. 


PATNA HIGH COURT. 
QRIMINAL ÀPPzaL No. 218 or 1927. 
February 13,1928. 
Present;—Mr. Justice Adami and 
Mr. Justice Wort 
LAOHHMI SINGH AND OTERERS—ÀOOUSSD 
—APPELLANTS 
versus 
EMPEROR--O»»rostirR PARTY. 

Penal Code (Act XLV of 1800), 8.. 1,1 —Unlawful 
assembly—Common abject—Inference from surround- 
ing cireumstances—Going armed—Custom, effect of 
—Enforcing right by show of criminal force— 
Offence. 

The object of an unlawful assembly must be judg- 
ed from the surrounding circumstances as it is 
impossible to look into the minds of men.  [p. 505, 
col. 2; p. 506, col. 1] | 

If persons assemble with dangerous weapons, 
whether it is the custom ofthe country to go armed 
like that or not, they are in grave danger of being 
found tobe members of an unlawful assembly pro- 
vided it can be shown that there was & common 
object in assembling. [p. 508, col. 1.] 

The leaders of the Hindu and Muhammadan com- 
munities ofa place entered into an agreement on 
behalf of the communities by which, inter alia, the 
latter undertook not to. secrifice cows publicly. 
Thea Hindus apprehending sacrifice of cows assembl- 
ed with deadly weapons and asa result a riot en- 
sued and some Muhammadans died: 

Held, that the object of the assembly fell within the 
purview ofcl. (4) of s. 141 of the. Penal Code and 
that the members of the assembly could be charged. 
and convicted for being members of an unlawful 
assembly. [ibid,] 
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Order set aside. >}. 


B0 
. "Criminal! appeal from a decision of the 
Bessions Judge, -Muzaffarpur, dated the 
23rd November, 1927 


Mr. S. N. Sahay, for the Appellants. 
The Assistant Government Advocate, -for 


‘the Crown. 
JUDGMENT. 


Wort, J.—It is not necessary in this - 


case to give at any great length the details 
concerning this case asthe argument ad- 
dressed tous has been directed to one or 
two.points only. 

' The appeal is against the conviction by 
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The groups were ae follows : 

First of allthe Police Officers and:con- 
stables, secondly, the Muhammadan witnes- 
ses, and third the story told by. the 
chaukidars. The Sessions: Judge placed 
no reliance upon the last 8. at the trial 
they appeared to be hostile and their. 
evidence was entirely discredited. The 
learned Sessions Judge apparently accepted _ 
the story as. atated by the Police witnesses, , 
and in general outline it was as follows,  .. 

On the evening of the 13th June, there. 


assembled at the site of village Jamunapur .. 
a mob of approximately 300. Hindus, . From 

the llth June the Police. and a.number.of _ 
chaukidars had assembled at. the, Police — 
-Station which from the map which: is. exe : 
hibited in the case is shown to be at the . 
juncture of the District Board road with . 


the learned Sessions Judge of Muzaffarpur 
oi one Lachhmi Singh sentenced: under 
8. 144 of the Indian Penal Code to eighteen 
months’ rigorous imprisonment; and 
under s.106 of the Code of Criminal 
Procedure he was bound over for two years. 


Inder, Ojha was sentenced under , the 
same section to one year’s rigorous, 
imprisonment,*also bound over for two 
years, Amircheand Koeri under s. 143 to 
six months and Deonarain Singh to the 
same term of rigorous imprisonment. 
They with eight others were charged 
with three offences. They were charged 
first of all with being members of an 
unlawful assembly the common object of 
which was to commit assault on the Muham- 


another road. or. footpath leading in..a : 
south-westerly direction. Apprehending -a8 
they did that trouble was brewing between 
the.Hindu and Muhammadan communities 
arising out of the Muhammadan festival, : 
this crowd or mob to which. I have refer- 
red was met by. the Inspector of Police, 
the .Sub-Inspeetor of Police and; some 
constables at-a spot about 200 yards. of.& 
small. building known as the Madrassa, . 


TheInspectorof Police questioned the mob — 
and the leader Lachhmi Singh stated,.to - 
paraphrase his . observations, that they... 
apprehended that the Muhammadans were | 
about to-sacrificea cow at a tank. which 3s , 
also shown on the map which, as-I . 
have said, is exhibited in the case. and. 
which tank is opposite the building of the 
. Madrassa. l L 
The Inspector in his evidence states that - 
-he assured Lachhmi Singh that nothing 


madans of Jamunapur; they were charged 
with culpable homicide not amounting 
to murder, and they were also charged with 
arson. 

The events out of which this prosecution 
took place related to the Bakrid, a Muham- 
madan. festival, on the 13th June last 
year. : A 

I should have said that the learned 
Sessions Judge was assisted by four: 


-Assessors, two of whom were Hindus and 
two Muhammadans; but neither 
Sessions Judge, nor this. Court, 
derived any assistance from their opinion 


as it was obviously based upon .their. 


religious convictions, the two .Hindus 


being of the opinion that the. accused,. 


who were Hindus, were not guilty, and the 
Muhammadans on the other hand being 
of the opinion that they were guilty. 
There was a large number of witnesses 
called forthe prosecution, and, as thelearned 
Sessions Judge points out in his judgment, 
three different stories were told regarding 
the events and although they probably 
approximate on the main: point in some 


material details there was a very eonsider-: 


able difference. ee 


t 
en mog 


“of. the sort was-to take place, but it appears 
the.. 
have- 


that he was disbelieved by Lachhmi and 


his followers. Apparently, while this. dis- 


cussion was going on between the Inspector 


and: Lachhmi a portion of the mob about . 


25 or 30 in number broke away from the 
rear of the crowd and proceeded. along the 
road towards the Madrassa. There appears. 
to be a considerable discrepancy in the 
evidence regarding the events which took 
place in respect to this portion of the crowd 
breaking away. The prosecution case 
was that this portion of the crowd con- 
sisted of the people who were guilty 
of setting fire to the Madrassa which 
certainly burst into flames just - about 
that time; but I can dismiss that part of 


_ the prosecution case without further con- . 
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sideration -a3 the learned Sessions 4 udge 


has. decided: that so far as that part 3s ^ 


concerned: it.is by no means proved that 
either the portion of the crowd. that broke 
away: from the main crowd -or the.,main 
body were responsible, for the fire which, -as 
I have said, consumed the Madrassa. . I 
might-mention that in the course of these 
events: certain people lost. their. lives but 
as the charge of, culpable homicide was not 


made out against any of the accused, no 


further „mention need be made. of this 


fact.. —. 

-As I: have- already stated 12. persons in 
‘all were prosecuted for, the three offences 
I have mentioned. Eight of them. have 
been acquitted but. the four accused: who 
appeal to this Court have been convicted 
of;being members of,an unlawful assembly, 
two..of them having. been armed. with 
deadly: weapons; and the, other. two being. 
convicted merely. of- being members of an 
unlawful assembly. » 

.The- main part of the. argument depends 
upon. an agreement which it is proved -the 
tíwo..ecommunities entered into. .I will 
now make reference to that. Apparently on 
the. 26th July, 1926;.an agreement, which: 


has-been exhibited in. the case, was enter- . 


ed.into.between the leaders of the Hindu 
community. and the . Muhammadan-com-. 
munity, Without stating its provisions in 
detail the, substance of that agreement was 
to the effect, first, that the Muhammadans on 
their part declared that they would not 
publicly sacrifice cows and that neither 
they nor their heirs ever intended to do so 
and they gave that undertaking. On 
the other hand the Hindus on their part 
_also declared that from the date of the. 
agreement they: would not either: sacrifice 
or kill pigs. and’that if they did. so they 
would be doubly punished, and the Muham- 
madans also declared. that if they were 
guilty of breaking their contract “ they 
would be held guilty before Government 
and would be legally. liable for double. 
punishment.” , That-is theagreement which, 
as I have said, the two- communities en- 
tered into in July, 1926. 


"Thé argument addressed to us by. 


learned: Counsel on. behalf of the appellants 
is that ‘there is -in: this case no. common 
object which in any way can he held to be 
unlawful and, therefore,- the appellants 
cannot be .convicted or sentenced under 
the sections of the Penal Code to which I 
have ‘made reference; and, as I have 
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 Btated,: hig, argument is mainly directed 


upon the. agreement which I have just 
mentioned. 

As I understand, and in fact to use hig 
words, in. this case the Hindu community 
had a definite right under the contract or 
agreement; that they had been in. the 
enjoyment ofthat agreement for a space 
of more. than a year or about a year 
and. that,. therefore, whatever they were 
doing. on that road - that. day they wera 
doing nothing . more than maintaining 
the .right which they had obtained 
under this agreement. I ought to state 
here that there is some slight discre- 
pancy.in the. evidence as to what was 
the. actual object of the Hindus in assem- 
bling on: that-day, Learned Counsel for 
the appellants state that taking the evi- 
dence. all that can be stated is that the 
Hindu community having heard of the 


,rumour.which I shall now make mention 
were merely enquiring as to whether that 
State. of affaire actually existed. The fact 


to,which I refer was this. That the Sub- 
Inspector in.his evidence states that on the 
previous day, that is the 12th of June, one 
Ahmad.Mia had.gone to him and .made 
some statement as to tha Muhammadan 
community being harassed by the Hindus. 
The actual words which the Inspector used 
in his evidence were these: 

“At 2 4. x. on. the 12th, Shaukat, Khalil 
Dewan, and Kurban came to the Police 
Station. and reported to me that they 
feared that the Hindus. of Auriya would 
attack them. On the same day, the 12th at 
7 4. M. Aliman dafadar reported that 
Ahmad Mia told him, that he had authority 
from | the . District . Magistrate to kill a 
cow. 
Ahmad Mia was called as a witness and 
he. was tendered by the..prosecution for 
cross-examination but no mention was 
made of that fact in cross-examination. And 
the learned Counsel on behalf of the 
appellants argued that that statement 
having become known to the Hindus caused 
a reasonable apprehension in their minds 
that a cow sacrifice was about to beper- 
formed and that all that they were doing 


was to-make an enquiry as. to whether 
‘their apprehensions were well founded. or’ 


not. ' Therefore on the first point hia 
argument is that the accused eannot pro- 
perly.be convicted.under the section under 
which they have been. convicted, Of 
course, it is impossible to look into. the 
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minds of men or in particular these Hindus 


who assembléd on that day, but what 
their object ‘was must be judged by the 
surrounding circumstances. 

Now it seems to me strange, first, that if 
their purpose at assembling was an innocent 
one which is suggested that they first of 
all should have assembled in such large 
numbers, and secondly, if it was curiosity or 
& desire to enquire as is stated, then it 
also seems rather difficult to understand 
why it was necessary to go armed as they 
werewith lathis, guransas and spears. Ithas 
been suggested that it isa common method 
in this part of the country in going armed 
but, as a matter of fact, there is no evidence 
of it, and all Ihave to say is that even 
if persons assemble with arms of that kind, 
whether it is the custom of the country 
to go armed {like that or not, they are 


in grave danger of being found to. 


be members of an unlawful assembly 
armed with deadly weapons, always pro- 


“ vided, of coursé, it can be shown that:there 


- 


was a common object in assembling. In my 
opinion that point,so far as this appeal is 
concerned, entirely fails. 

Upon the agreement another argument 
is based, and that is this, that being in the 
enjoyment, as I have said, of this right 
for nearly a year, that all that the 
Hindus were doing on that occasion was 
to maintain the right which they had 
enjoyed for so long a time, and learned 
Counsel seeks to draw analogies upon 
cases which, in my judgment, have no 
reference to the subject-matter of this case, 
To put it in a sentence, his argument 
amounts to this that there being a right 
under this contract, whether the accused 
were armed or not they were merely defend- 
ing a right of property which the law re- 
cognises, and he would also say that, there- 
fore, the conviction has been under the 
fiith clause of s. 141 and not under the 
fourth clause. The fifth clause reads— 
“By means of criminal force, or show of 
criminal force, to compel any person to do 
what he is not legally bound to do, or to 
omit to do what he is legally entitled tó do." 
In my judgment I think it is perfectly 
elear that the accused have been charged 
under the fourth paragraph ofs. 141, that 
is, they have been charged with enforcing 
a right with a show of criminal force. 

In my opinion both these points fail and 
the appeal should be dismissed. 


‘There remains the question of sentence,” 


MATHURA RAT V, BMPEROÉ, 
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Tt is true that these. convicted persons 
are not shown to have taken any active 
part, apart from the assembling with arma: 
in the event that happened, either in the 
destruction of life or in the destruction of 
the building which was consumed by fire; 
but it is also clear that Lachhmi. 
Singh, who received the heaviest sentence, 
was the leader of this mob. But: taking. 
every thing into consideration, I- -am of 
opinion that the sentences are rather ex- 
cessive and that the sentences of Lachhmi 


‘Singh should be reduged toten months, 


Inder Ojha reduced to six months, and 
that of the remaining two accused to two 
months each. l 

I should have- mentioned in the course 
of my judgment the fact that Lachhmi: 


‘Singh had in this possession a weapon as 


also Inder Ojha had, and the argument 


addressed to us is that the evidence is 


insufficient on that point.. But I do not. 
think, reading the evidence, that it leaves. 
any reasonable doubt in our minds that. 
they were possessed of the weapons which 
were stated to have been in their posses- 
sion. | 
- The appeal is dismissed but the sentences 
are reduced as I have stated. The order as 
to being bound over under s. 106 ofthe 
Criminal Procedure Code will remain.  - 
Adami, J.—I agree. E 
B. K. P. Appeal dismi8 . 


ALLAHABAD HIGH COURT, 
OniwmiNAL Revision No. 748 or 1927. | 
January 24, 1928, 
Present :—Mr. Justice Dalal. 
MATHURA RAI AND ANOTHER —ÁCOUSED. 
—APPLIOANTS 
versus ; 

EMPEROR—Opposits Parry. | 
Penal Code (Act XLV of 1860), s. 447—Criminal 
trespass—Intention to insult, annoy etc., necessity of 
—Mere forcible dispossession, whether criminal 


offence. 
An intention to commit an offence or to intimidate: 


` insult or annoy is an essential ingredient of the 


amari: under s, 447 of the Penal Code. 

col. 2. 

Emperor v. Jangi Singh (1) and Ghasi v. Emperor 

(2). referred to. i "NE 
Mere forcible dispossession would not, constitutis 

criminal trespass in the absence of such. intention 

ibid.| Nun NETS ds 
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Criminal revision from an order of the 
Sessions Judge, Ghazipur, .. 
_ Mi, A. P. Pandey, for the Applicants. — . 

Mr. M. Waliullah (Assistant Government 
Advocate), for the Crown. a 

JUDGMENT.—Both the Subordinate 
Courts have gone out of the way to make 
out acriminal charge against the two ap- 
plicants Mathura Rai and Sukhdeo Rai. 
These men are zemindars of a particular 
field which had been mortgaged to one 
Raghunath Prasad. During the period of 
the mortgage, thecomplainant Ram Prasad 
was incultivating possession of the land. 
When the mortgage was redeemed, the 
applicants desired to obtain through the 
Revenue Court cultivating possession of the 
land but their application was rejected as 


they had been out of possession for over 


12 years. Ram Prasad continued to be the 
tenant of the land. He complained to the 
Oriminal Court under ss, 447 and 426 on 
the following 
218t of July, 1927, soon after sun-rise, he 


happened to go to another field of his when. 


he noticed the applicants uprooting parwar 
crop growing in this particular field No. 
125/2. He went up and protested, whéreupon 
the applicants threatened to beat him. His 
allegations did make out an offence under 
8. 441 because it was alleged that the ap- 
plicants entered the field ofthe complain- 
ant with intent to commit the offence of 
mischief. The Magistrate of the trial 
Court disbelieved the evidence of the 
offence andcame tothe conclusion that the 
field was fallow-on the date of the‘alleged 
occurrence fand no crop, parwar or other, 
grew there on that date. Under the circum- 
stances one would have expected the appli- 
cants to be acquitted when their inten- 
tion of committing an offence was disproved. 
The Magistrate, however, went on to make 
out acase which was never submitted to 
him for consideration. He was of opinion 
that the applicants had forcibly ejected 
the complainant and thereby committed 


an offence under s. 447. He does not ex- 
plain how forcible dispossession, which ` 


was &.civil matter and gave to the tenant 
a cause to proceed. under s. 79 of the 
Tenancy Act then prevailing, would con- 
stitute acriminal offence. The Magistrate 
of the Appellate Court made this clear by 


presuming that the intention of the applic- . 3 


ants wastoannoy the complainant. There 
was no question of insult and the allegation 
of intimidation had been disbelieved by 
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. The Magistrate of the Ane 
pellate Court, however” could not AR 
read the statement of the complainant. 
The complainant was put in the witness. 
box and he never alleged, nor was he ever. 
questioned, that the act of the applicants 
annoyed him. He could not have been 


the trial Court. 


, annoyed because he himself sought afalse 


cause forthe charge of criminal trespass 
which he would not have done if he had a 
trueone to rely on of an annoyance to 
himself. The levity with which the Criminal 


Courts apply Penal Statutes is much to be 


deprecated. I often observe that a Magis- 


‘trate when he feels that he has stretched 
“a point in spreading the net of a criminal 


charge, thinks that he salves his consci- 
ence by imposing only a fine which he thinks 
is & matter of little consequence. The 
learned Ohief Justice, Sir John Stanley, 
emphasized the necessity of proof of an 
intention to commit an Offence or to 
intimidate, insult or annoy before a 
conviction was recorded under s. 447. 
Emperor -v. Jangi Singh (1). The 
learned Assistant -Government Advocate 
quoted by way ofa reply the case of Ghasi 
v. Emperor (2). There is, however, no 
discussion in that case of the ingredients 
which ought to form the basis of a charge 
under that section, The learned Chief 
Justice observed at page 195*: 

"It has not been proved in this case, and 


. indeed it has not been asserted, that the 


applieant took possession with intent to 
commit an offence, or with the intent to in- 


.timidate, or insult or annoy the party in pos- 


session. : The applicant is zemindar of the 
property in question, and he alleges that 


' he took possession on the abandonment of 


the land by his tenant. į His intention possi- 


bly was to obtain possession contrary to 


law, but this of itself would not con- 


-stitute criminal trespass.” . 


In the present case the intention to 
commit an offence was disbelieved, so 
also the intention to intimidate and 
the complainant never asserted that 
he was either insulted or annoyed. 
Obviously, the complainant desired to 
avold expenditure on Court-fee and the bar 
of limitation and instead of seeking hig 
proper remedy in the Revenue Court 


(1) 26 A. 194; A. W. N. (1903) 230; 1 Or.L.J. 
(2) 42 Ind. Cas. 1006 ; 15 -A. L. J. 793 
m 39 A. 722. ; 190r.L. J, 


— .*Pageof26 À.—[Ed.] . i 
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Game: to the Criminal Court on false 
allegations. It isa pity that he succeeded 
in this device. I set asidethe conviction 
and sentence of the applicants and direct 
thatany fine recovered from them shall be 


refunded, | 
4; N. A. ' Conviction quashed, 
PATNA HIGH COURT. 


GrtminaL Revision No: 29 or 1928. 
- February 6, 1928. E 
Present:— Justice Sir Jwala Prasad, Kr. 
SITARAM TEWARI AND aNoTHER— 
PETITIONERS 
versus 
Musammot KAUSILIA— Opposite Parry. 
Criminal Procedure: Code (Act V of 1898), 9:°486, 
scope of—Sub-Divisional Magistrate rejecting com- 
laint— Further enquiry’ directed by Magistrate 
—Aecused ‘summoned without inquiry—Procedure, 
whether valid. : 
Where a Sub-Divisional Magistrate dismissed 
a complaint under s. 203 of the Criminal 
Procedure Code, but the District Magistrate set 
aside the order of dismissal and directed further 


inguiry and- then the Sub-Divisional Magistrate. 


summoned the accused stating that “the District 
Magistrate has set aside the order of dismissal and 
directed further inquiry": 
Held, that the order of the Sub-Divisional Magistrate 
summoning the accused without holding any further 
as directed by the District Magistrate was 


inquiry 
Section 436 of the Code of Criminal Procedure 
empowers the District Magistrate to direct further 
inquiry and not to order the trial of the accused and 
a-Sub-Divisional Magistrate who has been directed 
by the Magistrate to hold a further enquiry into a 
complaint dismissed. by him cannot at once sum- 
mon the accused without holding an inquiry and 
exercising his judgment under s. 203 of the Code of 
Criminal Procedure that it was a fit case in which 
the accused should ‘be summoned. 
Criminal revision from an order of the 

District Magistrate, Monghyr, dated the 
15th December, 1927. 

Messrs. 8. P; Varmaand B. P. Varma, for 
the Petitioners. 

The Assistant Government Advocate and 
S. N. Bose, for the Opposite Party. 

JUDGMENT.—This?s an application 
against the order of the District Magis- 
trate of Monghyr, dated the ;5:h December, 
3937, directing further inquiry into the 
complaint of Musammat Kausilia against 
the petitioners, The lady charged the peti- 
tioners’ . with. misappropriation of her 
money in the éapacity of her gomastas. 

The Police made an inquiry and reported 


t ^ s 


SITARAM TBWART V, EAUBILIA, 


109 Y. ©. 1928 


that the dispute was ofa civil nature. The 
Sub-Divisional Magistrate agreeing with the - 
Police report held that there was, no 
evidence of misappropriation and that it 
was à. question of partnership and accounts. 
He dismissed the complaint under s. 203 
ofthe Code of Criminal : Procedure and 
referred the complainant to the Civil 
Court. | 

The ' learned Distriet Magistrate. set 
aside the order of dismisssl and directed 
further inquiry upon the - ground stated 
by him that “the. petitioner is a widow 
and.it is, therefore, necessary to give 
her every opportunity to get her dues,” 

The Sub-Divisional Magistrate : then 
summoned the accused under. s, 408. of 
theIndian Penal Code by his. order. of 
the 17th December stating that “the 
District Magistrate has set aside the 
order of dismissal and directed- further 
inquiry". 

The petitioners again moved: the: Dis- 
trict Magistrate who passed the following 
orderon the 22nd December, 1927"......... s 
vens oec [had no power to direct-in- 
what way the Sub- Divisional Officer should 
make the further enquiry which was ordered 
by me.on 15th December, 1927, and-cannot 
Bet aside: his order whether I wish to or 
not, The. motion is, therefore, summarily 
rejected,” 

There is an unfortunate omission : in 
the prayer portion of the petition a8 to 
the order of the Magistrate passed on: 
the 17th December, 1927, and -tbat of 
the District Magistrate passed on the 
22nd December, 1927, though they have 
been mentioned in paras. 5and6 of. the 
petition. The obvious intention. was to 
include in the prayer the aforesaid orders 
also, for this has been the grievance -of.the 
petitioners who actually moved the Dis- 
trict Magistrate against the order of the 
Bub-Divisional Magistrate, dated the 17th 
December, 1927. : It seems to me that the 
order of the Sub-Divisional Magistrate 
summoning the accused without holding 
any further inquiry as directed by the 
District Magistrate was wrong.: Secticn 
436 ofthe Code of Criminal Procedure 
empowers -the District Magistrate to 
direct further inquiry and not to order 
the trial of the accused. In fact the Dis- 
trict Magistrate simply directed further 
inguiry .to be held. The Sub-Divisional 
Magistrate having once dismissed the 
application and having been directed-to 


~ 
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‘hold further inquiry could .notat once 
summon the accused without having held 


an inquiry and exercised his judgmant. 


under s. 203 of the Code of Oriminal 
Procedure that it was a fit casein which the 
accused should be summoned, 

“Tas order of 17th December summon- 
ing ihe accused is, therefore, premature 
and must be set aside, and the Sub- 
Divisional Magistrate is directed to hold 
further inquiry under s., 203 of the Code 
of. Criminal Procedure and dispose of 
the matterunder ss. 202 and 203 of th 
Code. l vei 

As.to the order of the District Magis- 
irate directing further inquiry, I do not 
think thatit should be set aside, though 
it-would have been much better. if the 
District Magistrate 
other than those given in his order. 
He does not refer in his order to the 
merit of the case requiring further in- 
quiry. The reason . given by him is that 
the petitioner isa widow . and, therefore, 
ahe should’ get every opportunity to get 
her dues, The question was whether 
there. was. any evidence or not. The 
Sub-Inspector of Police reported that there 
was no evidence and that the dispute was 
of aaivil nature, and the Sub-Divisional 


- 


Magistrate agreed with the Police report. . 


it would have been much. better if the 
District Magistrate had given reasons in 
his judgment for not accepting the view 
ofthe Police and. the Sab-Divisional 
Magistrate. However, as he has ordered 


an ‘inquiry to beheld, Ido not think that. 


it should be. set ‘aside, for it will be 
an ex parte inquiry 
tionere will not be summoned and need not 


&ppear. 


Therefore, the order. of the District 


Magistrate dated the 15th December is 
effirmed.: . d 
BLE, P. Order affirmed. 


a ha p nti 


BOMBAY HIGH COURT. 
CriminaL REFERENCE No. 4 or 19028. . 
January 24, 1928, 
Present: —Mr. Justice Fawcett and . 
^. Mr, Justice Mirza. 
EMPEROR—Paroszovror 
versus 
: GOPALA MURGIS —Acovszp, 
Qrimihal Procedure Code (Act V of -1808), 8. 890— 


ËMPËROR v. GOPAL MURGIS. 


had given reasons . 


in which the peti-. 
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Sentence of whipping, whether should be executed on 
same day—Fower of Superintendent of Jail to detain 
prisoner for carrying out sentence. 

A sentence -of whipping need not necessarily be 
carried out on tho.very day ihat thesentence is 
passed. The words atsuch place and time as the 
Court may direct in 3.390 of the Criminal Procedure 
Code give a wide discretion to the Court in the matter. 
[p. 510, col, LT] 

Where a prisoner sentenced to whipping is sent to 
Jail late on. a Saturday under a,warrant .which 
directs the g»ntenee to be carried ont as soon ag 
practicable, the Superintendent of the Jail would 
be justified in detaining the prisoner from Saturday 
to Monday in. order to carry out the sentence, if 
whipping on..a Sunday is «not allowed by the Jail 
Rules. [p. 510, col. 2.] 

Queen-Hmpwess v. Abdulla (1), not followed. 


Oriminal reference made by the District 
Magistrate of Poona. 


: JUDGMENT. 

Fawcett, J.—This is a reference by the 
District Megistrate, Poona, under the fol- 
lowing circumstances. The Special Magis. 
trate, Poona Cantonment,convicted a man, 
aged 24, of theft and sentenced him to 
whipping, namely, twelve stripes in Jail, 
Thejudgment was delivered at 5 .». m, on 
October 15, and the accused waa sent to.the 
city lock-up, as the prison van did not call 
that day. The next morning the accused 
was sent to the Yeravda Jail, but was not 
whipped as it was sunday. The Superintend- 
ent, Central Prison, returned the warrant 
with the accused on Monday on the ground 
that the sentence of flogging should have 
been executed on the day of the judgment. 
The accused has been released on personal 
recognizance by the Magistrate, who refer- 
red the case to the District .Magistrate for 


‘orders. Ths Superintendent of the Jail is 


of opinion that it was illegal to keep the 
prisoner in confinement .in order that the 
sentence of whipping might be carried into 
effect, and that a sentence of whipping can 
only be executed on the day that the judg- 
mentis passed.. In support of this he has 


‘referred to a certain opinoin of the Legal 


Remembrarcer to Government and to the 
case of Queen-Empress v. Abdullah (1). 
The District Magistrate differs from the 
Superintendent and is of opinion that, as 
the sentence of whipping was under a 
warrant, which directed that it should be 
e&rried out as soon 88 practicable, the 


. Superintencentof the Jail would have been 


justified in detaining the prisoner from 
Saturday to Monday in order to carry out 
the sentence of whipping, if whipping on 
Sunday is not allowed. 


(1) Rat, Unrep, Or, O. 906, 
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" In connection with the latter point, it is 


' pointed out that r. 366 of the Bombay Jail 


Manual prescribes that persons sent to a 
prison for whipping only shall be dealt 
with immediately and then released: “They 
shall under no circumstances be detained 
overnight and their names shall not be 
entered in the prison registers.” On the 
other hand, the ruling in Queen-Empress v. 


. Abdullah (1) is now obsolete. In that case 


this Court agreed with the Sessions Judge 
that s. 390, Criminal Procedure Code, 
authorizes the Court passing a simple 


: sentence of whipping to fix the place and 


time for its execution, but it does not con- 


. template & postponement ofthe execution 


of the sentence to a future day. Since 
that ruling was given, s. 390, Oriminal 
Procedure Code, has been ‘amended so as 


‘ to make subject to the provisions of s. 391; 


. within that time, until the sentence is con- - 


' because the Code ‘now provides for an ' 


and in 8.391 there isa provision for the 
whipping not being inflieted in certain 
cases until fifteen days from the date of 
the sentence, or if au appeal is made 


firmed by the Appellate Court. This is 


appeal from asimple sentence of whipping, 


whereas formerly such an appeal was not 


- allowed. In these circumstances, it seems 


quite clear that it cannot be held that 


- under s. 390, the sentence of whipping must 


be executed on the very day that the 


' géntence is passed. Inany case the words 
. “at such place: and time as the Court may 


direct" are very wide and give a discre- 


tion to the Court; and a direction that 


the sentenee of whipping should be execut- 


ed as soon as practicable is one that in ` 


' the circumstances of a case like the present 


~ 


(not falling under cl, (a) or cl. (b) of sub-s. 


: (1) ofs. 391) is a proper order to pass. It 


^".egannot be the intention of the Legislature 


that the sentence of whipping should be 


“rendered infructuous, because it is im- 


. practicable to carry it out cn the day that 
"' the sentence is passed. 


The Superintendent has also, in our 


" opinion, put 8 wrong construction on the 


E 


* 


“opinion 


of the Legal Remembrancer, to 
which he refersin support of bis conten- 
tion. That opinion merely had reference 


to the question whether execution of an 
‘order for whipping could be postponed 


in order to obtain the presence -of the 


"Medical Officer of the Jail, and although 
Xt: referred to the ruling in Queen-Empress 
y, Abdullah (1) that was merely in-order 


~ 


RAHMAN V. BMPBROR, 


.108 1. ©. 1998 


to support the view that the Legal Re- 
membrancer there put forward. 

We agree, therefore, with the District 
Magistrate that the Superintendent's view 
is wntenable, and that in the present case, 
if the whipping could not underthe Jail 


Rules be carried out on a Sunday, the 


Superintendent would have been justified 


in: detaining the prisoner till Monday, - 


although r. 366 seems to contemplate that 
the sentence should be carried out on & 
Sunday rather than that the accused should 
be kept overnight in Jail. 

This is sufficient to answer the reference. 
It is unnecessary for us to say howlong 
exactly the Superintendent of a Jail is 
justified in keeping such a person in 
custody in the Jail. The intention obviously 


is that, in cases other than those falling: 


under cl. (a) or el. (b) of sub-s. (1) of s. 391, 
the sentence should be carried out as 
Boon as -praBeticable. Accordingly, the 
District Magistrate should arrange that the 
accused is sent to Jail again so that the 
order of his whipping may be executed in 
accordance with law. - 

Mirza, J.—I agree. 

A. N. A. 
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LAHORE HIGH COURT. 
Oriminat REVISION ee No. 1914: oF 


1927. 
March 9, 1928. 
Present :—Mr. Justice Broadway. 
RAHMAN-—ACcCUSEDp—PETITIONER 
versus 
EMPEROR— RESPONDENT. 5 
Criminal Procedure Code (Act V of 1898), 8. 110— 
‘Habitual thief’, definition of—Mere suspicion “of 
Police, insufficiency of. A ausis 
To bind down a person as habitual thief under 
s. 110, Criminal Procedure Code, habit has to be 
proved by an aggregate of acts and it would be 
straining the provisions of the section to hold that 
aman being suspected mainly by the Police in four 


thefts after he had been acquitted on-a charge 
‘of theft amounts to sufficient evidence of habit. 


. Petition for revision of the order of the 
Sessions Judge, Gujranwala, at Sialkote, 
dated the 8th September, 1927, modifying 
that of the. Magistrate, First Class, Gujran- 
wala, dated the 18th August, 1927. 
d Mr. Guleari Lal Sahgal, for the Peti« 
lone, | - - 


sa sal 


Answer accordingly., 


4 


- 309 1. 6; 1928. 


Bakhsh, was sent up by the Police under 


8. 110, Oriminal Procedure Code, with a’ 


view to his being bound down to be of 
good behaviour. He has been called upon 
to show cause why he should not be so 
bound down for the reason that he was a 
bad character and, as stated by the learned 
Magistrate in his judgment, a “thief by 
habit”. The- prosecution produced some 
nine witnesses who stated that Rahman 
had been convicted of theft on one occasion 
but acquitted’; this was in 1925; that he 
was suspected of being concerned in the 
theft of buffaloes belonging to one Sunder 
Singh, also in 1925, and also in the same 
year mortgaged certain spurious ornaments 
tooneDula Mal but had taken them back. 
when he thought he was going to be 
detected. In 1926 he was said to havé 
been suspected on two occasions of a theft 


in the house of one Nizam Din and again ` 


in that of Kashmiri Lal. This evidence 
was -considered sufficient by the learned 
Magistrate who in. spite of the fact that 
Rahman produced four witnesses who gave 
him a good character and stated that he 
earned his living by selling milk and by 
trading and also that he was the owner of a 
oertain amount of land called upon him to 
furnish security to be of good behaviour 
in the sum ‘of Re. 3,000 with one surety for 
that amount for three years. Failure to 
furnish the necessary security was to entail 
imprisonment for the period fixed. A refer- 
hce by Rahman to the learned Sessions 


Jüdge. proved. successful to this extent. 


thn tbe. amountoi security was reduced to 
Rs. 2,000. - | 


Rahman has now come up to this Court 
under 8. 439, Criminal Procedure Code, and 
it has ‘been urged that, inasmuch es he 
was called upon to show cause why he 
should not be bound down as a thief by 
habit, the evidence on the record was 
not sufficient to prove that he was a 
‘thief by habit’. It is admitted that he 
was only convicted on one occasion and 
then was acquitted on appeal. Since then 
on four separate occasions suspicions have 
been directed againat him in four cases. In 
one of these Sawan (P. W. No. 8): says that 
it was not he who suspected him of heving 
stolen hie ozen but the Police. Habit has to 
be proved by an aggregate of acts and it 
seems to me that it would strain the pro- 


| BALRISHAN 9. EMPEROR. 
JUDGMENT.—Rahman, son of Miran - 


511 

Police in four thefts after he had been 
acquitted on & charge oftheft amounted to: 
guffieient evidence of habit. 
. I, therefore, accept this revision and set : 
aside the order directing the petitioner to 
furnish a bond under s. 110 of the Cri- 
minal Procedure Code. 


E. L. Petition allowed. 


. NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. | 
OniMINAL REVISION No. 383 or 1997. 
March 2, 1928. 
Present :—Mr. Findley, J. C. 
Seth BALKISHAN-—ACCUSED—A PPLICANT 


Versus 
EMPEROR—Nos-A PPLIOANT. 
_ Arms Act (XI of 1878), a. 19—License— Licensee 
carrying gun im marriage procession—Condition of 
license, whether contravened, 
A license under the Arms Act to kee 


< : & gun pers 
mitted the licensee to use the arm for SpoRE Fere 
ia ue but provided that the licensee should not 
take suc 


arm to a fair, religious procession, or 

other public assemblage. "The 1 ones went armed 

with the gun in a marriage procession and "was 

prosecuted for an offence under s.19-of the Arms 
t 


ct: 

. Held, that the marriage procession was neither a 
religious procession nor a public assemblage within 
the meaning of the word as used in the licenso 
and that the licensee could not be prosecuted under 
5.19 of the Arms Act in respect of having gone 
armed with his gun in the procession, 


Oriminal revision against the appeal 
t ap bris i n ge, Nagpur, dated the 
th November, , in Oriminal Revisi 
No, 41 of 197. ii kan 

Mr. P. C. Dutt, for the Applicant. 
Mr. G. P. Dick, for the Non-Applicang, 


. ORDER.—The present applicant Seth 


` Balkishan possessed a gun license in Form 


No. 16. He was prosecuted under s, 19 of 


“the Arms Aet in respect of his having gone 


armed with his gun in a marriage procession ` 
‘and was convicted by the First Olies Mi. 


` trate, Nagpur, being sentenced to a fine of 
visions of the section if it were to beheld R 


that a man being suspected mainly by the 


s. 10. It would appear that the Diatriag 


Magistrate, Nagpur, had decided in 1924 
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that :permission .to .carry guns in marriage 
processions should not in future be: ordina- 
ri granted. "The Bessions Judge, Nagpur, 
dismissed the present applieant's appeal, 
holding. that the taking ofthe gun in the 
marriage procession was a contravention of 
condition No. 4 of the license.. 

I hays heard the Counsel for the applicant 
and the Government Advocate. The con- 
dition in question reads as follows :— 

“Licensee...shall not go armed otherwise 
than in good faith for the purpose of sport, 
protection, display and save where he is 
specially authorised in this behalf...by the 
Distriet Magistrate, he shall not take any 
such arms to a fair, religious procession or 
other publie assemblage." 

The only question, therefore, with which I 
am concerned in this case is whether the mar- 
riage procession-in -which admittedly the 
applicant was taking part can be described 
as a religious procession or a. public 
assemblage. The learned Government 
Advocate has urged that a marriage proces- 
sion will fall both under the term ‘religious 
procession’ as well asunder that of public 
assemblage, and itis obvious also that the 
learned District Magistrate, Nagpur, has 
been under & similar impression. | D. 

As regards the marriage procession being 
a religious procession I feel considerable 
doubt as to whether this can properly be 
termed as such. Doubtless marriage in the 
case of a Hindu is equally a religious cere- 
mony as thet of a marriage in, say, the 
Church of England but to hold that the 
‘customary procession to the house of the 
‘bridegroom is, therefore, a religious proces- 
sion seems to meto be fallacious. It would 
"be almost equally correct-were one to hold 
that a queue of boys or girls: being taken 
from a school formally to service in Church 
"forms areligious procession.. I donot think 
‘that this is so. Moreover, a penal enactment 
like the Arms Act must be .construed in 


favour of the individual person where any : 


doubt exists. Had.the Legislature intended 
to include marriage procession in con- 
dition No. 4 -I should have expected to find 
“ay specific mention thereof in the license, 
_A marriage procession from one point of 
view is very largely a matter of display and 
‘the first two lines of the license cover the 


| use of a gun for the purpose of display. On. 
: the whole, therefore, Iam inclined to the : 
‘view thata marriage procession, as ordina- - 


_tily understood in this country, cannot be 
held to be necessarily a religious procession, 
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I have equally no doubt that such.a mar- 
Tiage procession cannot be.described as a 
public assemblage. In the first place, only 
guests, friends, relations or caste-fellows 
of the parties ordinarily join in such an 
assemblage. The word ‘public’, therefore, is 
a misnomer to apply thereto. Some effort 
has been made by the learned Government 
Advocate toargue that the word ‘assemblage’ 
has-been deliberately used in -contradis-. 
tinction to ‘assembly’ his contention being 
that assemblage means the coming together 
or the act of assembling, whereas the 
assembly means the completed act; in other 
words, the completed assemblage of indivi- 
duals together. Webster's. International 
Dictionary does.not bear out any such dis- 
tinction. Assemblage may mean the act of 
assembling or the coming together of various 
people, but it equally denotes.the completed 
act, i.e the collection. or assembly, 
Similarly, I think,.on the other hand, that 
the -word ‘assembly’ while most commonly 
used in the latter sense of what I have termed 
the completed act may also mean the.act of 
collecting or.coming together. . I am, there- 
fore, unable to bold: thata marriage proces 
sion comes necessarily under the category of 
a religious procession or ofa public assembl- 
age and this being so, I am of opinion that 
o special permission of the District Magis- 
trate is required for the carrying of arms 
in such a marriage procession as we are con- 
cerned with in -the present case. . There 
being thus, in my opinion, no breach of the 
license,.the conviction and sentence passed 
on the applicant are set aside and-he is 
acquitted. The fine, if paid, will .be re- 
funded to him, "un. x 

G. R, D. 


A. Ness Conviction set aside.. 
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LAHORE HIGH COURT.. 
. FrgsT. Civit ArrEaL No. 1795- or 1925, 
z May 23, 1927. l 

Present; —Sir Shadi Lal, Kr., Chief Justice, 
l and Mr. Justice Zafar Ali. - 

Maes. M. V. ODONNELL —PzrtTIONE&— . 
$e eee. ? APPELLANT. .:° ^ 


fad > 


; versus: : 
O. E. O'DONNELL AND- ANOTHER— 
- DEFENDANTS—RESPONDENTS. 
Divorce—Adultery—Admission of adultery, . 
dentiary value of. 
admission ofadultery unsupported by corrobora- 


evi- 


tive proof should, no doubt, be received with caution . 


but if the Court aftèr scrutinizing it carefully believes 
it to- be true, it can grant divorce on the strength of 
that admission alone although there might bea total 
absence of other evidence to corroborate it. 

Robinson v. Robinson (1), followed. 

First appeal from :a decree ofthe Dis- 


trict Judge, Ambala, dated the. 31st March, 


1925. ; 
Messrs. Jagan Nath Aggarwal. and - Bal- 
want Rai, for the Appellant. — 


_JUDGMENT,—In this case Mrs 


. O'Donnell of Simla seeks the dissolution 
of her marriage with the principal respond- 
ent on the ground of adultery and cruelty; 
The District Judge finds that eruelty has 
been proved; but on the issue of adultery 


he has recorded his opinion against the. 


petitioner and has. consequently dismissed 
her petition for divorce. 
: Now the charges against the husband. 
as mentioned in the petition, were to the 
effect that he had committed adultery with. 
Miss Nash, a schoolmistress, and also with 
one Mrs. Simpson. 
holds that neither of these charges has 
been established, and as Miss Nash has 
not been impleaded as a respondent in 
this appeal, the learned Oounsel for the 
appellant has confined his arguments to 
the charge. of adultery with Mrs. Simpson. 
The adultery complained of his sought to 


be proved by the admissions made by the. 


husband in two letters, which he wrote .to 
his wife in the summer of 1924. The first: 
letter which is dated the 14th of July, 1924, 
is in the following terms: 


I am writing to you perhaps for the 


last time to tell you that it is my intention 
néver to live with you again-for the simple 


reason that there has come into my life a- 
Mrs. Simpson with whom I lived as man. 


and wife at Delhi last year from the 3lst 


July to 7th August. This lady is now in 


Calcutta, and as soon as you divorce me, it 
is my intention to marry her, Weare une 


n 


. MRS. M. Y. O'DONNELL v, O. 8, O'DONNELL, 
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suited for one another.due no doubt toa 
great extent to me and, I trust that your 


` next venture, if any will be more successful 


than ours has been. Look after the boy 
who I hope turns out well. 
It appears that the husband did not. 


. receive any reply from his wife, and after 
: waiting about a fortnight he wrote to her. 


another letter on the 29th of July, 1924. 


m In this letter he makes the following in-. 
Gung : i 


* 


Mrs. Simpson writes from No.2, Park: 
Mansions, Park Street, Calcutta, enquiring. 
whether you are taking out proceedings.. 
against me for divorce as we intended as 
soon as the decree has been made absolute.. 
to get married. E 

Now; it is beyond dispute that the re« 
spondent has made & definite and clear 
admission of.his guilt, and the question is, 
whether there is any valid reason for supe. 
posing that it does not represent the truth.. 
When examined by the < District Judge- 
before the settlement of issues he attempted. 
to explain away his admission by saying- 
that the statements contained in the letterg, 
were false and that he had written the first: 
letterin anger “at being brought into Court 
by my wife in Simla for breach of the. 
peace." This explanation appears to me ta 
be. false. There can besno doubt that he: 
was at Delhi during the week referred toim 
his first letter, and he admits that he met 
Mrs. Simpson at Delhi though only once, 
He further admits that he knew the lady and, 
that he wrote to her about twice a month’ 
while she was living at 2, Park Mansions,, 
Park Street, . Calcutta, He, however,: 
repudiates the charge of having committed. 
adultery with her. | 

I entirely repel the suggestion that tha 
principal respondent. deliberately invented 
a false story attributing immorality to. 
himself and to a lady said tobe a meré 
acquaintance of his for the purpose of 
merely teasing his wife. Nor dolsee any 
reason for suspecting collusion between the 
husband and the wife. The plain fact is 
that as ststed in hisown letters, he had 
contracted a liaison with Mrs. Simpson and 
was .anxious to marry her. It is common 


' ground that he was not on good terms with 


his wife, and he accordingly informed her of 
his having committed adultery so that she 
might take proceedings for divorce and set 
him free to marry Mr, Simpson. i 

. It may be conceded that apart from the 
admission, there is little or no evidence tq 


* =" 
‘ee munt. ~~ 


2 


prove the charge of adultery though the 
circumstantial evidence renders it probable 
that the admission is a true representation 
of facts. An admission of adultery unsup- 
ported by corroborative proof, should no 
doubt be received with caution; but if the 
Court after scrutinizing it carefully believes 
it to be true, it can grant divorce on the 
Strength of that admission alone although 
there might be a total absence of other 
evidence to corroborate it. The leading 
case on the subject, is Robinson v. Robinson 
(D, in which Cockburn, O. J., delivering 
the. judgment of the Court made the fol- 
lowing observation: 

“Tfthereis evidence, not open toexception, 
of admission of adultery by the principal 
respondent, it would be the duty. of the 
Court to act on such admissions, although 


there might be a total absence of all other. 


evidence to support them........... HP, 
^. The admission of. a party charged with 


criminal or wrongful act has at all times, ` 


and in all systems of jurisprudence, been 
‘gonsidered as most cogent and conclusive 
proof; and if all doubt of its genuineness 
and sincerity be removed we see no reason 
why sucha confession, should not, as against 
the party making it, have full effect given to 
jt in cases like the present.” 

' This exposition of law has been endorsed 


n several judgments by the High Courts in 


dia, 
‘Iam, therefore, of opinion that there is 
wufficient proof of the adultery cemplained 
ef and that the charge of cruelty also 
has been established. I would accordingly 
accept the appeal with costs and grant 
the petitioner a deeree nisi for dissolu- 
tion of her marriage with the principal 
respondent. 
! AN; A. Appeal accepted. 

(1) (1859) 27 L. J, P. 91; 1 Sw. & Tr, 362; 9 Jur, (N. &.) 
882; 104 E, R. 767. 


` RANGOON HIGH COURT. 
‘  MiscELLANEOUS Orve Apenau No. 72 
or 1927. 
November 14, 1927. 
` Preseni;—BSir Guy Rutledge, Kr., Chief 
'''" Justice, and Mr, Justice Carr. 
' RANGOON TURF OLUB-—APPELLANT 


" versus 

Tan CORPORATION or RANGOON 
a «RESPONDENT. 
~ Municipalities—Assessment of premisee-—Race course 


f 


a 


RANGOON TERY OLUR V. CORPORATION OF RANGOON, 


109 I. ©. 1928 


—Method of assessment—Actual profits, whether can 
be taken into consideration — Contractors test’, appli- 
cability of. ` 

In assessing the premises of a race course itis 
open to the assessing authority to take into con- 
sideratiom the profits actually made by the owner 
Írom the premises. 'The assessing authority is not 
rr E to apply the ‘contractor's test.’ [p. 515, col. 


Kingston Union Assessment Committee v. Metro- 
politan Water Board (1), distinguished. : 
Ko Po Yee v. Corporation of Rangoon (T), referred 


0, , 

Mr. Leach, for the Appellant. 

Mr. N. M. Cowasjee, for the Respondent. 
. SUDGMENT.—This is an appeal from 
a judgment of the Chief Judgeof the 
Small Cause Court confirming the order 
of the Commissioner of the Rangoon Oor- 
poration, assessing the premises of the ap- 
pellant at Rs. 40,000 per mensem, 

This Court is only. concerned with the 
basis of the principle of the assessment. 
In regard to this, the appellant contends 
that the principle of a hypothetical tenant 
was not the proper one to apply in this 
case, and that the assessment should have 
been based on what is known as '' the con- 
tractor's test." 

We cannot help thinking, as Lord 
Atkinson said in Kingston Union Assess- 
ment Committee’ v. Metropolitan Water 
Board (1), ‘ that in this case the appellants 
have been betrayedinto confounding the 
measure with the thing to be measured. 
The thing to bé measured is, in all cases, 
the reasonable rent which the hypothetical 
tenant would be willing to pay. Nothing 
which can be suggested asa measure of 
poe ibing can be substituted for the thing 
itself. 

The learned Ohief Judge of the Small 
Cause Court pointed out this confusion at 
the beginning of his judgment, but it has - 
been repeated in this appeal. Butthe real 
question at issue and the question which 
has been argued is whether the Commis. 
sioner was right in basing his assessment 
on a consideration of the profits made by 
the appellant from the use of the premises 
in question or whether whatis known as 
the “contractor's test" should be adopted 
as the basis. i 


We have been referred to the case of 
B. v. Verrall (2). That was a case of the 
assessment ofa private race course, All 


1) (1926) A. 6.381, 95 L.J. K.B. 605: 
4 SA J. P. 69; 42 T. L, R. 275 Qr 134 Dik; 


83; 90 J. 
2) (1876) 1 Q. B. D. 9; 45 L, J. M. O. | 
ai; 24 WW, By 139, O. 29) 33 L. Ti 


$c 


. 103 I. C. 1928 


that was held in it was that the books of 
‘the proprietors of the race course were 
clearly elements for consideration in arriv- 
ing ab the value of the occupation We 
have also been referred tothe following 
Cases :— ' : 

- Dodds v, South Shields Assessment Com- 
mittee (3), Cartwright v. Sculcoates Union 
(4), Mersey Docks and Harbour Board v. 
Birkenhead Assessment Committee (5) and 
Port of London Authority v. Orsett Assess- 
ment Committee (6). B 

lt is noticeable that in none of these 
cases was there any question of the appliea- 
tion of the “contractor's test.” In the 
earlier of these cases it was suggested that 
in ordinary cases evidence asto the actual 


profits made from the premises in question: 


was not legally admissible, and that the 
assessment should be made on a considera- 
tion of-the rent actually paid for similar 


premises. In the later cases, however, this: 


proposition was considerably modified, and 


it was held thatin all casas it was open: 


to the assessing authority to take into con- 
sideration protits actually made by the 
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occupiers of the premises to be assessed. - 


It would appear, however, that the Courts 


would still consider it - undesirable that: 


there should be an enquiry into the profits 


if the assessment could be satisfactorily made‘ 


by the ordinary methods. - 


“Mr. Oowasjee has referred us to the 


case of Kingston Union Assessment Com-' 
mitiee v. Metropolitan Water Board (1), but. 


rc 


we donot think that that decision carries: 


the matter any further than the previous 
cases. The question there was of the 
assessment of the properties of a water 
supply undertaking. over a number of 
ditferent rating areas. It was held that in 
such a case the preper method of assess- 
ment was to consider the profits of the 
undertaking as a whole and tben to ap- 
portion the total rateable value between 


the several’ parishes having regard tothe _ 


directly and indirectly productive here- 
ditaments therein, according to the recog- 
nized practice, The circumstances of that 
case, therefore, clearly differ considerably 
from those of the present case, : 


(3) (1895) 2 Q. B. D..133; 64 L.. J. Q. B. 508; 14R, 
422; 72 L. T. 645; 43 W. R. 532; 59 J. P. 452. : 

(4) (1900) A. O. 150; 69 L. J. Q. B. 403; 64 J. P. 229; 
48 W.R. 394; 82 L. T. 157; 16 T. L. R. 238. 

(5) 1901) A. 0: 175; 70 L.-J. K. B. 584; 65 J. P. 579; 
49 W.R. 610; 84 L, T. 542; 17 T. L. R. 445. 

(6) (1920) A. O, 273; 89 L, J. K, B.48l; 122 L, T, 
(22; 84 J, P, 89; 18 L, G, R, 103; 86 T. La R. 233, 
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We do not think it neeessary to discuss 
the above mentioned cases more fully since 
they have been very carefully considered 
by the learned Ohief Judge, and we agree 
generally with what he has said about 
them. We think that, on these cases, there 
can be no possible doubt thatit was open 
to the assessing authority to take into 
consideration the profits actually made 
by the appellant from the premises in 
question, and we are unable to hold that 
the authority has erred by not applying 
the “contractor's test." This teet has been 
discussed at some length by a Bench of 
this Court in Ko Po Yee v. Corporation of 
Rangoon (7), and we have little to add te 
what has already been said in that case, 

In the existing circumstances in Ran- 
goon theactual letting of the racecourse 
to a tenant cannot well be imagined, as 
it is anlikely that the Government would: 
permit this to be done. It is one thing 
for Government to allow a Club managed’ 
by & number of well-known’ people of high 
social standing and integrity to reap no 
pecuniary advantage in carrying on a 
Racing Olub and itis an entirely different 
thing to allow an individual or syndicate 
to carry on such an undertaking for profit 
or gain, and there is no other race course 
iu existence in Rangoon. Consequently, it 
is impossible to arriveat the annual value- 
of the race course now in question by the 
ordinary method of comparison with similar 
properties. It is obvious, therefore, that 
some. other method must be applied, and 
the only two possible methods are that 
which the Commissioner has adoptedand 
the “ contfactor's test,” as contended by 


the appellant. EN : 
A very strong objection to the “contrac. 


'tor's test," in our opinion, is the very fact 
- that the premises have at least a quagi« 


monopoly value, and that, therefore, the © 


- benefit to be derived from the premises 


cannot be arrived at by & consideration - 
only of the value of the land, buildings 

and machinery. That, wethink, is suffci- - 
ent to barout the use of the “contractor's - 


.test" altogether, and we agree with the- 


learned Ohief Judge that the Commiasion- ' 
er has not erred in principle in his agsegge ' 
ment, 

The other grounds of appeal taken up all 
relate to matters of detail, and wedo not 
think that any of them can be considered 


(D 103 Ind, Cas, 40; 8 E. 161; A,J, R, 1937 Rang, - 
4 a : 


woseo n who akan FN RA 
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to be questions as to the basis of principle 
of assessment within the terms of s; 91 (3), 
of the.Rangoon Municipal Act. They can- 
not, therefore, be considered in this Court. 

“The Commissioner has discussed at some 
length the question of whether allowance 
should be made forthe unpaid services of 
the Stewards of the Olub. He admits that 
their services contribute very greatly to 
the Club, but, as he finds it impossible to. 
calculate what the value of those services 
is, he allows nothing for them. Had we 
been in his position we should have been. 
_inclined to make a generous allowance in 
respect of those services, and we hope that 
at the nextassessment be may re-consider 
‘this point. But, as we have already said, 
we do not. think- that this is such a quss- 
tion of principle as to come within the 
jurisdiction of this Court. 

The appeal, therefore, fails and is E 
ad with costs, ten gold mohurs. 

AN, Ay . Appeal Ronee 


Se 


^ MADRAS HIGH COURT. 
^ Reroreep Case No..17 or 1926. 
duly 28, 1927. 
Present :—Mr, Justice Madhavan Nair and 
. Mr. Justice Ourgenven. 
MAINDA PUSARI AND ANOTBER— 
Maie ood 


. NARNA OHRTTY AND ANOTHBR—- 
. . RESPONDENTS. 

TEN Village Courts Act (I of 1889), ss. 18, 06, 67 
Village Panchayat Court ` decree—Transfer for 
execution—District Munsif, power of, to transfer. 

A District Munsif receiving by transfer a decree 
of .a.Village -Panchayat Court under s. 66 of the 
Madras "Village Courts Act has no jurisdiction to 
transfer it for execution to another District Munsif ` 
under s. 39, Oivil Procedure Code. . 

Kandoth Sankaran Nair v." Karayi Kuzhakeprath 
Atchuthan (1), relied on. 

Case stated under s. 118 of Act V of 
1908, by the. District Munsif, ae in B, 
E, P. Nos. 247 and 248 of 1920 


FAOTS,—The. plaintiff obtained a decree i 1n | 


B Panchayat Court situate within the jurie- 
diction. of the District Munsif of Karkala - 
(South Oanara) against certain defendants - 
residing within the jurisdiction of the 
District Munsif of Mangalore. He applied 

to the District Munsif, Mangalore, under’. 
s. 660f the Madras Village Courts Aot, 
I ‘of 1889, ‘for execution of the decree’ “by. - 
prest of tho judgment-debtors, The Dis. 


t 


AENÉATA RAMAN v. Ñ. 0, ÓHOKKIBB, - 
trict Munsif refused to execute the decree | 


1091. 6. 1928 


and thereupon at the instance of the decree- 
holder the District Munsif issued proceed- 
ings *that as the Panchayat was within 
the jurisdiction of the Munsif of Karkala 
the decree must be transferred for 
execution to the District Munsif, Karkala. 
The plaintiff, therefore, applied to the Dis- 
trict Munsif’s Court, Karkala, for execution. 
The learned District Munsif, Karkala, re- 
ferred to Kandoth Sankaran N air v. Karayi 
Kuzhakeprath Atchuthan (1) and pointed 
out that while he had no jurisdiction to 
transfer it to anyother Court for execu: 
tion, he could not execute the decree by 
arresting the judgment-debtors. He, there- 
fore, made a reference to the High Court: 

1, Whether the judgment-debtors can 
be arrested in execution of this decree by: 
an orderissued by the District Munsif, 
Karkala. 


2. How the judgment-debtors -being in- 


the jurisdietion of another Distriet Munsif 
Gould be arrested and also incidentally 
how their properties could be proceeded 
against, 


Messrs, B. Somayyja and K. Venkatarama 


Raju, Amicus Curie. 
Jd UDGMENT.—In view of the decision 
in Kandoth Sankaran Nair v, Karayi 


Kuzhakeprath Atchuthan (1). which the. 


. District Munsif. himself refers to in. his 
report and which. applies to the cireum- 


. stances of this case, we think the reference, . 


was entirely uncalled for. We see no reas. 


Bon to- take - a different view from thatex- 
. pressed in -Kandoth Sankaran Nair v, 


Kuzhakeprath Atchuthan (1). The District. 
Munsif will follow that ruling and decide. 


the case accordingly. We are much oblig- 


ed to Messrs. Somayya and Raju ior aee : 


ing pase Court as amicus curie, 


Papers returned., ce 


mony: Ind, Cas. 793; 46 M. 734; 44 M. L. J 
1023 Mad, 651, - 


~ 





; MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDERS Nos, 189- 
To 193 or 1927. 

December 5, 1927. 
Present :—Mr, J ustice Ramesam and 
. Justice Jackson. 
K. L. VENKATA RAMAN AND ANOTBER ' 
i eos 


s ma a — 


N.S. OHOKKIER —RasroxpENT. 
Provincial Insolvency Act (V of 1920), & KAN 


, 643; (1928), 
N. 353; 32 M. L. T. 403; 18 L W, MALE a 


= 
- 


A 


J 
d 


3 


- 


Judieation of Hindu father as insolvent—Sale of pro- 
perty by Receiver including son's shares—Purchaser, 
right of, to obtain order for delivery of ‘possession 
under 8. 4, as 4 ğ 
On the adjudication ofa Hindu father as” insol- 
vent the Ofcial Receiver is entitled to deal with 
the shares of the sons, andsell them to a stranger. 
[p. 518, col, 1.] | 
, But a purchaser from the Receiver of property of 
the insolvent inclusive of the shares. ofthe sons is 
not entitled to get delivery of possession of the 
property purchased, in so far as the sons’ shares are 
concerned, under g, 4 of the Provincial Insolvency 
Act. .His remedy isto ‘institute regular suits for 
poe in the ordinary Courts. [p. 518, col. 2; p .519, 
ool. 1, 


. The purchaser may, however, be given joint pos- 
session along with the sons,so far asthe insolvent’s 
Bhare is concerned under s. 4 of the Act. [p. 519, col. 1] 
.. Once the Official Receiver has sold the property 


to: a‘stranger and converted the insolvent’s estate: 


into money, his business is to distribute this money 
among the creditors and it cannot be said that déli- 
very. of possession is a necessary part inthe work 
of distributing the assets of the insolvent among 
creditors, although where a claim is made against 
the insolvent himself in respect of his share only, 
or ‘against arival purchaser of the insolvent's pro- 
party ‘itself the matter may be different. [p. 518, 
col.l. i | 
Appeal against the order of the District 

, ‘Court, Madura, dated the 13th:September, 
. 1827,in O, M., A. No, 48 of 1927, preferred 
Against that ofthe Court of the Subordi- 
nate Judge, Madura, dated the 14th March, 
1927, and made in Interlocutory Application 
No. 57 of 1927 (In Insolvency Petition No. 
,18.0f 1922, on the file of the District Court, 
Madura). EN l i 

. Messrs, Patanjali Sastri and A. Sundaram 
Iyer, for the Appellants. 

. „Messrs. O. S. Rama Rao Sahib,.T. 
M...Krishnaswam? | Ayyar, V. S. Ranga- 
chari and K. Krishnaswami Ayyangar, for 
ithe: Respondents. | 


^ JUDGMENT. 
- Ramesam., J.—These Civil Miscel- 
laneous Appeals arise out of insolvency 


‘proceedings under the Provincial Insol-- 


vency Act. Two brothers, K. L. Venkata- 
ram and K. L. Gopal, were declared insol- 
vents and their property vested in the 
Official Receiver.of Madura, The Official 
-Receiver executed sale-deeds of separate 
-items of their properties to various vendees 
‘who :are the respondents before us. The 
sale-deeds purport to have’ conveyed the 
"whole properties and not the shares of the 
insolvents themselves. The , purchasers 
‘applied for delivery. of possession. of the 
properties and complained of obstruction. 
"The obstruction was based upon a deed of 
trust dated 6th January, 1926, under which 
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the shares of the sons were settled for the 
conduct of a charity. Under this trust, 
deed the insolvents themselves were ap” 
pointed trustees and they objected to the 
taking of possession by the purchasers rely- 
ing on this trust deed. It is unnecessary, 
to consider the nature—bona fide or other- 
wise—of the trust deed. Whatever its, 
effect may be as a deed of trust. it certain» 
ly relates to the sens'shares of the pro% 
perties and the question arises whether tha 
purchasers from the Official Receiver can, 
obtain delivery of possession of the shares 
of ‘the sons of the insolvents undere. 4 of 
the Provincial Insolvency Act. The peti- 
tions were originally fled under e. 56 of 
the Act but one of.them was afterwards 
amended by adding s. 4 also. The Dis- 
trict Judge considered all of them as ap- 
plications under s, 4. Section 4 of the Pro- 
vincial Insolvency Act corresponds to 8. 
ofthe Presidency Towns Insolvency Act, and 
s. 105 (1) of the English Bankruptcy Aet. 
It gives very wide powers to the Insol- 
veney Court to settle questions of priority 
of title arising in the course of the insol- 
vency for ihe purpose of doing justice to 
the parties and for the proper distribution 
of the insolvent's estate. It has been cone 
strued in Official Assignee of Madras .v. 
.Vadavalli Ammal (1) as giving jurisdiction 
to the Insalvency Court to deal with the 
claims of the insolvent as against proper- 
ties and persons beyond the ordinary 
jurisdiction of the Court which has got 
the insolvency jurisdiction. This decision 
has been recently affirmed by a Full Bench 
decision of this Court, but it is doubtful 
"whether s. 4 covers a case of this kind that 
.we have got before us now. 

. It will be convenient hereto take a short 
survey of the decisions relating to the posi- 
tion of the Official Receiver in relation to 
the shares of'the sons of the insolvents, - 
In Official Assignee of Madras v. Rama- 


‘chandra Aiyar (2) Schwabe, O. J., and 


.Goutts-Trotter, J., (as he then was), held 
that the interest of the sons does not vest in 
the Oficial Assignee by reason of an ad- 
judieation and that the Official Assignee 
‘as representing the managing member is 
‘entitled. to joint possession along with the 
‘sons of the family property. In Sat Narain 


^ (1)26 Ind. Cas. 524; 40 M. 810; 20 M. L.'T. 311; 4 
W425. 
Daas Tnd. Cas. 88,46 M. 54; 16 L. W. 559; (1992) 


M. W. N. 653; 45 M. L, J. 509; A. I. R. 1923 Mad; 
55; / 
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w, Behari Lal (8) the Judicial Com- 
mittee also came to the same conclusion 
that the property ofthe sons does not vest 
jn the Official Receiver by reason of the 
adjudication, but they observe that the 
Official Receiver can deal with the son's 
share by reason ofthe power of the father 
which may vest in the Official Receiver by 
reason ofthe insolvency. Relying on this 
observation of the Privy Council it was 
decided by a Full Bench, Balavenkata- 
seetharamea Chettiar v. Official Receiver, Tan- 
jore (4) that the Official Receiver can sell 
the son's share also and another Full 
Bench in Pinnamameni Basava Sankaram v. 
Garapati Narasimhulu (5) has held that 
where the Official Receiver sells the son's 


share at atime where there is no vesting 


order the purchaser can take advantage of 
s. 43 of the Transfer of Property Act. The 
law, therefore, as it now stands, shows that 
the Official Receiver can sell the son's 
share also to’ a, stranger. The Official 
Receiver himself can apply under s. 4 
for possession ofthe insolvent's share of 
the estate, but does it follow from these 
‘two positions that the purchaserfrom the 
‘Official Receiver can apply under s. 4. 
Once the Official Receiver has sold the 
property toa stranger, and converted the 
insolvent’s estate into money, his business 
‘is to distribute this money among the ere- 
ditors, and it cannot be said that delivery 
of possession isa necessary part in the 
work of distributing the assets of the in- 
- golvent among creditors. Where a claim 
ia made against the insolvent himself in 


"respect of his share only, or against a rival : 


purchaser of the insolvent's property itself, 
the matter may be different. One of the 
objects of the Insolvency Act is to adjudi- 
cate upon the validity of such claims. 
Sections 53 and 54 ofthe Provincial In- 


solvency Act show that one of the primary -. 


duties of the Insolvency Court is to decide 
whether the alienations of the insolvent 
should be set aside as having been made 


(3) 84 Ind. Oas. 883; 6 Lah. 1; 47 M. L. J. 857; 10 
0. & A. L. R. 1332; A. I. R. 1925 P. C. 18; (1925) M. 
W. N.1; 23 A.L.J. 85; L. R. 6 A. (P. O.) 1; 26 P. 


L.R. $127 Bom. L. R. 135; 21. L.W. 375; 1 Lab. 361; 


Cas. 590; 10. W. N.916; 29 0. W. N. 797; 521. A. 
92 (P. O). 

à) 97 Ind. Cas.825; 49 M. 849; 51 M. L. J. 269; 24 
L. W. 345; (1926) M. W.N. 743; A.I. R. 1926 Mad. 
994 (E. B... 

(5) 89 Ind. Cas 850; M. 135; 51 M. L. J. 529; A. L 
.'1997:Mad. 1; 25 L. W. 128; 38 M. L. T. 92 


Ls 


(F. B.) 


10010,1098 . 


in fraud of creditors or having been 


in fraudulent preference of one creditor 
against another; but where we have got 


to deal with the son's share the matter is. 


entirely different, and the decision in Ex 
parte Anderson (6) relied on by Mr. Krish- 
naswami Ayyar, the learned Vakil for the 
respondents, cannot, therefore, help him, 
On the other hand, it has been held by 
this Court in Official Receiver of South 
Arcot v.-Perumal Pillai (7) and Chittam- 
mal v. Ponnusami Naickar (8) that an ap- 
plication of this kind is not sustainable 
in an Insolvency Court. Mr. Krishnaswami 
Ayyar, on the other hand, relies upon 
Ramaswami Chettiar v, Ramaswami Iyen- 
gar (9). That decision was before the 
series of cases whichI referred to above 
and which place the position of the sons 
on a différent footing from that of. the 
father. In the casein’ Ramaswami Chettiar 
v. Ramaswani Iyengar (9) the obstruction 
was by thesons not only in respect of 
their own shares, but also in respect 
of the whole ‘of the estate of the 
insolvency on the ground that the purchase 


was benamt andno distinction was made : 


between thefather's share and sons’ share, 
It was really an obstruction to the Recei- 
ver taking possession of what was then 
considered as the insolvent’s property.” It 
was held that such a question can be con- 
sidered by the Insolvency. Court. But the 
position of the sons has been distinguish- 
ed from the position of the father by the 


later cases and the decision in Ramaswamt 


Chettiar v. Ramaswami Iyengar (9) cannot 
be considered as covering the case of a 
son objecting in respect of his own share 
or of any objection raised by another per- 
gon as guardian on behalf of a minor son 
or any other parson claiming any interest 
in respect of the son's share only. 

The result is that we must hold that in 
Bo far as the son's shares are concerned, 


-the purehaser from the Offieial Receiver i8 


not entitled to apply for delivery of pos- 
session unders. 4 ofthe Provincial Insol- 
vency Act. His remedy would be by going 


(6) (1870) 3 Oh. A. 473; 39 L. J. Bk. 32; 22 L.-T. 
1; 18 W. R. 715. 


(7) 79 Ind. Cas. 322; 18 L. W. 884; 33 M. L, T. 
230; A. I. R. 1924 Mad. 387. 

(8) 93 Ind. Qas. 573; 49 M. 762; 23L. W. 94; (1926) 
M. W. N. 121 & 112; 50 M. L. J. 180; A. I. R. 1936 Mad. 


363. 
(9).65 Ind. Cas, 394; 45 M. 434; 15 L. W, 273; (1922) 
N. 110; 42 M. L. J. 185; 31M. L. T. 86; A. I. 


M. W. 
R. 1922 Mad, 147: 


‘ 
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to the ordinary Oourts and by filing regular 
suits for possession. 4 . 
. Mr. Krishnaswami Ayyar pointed opt that 
in this case one son ofeach of the insol- 
vents was born: aiter the adjudication and 
their interests cannot be separated from 
those of the father. Whether this isso or not 
depends upon when the vesting order was 
made. We have no materials here and, if it 
is necessary, the question can be gone into 
by the Courts below; but,as the appli- 
cant has got to go toa Civil Court auy- 
how, there is no purpose in deciding this 
point now. | NE Ar | 
A third question was raised whether the 
purehaser can get joint possession of the 
insolvent's share. In Official Assignee of 
Madras v. Ramachandra Aiyar (2) there is 
an observation at page 58*: “It is no doubt 
true that a stranger cannot by reason of 
having purchased a share in the joint pro- 
-perty insist on having joint possession.” 
It isnot clear whether this observation 


was made with reference to s. 4 of the, 


Insolvency Act or with reference to the 
general ‘Hindu Law.’ In the present case 
dt is not clear that the purchaser purchas- 
ed the share of the insolvent only, or of 
any member only but purchased the whole 
property. In such a case his rights are 
. not gtrietly governed by mere considera- 
tions of equity. But, apart from any ques- 
tion of procedure, he has purchased the 
whole interest in the property and, as- 
„Buming thereis.no question of immorality 
or illegality of the debts, he is strictly 
entitled to the whole property. In such 
a case we do not see why he ought not to 
be given joint possession of the  insol- 
vent's share only, whatever doubts there 
may be as to the sons’ shares. It may be 
that there is not much to.obtain by joint 
possession, but it makes a difference in the 
Court-fees which the purchaser has to pay 
in the regular suit he has to bring; but 
that at least is a substantial benefit to him. 
| We understand that, meanwhile, peti- 
tions have been filed by the Official Re- 
esiver himself for obtaining possession. 
Any objection to the delivery of the in- 
solvent's shares may be considered in the 
disposal of those petitionsand the joint 
possession of the insolvent’s shares may 
be ordered after those petitiéns and the 
present petitions are all heard, should the 
Court think it fitto do so. In the dispo- 
sal of “the Civil Miscellaneous Appeals be- 
~*Pago. of 46 M, —[Ed.] ' 


pen 
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dig 


fore us isis merely enough to. Say that 
the sons’ shares eannot be delivered in 
these proceedings to the purchaser. We 
are not to be understood as having decid- 


“ed anything against the rights of the pur- 


chaser and the Official Receiver in respect 
of the shares of the sons who were born 
after the order of adjudication. We leave 


the point open and merely allow an order 


now to be passed in respect of the joint 
possession dealing with the shares of the 
‘nsolvents only, ifthe Oourt below thinks 
ft to do so after hearing all the petitions. 
Each party will bear its own costs. 
Bubjectto these observations the order 
of remand to the Court of first instance 
will stand. The petitions may be dis pos 
ed ofas early as - possible, This order 
also disposes of the two memoranda of ob- 


jections. 
OY. N. Y. Order:aecordingly. 
PATNA HIGH COURT. 


Suoonp Orvin ArPEAL No. 1544 or 1926. 
| August 11, 1927. 
Present:—Mr. Justice Sen and 
." Mr. Justice Allanson. 
SHYAM SUNDER NAIK AND OTHERS 
—DEFENDANTS—AÀPPELLANTS 
versus 
GOBARDHAN KAMTI arp oTHERS— 
PLAINTIFZS— RESPONDENTS. 

‘Bengal Tenancy Act (VIII of 1885), Sch. III, Art. 
$—Dispossession by purchaser in execution of rent 
decree, whether dispossession by landlord—Suit by 
tenant—Limitation—Rent decree against one of several 
co-tenants, validity of—Representation— Question 
of fact, a 

Dispossession of a tenant by a purchaser in a sale 
in execution of a decree for reni obtained by the 
landlord does not amount to dispossession by the 
landlord. In order.to make the special rule of limi- 
tation prescribed by Art. 3 of Sch. IIL to the Bengal 
Tenancy Act applicable it must be shown that it 
was the landlord who took part in the dispossession 
of the tenant. [p .520, col. 1.) , " 

Aminuddin Munshi v. Ulfutunnissa Bibi (1), dis- 
tinguished. - 

Durgapada Panja v. Bhusan Chandra Ghose (2) and 
Krishna Chandra Bagdi v: Satish Chandra Banerjee 
(3), followed. ed NE 

Tf a landlord desires to obtain a decree good 

against the land under the Bengal Tenancy Act he 
must ordinarily (apart from any question of 
representation) implead all the co-tenants including 
the heirs or legal representatives of a deceased co- 


tenant. [p. 521, cok.:1.] s l 
Beradar Singh v. Bacha Mahto (5), relied ons 


(590 


: ^. Whether one of several tenants. can be regarded aaa 
Yepresentative of the Test must "depend on the 
Circumstances of each case. [ibid] 

'. Chamatkarini Dasi v. Triguna. Nath Sardar (8), 
-relied on. 


-. Second appeal from a decision of the 
-District Judge. Darbhanga, dated the 3rd 
.Septemher, 1926, affirming that of the 
‘Munsif. First Court, Samastipur, dated the 
25th May, 1926. 

.Messers. S. M. Mullick and. A. C. Rai, 
for the Appellants. 


. Mr. Janak Kishore, for the Respond- ` 


. ents. . 
TT JUDGMENT. 
Sen, J.—Two points are urged by the 


by the special Law of Limitation laid 
“down in Art. 3 of. Sch. IIl of the 
Bengal Tenancy Act. .It is contended on 
the authority of Aminuddin Munshi v. 
Ulfatunnissa Bibi (1) that inasmuch as 


the dispossession of the plaintiffs by the 


defendants-first party was brought about 
as a result of the action of the land- 
Jords (the defendants-second  partv) in 
obtaining a rent decree, Art. 3 of 
^ Beh. IIT of -the Bengal Tenancy Act 
must apply to this case. I do not think 
this contention can prevail. The ruling 
above referred to, no doubt, appears to 
give some support to the proposition con- 
tended for, but it appears also clear that 
there were special facts and circumstances 
in that case which led the Court to 
come to the conelusion that there, was 
collusion or instigation on the part of the 
landlord which brought about . the dis- 
possession by ‘the purchaser, and the 
‘decision is clearly made to rest on that 
.ground. In the case of Durgapada Panja 
v. Bhusan Chandra Ghose (2): the case of 
-Aminuddin Munshi v. Ulfatunnissa -Bibi 
(1) "was put forward in support of .the 
proposition that’ where a landlord insti- 
tutes a rent suit and. in execution of a 
decree obtained in that suit brings the 
holding to sale, dispossession by the pur- 
chaser . would amount te constructive 
dispossassion by the landlord, but the 
contention as to constructive dispossession 
was not accepted by the Court.. In the 
case of Krishna Chandra Bagdi v. Satish 
Chandra Banerji (3) it was again laid 
down that “it was not the design of the 
(1) 3 Ind. Cas.:315; 13.0. W. N. 108: 9 O.L. J. 131, 
(2) 39 Ind. Gas. 388; 210. W., N. 373. 
19) 3p aå. Gas, 305; 206. Wa N, 87% . 
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Bengal Tenancy ‘Act. to deprive a tenant 


of the rights thet he: otherwise possess 
against a third ‘person between whom ard 
himself there was no relationship of land- 


lord and tenant. It was only intended © 
such rights as existed ` 


to deal with 
between landlord and: tenant." On this 


ground the theory of constructive dispos- 
' gegsion was rejected. In the case of Bhadai 


Sahu v. Manowar Ali (4) it was clearly 
laid down that the Court “will not favour 
the allegations-of constructive disposses- 
sion in support of a plea that a suit 
is barred by Art. :3 of Sch. III-to 


| the Bengal Tenancy Act; it: must: be 
learned Advocate on behalf of the appel- ` 
“lants. The firstis that the suit is barred . 


shown on clear evidence’ that the land- 
lord himself was & party who dispos- 
sessed the tenant.” Many other decisions 


might be cited, but I refrain from doing . 


Bo, as the point appears io have been 
clearly settled by decisions of this Court 
| make the special rule 
of limination laid: down in the Bengal 
Tenancy Act applicable, it must be shown 
by clear evidence that it was the land- 
lord who caused or took part in the 


dispossession of the tenant. 


The next point urged is that the only 
member of Jhakri's branch sued was 
Hiraman: but that he, was the sole recorded 
tenant, or, at any rate, that he was sued 
in a representative capacity and that the 
plaintiff's share was, therefore, liable. Tt 
is admitted that the plaintifs were not 
made parties to thesuit. The onus was, 


therefore, rightly placed on the defendants 


to show that Hiraman was sued in a 
representative capacity so as to make the 
rent decree binding on the plaintiffs 


shares. There were several ways of . proy- 


ing this. First, it could have been 
proved that Hiraman's name alone was 


recorded in the sherista of the maliks | 


after the death of Jhakri. It might ‘also 
have been proved by showing that 
Hiraman had been in fact put forward by 
the plaintiffs as their representatives. ` No 


attempt has been made by the defendants 


to ‘produce the papers from the landlord's 


* 


Sherista to prove that Hiraman was. record- 


ed as the sole tenant nor have they 
succeeded in proving that Hiraman was 
put forward as the representative ef the 
plaintiffs. Thus it appears quite clear that 
the: defendants have failed to discharge 


ECA) 83 snd, Cas, 198) (1020) Pat, 811 4 P. Iu. di 648p | 
Ql usages 


- 


A 


4 
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:. It is, however, contended. by the learn- 
"éd Advocate-for the appellants that the 
-mere fact that P." W: No. '2 admitted that 
-Hiraman was the ‘karbari of the family. 
‘aid paid the rent would ` sufica. In 
‘support of this proposition thé learned | 
‘Advocate relies on the ruling in the cage. 
-of Beradar Singh v. Bacha Mahto (5), lu 


‘that case it was laid down that if a.land- ` 


lord desires to obtain a decree good 
against the 


‘from any question. of representation) 
implead all the co-tenants including the 


‘heirs or legal representatives of a deceased - 


co-tenant. In the course of the judgment 
there is an observation at page 10*, upon 


which the appellants rely in the. follow- | 
ing terms: "There is no doubt that all. 
the tenants not having been made defend- 


‘ants, no rent decree can be passed 
‘unless it is shown th&t'Ohhatarpati Mahto 
was the karta of the family and was, 
entitled - to act on behalf of the other, 
‘recorded tenants.” On the strength of this 
observation, it is contended that inasmuch 
-as -in the present case it was. admitted 
by: one of the plaintiffs witnessed that 


* 


"Hiraman was the karbari.'of the family © 


and paid the rent that was sufficient for 
the purpose of showing that the rént 
decree would bind all the co-tenarits. 
This contention is not tenable. The ques- 
tion of representation is entirely one, of: 
“fact. Whether one of, several tenants can 
be regarded as a representative of the 
rest. must depend onthe circumstances of 
each case: Chamatkari-Dasi v. Triguno Nath 
Sardar (6). In the present case the defend- 
ants have not proved that Hiraman was 
the only recorded tenant nor is there 
any proof of the fact that, he was put 
forward as the representative .of the other 
tenants. The question of representation 
was fully gone into in the Court of first 
instance and that Court came .to the 
conclusion that there was, absolutely : no 
evidence on the side of the defendants on 
either of the two points, namely, whether 
Hiraman's name appeared as -the sole re- 
corded tenant in the sherista of the maliks 
.or whether he was put forward.by, the 
plaintiffs as their representative. -In view 
of these findings it is impossible to pro- 
(5) 54 Ind. Cas. 39; (1920) Pat. 9; 5 P. L: J. 82; 1° P" 
L.T.85;,2U. P. L. R. (Pat.) 4. - . — ; 
(6) 19 Ind. Oas.. 989; 17 O. W. N. 833... 
“Page of (1020) Pat.—[ id, | e 
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-Tenancy Act he must ordinarily (apart `- 
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ceed -upon the.-solitary statement of. one 


“of the plaintiffs’ witriesses which could 


“not possibly be conclusive on the point. 
The  appeal.must be dismissed with 
‘costs, ^ . 
7 Allanson, d.—l.agree. ^ - 
“AN. AL Appeal disntissed, | 


LAHORE HIGH COURT, | 
Ssconp Orvin APPBAL No. 2739 op.. 
^ February 15, 1928. 
.  Present:—-Mr. Justiee Addison. ; 
MUHAMMAD SHAH-—DEFENDANT 
n _»—~ APPELLANT id 
Í versus 
NAWAB—PLAINTIFF—RESPONDENT, | 
Civil Procedure Code (Act V of 1908), O. XXXII, 
„minor, necessity Pe n naen a Ara ; 


af 


a 3 


- 


‘tion of 0. XXXIIL. —— | pe 
. Omission to give notice toa minor of the appoint» 
ment of a particular person ‘as his-guardian ad Litem 
is not a fatal defect and does not invalidate & decrés 
-passed against the: minor represented’-by such 

guardian: [p 522, col. 1) ui i 
Phulli v. Debi Parshad (1), referred to. ` 
Order XX XII 


KAKU, Oivil Proceduré Codé, has no direct 
application În- proceedings in -execution and- in 
determining whether a minor is sufficiently .re- 
resented'in execution proceedings the ‘Courtis at 
liberty. to lock at the substance of the transaction. 
[p. 522, col. 2.] ' UR MIS 

Fani Bhusan Bhuian v. Surendra Nath Das (3) 
and Bansi Dhar v. Muhammad Suleman (3), fol- 


a 


..lowed. 


Second appeal from a decree of. -the 
District. Judge, Rawalpindi, dated the 
19th July, 1927, reversing that of the 
„Subordinate Judge, Fourth Olass,. Attock 
; at got mpbelipar, dated the 10th December, 


„Mr. Shiv Dayal, for the Appellant, . 
Mr. Nihal Chand Mehra, for the Re- 
‘spondent. ! : 
 .JUDGMEN'T.—On the 30th ..Novem- 
ber, 1921, Asa Nand obtained..a. decree 
for Rs. .65-10 for the produce of certain 
lend against the plaintiff Nawab, then 
,& minor, in the Court of the Assistant 
Collector, Second Grade. . In execution. of 
that decres the housein suit was attached 


„and sold :n faveur of the decree-holder 


for Rs..33. The decree-holder subsequently 


“sold it..to Muhammad Shah defendant 


No. 2. The .plaintiff Nawab has now 
reached’ majority. and has brought this 
Suit for possession of the house on .the 


- ground that he was not properly repre- 


rd 
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Bented eithcr in the original suit or in 
the execution proceedings. "Defendant 
No. 2 denied the claim. | 
The trial Court dismissed the suit, but 
it was décreed on appealby the District 
Judge. Against this decision this second 
appeal has been preferred. In the suit 
. Fazal Ahmad maternal uncle of the plaintiff, 
twas appointed his guardian ad litem but 
ë refused to act. Plaintiff's mother was then 
appointed guardian ad litem but she, too, 
refused to act. Then the ahlmad'of the 
Court was appointed. He appeared and 
defended the suit but a decree was passed 
inst the minor. | z 

AE he District Judge considered the want 
of notice to the plaintiff that the ;ahlmad 
was to be appointed as his guardian ad 
litem to be a fatal defect. Under the 
rule as now amended notice (o. the 
minor is not necessary. It was held be- 
fore the rule was amended in Phulli v. 
Debi Parshad (1) that mere. absence of 
E notice to the minor of ‘the appointment 
‘of the guardian was not sufficient, in the 
absence -of proof of fraud or collusion. 
In the present case no negligence, fraud 
or collusion has been proved. It. follows 
“that the decree was properly obtained 
. against the minor. du 
. In execution proceedings notico was 
issued to the ` Gourt _ahlmad, who had 
previously besen, appointed guardian ad 
litem but he wasin hospital. Accordingly 
notice was iesued to the minor and his 
"mother as his guardian ad litem in the 
execution proceedings. The mother attend- 


‘ad. In fact she first. tried to have the - 


set aside on the ground that it 
Eae parte and failed in this. She was 
present when the order passed , by the 
' Gourt under O. XXI, r. 66, Civil Procedure 
-Qode, was made. Thereafter she did not 
attend, but it is clear that the minor 
and she knew what was going on and 
. that she appeared: as his guardian ad litem. 
When the sale was completed Sharif 
Din, an uncle of the minor, appeared 
before the Oourt and tried to have the 
sale set aside on the ground that the 
price realised was small. He was given 
an opportunity to produce any one who 
would pay & higher price, but failed to 
‘do so and consequently the sale was con- 
- firmed. It was held by the “ Calcutta High 
Gourt in FaniBhusan Bhuian v. Surendra 


á 
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(1) 75 Ind. Oas. 449; A. I. R. 1923 Lah, 575; 5 Lah, 
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Nath- Das (2) that O. XXXIIL of the Civil 
Procedure Oode hasno direct application 
in proceedings in execution and that in 
determining whether the minor is suffi- 
ciently represented in execution proceedings 
the Court is at liberty to look at the 
substance of the transaction. A Division 
Bench of -this Court in Bansi Dhar v. 
Muhammad Suleman (8) held that O. XXXII 
had no direct application in proceedings in 


execution and that the omission of a formal 


order for the appointment of the guardian 


ad litem did not vitiate the sale in exe- 


cution. The District Judge held that the 
plaintiff was not properly represented in 
the execution proceedings. 

From the above discussion it is clear 
that he was represented and that his 
interests: were looked after, first by his 
mother and then by his uncle, his mother 
actually appearing as his guardian ad litem 
in the execution proceedings, Ifthe sub- 
stance of the proceedings is looked at 
there is no doubt that he was properly - 
represented. There is no proof on the 
present record that the minor has been : 
prejudiced in any way. 

I, therefore, accept this appeal with 
costs and, setting aside the decree of 
the District Judge, restore that of the 
Subordinate Judge dismissing the suit, 

R.L. 0. € Appeal accepted. 

(2) 64 Ind. Cas. 25; 35 C. L. J. 9. 

(3) 97 Ind. Cas, 181; A. I. R. 1926 Lah, 490; 2 Lah. 
Cas. 289; 8 Lah. L. J. 404; 27 P. L. R. 494. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Oivin APPEAL No. 56 or 1997. 
February 28, 1928. 
^ Present: —Mr. Kinkhede, A. J. C. 
BALKISAN SINGH ano OTHERS—PLAINT- 
IFFS—ÀPPRELLANTS 
versus 
GOVIND SINGH— DzrENDANT— 
RESPONDENT. 

Declaratory suit—Cause of action—Mutation pro- 
ceedings—Other overt acts of  possession—Infer- 
ence. 

An order “made in mutation proceedings is not a 
judicial determination of title or proprietary interest. 
It may not per se create any title but if accompani- 
ed or followed by overt acts of possession, such an 
"order, may give rise to an adverse inference of 
assertion of a hostile title, [p. 923, col. 2.] 
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First appeal against a decree of the- Sub- 
ordinate Judge, First Class, Bhandra, 
dated the 16th February, 1927,in Givil 
Suit No. 36 of 1926, | 

SirB. K. Bose, Kr., and Mr. P. N. Rudra, 
for the Appellants. 

Mr. P. A. Pandit, for the Respondent. 


d UDGMEN T.—This appeal arises out 


of a suit brought by the appellants against 
the respondent fora declaration that they 
are the owners ofthe 8-annas malguzari share 
which was recorded in the mutation register 
in the name of the respondents during 


their minority. In short, thesuit was for 


a declaration that defendant-respondent 
does not own and possess the 8-annas share 
which stands mutated in his name. : 
The defendant pleaded that he is entitled 
tothe8 annas sharein the twomouzasand has 
been rightly recorded as a co-sharer, that 
the suit is not maintainable and that the 
‘same is barred by limitation in view of 
‘the fact that the Settlement Officer and 
"Revenue Officers had rejected plaintiffs’ 
application for removal of the defendant's 
,name from the record more than six years 
prior to suit. The Court below held that 
the suit was barred by limitation under 
“Art, 120 of the Limitation Act and that 
even assuming that the suit was within 
-time it would decline to grant a declaration 
which would have the effect of cancelling 
.the entry inthe Settlement Reeord of 1917. 
The prayer for the amendment of the 
plaint was also rejected. Hence this appeal. 
I think that the lower Court has not 
"properly grasped the object of the present 
suit. The plaintiffs alleged that they were 
“In possession and enjoyment of the pro- 
. perty in suit, but that, ever since the 
defendant was shown as theirsarbrakar dur- 
ing their minority, his name was associated 
with theirs only as person looking after 
the affairs in their interest and on their 
behalf and not as a co-owner or as an 
independent owner entitled to hold the 
property in his ownright. In suppori of 
this allegation of theirs and with the 
object of showing that although their cause 
of action had arisén long ago the same 
was either kept in time by reason of the 
defendant's acknowledgment of plaintiffs’ 
title down to 1922, or that it was a 
,recurring cause of action, they ffled a letter 
dated 17th September, 1922. The Sub- 
ordinate Judge, however, 


the acknowledgment of the title. in 


that letter and without caring to assess . 


brushed aside . 
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the evidentiary value of the said letter 
dated 17th September, 1922, written by the 
defendant to plaintiff No. 2, threw out 
the claim gs barred by limitation; and also 


‘rejected tha letter as unproved and dis- 


missed the suit with costs, l 

I gave: the plaintifis-appellants an 
opportunity to produce that letter before 
me, and called upon the defendant-re- 
spondent toadmit the same. He hag ad- 
mitted it but at the same time, ventured 
an explanstion as to the circumstances 
under which, he wrote it, or made the so- 


-called admission of plaintiffs’ title to the & 


annasshareof the twovillages being subsist- 
ing in 1922. Had the Bubordinate Judge 
taken the least care to look into the con- 
tents of this letter and scrutinized them, 
he would certainly have found in it a very 
substantial admission of a subsisting title 
whieh would necessarily have shifted the 
onus of proof on the defendant to explain 


.it away by showing thatit was erroneous 


in point of fact. It is, however, argued 
on behalf of the respondent that if the 


document served such a purpose, it would 


make the suit, if not barred by limitation, 
at least unmaintainable. I fail to see the 
correctness of this argument; because, after 
a cause of aciion has arisen, if the plaintiffs’ 
title is admitted by their opponent in clear 
terms the admission operates to keep their 
right of suit alive and in time and cannot 
destroy the same. A cause of action thus 


.does not disappear by the admission which 


the plaintiffs opponent makes, while the 
right of suit continues in existence. `’ 
Moreover as held in Nirman Singh v. 
Lal Rudra Partab Narain Singh (1): "It is 
well-established that an-order made in 
mutation proceedings is not a judicial 
áevermination of title or proprietary inter- 
est,’ It may not per se create any title but 


if accompanied or followed by overt acts 


of possession such an order might give 
rise to an “adverse inference of an asser- 
tion of a hostile title. ‘The very circum- 
stance that the defendant in his pleadings 


‘has, in spite of his previous admission in 
.1922, chosen to insist upon the continu- 


ance of his neme in the mutation register 
‘and successfully maintained his name in 
the register, is likely to take away the 


W. N. 716; 44 C. L. J. 330; 28 Bom. L. R. : 
51 M. L. J.836 ; 29 O. O. 316; 25 L. W.1; 25 
d Ll. J, 28; 38 MT. T, 81; 1 Luck. 389 (P, Q). 
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“Further this denial of plaintiffs’ title might, 
‘if acquiesced’ in for a long time, and here- 
‘after followed up by actual snatching away 
«f possession from the hands of plaintiffs 
-by some unfair means by the defendant, 
create many morecomplications. If the de- 
‘fendant’s present pleadings mean anything, 
they: certainly show defendant's attitude 
‘towards. plaintifis to be clearly hostile 
‘and, therefore, it was -absolutely- neces- 
_ party that plaintifis should have-sued for 
‘securing: the declaration. of their own 
-title which. necessarily involved the nega- 
-tion ‘of that of the defendant to the &- 
-annas shareof the twomouzas. The plaintiffs 
‘thus have a valid cause. of action to.sue for 


r 


‘thè declaration,“ pus s 
. “The ‘case having-been decided on 4 pre- 
liminary point must’ go. back for a.pro- 
‘per decisionjon the mertis in accord- 
‘ance with law and with advertence to the 
rabove remarits. 

The appeal is allowed with costs to be 
paid by the respondent.. The appellants 
‘will-get refund of Court-fees paid on the 
‘memorandum of appeal. Costsin the Court 
. below. will abide the result. 
6^ a, E. D. E cg Appeal allowed. 
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LAHORE. HIGH COURT. 
MisScELLANROUS Sgeconp OIVIL ÁPPBAL . 
» . . No. 2121 or 1927. 
February 1, 1928. 
- .  Present:—Mr. Justice Addison. 
- LAOHMAN DASS—DszogEE-HoLDER— . 
f À —-A PPELLANT 


; versus 
- SUNDER DaS—Jtpement-Drstor 
Er — RESPONDENT. 
Civil Procedure Code (Act V of 1908), 0. XXI, v, 88, 


alable. 
yah ak der O. XXI, r. 83, Civil Procedure Oode, 


is not appealable. 
-' Miscellaneous second appeal from an 
order of the District Judge of Gujranwala, 
. dated the 22nd April, 1927, reversing that of 
the Subordinate Judge, Gujranwala, dated 
“the 17th December, 1926. . 
`- Mr. Jagan Nath Bhandari, 
: Appellant. 


decree was commenced on the 14th of 
"May, 1926. On-the 9th of July, 1926, the 


“dttachment: of certain land. belonging ‘to 


| LACHHMAN DANG V, SUNDER DAB, 
plaintiffs’ legal character in course of time, 


“lector. for this. purpose, 


for the © 
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the judgment-debtor was effected. The 
judgment-debtor is not an agriculturist 
ands. 72 of the Civil Procedure Code, 
therefore, applies. - Accordingly the Execu» 
tion Court on the 9th July, 1926, sent the 
record to the Oollector for intervention 
apparently under the provisions of s. 72 
ofthe Civil Procedure Code, though, the 
Reotion is not specified. The Oollector 
sent back the record on the 3rd of August 
‘without making any - representation . under 
8.72. Accordingly the Execution Court on 
‘the 20thof August, 1926, ordered the lend to 
‘be sold:andthe record was sent to the Col- 
On the 26th of 
‘August the Oollectorsent.the proceeding to 
‘the Revenue Assistant. The Revenue 
Assistant on the 2nd of September, 1926, 
-asked for orders as there was a mortgage on 
the land. On the Ist .of October the Court 
returned the papers with a direction that 
the sale should be subject to the mortgage, 
The Collector again sent the papers to the 
Revenue Assistant on the 7th of October, 
The Revenue Assistant on the 8th of Noy- 


-ember fixed the sale for the 10th of Decem- 


‘ber. On the 20th of November, 1926, the 
judgment-debtor applied to the Court 
“under O. XXI, r, 83 to the effect that there 
should be a temporary alienation or that he 
-should:-be allowed to raise money by “a 
private sale. On the 3rd of December the 
. Executing Court ordered: that the sale fixed 
for the ‘10th of December could only be 
postponed ifa part-payment of Rs. 700 was 
made towards the decree. On.the 9th of 


‘December Rs. 700 were deposited and the 


sale was postponed. The record was sent 
for from: the Revenue Assistant and on 


` its return the Executing Court on the 17th 


of December passed an order allowing the 
judgment-debtor one month to raise the 
balance of the decretal amount by the private 
sale of the property. Against this order of 
17th December, 1926, theljudgment-debtor ap- 


: pealed to the District Judge on the ground 


thatthe land should be leased or sold. The 
District Judge accepted the appeal on the 
ground that an opportunity had not Leen 


-given to the Collector to make a representa- 
“tion under s. 72 of the Civil Procedure 


Code. Against this decision this second 
appeal has, been preferred by the decree- 


- holder. 
 ..dUDGMENT.—Execution ofa money- ^ 


It is obvious that the District Judge 


"erred in holding that the Collector had no 


opportunity to make a representative under 


8.72 of the Oivil Procedure Code, As de- 


t 


| 


| 
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tailed by me above the opportunity was 


given him and he made.no representation. 
Further the order appealed from was one 


passed under O. XXI, r. 83 of the Civil Pro- . 


eedure Code against which no appeal lies; 
see page 692 of the Mullah's Civil Procedure 
Code, 8th Edition. Lastly if theappeal was 
against the order directing the land to be 
sold it-was time-barred for that order was 
passed on the 20th of August, 1926. 

- For all.these reasons I accept this appeal 
with costs and setting aside the.order of the 
District Judge restore that of ‘the Execut- 
ing Oourt, 


ORL, Appeal accepted. 
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. . MADRAS HIGH COURT. ... 
" Letrers Patent ÁPPEAL No. 161 oF 1925. ` 
November 16, 1926. 
Present:—Sir Murray: Ooutts Trotter, 
Kr, Chief Justice, and Mr. Justice 

. . Srinivasa Aiyangar. `. 
SRINIVASA RAGHAVA CHARIAR 
ie Re a 


E. RAJA GOPALA: OHARIAR 
. . —PLANITIFF— RESPONDENT, n 
Hindu Law—Daughter inheriting father's’ property 
— Mortgage to raise loan 
Reversioners parties to transaction—Suit by one rever- 
sioner to set aside alienation—Hstoppel. 
Where a, woman who had inherited her father's 
property raised money by. mortgage thereof for the 
marriage of her .son,‘‘and the reversioners were 


parties to the transaction ^ and attested the deed, 


&nd one of such reversioners subsequently sued to 
set aside the alienation: 

Held, that the plaintiff who ‘was a party o'thà 
transaction was clearly estopped: from seeking to, 
impeach the alienation. ; 

Quare:— Whether the marriage of a son. is & neces- 
pol purpose resulting in a debt binding on the 
estate. 

Per Srinivasa Aiyangar, J.—Alienations by: ‘limited 
owners are binding on the setate not only where 
they are shown to have been for. necessary ‘or pro- 
per purposes but also where they are obtained after 

& bona fide inquiry with regard tothe PREDORE of the 
Elena tion: n 

. Rajagopalachariar. vy. Sami Reddi, 93 Ind. ‘Oas. : 
reversed. . . 


- Letters Patent - appeal against the- jud g-. 
ment of Mr. - Justice Devadoss, dated the: 


Ist May 1925, in Second Appeal No..1548- 
of - 1922, - reported. as 93- Ind, Oas.. 49," 


preferred : tothe High Oourt against ‘the: 


decree of the District - Court, Chingleput,' 
in “A: S. Nos. 295 and.296 of 1920, present-' 
pd against a decree’ of the Court of 


—— -— -æ = 
ony 


. BRINIVASA RAGHAVA CHARIAR v. RAJA GOPALA CHARTAR. 


` this kind in a. hyperbolical,, sense 


marriage of son—. 


the Subordinate, Judge of Ohingleput, in 
O: B. No.7 of 1919 (O.S. No. 57 of 1918, Dis- 
trict Court, Chingleput). 
i Mr. A. Viswanatha Iyer, for the Appel- 
ant. 

Mr. K. Bhasham . Iyengar, for the Re- 


spondent. 
JUDGMEN T. 

Coutts Trotter, C. J.—The position, 
here is that money was borrowed by a woman. 
called Alamelu Ammal who had a limited. 
estate in her deceased father's property to en- 
able her to marry one of her sons, the '3rd, 
defendant in this case. She raised that. 
money by & mortgage and the mortgage 
was brought about aetually by this plaint- 
iff himself who together with his other 
brothers, the reversioners, had attested, 
the document. There was plenty of evi. 
dence in. this case. that the husband's. 
estate at the time -was non-existent and 
that unless this mortgage was obtained in 
this way there was no other way ofobtain- 
ing it. It is said that the Hindu . Law, 
does not recognize the purpose of Harry., 
ing.& son às one that can -result in & 


.. debt binding on the estate. I prefer to 
avoid: the use of quasi-metaphorical ' ex= 
pression like 'neeessity' which of course 


can only be írue as applied to ur of 

& 
doctrine laid down by the Privy Council: 
has been analysed by the learned Judge 
and indeed by the learned District J udge, 
who wrote a very careful and learned. 
judgment on the subject; and the result, 
of it all is that there is.a great conflict. 
in- the authorities which Ido not propose: 
to attempt to resolve for the purpose of 
this case as to whether procuring. such, 
a` marriage 15 binding on the estate or 
not. There’ is authority both ways !not 
only all. over. India -but in this very. 
Presidency: itself. In these circumstances 
my own view is that by puiting. himself 
forward to: bring. this about the lender 
was entitled to assume’ that the reversions 
er was ready. to guarantee that the debt. 
was one which would be binding on the 
reversioner of the estate in his hands, 
That- being- £0,- I-do not feel myself. “called. 
upon to resolve the main question as I 
might otherwise have been without this. 
question. of representation and estoppel. 
and ;lam content to rest on that-narrow. 
ground. The Letters Patent appeal must. 
be allowed and the judgment of, the. Diss 
trict Judge restored, < 
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Srinivasa'ÀAyyangar,J.—Iagreebut 
I would only add that the learned Judge 
from whose ‘judgment this Letters Patent 
appeal has been preferred seems to have 
thought that, if, as a matter of law, at 
any particular time it was clear that the 
purpose for which an alienation was pur- 
ported to be made was regarded as not 
being proper to support ‘an alienation 
and if such purpose should appear in the 
instrument, the alienation should not be 
supported even against a. person who 
brought about the transaction himself and 
attested the instrument of alienation. He 
must be a bold man who would under- 
take to say that at any time any question, 
åt any rate, with regard to the Hindu 
Law relating to alienation is so perfectly 
clear as to be obviows to any person whatso- 
éver. .After all it must be remembered 
that most of these questions are mixed 
questions of law and fact and the law 
“has, therefore, provided that alienations 
will be binding on the estate not only 
as may be shown to have been for neces- 
gary or proper purposes but also as may 
be shown to have been obtained after a 
bona fide inquiry ' with regard to the 
purpose of the alienation. In the latter 
case, if there is a bona fide inquiry 
made by the alienee with regard to the 
alienation and all the persons, especially 
the presumptive reversioners, interested in: 
the estate consent to the alienation and 
also otherwise concur in it, then it follows 
that apart altogether from the purpose 
óf the alienation the alienee would have 
satisfied the requirement which will 
support the alienation, That is the reason 
why, as a matter of common practice, at 
any rate inSouth India every alienee of 
property from & qualified owner has been, it 
seems to me, almost from time immemorial] 
insisting upon making inquries as to the 
purpose of the alienation from the pre- 
gumptive reversioners and insisting also 
in many cases in getting reversioner in 
proof of their approval of the alienation 
to attest the deed. If the mere mention 
of the purpose in thé document should’ 
be regarded as sufficient to whittle down 
the a@fect of such inquiry andthe effect 
‘of such attestation I am satisfied that 
áo alienee could possibly be safe and 
there is really no purpose served by pro- 
viding that a bona fide transferee after 
making inquiries will be protected, In this 
Sige the learned Judge hag referred to a cago 
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of a gambling debt being required to b® 
paid off by a father and has put to himself 
the question whether in such circumstances 
even though the immediate heirs or rever- 
sioners should consent to the alienation the 
heir or reversioner should be bound. But 
it cannot possibly be found that the question 
ofthe marriage of ason and the payment 
of a gambling debt are at all analogous or 
in pari materia. It seems to me that it is, 
having regard to the difficulty of deciding 
in each cese on the facts and under the law 
applicable whether the particular purpose 
for which the alienation is sought to be 
made would be proper or not, the law has 
provided that a person who makes such 
inquiries and then purchases bona fide will 
be protected. In this case there is abundant 
evidence to show that the mortgagee lent 
money on the mortgage only on satisfying 
himself that all possible persons who were 
interested in the estate concurred with 
regard to the propriety of it. It, therefore, 
follows that the plaintiff who was a party to 
the transaction is clearly estopped from now 
secking to impeach the alienation. In this 
view it becomes unnecessary to discuss any 
of the other and more difficult questions 
that have been argued. [agree that the appeal 


should be allowed with costs here and in the 


second appeal. 


OWN. A Appeal allowed, 


grosse Pi lnscr 
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PATNA HIGH COURT. 
. APPEAL FROM APPELLATE DECREE 
No. 724 or 1925. 
December 5, 1927. 
Present :—Mr. Justice Das and Mr, Justice ' 
s Kulwant Sahay. l 


SATYENDRA NARAYAN AND OTHERS—. 


- PLAINTIFFS —APPELLANTS l 3 


; es: Versus - ` 
SHYAMSUNDER SINGH AND OTHERS 

~~ DEFENDANTS— RESPONDENTS. 
- Bengal Tenancy Act (VIII of 1885), ss. 6 (5), 120 ` 
(2) eek my in deeds subsequens to Ist March, 
1883, admissibility of-—Tenant of land less than. 100- 
bighas in avea—Presumption as to status. — E 
> Recitals in deeds executed subsequently to the 
Ist March, 1883, are relevant evidence and have tou 
be taken into consideration by the Courts in com- 
ing to the conclusion whether lands are proprietor's 
private lands or not. ; 
‘ Although there is a presumption under the Bengal 
Tenancy Actin favour of the interest of the tenant. 
being that of a tenure-holder if the land exceeds: 
100 standard bighas, there is no presumption in favour 
of the land being. raiyati where the area held by the’ 
fonant is loss than 100 bighas, 2 


d : - `p 
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Appeal from a decision of the Subordinate: 
Judge, Mongliyr, - dated the 23rd December, 
1824, modifying that of the Munsif, Begu- 
serai, dated the 18th August, 1923. 

-Messrs. N. C. Sinha and Dinesh Chandra 
Varma, for the Appellants. —— : 

“Messrs. A. B. Mukharji and B. B. 
Mukharji, forthe Respondents. - 

^. JUDGMENT. 


- 


' Das, J.—1lnu this suit the ` plaintiffs: 


claim to recover khas-possession of certain 
specific plots of land. The defendants are 
reeorded as tenure-holders and the plaintiffs 
claim that in the events which have hap-: 
pened they are now entitled to recover khas 
possession of those lands. ' | 
It isnot disputed that the predecessors- 
in-title of the plaintiffs executed two 
successive leases in favour of Raja Ram, the 
predecessor-in-title of the defendants first 
pay. The earlier of the leases began in 
302 and was from 1302 to 1911. The latter. 
of the leases was, from 1315 to 1321, The. 
plaintiffs as landlords are entitled to 
recover possession of these lands unless the- 
defendants have established some title to 
the same. Now the defendants contend that” 
they are occupancy. ratyats and the plaintifis 
Bre not entitled to recover khas possession 
óf the lands. Therlaintifis say, in the first 
place, that the lands are the proprietor's 
private lands and-that, therefore, no right 
of occupancy can be aequired in those. 
lands, In the second place they contend 
that the defendants arè mere tenure-holders 
and as.theirlease has expired, they must 
make over possession to them. -Both - these 
points have ‘been decided ‘against the 
plaintiffs by both the Courts below. In my 
opinion the decisions of the Courts below 
Are erroneous and ought to beset aside. - 
` Iwill first consider the question whether 
the disputed lands are the proóprietor's 
private lands. Now, the lower Appellate 
Oourt has proceeded upon the view that 
“Recitals in deeds executed , subsequently 
to the Ist. March, 1883, are rendered 
inadmissible in evidence by s. 120, el. (2) (a) 
of the Bengal Tenancy. Act, and the word 
‘khudkasht' does not conclusively. connote 
proprietor's private lands.” |." i, 
. The latter part of the proposition may be 
correct, but it is no longer open to doubt. 
that the view of the Courts below as express- 
ed in the first sentence quoted above is 
incorrect. The Judicial Committee of the 
Privy Council has now held that recitals in 
deeds executed ‘subsequently to the lat 
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-March, 1883, are relevant evidence and kave 


to be taken into consideration by the Courts 
in coming tothe conclusion whether lands : 
are: proprietor's private lands or not. It 
appears that in this case there are recitals 
in the leases going to show that the 
disputed lands are the proprietor's private 


' Jands. The Courts below refused to consider- 


the evidence as furnished by the recitals as, 
in their view, they were inadmissible in 


-evidence. In my opinion this view can no 


longer be maintained having regard to the 
recent decision of the Judicial Committee, - 
As I read the jüdgment of the, learned 
Subordinate Judge he gives no: other 


. ground for coming tothe conelusion that 


the disputed lands are not the proprietor’s: 
private lands. oe 

‘So far as the second point is concerned, it 
is worthy of note that the learned Subordi- 
nate Judge does not base his decision on a 
construction of the leases. I should have: 
thought that there being written leases in. 
this case he should have directed his mind” 
tó the question whether on the terms of the 
document the lease canbe said to be a. 
cultivating lease or not; but he gives two’ 


grounds for coming to the ‘conclusion that 


the.leases are cultivating leases. He says 
that "the kabuliyats Exs. 2 and 2 (a) mens 


: tion that the executants will not claim right 


of occupancy in the ands;" and in the 
view of the learned Subordinate Judge 
"this goes to show that the parties had in 
contemplation a raiyati settlement.” - 
This may or may not be so, but, in my 
opinion, this is not a ground, by itself, 
sufficient to enable the Oourt of facts to 
come to the conclusion that the lease is a 
cultivating lease. Io e S: 
The second ground which the learned 
Subordinate Judge assigns is “that in 
the patta of 1888, when the entire 6U 
bighas of. the alleged kawat lands . were 
settled, the settlement was taken for the 
purpose of eultivation." E 
> Now, in: this case -we are not concerned. 
with the patta of 1888. "We are concerned 
with the patta of 1907 and it is entizely: 
irrelevant to consider what the settlement. 
was under the patta of 1888. -The- learned 
Subordinate’ Judge gives another reason: 
and it is that the presumption of law is in: 
favour of the detendants first party as the 
area held. by them does not exceed more 
than 100 standard. bighas. But I can find 
nothing in law to justify the view that 
there is a presumption 1n favour of the land 
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(being raiyati-land, because the area held 
s by the tenant is lese than 100 bighas, There 
would undoubtedly be a presumption in 


favour of the interest of the tenant being: 
that ofa tenure-holder if the land exceeds. 


‘ 
. 


* 
Li 
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100 standard bighas; but there is no other- 


presumption so far as I can see on the terms 


ofthe ‘Bengal Tenancy Act. In my opinion’. 


each and every ground given by the learned 


Subordinate Judge on this part of the case 


18, in point of law, erroneous, 


‘I would, therefore, allow this appeal, set. 


aside the ‘judgments of the Courts below. 
and remand this case to the Court below for ` 


disposal according to law. 


Mr. A. B. Mukharji appearing for the: 
respondents. has a cross-objecfion and he- 
says that this case was not properly con-.- 


sidered. We. allow the 


cross-objection ` 


and direct that the whole matter be dealt, 


with afresh, by the learned Subordinate 
Judge. : EN PM 
"The appellants are entitled .to their costs 


in “this Court. , The costs incurred in the- 


Oourt below will abidé the result. . 
. Kulwant Sahay, J.—I agree. 
AQUA. uo 3 | Appeal allowed: 
MEC . .Case-remandeéd. 
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~ B&ooND OIVIL APPRAL No. 134 oF 1925, 
December 19, 1927. 
'* — Present: —Mr: Justice Jackson and 


| TIMMARBAJU 9. NARASIMHA BASU. 
. Per Jackson, J.—Under O. XX, r. 12, ‘Civil Proce» E 
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dure Code, a statutory obligation is laid upon the. 


Court to inquire into mesne profits and pass afinak , 


decree on the application of the decree-holder. The 


Court cannot avoid this obligation if the decree- - 


holder , makes the application, but does not pursue ' 
it by paying additional batta. [ibid.) 


A Uourt is not justified in depriving a party of, 


the benefits of his decree, on the bare ground that 


he has failed to comply with some rule or proce- | 


dure. [p. $29, col. 2.] 


Mere failure to comply with r. 24 of the Civil’ 
. Rules of Practice is hardly in every case an abuse 


of process but if the Court considers that it does 
amount to an abuse, it must find to that effect. [p. 
530, col. 1) . j 
“Lachmi Narain Marwary v. Balmakund .Marwary 
(1), followed, 3^ : 
Section 151, Civil Procedure Code, is nota general ` 
clause validating every act of a Court which cannot. 
otherwise be justified. It is asection allowing a Court ` 
to exercise its power in specified circumstances, ` and” 
it cannot exercise that power until those circum- 
stances are established, [ibid.] : 
„If in order to exercise discipline and check neg-. 
lect and delay,‘a Court thinks it incumbent upon" 
itself. to dismiss an application, it-should call upon. 


= the party to show cause, and then pass a considered: 


order of dismissal. [ibid.] : 
Per Srinivasa Ayyangar, J.—When there isa pre-, 


. liminary decree for ascertainment of mesne profits 


'* Mr. Justice Srinivasa Ayyangar. . 


 ALLURI TIMMARAJU-—PLAINTIFF— ' 
2 ' APPELLANT |! 


ANNE versus 

" ALLURI NARASIMHA RAJU 
t AND ANOTHER—DErENDANTS Nos, 6 AND 7 
AN ‘mae RESPONDENTS, . 


Civil Procedure Code (Act Vof 1908), 0. X X, r.12— 
Madras Civil Rules-of Practice, (1905), r. 24—Mesne 


ofits—Application for ascertainment-——Dismissal 
tis anes of ostia sanan . application 
out of -time—Duty of Court -to-ascertain-mesne profita 
andi pass final decree. 
‘An Appellate’ Ooutt 


possession. with mesne profits, An application for 


mesne profits under O: XX, r. 12, Civil Procedure Coda, 
v: intime but was dismissed " on the decrees 
holder's failure to pay.batta, On a subsequent ap- 


was “filed 


plication: more than. 3 yearsfrom the date-of the aps 
pellate.decree: — : P EIE i ux 
eld, that the ‘first application should, for the 
urposes‘of ‘thé ascertainment of the mesne profits, 
Be "trested as still subsisting and .net disposed: of 
pnd the Court should proceed to determine the 


pane, iP. Qu, ool, L] - 


gave the plaintiff a decree for. 


and a tinal decree has to be passed there is no reason’ 
to suppose that the application should be regarded: 
as if that were the proceeding for the ascertain. 
ment of mesne profits. The mesne profits come to. 
be ascertained not because of the application but’ 
because ‘of thé direction to ascertain the same for 
the -purpose of-final decree. According to the pro- 
per language of the rule, the making of the applica», 


. tion can, ifat all, be regarded as a condition pres 


MADRAS HIGH COURT. > 


cedent, and on the making of the application the 
conditioh laid down -in the rule is satisfied and the 
obligation comes to be cast upon the: Ooürt of first: 
eur io ascertain: the mesne profits. [p. 531, 
GOL: 4. à d 

Ifthe true intention of the rule-making authority 
was that, in every case where the Courtof firsti 
instance has to ascertain mesne profits, there should: 
be an application made toit before the decree-hold-. 
er can  beentitled to require such ascertainment’ 
to be made, the language should be revised and amends 
od. |p ‘531, cols. 1 & 2p.. | 
- Second. appeal against the decree of 
the Oourt of the Subordinate Judge; 
Rajahmundry, in A. B: -No.31 of 1924,. pres’ 
ferred against that of the Court of. 
the Additional ` District Munsif of Rajah< 
mundry, in O. M. A. No. 109 of 1922, in O, S; 
No. 8 of 1917. l k 

Mr. G. Lakshmanna, for the Appellant, 
' Mr..P. Somasundaram, for the Responds 
êntas. l k 
^ '" . gUDGMENT. .  ) 
,Jaékson, J.—Plaintif sued for poga 
session with mesne.. profits, The Addis 
tional District Munsif of Rajahmundry, 
dismissed his suit; The Appellate Oourt 
decreed the spit on3rd February, 1918, 
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On 30th November, 1921, the plaintiff put. 
in anapplication under O. XX, r. 12 for 
the determination of mesne profits. He. 
paid: batta, but service of notice, was, 
not effected and on his failure. to pay. 
additional batia, the Court dismissed the, 
application. He applied ' again on 6th. 
December, 1922, more than 
after the date of the Appellate Court decree, . 
The question for determination is whe-, 
ther plaintiff is not now debarred from 
having the mesne profits ascertained. 


There can be no doubtthat the appliea- . 


tion of December, 1922, is an application 
within the acope of Art. 181 of the 
Indian Limitation Act, and being three. 
years subsequent to the time when the 
right to apply accrued, it is clearly. 
barred. 


"But the ‘application of November, 1921, 
was within time and it is not so clear 
that plaintiff may not even now treat it as 
effective. 


Under O. XX, r. 12,a statutory obliga- 
tion is laid upon the Court to inquire 
into. mesne profits and passa final decree 
on the application of the decree-holder. 
Can the  Ocurt avoid this obligation if 
the decree-holder. makes the application, 
but does not pursue it. by paying addi- 
tional batta? There is no provision in the: 
Oode of Oivil Procedure for dismissing’ 
an application closing the proceédings in. 
Buch or similar circumstances. - Rule 24, 
Civil Rules of Practice, provides that, 
within seven days from the admission of 
any proceeding in respect of which notice. 
is to bs issued by the Courtto any person 
the party shall bring into Court the 
stamped application for.service, It is not. 
however, laid-down what shall happen if 
the party fails to do so. If the, Oourt 
then dismisses the application, it can only 
be saidto do, so by virtueof s. 151 of the 
Code of Civil Procedure forthe ends of 
justice or to prevent, abuse of its process. 
fin these circumstances a Ooürt: deli-, 
berately passed procesdings under s. 151, 
Oode of Oivil Procedure, pointing out how. 
the ends ofjustice or its own process were 
safeguarded, it might be hard to saythat 
it acted without propriety or . jurisdiction, 
But when a Oourt-merely records “‘dis-' 
missed, and leaves it to be inferred whe- 
ther it was or was not acting uader s, 151; 
it.can hardly be assuméd that ‘the only. 
posse dath age is in the affirmative, —' 


i 
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Ia this connection the observations in 
Lachmi Narayan Marwary v. Balmakun 
Marwary (1) are pertinent. In that case a 
suit hadbeen remitted to the Court of 
first instance in order that necessary steps 
might be taken not for ascertaining mesne 
profits but. to effect a partition already 
decreed. The Subordinate Judge fixed & 
day for hearing, the plaintiff failed to 
appear and the suit was dismissed "for 
wantof further. prosecution." The Sub- 
ordinate Judge explained this dismissal as 
meaning “the decree. is cértainly in ex- 
istence, but the plaintif is not entitled to 
further relief in the present litigation," 
Upon this the Judicial Committee observes: 
"He putsthe plaintiff into au intolerable 
position, not ableto go on with his suit, 
and yet not ina position to bringa fresh 
suit, Their Lordships are fully sensible 
ofthe necessity of leaviag the Judges in 
India ‘with ample power of discipline,’ 
and means to check neglect dnd delay. If, 
for instance, the Subordinate Judge had 
made an order adjourning the proceedings 
sine die, with .liberty to the plaintiff ‘to 
restore the suit tothe list on payment of 
all costs...if would have beena perfectly 
proper order. But...the order was made 
without jurisdiction and was rightly set 
aside by the High Court." Of course 
this case is not precisely on all fours with 
the one before us. The Subordinate Judge: 
dismissed a suit which he ‘had no juris- 
diction to dismiss, which does not neces- 
sarily imply that he would have no juris: 
diction to dismiss an application for 
failure to pay batta. But the spirit of the 
ruling would seem to be that a Oourt is, 
not justified in depriving a party of thd 
benefits of his decree, on the bare ground 
that he hás failed to comply with some 
rule or procedure. It cannot be argued 
that the order of dismissal involves no 


511. A. 321; A. 
43; 47 M. L. J. 441 
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‘commend itself. to their Lordships pre- 
sumably because an order which is badin 
itself cannot be called good because it 
is liable to be reversed or negatived. It 
must be considered on its own merits. 
an it be said that if it were passed on 
the last day before limitation set in it 
would be bad, but. if on the penultimate 
day, thus giving the party a chance to 
file a fresh application, it would be good? 
Obviously not. . ' 
Therefore, for the purpose of the 


argument it must be assumed that the 


order of dismissal was final, and the 
question is whether the Oourt had any 
right to make such an order. The' Code 
of Civil Procedure and the rules framed 
‘under the Code of Oivil Procedure give it 
no such right in terms. Section 151 can 
‘only give such: right. if the Court find 
that it is necessary to act forthe ends of 
justice or to prevent abuse of its process. 
Aa the Judicial Committee points out the 
ends of justice are not served by de- 
priving a party of the fruits of his decree. 
ifthe Court purports to prevent an.abuse 
it must find what the abuse is, Mere 
.. failureto comply ‘with r.24 of the Civil 

-Rules of Practice ishardly in every case 

‘pn.abuse of process, but, if the Court 
considers that it does amount to an abuse, it 
must find tothateffect, Section 151 is nota 
i gener clause validating every act of a 
Uourt which cannot otherwise be justified. 
.. Jt isa section allowing a Court to exercise 
its powers in specified circumstances, 
and ıt cannot exercise that power until 
those circumstances are established, ' 

As against this’ view it may be said 
that unless a Courthas power of summary 
dismissal on failure to comply with the 
mandatory provision of r. 24, that- rule 
becomes of no effect. This does not follow 
‘the orderindicated by the Judicial Gom- 
. mittee in the passage quoted above is one 
‘ofadjournment sine die, but such order 
is deprecated in r. 71, Civil Rules of 
"Practiee. If in order to exercise discipline 
and check neglect and delay a Court 
thinks it. incumbent upon itself to dismiss 
the application, it should call upon onthe 
“party to show cause, and then pass a con- 
sidered order of dismissal. 

"It cannot pass an unconsidered. order of 
dismissal leaving it to be inferred firstly 
that there were circumstances which would 
" warrant its acting under s, 19] and secondly 
jhat it did so act. 
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I should find, therefore, that the dis- 
missal of the application of November, 1922, 
is not such dismissal as can render that 
application inoperative and plaintiff is 
entitled to: proceed upon it. I would mulct 
plaintiff in costs throughout ‘for’ the 
difficulty has arisen entirely through his 
own neglect. 

The order of the lowér Appellate Court 
is set aside. The execution petition - 
should be ‘disposed of according to law. 

The respondents -will get their costs 
throughout. i - 

Srinivasa Aiyangar, J.—I agree 
tothe order proposed by my learned 
brother that the appeal should beallowed 
and that the application for ascertainment 
of profits made by the decree-holder on 
the 8th of .October, 1921, should, for the 
purpose of such ascertainment, be treated 
as still subsisting and that the District 
Munsif's Court should now proceed to deter- 
mine the mesne profits. 

It seems to me, however, that the order 
of the lower Appellate Court can be 
tegarded as unsustainable not on the 
ground that the last application for 
‘the ascertainment of the mesne prcfits, 
dated: 6th December, 1922, may be regarded 
as & mere continuation of the previous 
petition forthe same, nor on the ground 
that the Court has no ‘power to dismiss 
an application because the batta directed 
to be paid for the purpose of serving the 
notice of the' application has not been 
complied with, but ona more fundamental 
ground altogether, ; 

It is possible that, in enacting amends 
ment ofr, 12 of O.. XX by way of addition 
to cl. 3 thereto, the rule-making authority 
intended that there should be always 
an application by the decree-holder - for 
the ascertainmentof mesne profits where 
such ascertainment’ had been directed 
even by the very Court that has to ass 
certain it. But I am not satisfied that 
the language ofr. 3-is sufficiently apt for 


~ 


that purpose. That clause itself speaks ^. 


ofa final decree being ‘passed and it is 
clear: that the scheme ‘underlying the 
provision is that the direction for the 
orderfor the payment of mesne profits 
thereafter to be ascertained is in the’ 
nature ofa preliminary decree and that 
the final decree: has to be passed on 
‘such ascertainment being completed. 


If so, such à. scheme clearly imports: — 


and necessarily implies the suit itself being . . 


m 
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regarded as. pênding till the final-decree: 


is passed. This agesin would neces- 
sarily imply that there can bé.no final dis- 


posal of the suit itself till afinal deeree’ 


comes to- be passed in fthe suit. lI con- 
sider, however, that, if-it was contemplated 
thatin every case before a Court proceeds 
fo ascertain the mezne profits, there 
should baan application by. the decree- 
holder, much clearer language . for that 
purpose should have been used, But the 
rule runs thus: l | 
“Where the .Appeliate Court directs 
such an enquiry, it may direct the Court 
of first instance to make the enquiry; 
and in. every case 
instance shall,on the application of the 
decres-holder, enquire and pass the: final 
decree,” OR 

The whole thing is made into one 
sentence. 
of the latter part of this .ruleis, asit 
must ba, that the expression “in every 
case" relates to the case of the Appellate 
Coürt ordering the ascertainment of mesne 
profits and also the Court of first instance 
ordering such ascertainment, the latter 
part should have been constituted into a 
separate grammatical sentence, The latter 
part of that rule,asit stands, ifit should 
be.regarded as referring to every case, 
must also bs properly held to cover 
eases in which the Appellate Oourt itself 
directs an enquiry into the mesne profits 
to be. made by itself. In such a case it 
seems to methat. this part of the rule 
referring tothe Court of first. instance 
would. be not only meaningless but wrong. 
However, without being very . meticulous 


z about grammar we should assume. that 
--$he rule refers only to cases where the 
on the Oourt of first: 


cast 
to . ascertain mesne profits. 
When the rule says that the Court of 
first instanca shall, ^ on the application 
of the decree-holder, enquire and pass 
the final decree, the language is apt only 


. for the purpose ofindicating that on such 
. application being made the obligation is 


peremptorily cast on the Court of first 


instance todo so. It is one thing, howa: 
ever, to saythat on a condition being - 


satisfied, a peremptory obligation is cast, 
and another thing altogether to state that 
the -coaditionisiniperative,.- -° 


In my view, therefore, if the true inten- 


tion of the rule-making authority was that, 


|n every case. where: the Court of frst 


TIMMARAJU v, NARASEMEA BAJU. 


the Court -of first. 


If really the. proper meaning 


Bal 
instance has to ascertain mesne profits, 
there should be an application made to it 
béfore the decree-holder can be entitled 
to require such ascertainment to be made,. 
the language should be revised and amend-. 
ed. However, assuming for the purpose 
of the present argument that such an ap- 
plication is really in the nature of a condi- 
tion precedent, then it, would follow that 
on such an application being made within 
the period of limitation prescribed by the 
Limitation Act, the condition is satisfied 
and, therefore, the obligation is cast. It is 
possible that such an application * was re- 
garded as. necessary ` because in cases in 
which the Appellate Court directs the en. - 
quiry to be made by the Court of first 


` 
r 


‘Instance, such a direction should naturals. 


ly be required to be brought to the notice 
of the Court of first instance and that 
can. only be by an application by the dec- 
ree-holder. But having regard to the 
scheme otherwise ofthe proyisions when 
there is a preliminary decree for ascertain- 


: ment of mesne profits and a final decree hag 


to be passed, there is no reason to suppose 


that the application should be regarded as 
if that were the preceeding for the ascera 


tainment of mesne profits. The mesne 
profits come to be ascertained not because 
of the application . but because of the 
direction to ascertain the same for the 
purpose of finaldecree. According to the 
proper language of the rule, the making 
of the application, can, if at all, be regarded 
only as a condition precedent. 

. I am, therefore, of the opinion that on 
the making ofthe application the condi- 
tion laid down in the rule is satisfied and 
the obligation comes to be cast upon the- 


.Qourt of first instance to ascertain the 


mesne profits and it is then for the Court 
to proceed to ascertain mesne profits as in 
the case of any other pending suit, I donot, 
however, consider that itis necessary for 
the purposes of the present case to pursue 
the discussion ofthis matter further, as, 
in the.result, I have agreed with my learned 
brother. [s 

Y. N. Y, Appeal allawed, 
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^ BOMBAY HIGH COURT. 
Sgconp Crvin APPEAL No. i41 or 1920. 
November 15, 1927. 
Present:—Mr. Justice Madgavkar and Mr. 
l Justice Patkar. 
RAMAPPA SHAMNAJI SHINDE— 
PLAINTIFF—APPELLANT 
versus 
YELLAPPA BALAJI VAGMODE— 
DEFENDANT—RESPONDENT. 
Mortgage—Mortgagee in possession—Agreement by 
some of co-mortgagors to sell to mortgagee—Swit by 
others for «edemption—Defence of 
convey—Part performance—Possession obtained. prior 
to agreement—Agreement barred by limitation— 


Doctrine of part performance, whether applicable— 
. Transfer of Property Act (IV of 1882), s. Gg Nia l 
elief— 


feree's right to improvements—Bona fide 
Excessive enforcement. _. 

Possession coupled with an agreement to sell is 
ordinarily a good defence to an action for ejectment. 


It isnot necessary for the application of this doctrine’ 


that the agreement .to sell should be capable of’ 
specific performance at the time’ of the defence. 


It is also not negessary that possession should have. 


been obtained af the time of the agreement, retention 
of previous possession being enough. [p. 533, col. 1] 

A, B and C were oo-heirs of a mortgagor. B and C 
agreed to sell the mortgaged property to the 
mortgagee in possession. A assigned his rights to 
the plaintiff, who sued for redemption. The morte 
gageo set up the agreement for sale in his favour, 
and pleaded thatin case of eviction he was entitled 
to compensation for value of improvements to the: 
extent of Rs. 500. The mortgage amount was only 


Rs, 100: ; 
Held; (1) that A was entitled to redeem only one- 


third of the properties even though the agreement. 


in favour ofthe mortgagee had become barred by. 
limitation and the mortgagee was not put in pos. 
session under that agreement; [p. 533, col, 2.) —— , 
©) that the mortgagee was not entitled to claim 
value of improvements as he knew of the existence 
of A and could not have believed’ that he. was. 
entitled to the properties in good faith, and as the. 
amount claimed was further very excessive, [ibid.] 


Second appeal from a decision of- the 
District Judge, Dharwar, in Appeal No. 221 
of 1924, confirming that.of the Sub- 
ordinate Judge at Hubli, in Oivil Suit 
No. 839 of 1922. 

Mr. H, C. Coyajee (with him Mr, R. A. 
Jahagirdar), for the , Appellant, ` 

Mr.G, N. Thakor (with him Mr. G. P. Mur 
deshwar), for the Respondents. | 


JUDGMENT.—The plaintif-appellant, 
purchaser from the heirs of the mortgagor, 
sued to redeem from the defendants-res- 
pondents a mortgage of 1876. The res. 
pondents , relied on an agreement to ‘sell 
passed by two out of the three brothers and 
joint co-parceners, heirs of the mortgagor, 
and claimed Rs. 500 for improvements, in 
gase redemption was allowed, Both the 


agreement io" 
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lower Courts allowed redemption only in. . 
respect of the one-third share &ppertain-. 
ing to the third brother who was not a: 
party to the agreement to sell and rejected. 
the respondents’ claim for Rs. 500 for im-. 
provents for redemption of the whole. The. 
plaintiff appeals. The defendants have 
filed cross-objections for improvements, 

It is argued for the appellant that the 


agreement by the two brothers being to 


sell not their respective shares but the 
entire property, they could not convey 
even their own shares and that possession- 
having already been with the respondents. 
as mortgagees, the doctrine of part per- 
formance has no application. It is pointed 
out that ill. (2)to cl. (c) of s. 27 of the. 
Specific Relief Act refers to & contract to. 
sella share and not the entire property, 
any by joint tenants not by co-parceners. in. 
regard to the claim for improvements, it is. 
argued that tospend Rs. 500 on property. 
mortgaged for Rs, 100 is in fact to improve. 
it beyond redemption and that the Courts 
have consistently declined to allow the. mort« 
gagee the cost of such improvements. ; 

The respondents rely on the doctrine of, 
part performance and the consistent series: . 
of decisions of this Court from the Full 
Bench case of Bapu Appaji v. Kashinath 
Sadoba (1) With regard to improvements 
reliance is placed ons. 51 of the Transfer 
of Property Act. 


Without entering into the detailed gene- 
alogy ofthe parties, it is conceded that the 


mortgagor's right vested in the three bro- 


thers and that out of them only two passed 
the agreement (Ex. 163) in 1906 to sell the 
entire property in favour of the respondents 
and that the appellant represents the sur 
viving co-parcener of the joint family, thé 
third brother who was not a party to thé 
agreement. Possession has been in the 
mortgagees from 1876 when the mortgage 
was executed but the agreement (Ex. 163) . 
was not perfected in a registered convey« 
ance, The question of law on these facts i8 
what share ofthe property, if any, the aps 
pellant is entitled to redeem, = 

It has been well-settled law in this Prea 
gidency that aco-sharer is entitled to alie4 


nate his ownshare of the joint family prod 


perty: Mayne's Hindu Law, Ninth Edition, 
paragraph 360, The observationsinthe caseo? 


mÈ ^ Ind, Cas, 103; 41 B.-438; 19 Bom. Ly R, 100: 
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Chet Ram v. Ram Singh (2), however, appli- 
cable to the facts of that particular case and 
to the law obtaining in the United: Pro- 
vinces where unlike Bombay and Madras a. 
co-parcener hasno such power, are hardly 
applicable to the facts of the present case. 
On the contrary, the right to alienate hig 
share in a co-sharer and the validity 
to the extent of that, share of an alie- 
nation by him of the whole have been 
affirmed in cases such as Pandurang Nara» 
yan v. Bhagwan Das Atmaramshet (3). Simi- 
larly, the doctrine of part performance, 
accepted. by the Full Bench of this Court in 
Bapu Appaji v. Kashinath Sadoba (1), has 
been approved of by. their Lordships of the 
Privy: Council in Mahomed Musa v. Aghore 
Kumar (4),and has now been accepted by 
all the Oourts in India: Vizagapatam Sugar 
Development Co. v. Muthuramareddi (5). 
It follows, therefore, that possession coupl- 
ed with the agreement to sell will ordi- 
nari be a good defence {in respect 
of the two-thirds share of the vendors. 
It is not necessary that the agreement at 
the time of defence should be capable of 


Specific performance; it may even be barred: ` 


Laxman Mankarkasar v. Ravji Dhansing 
Patit (6). And possession need not be 
given only at the time of the agreement but 
need only by retained if it already exists: 
Venkatesh Damodar v. Mallappa Bhimappa 
4). Illustration (2) to el. (c) of s. 27 of the 

pecfie Relief Act applies to co-parceners 


in a joint Hindu family: Bhagwan Bhau v. 
Krishnaji Ganoji (8). In the present case, 
however, it does not appear that the ap- 
pellant madeinquiry of the respondents as 
to the nature of their possession to enable 
them to inform him of theagreement. The 
equities are, therefore, in the respondents’ 


(2) 67 Ind. Oas. 569; 49 I. A, 228 at p. 232. 24 Bom, 
L. R. 1231; 3 P. L. T. 383; 31 M. L. 1. 50; 43 M, L. J, 
98; 16 L. W. 89; (1922) M. W. N. 455; 4 U. P.L. 
R. (P. ©.) 64; 44 A. 268; 3 P. L. R. 1922; A. I. R. 1923 
P. O. 247; 27 O. W. N. 150; 21 A. L. J. 114; 37 O. L, 
J.79(P.O). |, 
uL Ind. Oas. 544; 44 B. 941 at p. 345; 22 Bom. L, 

(4) 28 Ind. Cas. 930; 42 I. A. 1; 17. Bom. L.R. 420; 
21 O0. L. J 231; 28 M. L. J. 548; 19 C. W. N. 950, 13 
A. L. J. 229; 17 M, L. T. 143; 2 L. W.. 258; 42 O. 801; 
(1915) M. W. N. 621 (P; Q.). 

(3) 76 Ind. Cas. 886; 46 M, 919; 45 M. L. J. 528; A. 
W Mad. 271; 33 M. L. T, 83; (1934) M. W. N.- 


(FE. B.). 
(6) 77 Ind. Cas. 305; 25 Bom. L. R. 1027; A. LR, 
1924 Bom. 150. 

(7) 66 Ind. Oas. 868; 46 B. 722; 24 Bom. L. R. 942; 
A. I. R. 1922 Bom. 9. _ 

(8) 58 Ind. Oas. 335; 22 Bom. L.. R, 997; 44 B. 967, 
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favour: Vinayakrao Moreshwar Natu. v, 
Gyanoba Hariba Navale (9). We, therefore, 
agres with the lower Courts that in respect 
of & two-thirds share of the two brothers of 
Krishtappa who passed the agreement, the 
appellant's suit for redemption fails but if 
succeeds only in respect of the remaining 
one-third share appertaining to Krishtappg, 


` to whioh his daughters succeeded and which 


they conveyed to theappellant. . : 

In regard to improvementr, s, 51 of 
the Transfer of Property Act does not 
appear to have been relied upon in the 
lower Courts. But in any case the res- 
pondents must be taken to hsve had 
notice .of the existence of Krishtappa, so 
that they could not be said to have bes 
lieved in good faith that they were en- 
titled to the whole. The amount spent 


on improvements is five times the mort- 


gage amount. Following, therefore, the 
decision of this Court in cases such as 
Nijalingappa v. Chanbasawa (10) and Dnyanu 
Laxman v. Fakira Ebram (11) we are 
of opinion that the respondents' claim 
as to improvements and the cross-objece. 
tions in their regard also fail. 

The appeal and the cross-objections are 
dismissed with costs. 
Appeal dismissed, 

AN. A. C B 

(9) 64 Ind. Cas. 246; 28 Bom. L. R. 1062; A. IR, 
1923 Bom. 13. i 

(10) 47 Ind. Gas. 16; 43 B. 69; 20 Bom. L. R. 895. 

QU Ee Ind. Cas. 16; 45 B. 1301 at p. 1304; 23 Bom 
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LAHORE HIGH COURT. 
MisoBLLANEoUS First Orvin APPEAL No, 
24 or 1927. 

February 2; 1928. 
Present:—Mr. Justice Addison. 
FigM I. D. LACHHMI NARAIN 
AND OTHERS—CREDITORS—APPELLANTS 
versus - l 
RAM.CHAND AND OTHERS p 
—INaoLvENTS AND Bawa BARMUKH 
SINGH AND oTHERS—ÜRBEPITORS— 
RESPONDENTS. 

Registration Act ( XVI of 1908), ss. 17, 49—Partition 
deed, non-registration of—Admission in deed that 
particular property is self-acquired, admissibility of 
—Acknowledgment of accomplished partition—Status 
as divided family, admissibility of partition deed 


to prove. fos 
A dead of partition affecting immoveable property 


584 


- 


. &b thé value of Rs. 100 and upwards is compulsorily 
registrable and if unregisteréd is inadmissible in 
evidence to prove what property went to each mem- 
ber of the family. But an admission made in the 
deed that the property retained bya particular mem- 


er was his self-acquired property can be proved. [p. 


835, col. 1.] | 
Ranjagamier v. Ranjagam Iyyar (1), relied on. . 
: An acknowledgment’ of an already accomplished 
partition is not compulsorily ‘registrable. [p. 537, col. 


. A deed of partition: though inadmissible in evi- 
dence for want of registration to prove the actual 
distribution of-property is admissible to’ prove that 
si dine of the parties had become divided. [p. 530, 
€ol. 1. 
. [Case-law discussed.] . i 

: Miscellaneous first appeal from an 
order of the District Judge, Gujranwala, 
dated the lst December, 1926. 

Lala Badri Das, R, B., and Mr. Hem Raj, 
for the Appellants. 
" Lala Moti Sagar, R. B., Dr. Gokal Chand 
Narang and Mr. Mukand Lal Puri, for 
the Respondents. MES 
"JUDGMENT.—The following pedigree- 
tableis necessary for the purpose of this 
appeal; — 
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- "There were two firms in Amritsar, name- 
ly, the parent firm Manohar Lal-Amar Nath 
and the branch firm Manohar Lal-Roshan. 
Lal. They suffered heavy losses in 1925, 
. andi closed -: business --towards -the --end 
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of that year. Manohar Lal, in the beginn- 
ing of 1926, applied to be adjudicated an 
insolvent at Gujranwala in which District. 
he had his permanent residence. He was 
adjudicated an insolvent. Amar Nath, who 
was undoubtedly a partnér with him in the 
two Amritsar firms mentioned above, did 
not join withhim in applying to be adjudi- 
cated an insolvent. Consequently the 
creditors of these two Amritsar firms insti- 
tuted the present proceedings in the Court 
of the District Judge, Gujranwala, to have 
Amar Nath adjudicated an insolvent 
together with the two surviving brothers, . 
Dwarka Nathand Jagan Nath, and their 
father Ram Ohand, on the ground that the 
whole of the descendants of. Ram Chand 
constituted a joint Hindu family along 
with Ram Chand and that, therefore, all the 
adult members of the family should be 
adjudicated insolvents as the Amritsar 
firms were being carried on on behalf of 
the whole family. It is not in dispute that 
Amar Nath was a partner with Manohar Lal 
in these businesses and he has accordingly 
been adjudicated an insolvent. The others, 
however, alleged that the joint Hindu family 
was disrupted in 1912 since when the sons of 
Ram Chand’ and Ram Ohand had been 
Separate from each other and, that the sonë 
carried on business separately though 
they frequently worked together in partner- 
ship in various combinations. It was 
denied thatthey had anything to do with 
the Amritsar firms. ‘The two principal 
issues framed were:— | 
(1) Did Ram Chand and his descendants 
not forma joint Hindu family? `- 
(2) Are the other members of the family 
apart from Amar Nath and Manohar Lal 
liable for the petitioners’ debts. TE 
The second issue would have been better 
putas follows:—‘Were the Amritsar firms 
carried on by Amar Nath and Manohar Lal 
for the-benefit of the joint Hindu family, 
and thusallthe members are liable?" No- 
where wasit alleged in the pleadings that 
certain other membersof the family were 
partnersin these Amritsar firms. The only 
allegation wasthat the family wasa joint 
one and that the businesses were carried on 
for the family. The respondents relied on 
a document executed in 1912 to prove 
partition. .The learned District Judga 


-held that it was inadmissible in evidence 


for want of registration, but he further held 
that the subsequent conduct of the. 
members of the family elearly -showed-that 
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there had been a complete disruption of the 
family. He,therefore, refused to adjudicate 


Ram Chand, Jagan Nath and Dwarka: Nath - 


insolvents and against this decision the 
petitioning creditors have appealed. 

. Ram Chand started life as a Reader in 
` the Court of the.Munsif.at Hafigabad in 
the Gujranwala District. There is no evi- 
dence that he started life with any property 
or with a nucleus with the aid of which he 


acquired other property. By the time he’ 


retired in 1914 he was a well-to-do man. It 
has been established that his eldest son 
Badri Das, now deceased, started ashop 
in Gujranwala town, while a ‘shop was also 
started at Hafizabad in 1906 under the 
name of Jagan Nath-Amar Nath. In this 
lattershop thefour brothers Jagan Nath, 
Amar Nath, Manohar Lal and Dwarka Nath 
seem to have helped, but Badri Das, ‘the 


eldest brother, confined his attentions to. 


the Gujranwala'shop. As both these shops 
werestarted by Ram Chand it must be 
taken that they were jointly owned by the 
family at least till 1912 though that would 
not lead to the conclusion that any ‘other 


property with Ram Chand was joint family’ 


^ 


"property. | 

The effect of the partition deed (Ex..D-23) 
‘dated the 17th of October, 1912, is the first 
important matter to decide in this appeal. 
It is signed by Ram Ohandand by all hia 
five sons. According to it Ram Ohánd 
stated that he kept all the moveable and 


immoveable property which hehad himself 


acquired and a long list is given of this 
property. The deed went on to say that 
whatever property, moveable and immove- 
able, his eldest son Badri Das had acquired 
by reason of the Gujranwala shop he had 
started that would be his exclusive proper- 
ty, while whatever property, moveable and 
immoveable, had been acquired by reason 
of the business carried on by his other four 
Bonsin the Hafizabad shop of Jagan Nath-' 
Amar Nath that would be their property 
ia equal shares, As amongst the four 
younger sons & partial partition of their. 


immoveable property was also effected by. 


the desd. There is no question that this. 
is a deed of partition and asit:is. not re- 


gistered it is not.admissible to. prove what: 
to. each member of the 
family. Ises no reason, however,to doubt : 


property . went 


that ths admission madeia this deed that. 
tis propsriy which Ram Oband retained 


was his owa salf-acquired ` property ‘coald | 
be proved and Lam sapported in this-con-—~ 
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mentin Ranjagamier v. Ranjagam lIyyam: 


Though the deed in question cannot be: 
used to preve what property fell to eack 
member ofthe family it remains to decide 
whether the document igrelevant for any 
other purpose. By s.49 of the Registra- 


‘-tion Act such an unregistered document 


cannot be received as evidence of any 
transaction affecting immoveable property; 
In the Ful. Bench decision of the Madras 
High. QGourt, Pothi Naicken v. Nagama 
Naicker (2), it was held thatan unregister- 
ed deed of partition could not be received 
‘in evidence of any .transaction affecting 
immoveabie property. In that case thé 
quéstion to be decided was whether thera 
had been a division ina particular way 
according io a deedinadmissiblein evidence 
for want of registration. It was held by 


the same High Court in Ayyakuthi Mankons: 


dan v. Periasami Koundan (3) that such & 
deed was inadmissible in evidence to prove 
even the divided status of the members of 
the family. The authority of this latter 
ruling, however, has been considerably 


shaken by the decision of the same Court in ` 


Saraswatamma v. Paddayya (4) where it 
was held that a deed which effects between 
the members of a joint Hindu family 
merely a division in status is admissible 
in evidence to prove’ such division, though 
unregistered, as itdoes not directly affect 
immoveable property but only creates a 
change of status from which rights may 


indirectly arise in such property as a legal . 


incident. In -coming to this decision 


.certain decisions of the Privy Council: 


were discussed and the principles embodied 


in them applied. 
This question also eame before the Bom- 


bay High Court which held in Chhotalal 


 Aditram v. Bai Mahakore (5) that the fact of 


the partition may be proved by oral evidence 
although tha deed embodying the terms of 


‘the partition cannot be proved for want of 


registration. ,It was held by the Chief 


“Justice in that case that s, 91 of the Evidence 


Act did not prohibit proof that. particular 
properties claimed by the plaintiff to be 
. Oas. 18; 30 M. L. J. 382; 12:L. W, 435. 

: t 52 RA 486; 30 M. L: J. 62; 19 M. L. T. 50; 3 


) 
LW. 115; (1916) 1 M. W. N 


. N. 79. 
(9) Sind. Cas. 615; 2-L. W. 1184; 30 M. Lg, 


(4) 11 Ind-Ocs, 274; 46 M. 349; 44 M. L. J. 45; A. L 
71923 Mad. 297; 18 : 


L. W. 418. . i . 
(5) 40 And; Oas. 83; 41 B. 466; 19 Bom, Li. R. 322, E 


~~ 
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joint family property were at the date of 
suit joint or separate and that proof of this 
fact wasnotan attempttoprove the terms 
of the unregistered partition deed. Beaman, 
J., in the same judgment pointed out that 
the fact of separation was not a term in 
ny sense of the manner in which the 
parties distributed the property at the 
time the separation was made and was 
embodied in writing and was, therefore, 
a fact dehors the document which could be 
proved independently. It was certain, in 
his opinion, thatseparation inthe sense of 
a change of legal relationship was inno 
sense a term necessary to be included ina 
partition deed. A separation ordinarily 
preceded the distribution of what was 
formerly joint property and must logically 
recede itin time. The terms of distribu- 
tion and enjoyment of the property had 
nothing to do with the statement of fact 
£hatachangeiu the relationship of indi- 
viduals had taken place, The reasoning in 
this judgment, therefore, amounts to this 
that the. question of status of the family 
has nothing to do with the distribution of 
the property. ` 


This distinction has been developed 
further in Bhangaji v. Pandurang (6). 
The Court of the Judicial Commissioners, 
Nagpur, held that though apartition deed 
. “was inadmissible for want of registration to 
‘prove the actual distribution of the proper- 
ty, it was still admissible to prove that the 
status of the parties had become divided. 
“Again the-same Courtiu Jiji Bai v. Ratan 
Singh (T) held that an unregistered. parti- 
tion deed can be used to prove the intention 
of the parties to partition and will be 
corroborative evidence of the fact that the 
property was divided in a particular 
manner, i. e. such adeed wouldhelp to prove 
separation of status, Bhangaji v. Pandurang 


(6) discussed above was not overruled by. 


Chetan v. Laxmiprashad (8) which merely 
held that the document was not admissible 
to prove the terms contained therein, 

One ofthe Privy Council rulings relating 
to this subject is Girja Bai v. Sadashiv 
Dhundiraj (9), where it was held that 


' . (6) 76 Ind. Oas. 158; A. I. R. 1924 Nag. 895. . 
(7) 99 Ind. Cas. 448; A. I. R. 1927 Nag. 113. 
(8) -96 Ind. Oas. 367; 9 N. L. J. 65; A. I. E. 1926 Nag, 


329. 5 i 
* (9) 37 Ind. Oas. 321; 430. 1031; 20 O, W. N. 1085; 


14 A. L. J. 822, 20 M. L. T. 78; 12 N. L. R. 113; (1918)- 


9*M. W. N. 65; 18 Bom. L. R. 621; 
Ls, J. 307; 31 M. Ls, 455; 43 1. A, 151 (P. Q.). 
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Beparation from the joint family involving 
the severance ofthe joint status so far as 
the separating member is concerned, with 
‘all the legal consequences resulting there- 
from, is quite distinct from the. de facto 
division into specific shares of the propertv 
held until then jointly. One isa matter of 


individual decision, whilst the other is the . 


natural resultant from his decision, namely, 


‘the division or separation ofhisshare, which | 
may be arrived at either by private agree- . 


mentor by the intervention of the Court. 
Once the decision has been expressed, un- 


‘equivocally his right to obtain and possess . 
That means ~ 
that separation amounting to severance of... 
the status of joininess is a matter of ine - 


his share is unimpeachable, 


dividual volition. M 
Another Privy Couneil ruling is Varada 
Pillai v. Jeevarathnammal (10), where it 


was held that recitals in a deed of gift could . 


not be used as evidence of the gift as the 
deed was not registered but they might be 
referred toas explaining the nature and 
character of the possession thenceforth held 
and that the evidence proved that she in 
fact took possession of the property in her 


‘own right when it was transferred into her 


ame. 
This Court held in Sheo Karanv. Chiranji 


n 


Lal (11), that the fact that a sale-deed and 
a deed of partition were inadmissible for 
want of registration did not prevent a party 
from proving the factum of partition and 
possession of property by oral evidence and 
the document in question ‘could be relied 
upon to determine the nature of possession. 


This ruling was based on the Privy Council . 


ruling just quoted. Toa similar effect is 
Hari Ram v. Sheo Karn (12). 


~ Tt was algo held by the Madras High Court - 


in Veerappan v. Mylai Udayan (13) that such 
a deed as the present would prove an 
intention to divide but not the actual 
division, while the same High Court in 
Neelam Venkataratanamma v. Vinjamoori 
Varaha Narasimhacharu (14), referred to an 
unregistered deed of gift as eyidence of an, 
intention to make a gift.3 


(10) 53 Ind. Cas. 901; 43 M. 214; (1919) M. W:N. 
724. 10 L. W. 679; 24 O. W. N. 346; 38 M. Tu. J. 313; 
18 À. L. J. 274; 2 U. P. L, R. (P. O.) 64; 22 Bom. L. R. 
444; 46 L;A. 285 (P. O.. ; à 

(11) 98 Ind. Cas. 940; 28 P. L. R. 88.3 j 

(12) 100-Ind. Oas. 153. ; 

(13) 87 Ind. Cas, 285; A. I. R. 1925 Mad, 1097. 


(14) 9? Ind. Cas. 470: 49 M. L. J. 756; (1926) M, wW, 
N44, A, I R. 1926 Mad. Wg 
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It seems to mo that the effect of these 
rulings is- that the deed in question before 


me cannot be used to prove the actual dis- . 
‘tribution of the property but that it can be. 


used as proof that this family consisting of 
five sons and a father intended in 1912 to 
separate completely from each other, and as 
intention to, separate is sufficient in law. 
‘to effect a complete change of status be- 
‘tween them, the family must be looked upon 


‘as holding not joint property but property 
-possessed according to their separate shares ` 


from the date of the deed. This, being the 
dismissed. 

‘between the members of the family, then 
under the Privy Council ruling the un- 
‘registered partition deed of 1912 could have 
been . looked at to see the nature of the 
‘possession of the various members of the 
family over different items ofthe property. 
‘In the same way it seems to me that the 
;deed ean be looked at to establish the fact 
that at that time the status of the family 


,changed from a joint family to a fami- . 
ly in which the members were separate 
‘as that state of affairs can be brougat 


about byan unequivocal intention to separate. 

Apart from the document in question 
there is much evidence which goes to show 
‘that the whole family has been separate 
pince 1912. Badri Das from that date till 
‘the date of his death in 1922 continued to 


cerry on the Gujranwala shop in the name. 
of himself and his son, Badri Das-Bhag Rai, 


‘and it is quite clear that his brothers or 
father had nothing to do with that business. 
"After his death, it is true, an attempt was 
made to use his firm to collect some debts 


‘of the Amritsar firms but that does not. 
‘establish anything as the sons of Badri Das - 


‘are minors. The firm is still in existence at 
‘Gujranwala and has now been named Beli 
Ram-Bhag Raj, Beli Ram being the son-in- 
law of Badri Das. It has been established 


‘that Beli Ram is not a servant of this firm. 


‘but one of its partners who has 
Rs, 8,000 in it. | 

Further it is clear that the Hafizabad shop 
‘of Jagan Nath-Amar Nath which had be- 


invested 


come the property of the four younger sons- 


in 1912 had never anything to do with Badri 
‘Das, but the four younger brothers held 
their sharesin that firm and the various 
other firms which sprang from it as partners. 
“A second firm under the name of Dwarka 
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‘ease, it follows that his. appeal must be. 


I might notethat if there had bean a case, 


that the various members of 
‘acquired property separately. 


: Nath was treated as the sole 


with costs, 
mentioned ‘before me 
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in 1915. In connection with these two firms 
in Hafizabad thereisa document, Ex. D-11, 
dated 3rd of January,1917. This document 
refers to an earlier agreement of the 15th of 
February, 1916, in connection with these 
Shops and the shares of the parties in them 
and varies thashares. The first part of this 
documentis undoubtedly a partnership deed, 
There is & portion at the end of it showin 

that certain immoveable property acquired 
by the partnership had been partitioned in 
& particular way between the four partners. 
Tt seems to me that this portion*does not 
require registration ^as it is only an 


-acknowledgment‘of what had taken place, 


‘but if it does require registration the first 
portion of the document dealing with the 
partnership certainly. does not and the two 


“portions can be separated. This document 


proves that the four younger sons of Ram 
Ohand were partners in this firm and were 
not carrying liton as joint members ofa 
family. | Po o 
: [His Lordship referred to the rest of 
the evidence and continued Á] l 
There is. also much evidenca showing 
the say 
equ | i an a 
been dealing with their property se pae 
ly. One brather would lease a shop'to 
‘another brother. Ejectment notices were 
‘issued by one brother tothe other. Jagan 
ropriet 
of the firm Jagan Nath-Hans" Bal by 
the Income Tax Authorities, Besides 
various ‘members of the family 
have had  neondra dealings with each 
other which should not be the case in 
‘a joint family. The members of the family 
‘are not joint in food or worship and they do 
not live together, : sa bs 
- It is unnecessary to discuss in detail the 
other evidence as, in my opinion,it has been 


, Clearly proved that the family is not a joint 


one and that the two Amritsar firms were 
carried on by the two brothers Amar N ath 
and Manohar Lal only for their own 
benefit. l | 
. For the reasons given I dismiss the appeal 
The oe were not 
an ismi ] 
without costs, Hana 


B. L. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER 
No. 437 or 1920. 

June 1, 1927. 


Present :—Mr. Justice Page and Mr. Justice. 


. Graham, 
MUHAMMAD YUSAF AND ANOTBER— 
Da2cR2s-HOLDERS—À PPRELLANTS 
versus 
RAM GOBINDA OJHAX-—J uPGMENT- 

| . ^ Dgsrog— RESPONDENT. 

Attachment before. judgment—Surety . for payment: 
of decree dmount—Decree based on award—Surety, 
whether liable—Creditor whether bound to proceed 
against debtor first—Construction of bond. 


A surety in proceedings relating to attachment’ 


before judgment in a suit undertook that.in the 
event of ‘a decree being passed in the suit, if 
the’ money could not be realised from the judgment- 
debtor, the surety would be liable for the amount. 
The parties to the suit referred the matters to 
arbitration and-a decree was passed in terms of 
the award. The decree-holder without taking any 
. steps to realise the amounts from the judgment- 
debtor applied fðr execution against the surety: 
. Held, (i) that the deeree could not be enforced 
against the surety inasmuch asit was not a decree 
passed after contest but a decree on an award, which 
ue ae could not be held to have contemplated. [p. 

, col. 1. E 

Held; further, on a consideration of the terms of 
the surety bond, that it was incumbent upon the 
decree-holder to proceed in the first instance against 
the judgment-debtor and that it was only if it was 
established that the decratal amount could not be 
realised from the judgment-debtor, that it was open 
tohim to proceed against the surety. [ibid.] 

A surety bond must be interpreted in favour of 
the surety or guarantor as the case may be. [ibid.] 


Appeal against an order of the District 
udge, 24-Pargannas, dated the 5th May, 


‘Babu Rupendra Kumar Mitter (with:him 
m Paramananda Lahiri), for the Appel- 
ants. -` l 


MUHAMMAD YUSAP 9, RAM GOBINDA OJHA. 
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‘any moneys which might be decreed in the 


suit, and thereupon the cattle and mave- 


&bles, which had been brought tothe Court, 


were released from attachment, "Thereafter 
the suit was taken up and partly heard. 
The parties then agreed upon a reference to 
arbitration and the Chairman of the Tol. 
lygunge Municipality was appointed 
arbitrator, The result of that arbitration 


was that the arbitrator awarded a sum of. 


Rs, 400. The defendant filed an objection 
which was heard but the Court ultimately 


accepted the award and decreed the suit 


- 


Mr. Harendra Kumar Sarbadhicary (with . 


him Babu Subodh Chandra Dutt), for the 
‘Respondent. | 


JUDGMENT. 


Graham, J.—This is an appeal against 
„an order of the Second Additional District 
Judge of 24-Par&annas reversing an order 

.^ of the Munsif, First Court, Sealdah, and it 

arises out of certain eXecution proceedings. 

“The facta shortly are as follows: The 

. plaintiff-respondent brought a suit claiming 

a sum of Rs. 775 and attached certain cattle 

and moveables belonging to the defendants 

before judgment. One Ilahi Bux, who 
has since died and is represented by the 
appellant .in this appeal, stood surety for 


accordingly. The decree-holder then appli- 
ed for execution of the: decree and asked 
for & certificate of nou-satisfaction with the 
intention of proceeding against the surety 
who had properties within the jurisdiction 
of the Munsif of Sealdah. The surety 
filed an objection that. the debtor filed 
& petition in insolvericy, and that the 
decree-holder did not proceed against him. 
The learned Munsif overruled the objection 
on the ground that what the decree-holder 
wanted was to proceed against the surety 
and not against the judgment-debtor. The 
application for execution at Sealdah, 
however, was dismissed by the Munsif on 
the ground that it was premature and that 
the decree-holder must proceed against the 
judgment-debtor in the first instance. 
There was then an appeal against that 
decision to. the District Judge at Alipore 


and the learned Second Additional District’ 


Judge reversed the decision of the Munsif 


holding that the decree-holder was entitled 


to proceed against the surety or against the 
properties of the surety in the hands of 
his heirs. 

The present appeal is directed against 
this decision of the learned Additional 


District: Judge’ and two main points ` 


have been urged on his behalf. Firstly, 


.it has been contended that the Court below 


should have held thatthe surety was in law 
discharged from the bond by reason of the 
judgment-debtor and  decree-holder con- 
senting to the case being determined not 
by the ordinary tribunal, that isto say, by 
the Court, but by a special tribunal, namely, 
by an arbitrator; and, secondly, it has been 


‘urged that having regard to the terms of 


the surety bond the Court below ought to 
have held that the decree-holder not having 
taken any steps to realize the decretal 
amount from the judgment-debtor could 
not execute the decree against the surety. 


“With regard to the first contention the 


~ 


h 
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material portion of the security bond ~ 


has been placed before us and it appears. 


that what thesurety undertook therein was:: 
that in the event ofa decree being passed ` 


in the suit, if-the money could not be 
realized from the judgment-debtor, then he, 
the: surety, would be liable for the amount. 
Now the question is what exactly was the 


liability which the surety undertook, It 


is arguable, no doubt, that when he speaks 
of a decree he means a decree arrived at by 
pny of the various means by which a decree 


may be arrived at, and that it would cover - 


the case of a decree arrived at after compro- 
mise. The terms of suchsurety bonds should, 
however, as is well-recognized, be interpret- 
ed in a manner favourable to the surety or 
guarantor, as the case may be, and looking 


‘fo the terms of this particular security. : 


bond, in my judgment, what the surety 
agreed was that in the event of there being 


& decree in the suit, that isto gay, after . 
contest between the parties before the. - 


Court, he would be liable for the decretal: 
amount. I do not think, however, that it 


was in contemplation that the surety would - 
hold himself liable for the decretal money. 
in any other circumstances. In my opinion, © 
therefore, the first contention of the appel- ` 


lant is well-founded and must prevail. ~ 
With regard to the second point, I think 
on a consideration of the terms: of the 
security bond that it was incumbent upon 
the decree-holder to proceed in the first 
instance against the judgment-debtor, and 
it: was only if it was established that the 
decretal amount could not be realized from 
the judgment-debtor that it was open. to 
him to proceed against the surety. . It 
appears, however, that there was nothing 


before the Munsif to show that any proper: 


attempt had been made to realize . the 
decretal amount from the judgment-debtor. 
I think, therefore, that the Munsif was 
rightin the view he took of the appliea- 
tion. i E 
For these reasons Iam of opinion that: 
the appeal succeeds and must be allowed ` 
with costs.  . 
.-Page,J.—To my mind this isa very 
plain case. Having regard to the terms of 
the bond the surety agreed, if the creditor 
was unable to obtain payment of ' thé 
decretal amount from the debtor, -to 
liquidate any sum which the Court after. 
contest should hold was payable by 
the debtor to- the creditor, Some 
tribunal had “to decide the issue as to the : 


- 
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liability. of the debtor. “The parties 
chose to have this done by some one in the ` 
confidence of both parties,” But to such’ 
an arrangement the surety was no party, and - 
he never -uniertook thatthe liability of the ' 
debtor should be determined by anybody 
whom the debtor and creditor might choose 
to agree upon as the tribunal; and unless 


he assented to it, such an arrangement as 


was made operated asa discharge of the 
surety. I &gree that the appeal should be 
allowed. | 


4. N, A, Appeal allowed. 


MADRAS HIGH COURT. 
Orvit Suit No. 421 or 1926. . 
| February 9, 1928. 
‘Present :—Mr, Justice Venkatasubba Rao. 
V. G. SHANMUGA MUDALIAR 

‘BY. NEXT FRIEND SUBRAHMANYA 
MJDALIAR-—PLAINTIFF 
p? versus -— 

V. KAVERI AMMAL —DEPFRENDANT. 


Benami—Property in woman's name—Presumption ` 


-ns to ownershiz—Hindu Law—Widow—Compromise— 


‘Reversioners—Binding nature. 
There is no presumption that a female: in whose 


' name a property stands is not the owner ofit. The 


correct rule is that if itis found that the purchase- 
money eame from a certain source, it must be assum- 


‘ed, until the contrary is shown, that the person who 


supplied the purehase-money is the owner of the pro- 
perty. [p. 54-, col. 2.] 

A compromise entered into by a Hindu widow and” 
not vitiated ty fraud or collusion, but made bona fide 
for the benefit of the estate and not forthe personal 


" advantage of the limited owner, is binding on the 


heirs in. reversion, and in this respect a compromise 
stands on the same footing as a decree.on contest. [p. 


` 542, col. 1.] 


The true character of a transaction of this kind is 
not, that it confers & new distinct title on the parties 
to the arrangament, but that it merely has the effect- 
of.curing the imperfection of existing title asserted 
by the parties, the assumption being that there is an 
antecedent ticle of some kind in the parties, and the 
agreement acknowledges and defines what that title. 
is. [p. 542, cal. 1.] 

Ramsumrar Prasad v. Shyam Kumari (2), Rama- 
chandra Rao v. Ramachandra Rao (3) and Khunni 


: Lal v. Gobind Krishna Narain (4), relied on. 


` It is very ‘doubtful whether preliminary negotia- 
tions and dra?ts preceding a compromise can be pro- 
perly received in evidence to explain or assist in 
the interpretetion of the terms of the compromise as 
finally taken down in Oourt. {p. 543, col. 1.) 
Suit to sat aside a consent decree. 
Mr. K. €. Krishnaswami Iyengar, for the 
Plaintiff, . - 
Mr:-V.-C. Gopalarathanam, for the Defend- 
ant, Pede GE oi BN. fe ey 
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igUDGMEN'T.—The plaintiff, a minor, 
impeaches and seeks to set aside a consent 
decrée passed -in O. 5, No. 571 of 1922, a 
suit filed in “this Court by his mother 
Murugammal against her mother-in-law 
Thayarammal. The following pedigree may 
serve to explain some facta; 


| .. . V. R. Sabapathy Mudaliar, 
. died September, 1927 married Thayarammal, 
je PO m died February 1926 ; 


*Gangadhara Mudaliar, 
: ' died without issue, 
22nd March 1922 married Murugammal, 
died 6th June, 1926 


Plaintiff, 
. (adopted by Murugammal on 
| 14th April, 1926), 


I have givensome material ‘dates in the 
above table. Sabapathi is said to have left 
some considerable property worth between 
Rs. 50,000 and a lakh. The family lived in 
harmony tillthe death of Gángadhara. On 
his death, disputes arose betweensMurugam- 
mal and Thayarammal, the former claiming. 
that the entire property in the possession of 
the family belonged to her husband at his 
death; the latter asserting that it was her 
onam property over which she had 
absolute control. Thereupon, Murugammal 
files one suit above mentioned, 0.8. No. 
571 of 1922, which, aftera partial trial by 
Mr, Justice Kumaraswami Sastri, ended in. 
the consent decree now impeached. Shortly 
after the. consent decree, Murugammal 
&dopted the plaintiff and: died. About thé 


defendànt executrix. | 
It may be convenient to mention at the 

very outset the undisputed facts (disclosed 
by the minutes book of the Court) which 
`, are connected with and led up to the 
Compromise.. The hearing of the previous 
case commenced on the 24th February, 1925. 
Messrs. Grant & Greatorex appeared for 
Murugammal. the plaintiff and Mr. V.O, 
Gopalarathanam for the defendant Thaya- 
rammal, The case was passed over as the 
parties represented that they were tryirg to 
‘settle it. No settlement was made and the 
hearing was resumed. Messrs. K. 8. 
Krishnaswami Ayyangar, and Narayana 
Ayyangar were-the Counsel instructed. by 
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Messrs. Grant & Greaterox. Several dagus 
ments were filed for Murugammal including 


'title-deeds, account books and cancelled 


promissory notes and ‘on her behalf, her 
brother, Subramania  Mudaliar, was ex- 
amined as a witness. The case stood parte 
heard: at the end of the day and was posted 
tothe 26th February. On that date, when 
the case was taken up, the parties again 
requested that it might be passed over, sa 
that, they might settle it. This was done 
aud the case was called latter in the day, At 


‘the joint request of the parties, the case was, 


once again adjourned to enable them to 
bring in a compromise and there was a 
direction that it should be posted before the 
same learned Judge. The case next came on 
about two months later, that is, on the 
24th of April, 1925. On that day, the parties. 
were represented as before and the terms of 
the consent decree were dictated in Court 
by Mr, K. 8, Krishnaswami Ayyangar to the 
shorthand clerk. The property was to be 
taken in two equal halves by Murugammal 
and Thayarammal and a clause was inserted 
as to what was to happen if there was dis» 
agreement in regard to the actual division, 
' The amount to be paid as costs. wera, 
settled. After a period of about eight 
months the case was again posted for orders, 
Certain details were then settled as regarda 
specific items to be taken by each of the 
claimants. On the 12th of February, 1926, 
the case was finally disposed of the learned 
Judge directing thata decree was to issué. 
in the terms settled, It will thus be seenthat 
the parties took about & full year to consider 
&nd discuss the terms ofthe compromise 


.and to finally arrive at a settlement. It may 


be interesting to note that tbe very man 
that advised Murugammalin the previous 


. Suit, her brother Subramania Mudaliar, 


is now actively busy in assisting the 
plaintif in the present suit. I may also 
mention another fact which is not devoid of 
interest, that the legal gentlemen that 
appeared in the previous case have been 
engaged also in the present and continue to 
represent the same interests. 

The main question to decide, is, in entering 
into the: compromise that the pro-. 
perty was to be taken equally, did 
Murugammal act reasonably, prudently and 
in the interests of her husband's estate? 
The course 6f the previous litigation shows 
prima facie that there was no fraud or col- 
Nothing was done in haste, there 
was.due deliberation and the terms were 


* 
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carefully considered and discussed; Mur- 
ugammal had competent legal advice. The. 


case was tried partially with the result that 1 


éach side realised the strength and week- 
ness of its opponent. I may further remark 


that during the long interval when the case. 


stood adjourned, thére was a good deal of 
correspondence between the lawyers and it 
is common ground and Iam asked par- 
ticularly to state this in my judgment that: 
the learned trial Judge observed from the 
Bench that, in the circumstances, the parties 
would do well to enter into a compromise. ' 

I do not, however, propose to base my 
judgment on these facts alone. 
the compromise was reasonable or prudent, 
must ultimately depend upon the question, 
on the evidence available to each of the con- 
tending parties, did they act wisely or un- 
wisely in arriving at thesettlement? Looking 


üt the question from the point of view of. 


Murugammal, was‘it at that time more ád- 
vantageous to the éstate she represented 
that she should fight out the case or to com- 
promise itin the,manner she did? What 
were her chances of.success? What would 
have been her foretast as regards the result 


of the case, on the'evidence then within the 
reach of the parties?. This is primarily the, 


test for deciding whether the compromise. 
was reasonable or nof. Indecidinga question 
of this sort, the Oourt, in the second suit, 
must in some degree, examine the very 


évidence which the parties would have ` 


adduced in the former suit but for the 
compromise; and, the Court must consider. 


on the previous occasion would have con- 
Bidered, had the case proceeded to judgment, 
The extent of such enquiry must depend 
upon circumstances and it is impossible 
tolay down an inflexible rule in regard to 


it, lam, however, saved in this particular ` 


case from laying down with precision the 
tule as regards the extent of the enquiry, 
for the very simple reasons that I have now 


heard the entire evidence that is available . 


for trying the question which was at issue 
in the previous suit. 
entirely documentary and both sides havé 


placed before me the whole-of the evidence .. 


on which they rely. Though Iam thus in 
a position to decide the very- question: at 


issue’ at the former trial, lam not called on - 


in the present action to give firfding on that 


issue, but my task ie of an entirely different . 
kind, to consider that evidence with a view - 
fo determine whether, on ‘the material L., 7,193 


m 
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The evidence is: 


ihe purchase .of these 
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available Murugammal acted wisely in' 
entering into the compromise but I neverthe- 
ess proceed to decide also the question’ 
first stated asthe entire evidence is now 
before me. 

In O.8.No. 571 of 1922, Murugammal, 


claimed as belonging to her husband's estate 


elevenitéms of immovéable property, certain 
outstandings, jewels and other moveables. 
Thayarammal asserted that the entire pro- 
perty was her stridhanam and she parti- 


‘cularly laid claim to certain houses and 


monies which were purchased, and lent out, 
respectively in her name. These alone com- 
prised more than & moiety of the estate and 
I shall now examine how the evidence stood 


_inregard to them and the learned Judge 


held that Thayarammal was throughout 


regarded as. possessing in her own right 
‘several large sums of money although as 


between the husband and the wife, the 
moniés were allowed to be handed by the 


_ husband and to be carried into the general 
, accounts. 


The entries in the accounts 

were relied upon as illustrating the same. 
When examining the evidence relating to. 

purchase: of houses, one cannot lose sight of 


the fact that Thayarammal had: monies 


belonging to herself. The sale-deedsstand 
in her name and there is nothing to suggest 


. that.it was with her husbünd's monies that 


the houses were purchàsed. On the, other 
hand, when she had moneys belonging to 
herself and purchases were made in her 
name, it would be a fair inference that the 


; ate | TA : ST., price on each occasion was paid out 
the facts and prohabilites which the Judge: $ paid Out of her 


funds. As Ihave observed in my judgment 
in, Oficial Assignee of Madras v. Natesa 
Gramani (1). there is clearly no warrant for 
the proposition that there is a presumption 
‘that a female in whose name the property 
stands is not the owner ofit. The correct 
rule, however, is that if it is found that the 
purchase-money came from a certain source, 
it is assumed, until the contrary is shown, 
that the person who supplied the purchase- 
money is the owner of the property. In 
this case granting for a moment that the 
money, at one time belonged tothe husband 
the ownership passed to the wife long before 
the houses were purchased. The-inference 


_ that the.price was paid out of her funds, ia 


strengthened by every document relating ta 
rohase . houses. 
Reference was then made to sale-deedas, 


98 Ind*Ois, 660; A, L R, 1927 Mad, 194; 38 Mi 
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pro-notes, rental agreements, receipts . for 
payment to creditors which were taken in her 
name. ANNE g 

The property was, therefore, held to hav 
been purchased from her own funds. 


. I have now dealt withthe items set forth in 
the schedule to the plaint in CO. S. No. 571 ‘of. ` 


1922, to which Thayarammal made a specific 
claim. These constitute in value at least 
a moiety of the subject-matter then in 
dispute. My finding is that her claim to 


those. items was well-founded and if the 


case had been fought out, her right to them 
would have*been established in the previous 
suit. I must mention that she claimed other 
itemsas well, but it is unnecessary to enquire 
whether that claim was valid or not. AsI 
have said, for the purpose of this case, the 
defendant may be content with a finding less 
favourable than this. If the evidence then 
available warranted this finding in favour 
of Thayarammal, it follows a fortiori that 
her opponent was justified in believing that 
‘ ghe had a good’ fighting title, although the 
‘result might be doubtful. If that were so, 
it was a prudent and resonable act on the 
part of Murugammal to have entered into 
‘this compromise. I am -prepared to go 
further and say that-not only was the settle- 
ment not unwise or imprudent, but if she 
had proceeded with. the case, her act would 
have been distinctly foolish; The plaintiff 
is not, therefore, entitled to have the com- 
promise set aside, | MEME 
There remains the question, was it within 
the power of Murugammal to enter into 
the compromisé. upon which the decree 
was founded,so thatit is binding. upon 
the reversion and can be allowed to stand? 
The point is fully -dealt with in the latest 
decision -of the Privy: Councilin Ramsum- 
wan Prasad v. Shyam Kumari (2). Their 
‘Lordships held that a compromise not 
"witiated by fraud or collusion, but made 
-bona fide for the benefit of the estate and 
"mot for the personal advantage of the limit- 
ed owner, is binding on theheirsin rever- 
sion, - and that in this respect a compromise 
stands on the same footing as a decree on 
-eontest. But for a certain contention 
raised for the plaintiff, I should think it 
scarcely worth my while to refer to any 


_.. further eases. It has been argued that on ` 
2 


4 


true construction of the consent decree, 
(2) 69 Ind. Oas.-71; 49 I. A. 342; 44 M. L. J. 751; 
.- 81M. Li, T. 200; 3 P. L. T. 749; A. I. R.,1922 P. C, 
|. 356; 1 Pat. 741; 16 L. W. 956; 21 A. Le J, 18; 90. & 
s. A Ls R15; 27. 0, W. N: 269; 370, B, J, 356; 25 
Bom. L,. 5.034 (P. Q.). KN 


BHANMUGA MUDALIAR, f. KAYÉRI AMMAL, 


1091. 0, 1928 - 


Thayarammal took .only.a life-estate i} | 
the properties. allotted to her. The argu 
ment has been put: in this way. It was 
Murugammalthat bestowed these properties 


. on Thayarammal who being a female, can- 


not take the properties with full rights of 
ownership, in the absence of “words” of 
sufficient amplitude. [See Ramachandra 


‘Raov. Ramachandra Rao (38)). It is need- 


less to decide whether this rule so stated 
without qualification regarding gifts to 
females, issound or not. The argument 
rests upon a fallacy,. namely, that Thaya- 
rammal obtained title as a result of the 
giving by Murugammal, to whom, it is 
assumed,.the properties then belonged, 
That this contention is utterly unsound 
is shown by..the judgment ofthe Judicial 
Committee in Khunni Lal v. Gobind Krishna 
Narain (4) The true character of a transac- 
tion ofthis kindisnot;thatitconfers anew dis- 
tinct title on the parties to the arrangement, 
but that. it merely has the effect of curing 
the imperfection of existing titleasserted 
by the parties. In forcible language the 
same idea is .expressed in the following 
words by the Judicial Committee in Ram- 
sumran Prasad v.Shyam Kumari (2) to which 
I have already referred. 


“It is, obvious that to put it as the 


‘respondents in that case did, that the 


purchasers derived title from the daughters, 
was begging the question, The property 
belonged to oue or other, or possibly both 
of the parties to the dispute, and the com- 
promise proceeded upon the footing that 
dt was uncertain in which of them | the 
title was. As their Lordships put it, iti was 
based onthe assumption that there was 
an antecedent title of some kind in the 
parties, and the agreement acknowledged 
and definediwhat that title was." ` 

. On the assumption that Murugammal 
gave, and Thayarammal took, these pro- 
perties (which assumption as I have shown, 
wrong), -I have been asked to look at 
certain preliminary negotiations which 
led to the compromise of the 24th of April, 
1925. For this purpose, three létters that 
passed between the lawyers of the parties 


(3) 67 Ind. Cas. 408; 45 M. 320; 30 M. L. T. 154; 28 

."W. N.713; 35 0. L. J. 545; 16. L. W. 1; (1922) M. 

W. N. 359; 20 A.L, J. 684; 43 M. L. J. 78; 24 Bom, 
R, 963; A.T R. 1922 P. O. 80; 49 1. A. 129, 
) 


9 
OJ: : i 
(4) 10 Ind. Oas. 477; 38 I. A. 87; 15 O0, W, N. 545; 8 
L.J.552; 13 O., L. J. 575; 18 Bom. L, R, 427; 10 
A 5 25; (1911) 1M, W, N, 432; 21M. Ld. 645; 
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have been filed. I have also been asked 
to look at certain alterations made in 


the draft decree of the 12th February, 


1926, by a.lawyer then acting for Muru- 
gammal. It is very doubtful whether 


these preliminary negotiations and drafts: 


can be properly received in evidence to 
explain or assist in the interpretation 


of the terms as finally teken down in Court. ` 
[See Abdullah Khan v. Basharat Hussain (5), 


Durga Prasad Singh v. Rajendra Narayan 
Bagchi (6), National Bank of Australasia v. 


Faikingham & Sons (T), Inglisv. Buttery (8), 


Lee v. Alexander (9) and Millbourn v. Lyens 
(10)]. But I do not propose to enter into this 
question as in the view Ihave taken, it 
does not arise atall. Thayarammal claim- 
ed all the properties as belonging to her 


absolutely and ‘the compromise did not- 
more than perfect her title to a moiety. 


of the same. It is wrong to conceive 


Murugammal as having bestowed these. 
properties upon Thayerammal and the, 


question, therefore, whether it was in- 
tended that the alienee should take a life- 
estate or an absolute estate, does not arise. 

However, in view of the contingency 
that this -case may be taken in appeal, 
I have allowed: the three letters and the 
draft of the decree to be filed in evidence. 

In the final decree in C. 8. No. 571 
of 1922 as drawn up, the properties are 
described in the preamble as "comprising 
the estate of Gangadhare Mudaliar.” There 
Was : no warrant for this statement in 
the decrees and there is nothing— 
Corresponding to it in the terms of 
the compromise, 


application before me to amend the de- 
eres to bring it into conformity with the 
judgment, I should have had no hesi- 
tation ‘in scoring out these words from 
the decree. I am to be guided by the 
terms of the compromise and the judg- 
ment of the Court and not by the decree 
which is obviously wrong. | 

There are several issues raised in the 

5) 17 Ind. Cas. 737; 35 A. 48; 17 O. W. N. 233; 13 M, 
L. T. 182; (1913) M. W. N.1231; 17 O. L. J. 312; 15 
Bom. L. R. 432; 25 M. L. J. 90; 40 I. A. 31 (P. 02. 5 


JA. 223; 26 M. L. J., 25; 16 Bom. L. R, 4 
(7) (1902) A. O. 685; 71 L. J. P. CO. 
18 T. L. R. 737. 
5 (1878) 3 4, O. 552, . / ° 
(8) (1883) 8 A, O. 853. 
Q9) (1914) 2 Oh, 231; 83 L, J, Oh, 787; 111 L. T, 
88 ; 98 S, d, 578, pu ne 
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Buit, one of them relating to the status 
of the plaintiff as the adopted son of 
Murugammal In view of my finding on 
the main question, it is unnecessary to 
decide any furthér issue. 

The suit fails- and stands dismissed with 
costs of the Ist defendant. 


V. N. A. Suit dismissed. 





NAGPUR JUDICIAL COMMIS- 
|" ' SIONER'S COURT. 

SEcoND Orvin Appgat No. 147 or 1997. 
) February 8,1998. >» 
Present :—Mr. Ghulam Mohiuddin, A. J.O. 

LILADHAR—DEFENDANT—A PPRLLANT 
MOOLOHAN D PLAIM 

—PLAINTIFF—R 

i E P. nene E (I of 1920), s. Po MULUS 
retros — } i 
under old Act—Position under new Ac, ^ ^ ion 


The O.P. Tenancy Act of 1920 has no 
tive den (1) d 
ahin v. Bala and Hindusingh v. i 
followed, ing | v. Mangal (9), 
; e status ofa tenant whose holdi i 
entirely of sir land before 1920, has A nee 
verted into that of asub-tenant by Act I of 1920, 


retrospec- 


. On the contrary, his status under the new j 
* of an occupancy tenant, Act is that 


Second appeal against a decision of the 
District Judge, Saugor, in Civil Appeal No, 
64 of 1926, dated the 29th November, 1926, 

: Mr. D. W. Kathalay, for the Appellant, 
Mr. K..V. Deoskar, for the Respondent, ` 
dé UDGMENT.—Liladhar is the lambar 

dar of Mauza Koranja in Khurai Tahsil 
and Moolchand is a tenant of that village, 
Liladhar filed Suit No. 77 of 1925, against 


or in the judgment:Moolchand for possession:of field No. 269 
passed by the Court. If there were an’ , 


area 4'60 acres, ard Moolchand filed Suit 
No. 61011826 against Liladhar- for POSEER» - 
sión ofa portiou of field No. 269/2 area 8'20 
aeres. -Liladhar's suit was dismissed by 
Sub-Judge, Khurai, and on appeal, Addi- 
tional Distriet Judge, Saugor, held that 
Moolchand was an occupaney tenant of field 
No. 269, and against that judgment Liladhar 
has fled an appeal in this Court, which is 
Second Appeal No. 406 of 1926. Moolchand 
obtained a decree in Suit No. 61 of 1996 
and onappeal filed by Liladhar,. District 
Judge, Saugor, held that Moolchand is ena 


titled to remain in possession of the. land in 


suit but his possession is that of a sub-tens 
ant of sir.. Both Moolehand and Liladhar 
have filed appeals against the judgment of 


the District Judge, Sougor, and these apa 


pealsare Second Appeals No. 151 of 


and ‘No, 147 of 1927 respectively, 1927 | 


Th 
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decision in this appeal will govern the other 
two appeals also. i ; 
. Moolchand filed a Suit No. 2 of 1910, in 
the Court of the Additional Sub-Judge. 
Khurai against Liladharfor possession of 
ordinary land area 22:67 acres, alleging that, 
the defendant-had wrongfully ejected him 
in July, 1906, and a decree was passed in 
his favour on 8th September, 1910, Lila- 
- dhar's appeal (Appeal No, 288 of 1910) was 
rejected by District Judge, Saugor on llth 
April,1913, ànd his sécond appeal to this 
Court was dismissed on 23rd June, 1914. 
Moolchand was putin possession, through 
Gourt on 16th May, 1918, but before this 
date thé Settlement Officer Saugor had re- 
corded the ordinary land for which Mool- 
chand had obtained a decree, as sir land. 
This took place in 1915, after the second. 
appeal was decided by this Court-and before: 
Mooléhand ‘obtained’ possession through 
' Court. M 
‘This determination and record of sir 
land was made by the Settlement Officer 
according tos. 69 (2)of the Land Revenue: 
Act, XVIII of 1881, and as it was ' nof 
óh&llengéd under s. 69 (4) of the same Act, 
it became.final, Moolchand when he was 

utin possession of the land in suit in 1918 

ecame anordinarytenantofthe sir land. 
. Tt is clear from a perusal of s. 69 (c) of Act 
XI of 1898 that, a tenant whose holding 
consisted entirely of sir land was consider- 
ed an ordinary tenant, and such a tenant, 
was also described ins. 45 (5) of the same 
Act as an ordinary ‘tenant. The question 
to be decided in this appeal is as to whether 
the new Tenancy Act:I of 1920, has 
effected any change in the status of such 
tenants, who were ordinary tenants of sin 
“land, under the Tenancy Act of 18:8. Now. 
according tos; 37 (2) (b) of the new Ten- 
ancy Act, any person who holds sir land as 
a tenant shall be deemed to be a ‘sub-ten- 
ant of such land, but as the provisions -of 
Act Iof 1920, are not retrospective, the 
rights which ‘were acquired under the Ten- 
ancy Act of 1898, remain unaffected, and, 
‘therefore, ordinary tenants of sir land re- 
mained ordinary tenants and. did not 
become ‘sub-tenants. The question as to 
. whether Act I of 1920 is to have a retros- 
meotive operation or.not was considered 
‘and decided by Mittra, A.J. O., in Lahini 
v, Bala (1), in which he observed as fol- 


lowB:—. 


- (i) 77 Tid. One, 798; 18 N, LR, 85/ A, FR, 1928 
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‘Unless from the language a contrary 
effect is clearly intended every Statute 
which takes away or impairs vested rights 
must be presumed not to have a retrospec- 
tive operation.” l | 

The same priniciple was recognised by 
Batten, J. O., in Hindusingh v. Mangal (2).. 
who stated it as follows :— , 

" Unlessan intention to the contrary 
is clear, an Act is to be construed as operai- 
ing only on cases or facts which come into 
existence after the Act, and not retrospec- 
tively cases which had come into exist-' 
ence before the Act. As a general rule, 
mere alterations in forms of procedure are, 
retrospective in effect and apply to pending 
proceedings.” Itis thus clear that Mool- 
chand remained an ordinary tenant of sir. 
land, and did not become a sub-tenant of. 
that land. 

As there was very little difference be- 


' tween the rights of an ordinary tenant and. 


those of an occupancy tenant, and as it was. 
not considered desirable to retain that - 
difference, the class of ordinary tenants was, . 
abolished by Act I of 1920 and was ineluded 
in that of occupancy tenants. There are 
now only three classes of tenants, namely, 
absolute occupancy tenants, occupancy ten- 
ants and sub-tenants, and in s. 10 of the 
Tenancy Act, an occupancy tenant has been, 
defined as & tenant who is not an absolute 
occupancy tenant ora sub-tenant. As Mool- 
chand is neither an absolute-occupancy ten- 
ant, nor a sub-tenant, but an ordinary ten- 
ant of sir land, he according to this new 


definition of occupancy tenant’ is an occu- 


pancy tenant of feld No. 269 area 4'60. 
acres'and of a portion of field No. 269/2area, 
8'20 acres, which havebeen recorded as sir. 

The result is that this appeal (Appeal 
No. 147 of 1927) of Liladhar is dismissed 


, with costs, and Moolehand's &ppeal (Appeal 


No.1810f 1927) is allowed, &nd the decree 
of the first Court is confirmed, Liladhar 
shall pay Moolchand’s costsof both the ap- 
peals in this Court and of those incurred in 
the Courts of District Judge, Saugor, and 
Sub-Judge, Khurai; - "RJ 
Appeal No. 406 of 1926 is also , dismissed 
with.costs, and Liladhar shall pay the costa 
of Moolchand in this Oourt and the lower 
Courts. Ifix Rs.15 as Pleader's fees in‘ 
Appeals Nos. 147, 406, dismissed, ~ 

„A. N. A. | Appeal No. 151 allowed. 
2) 72 Ind. Cas, 438; 10 N; L; R.110; A. I. Ri 1924. 
NA 2T, ON be ds 287, Kn 
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|... BOMBAY HIGH COURT. 
Figsr Orvin APPEAL No. 84 or 1926, 
November 23, 1927. FRA 
Present:—Mr. Justice Madgavkar and. 
. Mr. Justice Patkar, Pro 
SULLEMAN ABA MAHOMED x». - 
OTHERS—APPELLANTS 
: - VETSUS 
Tse SEORETARY or STATE #68. 
i INDIA—RESPONDENT. a ios 
- Bombay Land Revenue Code (Act V of 1879), s. 6l 
—Unauthorised occupation—Fine—Area of occupa- 
Aion, determination of—Limitation Act (IX of 1908), 
‘Sch. I, Art. 1}, applicability of. ` 
Where land-has been unauthorisedly occupied for 
‘purposes of. quarrying, the area of unauthorised 
-occupation, for purposes of levying fine under the 
Bombay Land Revenue Code need not be confined to 
the bare area of the pits, on the one hand, nor, on 
the other hand, can it be extended to the entire area of 
the survey number. Occupation in the sense of the 
“amount of area which has deteriorated for purposes 
of cultivation or for quarrying is the area con- 
templated by the Actas being occupied. [p. 545, col. 
* 9 . à 
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It does not suffice for an officer of Government to 
purport to act in his official capacity to bring his 
act or order within the purview of Art. 14, or for the 
subject to allege that the act was wrong or to refrain 
from expressly asking the Court to set aside the 
order totake it out of the purview of the Article. 
The question is not one of form but of substance. -[p. 
546, col. 1.] s 


First appeal from a decision of the 
Acting District Judge, Thana,in Suit 
No. 10 of 1924. 

Suit for declaration that the plaintiffs 
were not liable: to pay a fine imposed 
upon them. uader s. 61 of the Bombay 
Land Revenue Oode for unauthorised 
occupation of land,,and for an injunction 
‘restraining ‘the Secretary ‘of ‘State from 
recovering the fine. - 

; Mr: G.^N.Thakor; (with him Mr. K. A, 
Padhye), forthe Appellants, 
‘; Mr, P.-B. Shingne; Government Plesder, 


E 


"for the Respondent, 


' JgUDGNENT.—[After stating and dis- 
‘cussing the facts:] The further “point 
-remaing as regards the amount, The issues 
às framed in the lower Court were-not 
expressly ‘directed against, the area to 
"which the fine’ is. assessed ‘but only to. 
+ the -amount -of assessment. As regards j 
: the rate. of assessment, the decision of 
the Oollector under s, 61, Bombay Land 
"Revenue Code; is conclusive. As regard 
‘the area, it appears that out of fort; 
“to sixty acres, of which the Gauchara 
consists, the amount of fine has beg 
(assessed on fourteen acres fifteen gunth 
As ta the actual area 
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evidencé=varies from four acres to about 


; nine acres.The real question really is 


as to the~area of unauthorized occupa- 
tion, On. the onehand, it need not be 
confined ‘to’ the bare area of the pits, 
nor, on the other, can it be extended to 
the entire area of the survey number. 
Occupation in the sense of the amount 
of area-whiech has deteriorated for pur- 
poses of Cultivation or for quarrying is 
the area: contemplated by the Act as being 
Ooccupied-. There is no evidence before us 
to show.-that this area is less than the 
area assessed. We agree on the whole 
on this-part of the case with the conelusiorn 
of the lower Court: 


. In this view, strictly. speaking, it is 
“not necessary to consider the question 
.of limitation under Art. 14. It is argued 
for the-appellants that the action of the 
Collectór in holding that the appellants had 
excavated- was illegal and ylira vires and, 
therefore,in view .of the current of de- 
eisionB-of-this Oourt and particularly in 
view of the dictum of their ‘Lordships 
of the Privy Oouncil in a very recent 
case, Laxmanrao Madhavrao v. Shriniwas 
Lingo Nadgir (1) it is not necessary for 
the appellants to sue to set aside “that 
action and that Art, 14 has no applica- 
tion. Secondly, the suit, is not. in its 
express terms: & suit to set aside the 
order,- but Art, 14 is a defence raised 
for the respondent that such .a’ ‘suit, if 
brought, would. have been outside: time, 
Thirdly; the current. of decisions-‘of this 
Court. is consistently, in favour of the 


. subject ‘and against deprivation of. hia 


-remedy An order under s. 61 of the 
‘Bombay-Land Revenue Code might be. 
and was in these proceedings, as far as ` 
the District Deputy Collector's’ order-went, 
actually made ex parte and might not, 
have, come to his knowledge for a very 
"long period thereafter. For the respondent 
it is -contended that the argument for 
the appellants in effect erases Art. 14 
from the Statute book. It does not suffice 
for a party to complain ofan order made 
y an-officer under s. êl, Bombay Land 
Revenué: Code, and. to..say that it is 
wrong, and, therefore, ulira vires and illegal 
and thus.to bring his suit out of the pusa 
view. of-Art. lk; 7... . .. s - 
. (1) 105 Ind. Gas. 694; 20 Bom: L.R. 1484 at.p.-1499: 


A. I. R. 1927 P. C: 217; 53 M. L. J. 475; 46:0. L, J, 393; 
89 M, L, 0,627, 318, 830; 54 T, A, 980(4P. Go, —— 
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3 
- Inview of our finding of, fact, we do ‘fore, we are of opinion that the present suit 
not propose to consider the 'duéstion in is a suit to set aside the Collector's order 
the manner which would have been neces- of June, 1928. As regards its legality, 
sary if the finding had beén in favour the appellants were not strangers, or, 80 
of the plaintiffs. It suffices to say that, to speak, arbitrarily chosen by the Ool- 
on the authorities in regard to Art. 14, lector as the object of his fine but were 
the question is not merely oné.of form excavating in the immediate neighbour- 
but also of substance. For ‘instance, it hood , and although an ex parte inquiry 
does not suffice for an officer of Govern- ‘was made in the first instance, that order 
ment to purport to act in his official was brought to the knowledge of the 
capacity to bring his actor order within ‘appellants immediately. There was un- 
the purview of Art. 24, or for the sub-. doubtedly unauthorized excavation in what 
ject to allege that the act was wrong or ‘was" admittedly Government land. We 
to refrain from expressly asking;the Court do not think that it can be said, aa 
to set aside the order to take it out of was said in Vasta Balwant v. Secretary 
‘the purview of the Article. if that act of State for India (8) that the basic 
or order is illegal or ultra vires, it has elements necessary for an order under 
been held by .this Oourt that’ Art. 14 s. 6lofthe Bombay Land Revenue Code 
has no application, We may refer tode- were wanting or thatthe Collector was acting 
cisions such as the decision of Bir Law- ultra vires or illegally. We are, therefore, of 
rence Jenkins in Surannanna v. Secretary ‘opinion, if the point were to be decided, that 
of State for India (2) followed in Mal- the suit was barred under Art. 14 of the 
kajeppa v. Sepretary of State for India (3) Indian Limitation Act. 


and Dhanji Jairam Mali v. Secretary of 
‘State for India (4). It is true! that two 
. decisions of Mecleod, O. J., appeàr to point 
to a stricter application of this. section. 
.But in regard to the first, Ganesh Shesho 
Deshpande v. Secretary of State for India 
. (B), we agree with the observations of Shah, 
J., in Manibhai Govindbbai Patel v. Nadiad 
City Municipality (6). The other decision 
: Shrinivas Lingo Nadgir v. Secretary of 
State for India (T) has been réversed by 
‘their Lordships of the Privy Council 
, [Laxmanrao Madhavrao v, Shriniwas Lingo 
: Nadgir (1)] referred to above. Similarly, as 


. The appeal fails and is dismissed with 
costs. 


Appeal dismissed, 
4 A. N. A, 
(8) 61 Ind, Cas, 440; 23 Bom. L. R. 238 at p. 239; 48 
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2 LABORE HIGH COURT. 
MISCELLANEOUS SECOND Civit APPEAL 
No, 417 or 1927, 
February 8, 1928, 
Present :—Mr:.J ustice Addison. 


regards the suit, as pointed out in . DAVID JOHNSTON--SURETY—APPELLANT - 


: Surannanna v, Secretary of State for. versus 
Tndia (2 it might not be necessary to ' FirmDWARKA PARSHAD-LACHMI DAS 


.get. aside the order and the.cause of 
action might be dispossession, a very 
. different thing. In the present case, as 
far as the suit goes, it is conceded that 
‘the amount has not been levied, and 


—DzorzE-HoLpERS-—RESPONDENTB8B. ` 
rincipal and surety—Surety for production of 
judgment-debtor on certain day—Day declared holiday 

~- Discharge of surety—Consiruction of surety bonds, 
Surety bonds mustbe strictly construed and a 
surety cannot be held liable beyond the extent to 


‘which he has contracted. Therefore, where a surety 


‘it is, therefore, dificult to see any other binds himself to produce the judgment-debtor on a 


'eause of action except the order of the 


‘Collector against which a declaration and. 


injunction is sought. In substance, there- 
2) 24 B, 485; 2 Bem, L. B. 201; 12 Ind. Dec. (x. &) 


particular date which is subsequently declared to be 
& holiday the surety is &bsolved from liability and 
he is not bound to produce the debtor on any sub=- 
sequent date, [p. $48, col. 1.] i 

Samman Singh v. Emperor (1), Thakar Das v. Sham 
Das (2) and Thakur Mahipal Singh v. Athal Singh 
(3), referred to. 


3) 15 Ind. Cas, 517; 36 B. 325; 14 Bom. L. R, 332, 
- QW) 81 Ind, Cas, 347; 23 Bom, L, R. 279 at p, 285; 46 


. 02 
B (5) 57 Ind. Cas. 587; 44 B. 451; 22 Bom. L, R. 212, 
(8) 100 Ind. Cas. 98; 28 Bom. L, R. 1465 at p. 1478; 
‘A. I, R. 1927 Bom, 55; 51 B, 105, a. 
" T 24 Bom. L. R. 214 at pp, 225, 226; A IR n 
ho? Bom, 18, | 
! 








Miscellaneous second appeal from an 
order of the Additional District Judge, 
Lahore, dated the 15th December, 19206, 
eversing that of the Subordinate Judge, 
econd Olas, Lahore, dated the 18th August, 


109.1. 0.1028 


Mr. Ram Lal Anand, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

JUDQGBNMLUENT.—The respondent in this 
Second appeal in execution of his decree 
against oné O. P. Gupta applied: for the 
arrest of his judgment-debtor, The appel- 
lant in this second appeal, when the judg- 
ment-debtor was arrested, stood surety for 
him onthe 8th May,.1926. The next date 
of hearing had already been fixed and was 
the 23rd of June, 1926. This date had also 
-been given in the warrant. The bond 
provided that he. would produce the.judg- 
‘ment-debtor on the data fixed, 2. e., the 23rd 
June, 1926, and in case of default-that the 
surety would be liable to pay the decretal 
‘amount, -The 23rd June, 1426, later- was 


‘declared to be a holiday and the Subor-. 


dinate Judge did not sit on that day. His 
Reader was present and noted that the 
‘Counsel for the decree-holder attended 
‘and that the case was adjourned to the Ist 
.July. On the lst July the decree-holder 
applied to. execute his decree against the 
‘surety and the 15th July was fixed for the 
surety's attendanceto show cause against 
-this application. The surety appeared on that 
date and pleaded that he had produced the 
judgment-debtor in the Court compound on 
the 23rd June, 1926.. No evidence was taken 
and on the lsth August, 1926, the Sabor- 
~dinate. Judge held that the surety was not 
‘ ]iable.as his agreement was only to produce 
: the judgmient-debtor on the 23rd Junewhich 
: he conld not. doas it was a holiday, He 
further held that s. 4of the Limitation Act 
ands. 10 of the General Olauses Act did 
,'hot-apply and. that it was not the duty of 
: the surety.toproducehim on the next day the 
Oourt sat, that is, on the 24th June, 1926. 
' :'On.appeal the learned Additional District 
Judge has written a somewhat confused 
“judgment. He first held that in his opinion 
the surety was bound to produce the judg- 
ment-debtor on the day of the re-opening 
sof the Oourt, that is, thé next day. His 
; argument in connection with this finding 
- is based on the analogy of s. € of the Limita- 
tion Act,and s.10 ofthe General Clauses 
. Act, He.then wenton to hold that there 
“was -no evidence on the record that the 
surety produced the judgment-debtor in 
, Court on the. 23rd June, 1926, and that his 
. ease might have been different, had he done 
so, In the last part of his judgment he 
. eame to the finding that there was a duty 
resting.on the sürety to produce the judg- 
mentedebtoz in Qourt.on the next day of 
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"hearing, whiél: I presume would be the 


- 
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Ist July, 1926, though. the Additional 


. District Judge has not stated what it was. 


Consequently he accepted the appeal and 
held that the surety was not discharged. 
Against this decision this second appeal has 


"been preferred. 


There is an affidavit before meofthe surety 
to the-effect that he did bring the judg- - 
ment-debtor to the Court of the Subordinate 
Judge-on- the 23rd June, 1926, but that he 
then found that the Court was closed. It 
has frequently been held that a security’ 
bond must be strictly interpreted. .It was 
conceded before me that the sole under- 
taking of the surety was to produce the 
judgment-debtor on the 23rd June, 1926, 
which turned out to bea holiday. Further 
it was conceded that the surety could not 
produce. him on that day for the reason 
that it was à holiday. . Now, no notice was 
ever.given to the surety to produce the 
judgment-debtor on any other date. l 

He -was only called upon toshow causé 
why he himself should not’ be held liable 
for the,-decree. In these circumstances it 
follows^that he is certainly not liable for 
the decree. He could not produce.the 
judgment-debtor on. the date fixed for the 
reason already given and was never called 
upon to produce him on any other date, 


‘That-is sufficient to dispose of this appeal 
-which must be accepted with costs through« 


out. :- Vossius 
I might mention that the judgment-debtor 

was -being criminally prosecuted by the 

surety. The criminal case against the judg- 


ment-debtor had been temporarily stayed 


but it was revived and the judguient-debtor 
was arrested in that-case at the instance of 


‘the surety onthe 26th July, 1926.He waa 
-gonvicted on the lst November, 1926, and 


has since been in Jail It isobvious that 
the decree-holder did not desire the prea 
sence of the judgment-debtor for the 
reasons and thut was why he tried to make 


. the -surety liable for the decree, The 


learned: Counsel who appeared on behalf of 
the respondent asked me to allow him now 
to call.upon the surety to produce the 


‘judgment-debtor, but I am.not prepared to 
. do Soin the circumstances described as ha 


did: not then desire the judgment-debtog 


. when it was possible to produce him, 


‘In Samman l Singh V, Emperor (1) it was 


1) 106 Drd; Oas. 108; A. I, R, 1828 Lah. 20; 9 L 
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held that where à surety undertook to pro- 
duce an accused person before a Magistrate 
on a particular date and the Magistrate did 
not sit on that date, the surety was not 
liable to produce him on any other date. It 
is true that case is not on all fours with 
the present case as the day fixed was not a 
holiday. At the same time itis analogous 


fo the present case as thé Court was not | 


. sitting, Toa similar effect is another 
decision of this Court reported as T'hakar 
Das v. Sham Das (2). In Thakar Mahipal 
Singh v. Athal Singh (3) the sureties bound 
themselves to produce in Court the judg- 
ment-debtor on the day the appeal then 
‘pending was dismissed and in case of 
failure to pay the decretal amount. It was 
held that it was impossible to know before- 
hand on what date the appeal would be 
finally disposed of by the High Court and 
‘that the decree-holders since then took no 
steps to call upon the sureties to produce 
the judgment;debtor in Court. In. that 


. ease the Vakil for the decree-holder was . 


‘asked whether he wanted the judgment- 


debtor to be brought into Court and said | 


‘that he did not want him as he had become 
insolvent. This case bears some analogy 
‘to the present case except that the decree- 
‘holder was not specially asked whether he 
‘wanted thesurety to produce the judgment. 
debtor in Court. Ib is, obvious, however, 
forthe reasons already given, that he did 
not want him as the judgment-debtor was 
‘aman of straw. It follows, therefore, that 
“the decree-holder cannot be now allowed to 
'eall upon the surety to produce the judg- 
.ment-debtor in Court., ` a. 
." Lastly, Iam of opinion that suretyships 
must be construed strictly and that a surety 
cannot be held liable beyond the extent to 
“which he has ‘contracted. This means that, 
"às for no fault of. his owń surety could not 
"produce the judgment-debtor in Court on 
“the 23rd June, 1926,he cannot be called 
upon to produce him on any other date, 
For this reason also theappeal succeeds. 
. [n the result the appeal is accepted with 
^ eosts throughout, The order of the Additional 
' District Judge isset aside and the order 
` of the Subordinate Judge, Second Class, 
~ restored. | | 
ME . Appeal accepted, 
| d. Cas. 438; 18 P. W.R. 1919. 
Pe © 80 Tad, Cas, 446; A, I, RS 1925-All, 5, - 
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MADRAS HIGH COURT. 
Ovi ÀpPEAL No, 360 or 1923. 
| January 16, 1928. 
Present:—Justice Sir O. V. Kumaraswami 
Sastriar, Kr., and Mr. Justice Reilly. 
ATHIAPPA NARAYANA REDDY 


-em e M. 
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| Case-law considered.) . NN 
Appeal against -decree of the Court 


‘of the Subordinate Judge, Vellore, in O. 


EE M. Patanjali Sastri, forthe Appels 
ant. . $ 
Mr. K. Krishnamacharier, for the Rea 
Bpondents, 
. JUDGMENT, | 


Kumaraswami Sastriar, J.—This 
appeal arises out ofa suit filed by the 
respondent (who was the plaintiff acting 
by her fatherand next friend) under s, 77 
of the Registration Act to direct‘registra- 
tion of a document purporting to be a 
Will executed by the husband of the 
minor plaintiff. The Sub-Registrar: ‘to 
whom the document was presented: for 
registration. refused to register it on the 
ground that execution was not proved 
and his decision was. confirmed by the 
District Registrar on appeal. A $uit wag 


108 I. 0. 1928 
filed by the plaintiff by her father às 
‘next - friend tocompel registration. The 
‘defendarits were tho members of the uu- 


-divided family consisting of themselves. 


And the deceased Guriaswami Reddi, hus- 
band ofthe minor plaintiff. The Subor- 
dinate Judge "was of the opinion that 
execution of ths “document was proved 
‘gad directed registration. Hence ‘this 
"appeal © ^ ^" ^ En 

"The document presented for registration 
‘purports to bea Willexeouted by Guru- 
‘Swami ` Reddi husband of the minor 
‘plaintiff. The minor plaintiff had not 
attained puberty at the date of the déath 
‘of her husbatd and was living underthe 
protectión of her father. She had not gone 
to join: Her husband's family. The docu- 
‘ment purports to bea Will. It states that 
the testator while on a pilgrimage got 
fever, that he was suffering from fever 
‘and was growing worse and that he was 
‘ati undivided “member of the joint family 
‘which consisted of Venkatasubba  Reddi 


aid Narayaüüppa Reddi. It gives power, 


fo ‘hia wife to adopt Ramachandra Reddi 
‘the"son ‘of his ‘sister and nobody else 
“Suid saysthat Ramachandra Reddi should 
“enjoy hisshare ofthe moveable and irü- 
moveable properties. Ths document was 
“presented for registration by Bala Reddi 
-$hé father of the widow who under the 
“Will ‘is directed to make the adoption. No 
adopticn admittedly was made’ at the 
"daté of the death of the deceased or at 
-thé time when the document was presented 
fof “registration. "Theé' only person who 
êsuld ordinarily present it for registration 
Would be ^ the widow who was given 
power to adopt but as shë was a minor 
it was presented by her father Bala Reddi. 
~ [t is‘Gontended in appeal that the pre- 
sentation by Bala Reddi was not a valid 
‘presentation underthe Registration Act 
-ánd that even if the Sub-Registrar regis- 
< tered the document the registration would 
 -'be invalid and ‘that, therefore, no suit 
would lie in å Court to direct the Regis- 
-trar ‘ to register the document presented 
“bya person who had no authority to 
: present it. It isalso contended in appeal 
“that thé Subordinate Judge's judgment 


“was wrong on thé merits asthe evidence’ 


-and probabilities point to the conclusion 
“that the Will was not executed by the 
-deesaséd, Mr. Patanjali Sastri has laid 


'Bires8 On various circumstances which he 


+ 
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“never have executed the Will but we ‘cone 
‘sider’ that it is. unnecessary ‘to go: into the 
‘question ofthe execution ofthe Will as 
we are of opinion thatthe other ground, 


‘gays goto show that the deceased could 


r 
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namely, that the document was not pre 
sented by a person who in law was 
entitled to present is sufficient to dis» 
pose of the appeal. Section 32 of the 
Registration Act provides for persons who 
under the Registration Actare entitled 
to presenta document for registration. 
Clause (a) refers to a ‘person executing or 
claiming under the document, al. (b) 
refers to the representative or assign. of 
any ‘such person and cl. (c)refers to the 
agent of such person, representative or 
assign duly authorised by power-ofe 
attorney executed and ~authenticated in 
the manner prescribed by the. Registration 
Act. Section 2, cl. (10) defines a represent- 
ative as including the guardian of & 
minor and the committee or other legal 
curator of a lunatic or idiot. Section 40 
deals specially with presentation of Wills 
and euthorities to adopt. It funs as 
follows: (1) “The testator, or after his 
death any person claiming as executor 
‘or otherwise under a Will, may present 
it toany Registrar or Sub-Registrar for 
registration. The donor, or after his-deith 
the donee, of any authority to adopt; or the 
adoptive son may present it to any Regis- 
trar or Sub-Registrar for registration." 
Section 41 provides for the registration of 
Wills and authorities to adopt and the 
procedure to be followed. Section 40 con- 
tains nosuch provisions as are contained in 
B. 32, cls. (a) (b) and (c) Itis argued for the 
appellant that so far ass. 40 is concerned 
there being no provisionsas are contained 
in s.32, cls. (2) and (b)the only persons 
who can present a document are, in thé 


"ease of Wills, the executor or the legatees 


and -in the ‘case of documents giving 


-authority to adopt, the person who executes 


the document or the person to whom 
power is given to adopt orthe adopted son. 
It is argued thatin the cases of minority 
there is no powarin the guardian to pre- 
sent & document for registration. Ib is 
contended for the respondents that s. 49 
which deals with these two clauses of 
documents, namely, Wills and authorities 
to adopt must be read as subject to the 
general law that in the ease of minors 
the defacto or de jure guardian cau aet 
for a minor and that the omission of 
cls. (a) (b) and (c) does not restrict but on 
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the contrary enlarges the scope of persons of the minor was Invalid under s. 32. . The 
"who are entitled to present thedocument learned Judge observed: "I should, more- 
for registration. Reference has been made ,,over'beready to hold that they were 
to Keesara Venkatapayya v: Nayani invalid, because under s.32 of the Regis- 
Venkataranga Rao (1) where it was held .tration Act the documents could be pre- 
thata document. containing authority to sented only by plaintiffs representative or 
adopt presented for registration by the assign,and P. W. No, 7 who presented them, 
‘natural father of a minor was validly pre- was not her assign, or her representative 
` gented.SadasivaAyyar, J.,though he thought , under s. 2 (10), since he had ceased to be 
thatit was unnecessary to gointo these ques- ‘her natural guardian on ber marriage and 


tions because ofthe other findings still 
referred to*some English, authorities and 
‘thought that the presentation by a natural 
guardian was sufficient. This decision 
‘was given in May, 1919. Reference has 
also been made toan earlier decision of 
Ayling and Napier, JJ., in Appeal No. 200 
of 1908. The document there, was a Will 
and it was held that s. 40. was wide enough 
to- cover the presentation ofa document 
‘by the guardian of the minor interested 
ander the Will, This decision was given 
An October, 1912. These decisions no doubt 
support the contention of Mr. Krishnama- 


chariar but we think that the matter is con- ` 


eluded by the decision of their Lordships 
of the Privy Council in Amba v. Shrinivasa 
JKamathi(2). This. decision was an appeal 
from a decision of Abdur Rahim and Old- 
field, JJ., in Appeal No. 24 of 1916 which is 
reported as Amba v. Shrinivasa Kamathi (3). 
‘The facts of that case so far as registration 
‘is cencerned, are similar to the: facts of 
the present case. There the donor was 
2.member of an undivided family. . The 
property was given to the minor daughter- 
in-law of the donor and the gift deed 
was presented for. registration by the 
natural father of the minor. The minor 
had not joined her husband and she was 
sander the protection. of ‘her natural 
father who would be -the de facto guard- 
‘jan of the minor. 
that that case would fall under s. 32 
of the Registration Act . because it wasa 


deed of gift and although s. 32 makes _ 
provision for presentation of documents 


in the case of minors, the. question was 
still raised whether the father of a 
married minor could be the guardian 
entitled to present a document unders. 2, 
cl. 10 ands, 32 of the Registration Act. 
Oldfield, J.,in that case wasof opinion 
that the presentation. by the natural father 


(1) 59 Ind. Cas. 978; 43 M. 288; 38 M. È. J. 149. ' 
(3) 68 Ind. Oas. 754; 26 O. W. N. 369; 14 L, W. 575; 


, I. R. 1922. P. CO. 138 (P. Q.)). 
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The only difference is . 


. bad not been appointed her legal guardian". 
. Abdur Rahim, J., did not  gointo .thia 
question asin his view of the facets the 
document was invalid. Oldfield, J., 
differed from him on the facts but they 
both agreed that. as the document had 
-been revoked before it was presented fer 
registration, the plaintiff donee. got no 
title. On these facts the case went to 
-the Privy Council the donee being the 
appellant. Their Lordships set out the 
facts in detail and. the view of the learned 
Judges and considered it unnecessary to 
.go into the question as to which there 
was a difference of opinion as they 


Be m S 


_deeds or either of them; neither was he 
within the meaning of s. 340f that Act the 
representative, assignoragent duly author- 
ised on the behalf of Krishna Kamathi, 
‘deceased, the only executant. The presenta- 
tion by him of the two deeds for registration 
wasin diyect conflict with the express 
provisions ofthis 34thsection. The deeds: 
. were consequently never legally registered. 
The registration of them which was pro- 
cured was illegal, invalid and a nullity, and 
it that be so,a3 in their Lerdships’ opinion 


- 


108 L O, 1828 


it must be held to be,it is not dis- 
puted that the deeds would be void and 
unenforceable, and this apart altogether 
from the question whether 
not been impliedly revoked by the agree- 
ment dated the 9th of June, 1908, entered 
into between Krishna Kamathi andthe 
respondent and duly registered by the 
former on the 12th of June, 1908. It is, 
therefore, unnecessary for their Lordships 
to expressly decide this latter question, 

hey are of opinion that owing to thein- 
validity of the registration of the two deeds 
of May, 1908, the appeal fails and must be 
dismissed". This decision in our view 
applies exactly tothe facts of the present 
case and the fact that the present case 
falls under 5.40 which makes no provision 


for presentation by legal representatives : 


makes the case stronger. In order to hold 
that the document was properly presented 
for registration, wé have got to hold that 
under s. 40 itis open to the guardian ofa 
minor girl to present a document for 
registration and further hold that a 
defacto guardian 
under s. 2, cl, (10) can presenta document 
for registration when thereis a de jure 
guardian in existence. Even if a guardian 
can doso we are bound bythe decision of 
their Lordships of the Privy Council to 
hold that the father of a minor married 
girl is not a guardian competent to pre- 
senta document for registration on her 
behalf. There are no facts to distinguish the 
present case so as to render the decision 
inapplicable. It has been urged by Mr. 
Krishnamachariar that it does not appear 
that therights of a de facto guardian 
in cases where the interests of the de jure 
guardian were adverse to those of the 
minor and he was disputing the docu- 
ment were pressed before their Lordships 
but we cannot say that this aspect of 
the case wasnot presented to their Lord- 
ships in the course of the argument or 
was not considered by them asit was 
obvious from the facts setout by their 
Lordships. It is no doubt true that 
for some reason orother the Legislature 
has omitted to provide for cases where 
thedonee having power to adopt is the 
minor widow of a member ofan un- 
divided family and the legal] guardians 
of the donee, namely, the other co-par- 
cencers are interested in denying the 
authority to adopt. In such _ cases the 
duly person "who ean represent the minor 


ATHIAPPA NARAYANA BUDDY Y, AUDILARSHMI AMMAY, 
effectively would be [the father or othe 


they” have | 


who will not come’ 
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relations ofthe minor  who' hefore th? 
marriage would be her legal guardia? 
or would beher legal guardian at the 
date of presentation if she remained un- 


* 
^w 


t 


i 
f 


married. Seeing that authorities toadopt un- : 
like Wills require registration, the hard- . 
ship is: not imaginary but one of con- 


‘siderable weight but we think this is a: 


question for the Legislature and not for: 
us. We are of opinion that having regard ` 
to the termsofs 40, s.2,cl. (10), and the : 


decision of their Lordships ofthe Privy 
Council, the presentation by the father 


ofthe minor girl was not a proper prë- 


sentation by one who was entitled to 
present the document under- the 
Registration Act. It would be, therefore, 
useless to direct the Registrar to register 


- - 


the document which if registered would : 


ba inoperative and on this ground we 


think thatthe plaintiff's suit for registra- ` 


tion under 8.77 of ' the Registration Act 
should be dismissed. We may point out 
that we do not decideany question as 


regards the factum or validity of the Will, . 


The suitis a narrow one under s, 77 and 
fhe only question that we have to decida 
is whether the Registrar is 
register the document if presented, As 
he is not bound to register a document 
whichis presented by a person not 
entitled to present it under the Registrae 
tion Act,a suit under s, 77 asking him 
to register it would not lie. It is no 
doubt true that this point was not taken 
before the Sub-Registrar or before the 


Subordinate Judge butitis & pure ques- 
tion oflaw and the fact that it was not 


taken before the Sub-Registrar or the 
Subordinate Judge would not enable us 
to direct an act to be done which will 
bein contravention of the provisions of the 
Registration Act, especially when the suit 
is one under s. 77 ofthe Act. We are, 
however, of the opinion that having 
regard. to these facts this is a proper case, 


where each party should bear his costs. 


throughout. We reverse the decreeof the 
Subordinate Judge and dismiss the 
plaintif's suit each party bearing his own 
costs. 

Reilly, J.—I agree. The decision of 
their Lordships ofthe Privy Council in 
Amba v. Shrinivasa . Kamathi (2) appears 
to ms to suggest thatit isonly by virtue 
of cl. (byof s: 32 of the Registration 
Avot thata guardian cám present a demts 


bound to. 
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pient for registrationon-behalfof a minor 
under that section. That gives some 
support to Mr. Patanjali Sastri’s conten- 
tion that under s. 40 of the Act which 
contains no similar clause a Willor an 
authority to adopt cannot be presented by 
a guardian at all. I prefer not to express 
a definite opinion upon that question on 
this occasion; butit appears to me quite 
clear that the decision of their Lordships 
in Amba v. Shrinivasa Kamathi (2) is fy 559 col. 2) a 
authority for the proposition that the only ` Miscellaneous first appeal from an order 
kind of guardian who can present a docu- ofthe District Judge, Gurdaspur, datéd- 
ment for registration on behalf ofa minor the 10th October, 1927. ge 
at allis either a guardian according to Mr, Fakir Chand, for the Appellant. 

the personal law of the minor concerned ^ Megsrs, Bishen Narain and Hem Raj, for 
or a guardian legally appointed under the 
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the debts mentioned by the petitioner in the lst of - 
his liabilities or as to the dealings of the petitioner ` 
with his property such as' concealment or fraudu- 
lent transfer thereof, Such matters can and ought 
to mores appropriately be dealt with after the ad- 
judieation order, if any, has been passed and the 
whole of the property of the insolvent has vested ` 
in the Court or the Official Receiver. [ibid] |, 
It is the duty of a petitioner for insolvency to put 
. himself in the witness-box and to give a full account 
of his conduct, dealings and property in the presence 
of such of the creditors as appear at the hearing and 
the creditors havea right to question him thereón.- 


R ; 
Guardians and Wards Act or otherwise. That a ed ; o. E 
is ‘sufficient to dispose of the present case, JUDGMENT.—The appellant applied 
and I agree, therefore, thatthe plaintiff's suit to. be adjudicated an insolvent 


must be dismissed though inthe circum- 
stances of the case it is appropriate that 
each party shquid bear his-own costs. unable to pay them. According to the, 
This restriction of fhe persons who can list of his assets the total value thereof. 
present document for registration on be- was about Rs. 4,500 and the amount of. 
half of minors appears to me obviously his liabilities was: about , Rs. 9,000. .The | 
likely to work great and unnecessary application was opposed by one of the: 
hardship in some cases and I think that creditors, Nathu Ram, who has a decree. 
is a matter to which the attention of the against the insolvent for about Rs, 6,000.. 
Legislature might well be drawn. The insolvent was examined in Court and , 
N.N. V. Appeal allowed, ^ some witnesses called by him were also. 
| i . . examined. Finally the District Judge held | 

m l . that "as 8&8 result of searching cross- 
E . _, examination of the applicant he was con- , 
Pos . vinced that the applicant was concealing . 
4 . many of his accounts and was producing 
" , false accounts”. The learned Judge did . 

. . LAHORE HIGH COURT. | not, therefore, think, that he was entitled 
MisogLLANEOUS First O1vit ÁPPEAL No. 2008 to be adjudicated an insolvent and. conge- . 
, oF 1927. , quently rejected the petition. — - 
February 23, 1928. In this connéótion the learned Judge 
Present:—Mr, Justice Jai Lal. has reniarked that the petitioner “yi 


aer "Very. 
RAM RATT AN— PETITIONER—APPELLANT unwisely put himselfin the witness-box" 


alleging. that, his debts amounted to 
more than Rs, 500 and that he was 


Versus | but, in my opinion, it was the duty of: 
NATHU RAM. AND oTHERS—ÜREDITORE the, petitioner for insolvency to put him-. 
— RESPONDENTS. 


self in the witness-box and to give a full. 


Provincial Insolvency Act (V of 1920), s. 24—In- 
ability to pay, meaning of —Assets exceeding liability, 
effect of —Enquiry, extent of—Procedure. 

In an application for being adjudicated as an 
insolvent it is not necessary in order to establish the 
petitionér's inability to pay his debts to prove that 
the value of his assets is less than his liabilities. 
A person may not be able to pay his debts even if 
the value of his assets is more than his liabilities 
if he satisfies the Court that he cannot raise 


'. gufficient money to meet his liabilities by transferring 


the whole of his property, [p. 553, col. 1.] 

Where the petitioner is a debtor the Agt does not 
Contemplate an elaborate enquiry at the time of 
adjudication into the genuineness or otherwise of 


account of his conduct, dealings and, pro- 

perty in the presenceof such of the 

creditors as appeared at the hearing, and: 

the creditors hada right to question him 

thereon. This is ,expressly . provided 

by s. 24 (2) of the Provincial 
et. 


" ection 24 (1) provides that on the day ` 


, 


Insolvency ` 


fixed for the* hearing of the petition the 


Court shall require proof inter alia that 
the creditor or the debtor, às the case may 


be, is entitled to present the petition; but. 


bu important proviso is added to this which 
provides that, where the 


required to furnish only such proof as 
to satisfy the Court that there are prima 


facie grounds for believing the sanie and: 


the’ Court, if and when so satisfied, shall 


not be bound to hear any further evidence 


thereon. The Act does not contemplate 


an elaborate enquiry into the genuineness’ 


or otherwise of the debts mentioned by 
the petitioner, in the list of his liabili- 
ties or as to the dealings of the petitioner 
with his property such as concealment 


or fraudulent transfer thereof. Such matters 
can and ought to more appropriately be. 


dealt with after the adjudication order, 
if any, has been passed .and the whole 
of the property of the insolvent has vested 
in the Oourt or the Official Receiver. 

The Act gives ample powers to the Court 


to Gompel the insolvent and other persons 


concérned to disclose and place at the 
disposal of the Court for the benefit of 
the óreditor's property which?really belongs 
to the insolvent or has been wrongfully 
transferred by him, The Act also gives 
sufficient power to the Court to punish thé 
insolvent if he is guilty of mala fides in 
ee with the insolvency proceed- 
ngs. “of ; 
. The point that I wish particularly to 
impress on the Court below is that no 
élaborate énquiry should be ündertaken 
into all these matters at this stage but 
only prima facie proof of the right ofthe 
petitioner to present the insolvency peti- 
tion should be taken. I do not, of course, 
Suggest that in every cass the state- 
ient of the petitioner, that isto say the 
debtor, should be accepted as correct. 
There may be cases in which further 
proof in support of the allegations made 
by the petitioner or in rébuttal thereof 
may be necessary. 
“In the case before me thé learned Dis- 
trict, Judge has not actually given a 
‘finding that the appellant is able to pay 
his debts. It is not necessary in order 
fo establish the petitioner's inability to pay 
his debts to prove that the value of his 
assets is less than his liabilities. A 
‘person may not be able to pay his debts 
even if the value of his assefs is more 
than his liabilities if he satisfies the Oourt 
that he cannot raise sufficient money to 
meet his liabilities by transferring the 
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debtor is the 
petitioner he shall, for the purposes of’ 
proving’ his inability to pay his debts. be 


553. 


whole of his property, I note that the, 
contesting respondent, that i8 to say, Nath. 
Ram, has applied for the arrest of the 
appellant in execution of the decree 
obtained by him. This isa matter which 
is not without an important bearing upon” 
the question of the ability or otherwise. 
of the applicant to pay his debts. 

"The learned Counsel for the respondent 
states that he had summoned witnéssed. 
in the trial Court to rebut the evidence 
given by the appellant and that the 
learned District Judge did not record 
their statement in view of his ópinion 
that the. évidence led by the applicant 
did not satisfy him that he was éntitléd. 
to an orderof adjudication. He, therefore, 
asked that opportunity may be given to 
him to produce such evidence. He is 
entitled to do so and the learned Dis- 
trict Judge will record any évidenee that 
may be produced by the parties in this 
case, and will then deéide the case with 
due regard to the observations made by 
me above.as to the nature of the proceed- 
ings before him at this stage. . 

I aecépt this appeal, set; aside the 
order of the District Judge and remand 
the case to him for re-decision of the appli- 
cation. 


B. L. Appeal accepied. 


MADRAS HIGH COURT. 
: Givi, Surr No. 878 or 1925. 
"' ''"dJanuary 23, 1928. 
^' Present:—Mr. Justice Venkatasubba .. 


: Rao. ET 
^, VENKATAOHALAM CHETTIAR . ! 
4 : — PLAINTIFF "oM n 


versus 
,. ANNAPURANI AMMAL AND OTHERS — 
DEFENDANTS. 

, Adverse possession —Co-owners—Ouster—Registration 
Act (XVI of 1908), ss. 17, 4,9—Evidence of oral gift 
admissibility of, to prove adverse possession. 

It is settled law, that in order that possession may 
be adverse, between co-owners there must be, on the 
part of the co-owner setting up adverse possession, 
a disclaimer of the other's right, by an open and 
unequivocal assertion of a hostile title. Acts which 
would amount to dispossession if done by strangers 
would not, in the case of a co-sharer, be construed 
as.such, for tke reason, that each of the co-owners 
being entitled to the enjoyment of. the property, it 


will be prosumed, until the contrary is shown, that 
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over from a village when she was five yenara? 
old and was brought up with great affection | 
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the acts word riot unlawfül acts but were done in 
the exercises of a lawful right. [p. 555, col, 2. Es 
“Where one of the. several heirs of a deceased 


-Rerson takes sole possession of his properties under 
a claim of title, open, notorious and visibly hostile, 
there is an oüster ofthe other ‘heirs. [ibid] `` 
- Evidence of an oral gift is inadmissible to base title- 
on, but can be adduced to show the nature of pos-. 
session of the alleged donee. |[p.5504,c01.2. —  . 
: Where in a suit for possession, the defendant sets 
up adverse possession, itis for the defence to make 
itout and as between co-heirs the onus is heavy upon- 
the party who asserts that he has been in exclusive. 
possesaion., [p. 555, col. 2.] 
. Suit for possession of property. . i 
. Messrs. K. Narasinha Iyer, T. R, Sri- 
nivasa Iyengar. and S. Ramanujachariar,, 
for the Plaintif. —  . ] "e 
Messrs. K. E, Rajagopalachariar, S. E. 
Sankara .Ayyar and ^C. Rangasawmi 
Iyengar, forthe Defendants. . 


. JUDGMENT.—This is a stale and un- 
founded claim. The following pedigree 
shows the relationship of the parties:— ` 


P 3 SAMU CHHTTI . 


Papammal,. | "Thangammal, ^ - 
- married Chockappa Ohetti < 


Suppammal,. 


- 
Libo 


Narayanaswami, ` 
died 1892 or 1893 - 

married Velliammal, 
(died 1902-03). 





Muniswami Chetti, 
died Ist November 
1910, 
married Annapurani, 
(defendant No. 1) 


Venkatachalam Ohetti, ~ - 
(plaintiff). 


Govindaraju, 
died about 1921. . 

The plaintiff states that, over twenty 
years ago, on the death of Velliammal, he 
became entitled to the suit house, 1/92 
Thambu Ohetti Street, Madras, along with 
his brother Munuswami, the husband 
of-the 1st defendant. It is not disputed that, 
in the ordinary course, the plaintiff and 
‘Munuswami would have taken Narayana- 
gwami's property onthis widow's death as 
his bandhus. = 
<. The house in question was purchased in 
1892 by Narayanaswami. He had no issue 
and he and his wife brought up Aunapurni 
the 1st defendant, as their foster 
daughter. The latter was a near relation, 
Velliammal being her niece, aad that was 
the reason why she was so brought: up. 
"The evidence shows that she was brought 


by Narayanaswami and Velliammal, In. 
course of time, they married this girl to 
Munuswami, the  plaintiffa brother. - 
Narsyanaswami died within a year orso of.’ 
the purchase of the suit house and Velliam- ~ 
mal succeeded to thesame and was in enjoy- 
ment of it till her death in 1902 or 1208. 
Before her death, it would seem that she’ 
gavé an oral direction that the Ist defend-' 
ant was to take the house. She was to take’ 
this property and to pay some’ monies to, 
Velliammal's brothers. This was the desire 
expressed by Velliammal before her death. 
` Mr. Narasimha Aiyar, the plaintiff's’ 
Vakil, objects—and I think very rightly—to ' 
this evidence going in, if the objeet of 
adducing it, is to base a .title upon an oral 
giftin favour of Annapurani but the evi-' 
dence has been given only to show the 
nature of the possession taken by Anna-. 
purni and her husband on the death of 
Velliammal. Then thé question arises, in’ 
assertion of what right, did they take 
possession ofthe house? As I have said, 
there is no doubt that, under the law, the 
persons who became entitled to the proper- 
ty. were the plaintiff and Munuswami, 
What really happened was, that on Velli- 
ammal's death, Annapuraniand her husband 
applied tothe Collector of Madras for 
the issue of a certificate in their joint 
names, claiming that they inherited the 
property from the last registered proprie- 
tor, Velliammal. The statement is, of 
course, not true, for the heirs rightfully 
entitled to take the ‘property were the 
plaintiffand Munuswami. But we are not 
now concerned withthetruth or falsehood of 
this statement. In the application it was 
asserted, and wrongly, that Annapurani and 
Munuswami succeeded as Velliammal's 
daughter and son-in-lawrespectively. This 
is the first assertion of title and it clearly 
negatives the plaintifi’s right to take the 
property asareversionary heir of Narayana- 
swami, Thereupon, the Collector passed 
an order—and thisagain was wrong—reccg- 
nising the right set up by the two 
claimants. In pursuance of this order, a 
Collector’s certificate was issued in the 
joint names of Annapurani and Munuswami, 
his happened in 1903. We thus find that 
they entered into possession under a claim 
‘of title adverse to the plaintiff. Let us 
then see what happened next. They 


executed two mortgages, one in 1903 and 
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“the ‘other in 1904; "The recitals in these ‘position he practically acquired a valuable 
mortgages are important, as they show that house, he paid no regard to the mofusiil 
‘fhe.mortgagor's title was ‘traced to the pral lands, which he pérmitted his brother the 
“gift alleged to have been made by Velliam- ‘plaintiff „tó enjoy exclusively, I. accept 
mal. Here again, was an' assertion of a \Aunapurani’s evidence and hold that 
“hostile title which was inconsistent with the “Munuewami got nothing and cared to. get 
right of the plaintif. Then, we pass on nothing from the mofussil lands, and, 
to a transaction of 1910, which has avery similarly, the plaintiff never participated 
‘important bearing on the question at issue. in the profits of the Madras house. | ; . ~ 
-Muüuswami executed a deed of release in On thesefacts, what is the true legal 
favour of 'Annapurani, and in that he  position?lquite recognise thatin a case 
feoites that the property always belonged of this sort the test is not, has the plaintiff 
“to his wife but that his name was coupled been out of- possession for twel¥e years? 
‘with hers in thé Collector's certificate, as It is for the defence to make out adverse 
‘it was considered desirable to associate & possession and-as.-between - co-heirs the 
‘male with Annapurani in the transaction, onus is heavy upon the party who asserts 
: Then the dged goes on to -recite that, by that he has ‘been in exclusive’ possession, 
reason of this fact, he was executing the Itiasettled law, that in order that posses. 
‘release deed’ in question, showing clearly sion may be adverse, there must be, on the 
that Annapuranialone was the owner. A part of the co-owner setting up adversa 
.féw fnonths after ‘thie, thatis on the.let possession, a disclaimer of the "other's 
“November, 1910, Munuswami died leaving right, by an open and unequiyocal assertion 
,an-infant son, Govindaraju. "The latter of & hostile title. Acts which would 
“died in 1921, but, in the meantime, in 1920, amount to dispossession if done “by 
" :Annapurani sold the property to the2nd .strangers, would not in the case of.& eQ- 

and 3rd defendants,’ who, in - their turn ‘sharer, be construed as such, for the reason, 
mortgaged it with defendants Nos.4and5, thateach of the co-owners being entitled to 
"The short question is, have the defendants ‘the enjoyment of the property, it “will be 
acquired title by adverse possession. ' ‘presumed, until the contrary is Shown, tliat 
.. Now, turning to the oral evidence, there : theacts were notunlawful acts but were done 
‘ean be no manner of doubt that the plaint- -in-the exercise of a lawful. right. - In the 
, if never intended to claim the houseand case of co-beirs the question of adverse 
that he allowed his brother and'Annapurani possession may arise at least in three ways: 
‘tO take possession of it without protest or first, possession of the éntering heir may 
objection, It, was, true that when he “be from the outset adverse andon hisown 
"occasionally came from his village and behalf; secondly, while thé entering Go-heir 
“visited Madras, he was received by his “may originally take posseasion on behalf of 
“brother at the suit house, but this was done, all, he may subsequently change his inten- 
“nöt because that any one imagined that tion and hold the property adversély and 
‘the plaintiff had a right, but, as between ' 6n his own behalf; and thirdly, there may 
- brothers, this -was but natural. Ido not -be aprior joint occupation in fact but.orie 
“believe that the. plaintiff received a pie. of -óf the co-heirs may subsequently obtain 
“income -frpu this house; indeed, .this is :sóle' possession under a hostile “claim of 
inconsistent with his case in the ‘plaint. ‘title and’ rely’ upon that possession” to 
<“Antiapurani’s” evidence was frank , and ‘support an exclusive rights. The present 
“straightforward and Tam disposed “to „gase is of the first ‘description. Immediaté- 
regard her. as a truthful witness. The ' ly on the death of Velliammal, Munuswami 
‘plaintiff says that. he and his brother.owned . took possession under an open, élaini of 
“some lands of trifling value in the miofussil ; title hostile to the plaintiff. . On -the ` faeta 
"and that they were members of ajoiut "ofthe case, I must find that the plaintiff was 
.undivided Hindu .family. This may be - dusted and that ‘he had notice ofthe sanie 
‘strictly correct, for I do not think that any ~ may be easily inferred." It is hardly neceg- 
"partition has been proved; but it is im- .sary that notice of disclaimer .Slould ‘ke 
possible to believe, on the evidence, that “express or explicit when the party ousted 
` Munuswami enjoyed these lands or derived “must be held to have had knowledge, the 
‘any profit therefrom. The real truth is, “adverse claimant's: possession having been 
- that he regarded himself as amember of his “open, notorious and ‘visibly hostile’ It ig 
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'wiíe'à family and, as on` agcount of that "impossible to hold that- the plaintif Was. 
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OY. NL Y. . . Suit dismissed. 
OUDH CHIEF COURT. 


-' Bgcowp Crvin APPEAL No. 328 or 1927. ° 
s April 4, 1928. 
 - Present:—Mr. Justice Nanavütty and 
' " Mr. Justice Raza. 
MAHESH PRASHAD—PLAINTIFF— ` 
mE APPELLANT 
: . versus — 
— Musammat MAHARANI AND ÒTHERS— 
- ^'  DEFENDANTS—RESPOÓNBENTS ` 
Wajib-ul-ürg—'"Malik, meaning of--Widow de- 
séribed ag malik—Power of alienation--'Lawalad, 
mv here Ke word “malik” is used in a wajib-ul-arz 
whether it is used in regard toa son or & widow, 
it means absolute owner with powers of alienation 
rand there is no reason to restrict the power of the 
widow to alienate merely because she happens to be 


indu widow. < idere 
á M miig of the word 'lawalad" considered.] 


- ‘Second appeal against a decree ofthe 
‘District J udge, Hai Bareli, dated the 
44th July, 1927, upholding that of the Sub- 
ordinate Judge, Partabgath,dated the 7th 

December, 1926. . ~ | 
B H. D. Chandra, for the Appellant. 

?' Messrs. Radha Krishna and Sita Prasad, 
‘forthe Respondents.  : 
^ JOUDGMENT.—This is an appeal 
“from a decree ofthe District Judge, Rai 
“Bareli, dated the 14th July, 1927, affirming 
*& decree of Subordinate Judge, Partabgarh, 
“dated the 7th December, 1926. . 
Mahesh Prasad and Narain Dass who are 
"di ners of one Bhagwant Rai, Müsammat 
Nidhu, defendant No. 2, is thé widow of 
: Bhagwant Rai, Musammat Maharani defènd- 
‘ait No.1, is the daughter of Bhagwant Rai 
E aged. 

“a plaintiffs brought the present suit 
-fot à declaration that the deed of gift exe- 
"eüted by the defendant No. 2 in favour 
-pf the defendant No.1 on the 21st March, 
1921, is void beyond the lifetime of the 


È 


e 
nb 


: the plaintiffs in this case are tlie next revyer- ` 


Weck y 


plaintiffs and set up another family custom 


under which widow got an absolute estate 


in their husband's property by succession. ` 
"^ The learnéd Subordinate Judge found 


that the ‘datighters were excluded from 


‘inheritance by custom in the family of the 
"parties. However, he found also that the 


Custom sét up by the defendants was 
established and the defendant No.2 had, 
therefore, full power to execute the deed in 
question in favour of her daughter 


defendant No. 1. He, therefore, dismissed 


the suit. `` l 
' Thé plaintiffs appealed, but their appeal 
was dismissed. by the learned District Judge 


who agreed with the learned Subordinate 


Judge in holding that the defendant No.'2 
has au absolute estdte in her husband’s . 
property by succession under thë family 
custom, ie m EM: 
The plaintiff No. 1 alone has now come 
to this Court in sécond appeal. " = 
We have examined the ‘vajib-ul-ars 
(Ex. 2) carefully. Weare of opinion’ that 
the wajib-ul-arz has been rightly interpret- 
ed by the lower Courts: "The word ‘malik’ 
used in this "wajib-ul-arz surely medns an 
absolute owner having the power of aliena- 
tion. The appellant's sontention that tlie 
word ‘malik’ üsed with reference to son 
means an absolute owner, but that the word 
‘malik "used with reference to widows 
means an owner such as a Hindu widow 
without power of alienation cannot be 
accepted. We see no sufficient reason for 
giving a different meaning to the word 
‘malik’ used with reférenceto widows and 
the word should be given the same meaning 
throughout para.4 of the ‘wajib-il-arz 


x. 2). | 
The appellant’s learned Counsel now 
concedes that the word ‘malik’ used with 


‘reference to widows may beheld to mean 


an absolute owner, but he contends that the 
word 'lawalad' used before the words ‘zatija 
sahiba’ in para. 4 of the wajib-ul-arz, should 
bé taken to méan issueless and not simply 
sonless. e find that this contention was 
not raised in the trial Court or in 
the Court of first appeal. It has been 


raised in this Oourtfor the firsttime, The 
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grounds of appeal also do’ not show that 
this contention was to be raised by the 
appellant in this Court. 

We have heard the appellant's learned 
Counsel at some length. We think this con- 
tention cannot be supported. Having care- 
fully examined the whole of para. 4 of the 
wajib-ul-arz, we are clearly of opinion that 
the word ‘lawalad’ in question, in this 
wajib-ul-arz means sonless and not issueless 
as contended by the appellant's learned 
Counsel. l o 

No other point was urged before us in 
this appeal. We think no case has been 
made out to disturb the judgment of the 
learned District Judge. Hence we dismiss 
the appeal with costs. The decree of the 
lower Appellate Court is confirmed in all 
respects. 


G, H. Appeal dismissed. 


. MADRAS HIGH COURT. 


Orvin Revision Patirions Nos. 39. AND 40 oF 


.. 1926. 

August 18, 1927, 
Present:—Mr. Justice Srinivasa Ayyangar. 
A. L. 8. P. P. L. SUBRAMANIAN 

OHETTY By nis AagNT, NARAYANA 
CHETTY-—PzriTIONER 
. VETEUS 

SIVASWAMI CHETTI AN» oTHERS— 
ae RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 78, 113—~ 
Rateable distribution—Decrees against two brothers 
members of joint family—Decrees also against one 
brother alone—Aittachment—Sale-proceeds in execution 
of joint -decree, distribution of, to decree-holders in 
individual decrees—Mode of distribution—S. 78, appli» 
cability of—Decree against members of joint family— 
Execution against family property—Rateable distribu- 
Hon-—-Interference—Revision. ` 

 Forthe purpose of execution ofa decree obtained 
personally against a member of a joint Hindu 
family, it is not competent to the Court to go behind 
the decree and find whether it is binding not only on 
Pd an Aa cept, but on the other members ofthe 
. Qertain decree-holders who had .obtained decrees 
against two brothers, members of a joint Hindu family 
attached the family properties. Certain other decree- 
holders whojhad obtained decrees only against one of 
the brothers had also obtained orders of attach- 


ment: 

Held, that the holders of decrees aganfst one of the 
"brothers alone were entitled to rateable distribution 
only in respect of his share inthe property that was 
“gold and not out of the sale-proceeds of property ros 
‘presenting the share of the other brother, 
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In such a case the decree-holders who had obtained 
decrees, against both the brothers ought to get 
proportionately not only in the half share of the brother 
against whom an individual decree had been obtained 
but also once over again in the share of the other 
brother's sale-proceeds according to the total amount 
made up of the decree obtained against the latter 
whether singly or jointly with his brother. 

Although there is a right of suit reserved by 
Statute for persons who feel aggrieved by erroneous 
orders passed under s. 73, Civil Procedure Code, in 
proper cases the High Court not only may, but should, 
interfere in revision. 


Petitions, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Aet; 
1915, praying the High Oourt to‘revise the 
orders of the Court of the Subordinate 
Judge, Coimbatore, dated the Ist December, 
1925, in E. A. Nos. 602 and 700 of 1925, in E. 
P. R. No. 27 of 1924, in O. S. No. 16 of 1925. 

Messrs, M. Patanjali Sastri and T. Krish- 
naswami Aiyer, for the Petitioner. 

Messrs. V. Rajagopala Aiyar and N: 
Sivaramakrishna Aryar,forthe Respondents, 


JUDGMENT. 

INO. R. P. No. 39 or 1926, A 
_A preliminary objection is -taken to 
this civil revision petition that there 
is a right of suit reserved by Statute 
for persons who feel aggrieved by 
erroneous orders passed under 8. 43; 
Civil Procedure Code, and that, therefore, 
this Court should not interfere in revision, 
This Court has repeatedly held and it 
seems to me unnecessary to refer in 
particular to the decided cases on the 
question that in proper cases this Court 
not only may, but should, interfere, 1 
am satisfied that the case before me is 
one in which this Court should interfere 
by way of revisicn, even though the parties 
might have under the law a right of 
finally adjusting their difference in a 
regular suit. 

The petitioners are certain decree-holders 
who have obtainsd decrees against two 
brothers Kasturisami and Ramaswami, 
There were other decree-holders who ob- 
tained decrees only against one of the 
brothers, namely, Ramaswami. It is now 
practically conceded that the properties, 
the sale proceeds of which are the sula 
ject-matter in question, had been attach«d 
in execution of all the decrees. There 
is no question about the properties have 
ing been the joint family properties «f 
the two brothers. If, therefore, in exea 
cution of the decrees obtained against 
only one of them, Ramaswami, the pro- 
perty was attached, we must take it that 


558. 
only right, title and. interest of that par- 
ticular judgment-debtor in the property, 
was attached. At first I was labouring 
under the impression that there had been: 
no such attachments and the question that. 
was raised under s. 73 was one relating. 
to rateable distribution only amongst cre-- 
ditors all of whom had not effected. 
attachments in execution. No doubt, if 
the section which applied to the present. 
éase was s. 73, the difficulty would arise 
that the  decree-holders against one of 
the . brothers alone could not bring them- 
selves under the terms of s. 73; .but. 
it is now clear that even those decree- 
holders had effected attachments before: 
the sale at which these proceeds were 
realised. If so, such attaching. decree-. 
holders would be entitled to rateable dis- 
tribution, though not under the.terms of: 
.B. 73, clearly under the principle under- 
lying s. 63, Civil Procedure Code.. But. 
at the same time it is perfectly clear 
that the decrée-holders against, one of the 
brothers alone are entitled to rateable 
distribution only in respect of his share 
in-the property that was sold. For some 
reason or.other which I fail to perceive 
or appreciate, the learned Judge in the 
Court below seems to have ordered rate- 
able distribution in the entire sale pro- 
eeeds even to the decree-holders against 
one of the brothers alone, namely, Rama- 
swami, and not merely against the sale 
proceeds representing the share of Rama- 
swami in the property sold. Undoubtedly 
the principle.that should have been fol- 
lowed by the lower -Gourt was to ‘take 
the sale proceeds and dividing it into 
two halves, distribute one-half belong- 
ing to .Kasturisami amongst all the 
decree-holders who had obtained decrees 
against both the brothers and the sale 
proceeds representing Ramaswami's share 
amongst all the decree-holders who have 
obtained decree not only against both the 
brothers but also against Ramaswami alone 
proportionately; in other words, the decree- 
holders who had obtained decrees against 
both the brothers will get proportionately 
not -only in the half share of Kasturiswami 
but also once over again in the share of 
Ramaswami's sale proceeds according to 
the total amount made up of the decree 
sbtained against Ramaswami whether singly 
br jointly with his brother,- 
| Mr. Sivaramakrishna Aiyaron behalf of 
the respondents attempted to contend that, 
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though the decree against - Ramaswami was.. 
personally ‘against him, he would haveunder ` 
certain ‘circumstances the right of proving. 
in execution that the'decree was of such a 
nature thatit’ could be executed against | 
theentire joint family property. Whatever, 
might be said about the exécution of a 
decree obtained against a father in a Hindu, 
family, it is impossible, it Seems to me, to 
contend that for the purpose of execution, . 
one is entitled to go behind the decree and , 
show ‘that it is only “a decree personally. 
against the. judgment-debtor-but binding 
on other persons or on the properties of. 
others.” For the purpose of execution at’. 
any rate such a thing could not possibly bé. 
allowed to be done. I am, therefore, clearly . 
of opinion that having ‘elected to obtain ; 
merely a personal decree against Rama-_ 
swami it is not open to the decree holders" 
who haveso elected now to require that such 
decrees should be treated as other than 
mere personal decrees against him. It, 
therefore, follows that thé lower Court was 
clearly wrong in ordering rateable distribu- 
tion to the decree-holders against Rama- 
swami alone from and out of the sale- 
proceeds.of the-property- pertaining to the, 
share of Kasturiswami. Roc a 
Before I conclude I might also refer to 
one other objection that was taken by the 
learned Vakilfor the respondent and that 
was that the orders for rateable distribution 
were made some time in October, 1924, and 
that no civil revision petition was filed 
against those orders and that, therefore this 
civil revision petition which is preferred 
against the orders made by the learned 
Subordinate Judge now is not sustainable, 
I was at first inclined to consider that thera 
might be some substance in this objeo- 
tion, but it has turned out on an 
éxamination of the record that no orders 
really for rateable distribution fixing the 
proportion or determiningthe amount was 
passed by the Subordinate Judge, but that 
he merely as each decree-holder came on 
made an order that he was generally entitled 
to rateable distribution leaving it toa future 
date for the determination of the exact 
proportion and amount, The actual pro- 
portion and amount came to be decided and. 
determined only by the order now under 
revision. I, therefore, hold that there is no 
substance.in that objection. o ud 
In the result the order of the lower 
Court isset aside and the matter will be, 
referred back to the lower Court fog 


ae 
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| 
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directing rateable distribution as indicated 
and if there hed been payments made out 
in the meantime the lower Court will of 
course take the necessary steps for » the 
purpose of the necessary re-adjustment. The 
respondents will psy the petitioner's costs 
of this petition. 
JN Orvin RzvisroN Petition No. 40 or 1926. 
Same order as in Civil Revision Petition 
No. 39 of 1926. 
V. N, V. | Orders set aside; 
Applications remitted. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Civin APPRAL No. 17-B or 1927. 
; l January 17, 1928, 
t -— Present:—Mr. Hallifax, A. J. O., and 
Kinkhede, å. J. O. 
Shaikh KAWADU—APPELLANT 


versus 
Tug BERAR GINNING Co. Ltp.— 
RESPONDENT 


Companies. Act (VII of 1918), ss. 160, 247 ($)— 


Company—Application for winding up. 

An application for winding up a registered Com- 
pany is governed by Art. 181 of Sch. Lofthe Limi- 
tation Actand the right toapply accrues afresh on 
each day of the life of the Company but not after 
its death, so thatthe application can be put in at 
any time during its life or within three years of its 
death. [p. 560, col, 1. EE 
' Article 181 of Sch. lof the Limitation Act governs 
the limitation of every application made to a Court 
-under any Act, except those for which different 
-periodá are prescribed in the Act under which they 
. Bre made, [p. 560,.col. 2.] E 
' Baimanekbai v. Manekji Kavasji (1), Ranbir Singh 

v. Drigpal (2), Tiluck Singh v. Parsotein Proshad (3), 
Rahmat Karim v. Abdul Karim (4) and Abhoya Charan 
Basak -v. Saroja Sundari Basak (5), referred to. 

. Appeal against an order of the District 
Judge; Akola, datedthe18th December, 1925, 
in Miscellaneous Case No. 146 of 1925, 

Mr, G. G. Hatwalne, for the Appellant. , 

Mr. A. V. Khare, tor the Respondent. ` 


JUDGMENT.—This appeal is agains 


the dismissal ofan application for wind: 
ing upa Company, made on the 16th of 
November, 1925, under s. 166 ofthe Indiain 
Oompanies Act (VII of 1913). The Corn- 
pany in question is the Berar Ginning 
Company, Ltd., Akot, which was formed fin 
1905 and worked only till 1910, On the 
lóth of September, 1915, the Registrar of 
Joint Stock Companies struck its name{off 
the register, so that it was dissolved 
that day under a. 247 (3) ofthe Act. Whe 
paly respondent mentioned in the peti 







? r 5 {£ 
, Kawabu v. BARAR GINNING 60. 14D. 


550. 
of appeal is the Company itself. How. 
notice was servedon this defunct Company: 
in the lower Courtor was to be served on, 
it in this Court does not appear, nor would. 
that be more possible on the appellant 
having given the ten-year old corpse nn 
appearance oflife, but no home, by getting. 
itsname restored to the register after 
filing the appeal. Ze was saved from 
having his appeal thrown out on this 
ground by the granting of the application, 
which he strenuously opposed, of one 
Narayan Udebhan to be made qa respond- 
ent. Narayan Odebhan was at one time 
a Directorof the Company and opposed 
the application inthe lower Court, though 
in that Court's order heis wrongly stated to 
be one of the three co-applicants, the name 
of one of whom is omitted. 

The application has been dismissed on 
the ground that the applicant has failed 
to prove that he was a share-holder. He 
provedthat he was a share-holder during 
the whole of the life of the Company and 
at the time of its dissolution but the learned 
District Judge seems to have thought that 
his failure to prove that he had not 
transferred his shares after its death led 
ioa presumption. that he had. That isa 
finding that something that is impossible 
actually did happen. The proviso to 
s. 247 (5) of the Companies Act shows 
elearly that a Company can be wound up 
after it has been dissolved. But in the 
case ofa defunct Company the. person on 


whose application this can be done cannot 


be an’ existing share-holder - because 
there is no such person; it must be any 
person who was a Sshare-holder at the 
time of the dissolution. The appellant is 
undoubtedly entitled te apply for an order 
under s. 166 of the Act. e i 
But the application is time-barred three 
times over. The reasons for the finding 
that itis not are stated as follows. ‘The 
Court can pass a winding up order after 
the Company has been struck off the rea 
gister, and consequently no limitation 
begins to run from that date. The right 


‘to present a petition for winding up: is 


unaffected and still subsists, and the ap- 
plication is not barred by any rule of 
limitation.” In each of these two states 
ments of exactly the same thing the first ° 


“sentence seems correct enough but there 


is no apparent logical connection between 
it and the second. At first sight tha 
natural answer to the question of limitatiog 


a 
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for such an application would ‘be that 
it if governed by Art. 181 of the Schedule 
of the Limitation Act, the rightto apply 
on each day of the life 


er mney 


was notsupported by any reasons but by 
mere citation ofthe decisions of the Bom- 


Kavasji (1), of the Allahabad High Court 


* 


Singh v. 


. reasons. |. iod s: " 
: The reason given for adopting this view 
feat epee re v. Manek! Kavas (1) is 
that all the other Articles of the third 
;division of the Schedule of the Limitation 
-Act refer toapplication under the Civil 
Procedure Code; onthis it is considered 
probable that the concluding or "omnibus 
"Article must refer to applications of 
‘the same kind, that is applications under 
‘the Ciyil Procedure -Code, The premise 
-would seem tolead -more to the contrary 
-eonclusion, especially as it 38° hard, 11 no 
impossible, to find any application under 


the Civil Procedure Oode requiring limitae . 
-tion at-all that-is not mentioned specifically . 


“in the Schedule. i6 


(d : B.213;4 Ind. Deo. (x 
,. (2) 16 A, 23; A. ) 
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‘plication made to a Court 


is’ hard,ifnot | 


ec. (N. &.). 144," BM De 
W. N. (1893) 198; 8 Ind. Dec, (5, 8), - ^ 
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It is 
Article must refer to applications of the 
same kind asthose already specified, but 
it cfonot be said that an application under 
one Statute isnot ofthe same kind as an 
application under another, and still less 
canit be said that an application under 
one Statute i8 of one kind and applications 


`- under all other Statutes taken together of 


another. It is clear that the view taken 
in these cases is directly contrary to 
that generally &ecepted in practice without 
even sg suggestion that anything else is 
possible. Nor indeed does anything else 
seem possible, as it would mean that 
every application under any Act other 
than the Civil Procedure Code for which 
no special period of limitation is provided 
by that Act, like the present one, could be 
madea hundred years after the right to 
make it had last acerued. > ~ 

But s. 29 of the Limitation “Act puts the 
matter beyond all doubt. It provides that 
nothingin the Act shall affector alter 
any period of limitation prescribed for 
any application by any special or local 
law in forcein British India. 
did not apply inthe firstplace to all ap- 
plications, even under special “and local 
‘lawe,it would be mere waste of time to 
say that it was not to apply to: those of 
them for which special’ periods were pre- 
Seribod by those laws. - It is clear that 
Art. 181 of the Schedule. of the . Limitation 
Act governsthe limitation of every ap- 
under' an: 
Act except those for which diferent 
periods are prescribed in the Act - itself 
under which they are made...  ..  .. 

The appeal will be dismissed: and the 


‘appellant wil be ordered to pay all the. 


‘costs of the respondent Narayan Udebhan 
in both Courts. The Pleader's: fee in this 
Court will be fifty rupees, . :. y- 

C G. R. D, Appeal- dismissed. 
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LAHORE HIGH COURT. 
Seoonp CIVIL APPgaL No. 2156 or 1927, 
February 27, 1928. ° 
Present:—Mr. Justice Jai Lal. 
PIARA RAM AND ANOTAE&—PLAINTIFFS—: 
APPELLANTS ; 

- Versus 
SOHAWA AND OTHERS—DREFENDANTS — 
RESPONDENTS. 

Evidence Act (I of 1872), s. 114-—-Process issued by 
Court—Presumption as to observance of formalities— 
Burden of proving irregularities—Execution of decree 
—Order passed in execution, binding nature of— 
Parties, remedy of—Plaintiff putin formal possession 
in execution—Subsequent invasion of his right—Fresh 
suit for possession—Cause of action. . 

Where a- decree for possession has been duly 
executed and the decree-holder put in symbolical 
possession, any subsequent invasion of his rights by 
the judgment-debtor gives him a fresh cause of action 
for a suit for possession. [p. 562, col. 1.] 

There'is'a presumption that a process issued by 
ths Court, which has been accepted by the Court as 
having been duly served, has been served in the 
mauner provided by law and with all the formalities 
laid down -for the service thereof. Therefore, the 
burden of proving that the formalities required by 
“law were not complied with at the time when 
formal possession in execution ofa decree was given 
lies on the person who alleges it. |p. 561, col. 2. 

An order of the Executing -Court holding that 
possession of the property insuit has been givento 
the decree-holder is binding on the parties to the 
execution proceedings and it is not open to either of 
them to question the correctness of that order on 
the ground of any irregularity in procedure except 
by way of appeal to the Court competent to hear 
appeals from the orders of the Executing Court. -[p, 
562, col. 1 

Juggobundhu Mukerjee v. Ram Chunder Bysack (1) 
and Jauhri Lal v. Peman (2), referred to. 

Wherea judgment of the lower Appellate Court 
proceeds on a wrong assumption ag to burden of 
proof it is liable to be set aside in second appeal. 
| :bid. | 
Second appeal from a decree of the 
District Judge, Mianwali, dated the 10th 
May, 1927, affirming that of the Subor- 
dinate Judge, Fourth Olass, Mianwali, dated 
the 6th March, 1927. o 

Mr. Nanak Chand, for the Appellants. 

Messrs. N. C. Mehra and S. R.. Laul, for 


the Respondents. 


JUDGMENT.—This isa second appeal 
&gaiast the decree of the District Judge 
of Mianwali, whereby he dismissed the 
plaintiff suit, The plaintiff and the 
defendants are joint owners of certain 
lands, It appears that in the Révenue 
Records,the holding of the plaintiff was 
recorded tobe 34 kanalsand 7 matlas less 
than what according to him, it should 
have been. Consequently, the plaintiff 
instituted a suit, for joint possession of 
84 kanals 7 marlas ofland and obtained 


de 
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a decree on the 16th October, 1997. This 
decree was executed by him and symbolical 
possession of 34 kanals and 7 marlasof 
land was given tohim by the Court as 
a result of the execution proceedings and 
such proceedings were'duly consigned to the 
record room with a note that the decree had 


^ been satisfied. 


It appears that when the plaintiff 
attempted to have a mutation of the land 
effected in his favour in the Revenue 
Records anobjection was raised by the 
defendants, judgment-debtors in the suit 
already referred tothat the plaintiff was 
not entitled tothe land decreed in hia 
favour, and the Revenue Authorities de- 
clined to effect a mutation of names in 
favour of the plaintiff. The 
thereupon instituted a fresh suit for 
joint possession of the same land and 
this suit has been dismissed bythe trial 
Court andon appeal by” the District 
Judge, namely on the ground that the 
execution proceedings in the previous 
suit were defective inasmuch as: the 
provisions of law as to the delivery of 
possession werenot complied with by the 
Executing Court because a copy of the 
warrant of possession was not affixed 
in some’ conspicuous place on the property 
and there was no proclamation by beat ‘o 
drum. i 

The judgment of the District Judge 
shows that there ‘was an order by the 
Executing Court that these formalities 
should becomplied with but the learned 
Judge holds that there is no evidence 
that this order was complied with. Ithas 
also been held that the judgment-debtor 
was not actually present when the pos- 
session of the joint khata is alleged to have 
been given to the plaintiff in the execution 
proceedings. 
^ Now it seems to me that the burden of 
proving that the formalities required by 
law were not complied with at the time 
when formal possession was given to the 
plaintiff was on the defendunt and not on 
the plaintiff, Itmust be assumed that a 
process issued by the Court, which has been 
accepted by the, Oourt, as having been 
duly served, was served in the manner 
provided by law and with all the formalities 
laid down for the service thereof. The 
judgment of the District Judge, therefore, 
cannot be maintained on that ground alone" 
because it proceeds on the assumption that 
the burden was on. the plaintiff to prove 
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to the execution proceedings, that is to say, 


‘the decree-holder and the judgment- debtors, 


and it is not open to either of them to 


. question the correctness of that order on : 
. the ground of any irregularity in procedure ' 


except by way of appeal to the Court 


competent to hear appeals from the orders 
ofthe Executing Court. All crders passed 
_in such proceedings are deemed to have 

been passed in the presence of the parties . 


to the proceedings whether they are actual- 


. ly present before the Court or,not and 
. it must be assumed that they had notice of © 


such proceedings, Therefore any objection 
to the irregularity of such proceedings could 


be taken in the-manner provided by law 
either before the Executing Court itself or 
. by way of appeal from the ordér of that 
“ Qourt. 
_ the observations made by the learned Chief 
Justice in.Juggobandhu Mukerjee v. Ram 


This view receives support from 


Chunder Bysack (1) who on page 588* made 


. the following remark: “As, in contempla- 
' tion of law, both parties must be considered 
‘as being present at the time when the 


, delivery is made, we consider that, as against 
the defendant, the -delivery thus given 


“must be deemed equivalent to actual 


possession. As against third parties, of 


| course, this symbolical possession (as it is 
. ealled) would be of no avail; because they ` 
. are no parties to the proceeding. But ii 

the defendant should, after this, again | 


, dispossess the plaintiff by. receiving. the 
rents and profits, we think that the plaintiff 
"would have 12 years for such dispo&session 
to bring another suit". [See also a judg- 
ment of this Court reported as Jahuri Lal 
v. Peman (2)] In my view, therefore, as 
between the parties, it must be held that 
the decree in the former suit had been duly 
executed and the plaintiff put in symbolical 
.possession of the property in suit and 
consequently any fresh invasion or denial 
of his title to the property: gave him a 
fresh cause of action to establish such right. 
The view of the learned District Judge, 
therefore, that as the decree was not duly 


*— (1) 5 0, 584; 5 O. L. R. 548; 3Shome L, R. 68; 2 Ind. 


Dec. (N. s.) 979. 
(2) Ga Us Oaa 189: 9 Tah. L. J. 568. 
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l that all the requirements of law had been 
: complied with. 

.- Jam further of opinion that the order of 
. the Executing Court holding that possession 
. of the property in suit had been given to 
_ the decree-holder is binding on the parties 
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executed it had become: incapable of 
execution by lapse of time and consequent- 
ly no fresh suit lay is not correct. I accept 
this appeal and decree the plaintiff's suit 
with coststhroughout.  , 

X. L: . 55 v; Appeal accepted. 
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LAHORE HIGH COURT. 
Srconp Civit. Apprant No, 1173 or 1927.. 
February 15,1928. ^" 
Present:—Mr. Justice Addison. 
FARANGI AND OTHERS— PLAINTIFF3— 
APPELLANTS 
versus | 
SUKHA AND OTRERS—DEFENDANTS— 
RESPONDENTS. 
Custom—Alienation—Gift—Gift for services, nature 
.of —Reversion to donor's line. 

A gift for consideration suchas services rendered 
to the donor, is to be presumed to be anabsolute gift 
even if made to a relative and it lies upon the donor's 
line to prove that the land would revert to them. 


Mula Singh v. Amin Chand (1) and Nihala v. Rahmat- 
ullah (2), referred to. 


Second appeal from a decree of the 
District Judge, Kangra and Hoshiarpur, 
‘dated the 15th December, 1926, affirming 
that of the Honorary Subordinate Judge, 
Fourth Class, Nurpur, District Kangra, 
dated the 9th June, 1926. 

Mr. B. A. Cooper, for the Appellante. 

Mr. Mehr Chand Mahajan, for the Re- 


‘spondents. 


JUDGMENT.—The plaintiffs are the 
-reversioners of the donor of certain Jand. 


The gifts were made to a son-in-law and 


to the son-in-law’s con and were thus not 
to strangers.’ The donee's line has become 
extinct and they have been succeeded by 
their own collaterals. The suit of the 
plaintiffs, who are the collaterals of the 
donor, has been dismissed on the ground 
that the gift was made for services end 
that on the strength of Mula Singh v. 
Amin Chand (1) and Nihala v. Rahmat- 
ullah (2),such a gift even. thcugh made to 
a person not a stranger would not re- 
vert to tke line of tbe donor upon the 
extinction of thedirect line ofthe donee 
but must be treated as having been an 
absolute gift made in the first instance 
(1) 64 Ind. Cas. 161; 2 Lah. 284. 

(2) 137 P, R. 1908; 201 P, W, R. 1908 


fx 
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for: the services which . were - rendered, 
There is a’ clear finding of fact by the 
learned Distriet Judge that, the gift was 
in lieu of services and there is also a 
finding that there was absolutely no evi- 
dence worth the name to prove tnat such 
a gift would revert. Both. the Courts 
below concurred in dismissing the suit. 
Against the decision of the District Judge 
this secondiappealhas been preferred, .  . 
^ A preliminary .objection’ is taken that 
the appeal. is barred ‘by limitation. It 
was put in on the ?1st of March, 1927, 
which was the last day of limitation. A 
copy of the judgment of the District 
Judge, dated the 15th December, 1926, 
was put in but nof a copy of his pre- 
vious judgment, dated the 12th June, 
1925, although the later judgment referred 
to the previous judgment.. In fact in the 
later judgment the case was not stated 
by the Distriet Judge as that had al- 
ready been done in the. previous order 
to which he referred. In these circum- 
stances: it seems to me that their pre- 
vious judgment. should .also have been 
put in as it formed part .of .the judg- 
ment, taken as a. whole. This former 
Judgment wás put in on the 26th April, 
“1427, more than a month late. A copy 
of it was applied .for'on the 14th March 
‘1927, béfore the appeal. was- instituted 
and this copy. was obtained on the. 31st 
March, 1927. -Yét the appellants delayed 
till the 26th - April,- 1927, before they put 
it in. It i$ for the appellants to show 
théir diligence, and te explain every day 
of delay: I might have been willing to 
extend the time in this case if the judg- 
ment of the 12th June, 1925, had been 
put in when the copy’ was obtained, but 
as the appellants chose to wait -26 days 
after that date before doing so, I -hold 
-that the appeal is barred by limitation and 
that the appellants are not entitled to an ex- 
-fension of time up to the 26th April, 1927. 

. Another preliminary objection taken was 
-that there was a Gledar finding of fact that 
the gift was for services rendered and that 
this could not be challenged in second 
appeal. This objection,is good and this 
finding of fact cannot be challenged. 

The third objection taken on kehalf of the 
respondents was that the question whether 
the gifted land reverted to the donor's line 
or went to the dones's heira was a question of 
custom for which s cartificate under s. 41 


‘gf the Panjab Oourts Ach was nesesairy and- 
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that ‘the -appeal was incompetentin the ab" 
sence of such a certificate. This is ċor“ 
rect. The general law as laid down in 
ihe. rulings already referred to is that 
a gift for consideration, such as- services 
rendered to the donor isto be presumed, 
to be an absolute gift even if made -to a 
relative and, in my opinion, it lies upon 
the donor's line, in a& case like this, to 
prove that the land would revert to them. 
They have produced no evidence to that 
effect and had they applied for a certificate 
on the question of custom it probably 
would have been refused. In any ease, 
this question of custom cannot be gone 
into in second appeal without a certificate,’ 
. For the reasons given I dismiss” the 
appeal with costa, E e 
> Roly es 95 7 “Appeal dismissed, 


[d 
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.. .MADRAS HIGH COURT. - 

- APPEAL AGAINST APPELLATE ORDER No. 79. 
NEM or 1925. 

November 30,1927. ` >; 
Present:—Mr. Justice Ramesam and 
Mr.. Justice Jackson. - :- -: 
KRISHNASWAMI NAIDU - | ¢ 
^ —Dzengg-Horpsg—AÀPPELLANT 
rut c0 .. VERSUS > 0 
KARUPPAN OHETTIAR (GIVEN: UP) AND 
OTBERS—DEPFENDANTS Nos, 1 TO 3 AND: O 
LBAL Reergsentativé oF DEFENDANT, xi 
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^ Civil Procedure Códe (Act V of 1908), 0. XXIyr. 16 


—Üompany ‘Law—Transfer by auction of decree in 


favour of Company—Hecution of transfer deed by 
Liquidator subsequent to dissolution of Company— 
Transfer, whether void—Haxecution application by 
‘transferee—Objection by judgment-debtor, whether sus» 
tainable. e LIS f 

Where a Company is dissolvedit ceases to exist 
for all purposes audits officers become functus officio, 
But a transfer of decree effeated by a liquidator by 
nuction before the Company is dissolved is not ins 
valid merely beeaüse theformal deed of transfer 
is executed by him after the dissolution ofthe Com. 


any, 
i Ramachondra Rau v.. Kandasami Chetti (1), In ve 
Pinto Silber Mining Co., (2) and In re London and 
Caledonian Marine Insurance Co., (3), referred to, 
: A decree is not an actionable claim and an -assigna 


‘ment ofa decree need not, therefore, be. in writing. 


An assignment in, writing is required only for 


. enabling tlie assignee to apply for execution under 


O. XX1 r. 16, Civil Procedure Code, 

. Ajealv. Ram Kumar Bhudra (6), Dagdu v. Vanji 
" = Govindarajulu Naidu v. Ranga Rao (8), fols 
owed. . , 

Where a decree in favour of a Oompsny wag 
transferred by auction before the dissolution of 
the Company hut the formal deed of transfer was 
made by the Ojfizigl Liquidator giter the Company 
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had been dissolved, and the transferee applied for 
execution of the decree: 


Held, (1) that the assignment was valid and com- 
plete even prior to the dissolution; 

(2) that the formal transfer by the liquidator 
after the dissolution of the Company was not void; 


(3) that inany case an objection to the regularity 
of the transfer could not be allowed to be taken by 
ihe judgment-debtor, ' 


‘Appeal against an order of the District 
Court, Coimbatore, dated the 17th Novem- 
ber, 1924, and made in Civil Appeal No. 117 
of 1924, preferred against that of the 
Court of the Principal District Munsif, 
Coimbatore, dated the lith February, 1924, 
and made in O. M. P. No. 871 of 1923, in 
O, S. No. 559 of 1916, 

Mr. V. Narasimha Aiyangar, for the Ap- 
pellant. 

Messrs. T. M. Krishnaswami Aiyar and 
M, Krishna Bharathi, for the Respondents. 

JUDGMEN;,T.—The decision in Ram- 
chandra Rau v. Kandasami Chetti (1) cited 
by the Oourt below and those relied on it— 
In re Pinto Silver Mining Co., (2) and 
In re London and Caledonian Marine Insur- 
ance Co, (3),—-as well as other cases show, 
that when a Company has been dissolved 
it ceases to exist for all purposes and its 
officers are functus officio; and that a liqui- 


- dator is also an officer of the Company and 


becomes “fiinctus officio [Vide Im re 
Westbourne Grove Drapery Co, (4) and 
Coxon v. Gorst (5).] But assuming that it is 


‘go, the question still arises whether he can» 


not complete aformal act like giving a 
transferin writing for a decree which. has 


' been already transferred, 


In the present case, the decree was trance 
ferred by auction on lst February, 1922, 
when the Company was not dissolved. It 
has been! held in Afzal v. Ram Kumar 
Bhudra (6), Dagdu v. Vanji (7) and Govin- 
darajulu Naidu v. Ranga Rao (8) and we 
see no reason’ to depart from the view 
adopted by these decisions—that a decree 
is not ari actionable elaim within the mean- 
ing of the Transfer of Property Act 


(1) 18 M. 498; 6 Ind. Dec. (N. s.) 698. 
2) (1878) 8 Ch. D. 273; 47 L. J. Oh, 591; 38 L. T. 


“R. 622. | 
' O (1879) ll Oh. D. 140; 401, T. 666; 27 W. R. 


(4) 1879) 39 L. T. 30; 2? W.R. 37, 


4 
— (8) (1891) 2 Oh. 73; 60 L. J. Ch. 502; 64b. "T. 444: 
MU Ws l | T. 444; 


(8) 12 ©. 610; 6 Ind. Dec. (N. 8.) 415, * 


RY 24 B. 502; 2 Bom. L. R414; 12 Ind. Dec. (x. 8) 
.  (8)02 Ind. Cas, 235; 40 M. L.J. 124; 13 Le W, 97. 


(1921) M, W, N; 08; 29 M. L. T. 99, 
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and, therefore, an assignment of a decreà 
need not be in writing. It follows tbat 
the assignment was valid and complete. 
But for purposes of execution under the 
Civil Procedure Code, O. XXI, r. 16 requires 
the transfer to bein writing. This writing 
has since been’ given by the original 
transfer ar after he has ceased to be 
liquidator. There is nothing in the Com- 
panies Actor in thedecirions onit which 
prohibits him from doing so or which 
compels us to regard it as void seeing that 
the original transfer was effected by him 
at atime when he was liquidator, What- 
ever looseness or irregularity there may 
bein such a procedure neither the Com- 
pany nor its share-holders, complain of it 
and we donot see how a person in the 
position ofa judgment-debtor should be 
allowed to do so. 

The result is that the application-of 2nd 
July, 1923, was proper application’ and 
though not represented immediately after 
having been amended, was a step-in-aid 
for execution. 

The present application is, therefore, in 
time, The appeal is allowed with costs 
here and in the lower Appellate Court. 
The appellant will be permitted to proceed 
with the execution of the decree in accords 
ance with law. Costs in the first Court will 
abide the result, 

V. N. V. Appeal allowed, 

LAHORE HIGH COURT. 

SEocoN» Civin ApePEAL No, 2282 or 1927, 

February 15, 1928. 
Present:—Mr. Justice Bhide. 
Mastur OHHITAR MAL- Deranpanir= - 
APPELLANT ; 
versus 
RADHA RAW AN-—PLAINTIFF AND 
OTHERS—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s; 11—Re& 

judicata—PFoundation of the rule-~-Appeals from two 


suits tried together—Abatement of one appeal—Res 
judicata. em . 

The foundation of the rule of res judicata is that 
& question must be once fairly and finally tried by 
a competent Court and after this has been done all 
further litigation about it must be coneluded for 
ever between the parties. [p. 566, col. 1.] 

Lachhmi v. Bhulla (1), referred to. 

It is well-established that on the filing of -an ap- 
peal the matters in dispute cease to be res judicata 
Hod once more become res sub judice, Where two suits 
are tried together and appeals are preferred from 
both butane ofthe appeals sabates, the decision in 
the case the appeal from which has abated does not 
operate as res judicata. [p. 566, cols, 1 & 2. : 

Lachhmi v. Bhulli (1) and Obedur Rahman V, Dars 


bari Lat (2), referred te, 
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-"'fSeeond appeal from a- decree: of the 
. District Judge, Hissar, dated the 25th May, 
1927, affirming thatofthe Senior Subordi- 
nate Judge, Gurgaon, dated the: 23rd July, 


Mr, Rama Nand, for the Appellant. 
| Mr. Shamair Chand, for the Respond- 


i ents, 1 
' JUDGMENT.—A preliminary objec- 
tion has been raised in this appeal that it 
‘was not properly instituted/as no copy of 
‘the full judgment of the lower Appellate 
‘Court was filed till after the period of 
limitation had expired. It appears that 
‘there’ were two connected appeals before 
the lower Appellate Court and a full 
_judgment was recorded in one while a 
brief order referring to the full judgment 
was recorded in the other. A copy of this 
brief order alone was filed withthe present 
appeal and a reference was made to the 
copy of the full judgment which was filed 
ina connected appeal. The latter appeal 
was rejected by the Division Bench, while 
the present appeal was admitted. It is 
stated by the learned Counsel for the ap- 
pellant, -that when the Division -Bench 
admitted this appeal, it had noted that only 
a copy of the brief order had been filed 
with this appeal and that he was then 
ordered to file acopy of the full judgment 


and this was accordingly filed later. ‘Chere. 


is an application stating these facts onthe 
record along the copy ofthe full judgment 
nd Counsel is also prepared to file an 
davit if necessary. ‘I'he learned Counsel 








copy of the full judgment, if they did 
intend to grant any extension of time 
“and wanted to leave the question open. 
On the whole it seems preferable in the 
circumstances of the case to hold the appeal 
to'be withia time aad I, therefore, overrule 
the preliminary objection. 
‘The facts may be briefly stated as follows 
. for the purposes of this appeal. There was 
a dispute between the parties about a path 
leading to a temple through Khasra No. 
1413 belonging to one Chittar Mal. On the 
17th of August, 1925, Ohittar Mal instituted 
asuit on the allegation that this path had 
` been unlawfully made by the defendants 


~ 
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Radha Rawan and others 4 -shorb.timé 
before the suit and prayed for an injunction 
for the closure of the path.. a 

On the 27th of August, 1925, Radha Rawan 
instituted a cross-suit against OChittar Mal 
and his tenants alleging that the path 
referred toabove had been .in existence for 
along time and that he had acquired & 
right of easement with respect to. it,. but 
that Chittar Mal and his tenants had recent- 
ly closed it unlawfully. He prayed for. an 
injunction restraining Chittar -Mal and 
ord from interfering with the user of the 

ath, : T 
j The above two suits were tried to- 
gether and disposed. of by a single 
judgment by the Subordinate Judge who 
dismissed Ohittar Mal's suit. and grant- 
ed the injunction prayed for by. Radha 
Rawan. Ohitiar Mal then filed appeals in 
both the suits: In the appeal arising out 
of Ghittar Mal's own suit against Radha 
Rawan, etc., it was found that one respond- 
ent named Keshab Dev had died ‘and. no 
application for impleading this legal 
representatives had been made within time. 
As a result, theappeal had abated, against 
Keshab Dev and as the. decree in. favour 
of the rest could not be set aside when the 
‘appeal had abated as against Keshab Dev, 
the learned District Judge held the appeal 
abated in its entirety. The learned District 
Judge further held that as the finding of 
fact with respect to the path in dispute in 


.Ohittar Mal’s suit thus became final, it 
.operated as res judicata for the purposes of 


the other appeal and the latter was also 


- accordingly dismissed. 


Second appeals were filed in both the 
cases.. The second appeal in Ohittar Mal's 


‘own suit was dismissed at a preliminary 


hearing, while the present appeal which 
arises out of the suit filed by Radha Rawan 
was admitted. Thesole point for decision 
in this’ appeal is whether the learned 
District Judge was right in holding that the 
first appeal arising out of Radha Rawan’s 
suit was barred on the principle of res 
judicata on account of the abatement of the 
appeal in Chittar Mal’s suit. It seems to 
me thats. 11, O1vil Procedure Code, cannot 
be held tobe applieable,as both the suits 


. were decided together and there was no 


“former suit” within the meaning of that 
section. Consequently if the appeal before 
the lower Appellate Court was at all barred, 
it could qnly be so barredon the general 
principle of res*judicata, i 


a 


h 


' judice. 
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"The- learned Counsel for the appellant 
eontendedion- the. authority of the recent 
Fall Bench ruling Lachhmi v. Bhulli (1), 
that-thé present case stands practically on 
the:game footing as the one dealt with in 
that ruling as the appeal in the connected 
case was held to have abated in its entirety. 
‘His -contention is that the position was 
practically the same as though no appeal 
had been filed in that case.. No direct 
&uthority in- support of this proposition 
was, cited. The- learned Counsel.for the 
respondent, on the other hand, argued that 
the ‘abatement’ was tantamount to a 
“decree’, that the second appeal in that case 
had also been rejected and that the finding 
of fact in Ohittar Mal’s case has become 
ed the principle of res judicata fully 
applies. - < 
"There can be no doubt that the question 
at issue in both the cases was substantially 
the same, viz, whether Radha Rawan, : etc., 
had a right of easement with respect to the 
path in dispute. The foundation of. the 
rule of ‘res judicata’ is that a question must 
‘be once fairly and finally tried by a compe- 
tent Court and after this has been -done all 
further litigation about it must be con- 
cluded for ever between the parties [vide 
‘Lachhmi v. Bhulli (1) The question for 
consideration, therefore, is whether this 
condition has been fulfilled in the present 
‘case. Now, in the first Court there was 
‘admittedly one trial, as the suits were tried 
together. Appeals were filed in both the 
‘guits; but one of the appeals having abated, 
‘no’ decision on merits was given by an 


Appellate Court. In the Full Bench- ruling 
referred to above it was remarked by Tek 
“Ghand, J., that the basic conception of the 


doctrine of res judicata is that there must 


‘have been at least one fair trial of the 
` issue resulting in a decision by the Court of 
‘ultimate appeal. Taking this to be the 
` test so far as the general rule of ‘res 
` judicata' is concerned, the present ‘case 
“would appear to stand practically on the 
“game footing as the one dealt with in the 


Fall Bench ruling. For although, there 


' have been appeals up to this Courtin the 


connected case, no decision has been given 
on ‘merits by the Appellate Courts. It is 
well-established that on the filing of an 


` appeal the matters in dispute cease to be 


res judicata and once more become res sub 
On account of the appeal in- the 


(1) 104 Ind. Cas. 849; 8 Lah, 384 at p.395; A. L R. 


1997 Lah. 289 (F. B.). 
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connected case having abated, the matters 
were never finally decided by the Appellate 
Court and should not, therefore, operate as 
yes.judicaia, This view is supported by 
the décision of a Division Bench of this 
Court in Obedur Rahman v. Darbari Lal 
(2. Following that ruling, I hold that the 
first appeal in this case was not barred on 
the principle of res judicata.. I accept the 
appeal and setting aside the order of the 
lower Appallate Court remand the case for 
re-decision‘to that Court under O. XLI, r. 23 
of the Civil Procedure Code. In view of the 
law point involved, which is not free from 
difficulty, leave the parties to bear their 
costs in this Court. - 

R. L. Appeal accepted. ` 

(2) 98 Ind. Das, 584; 7 Lah. 423; 27 P. L, R. 603; A. T. 
R. 1927 Lah. 1. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. . |. 
Szoonp Orvin AprPRAL No. 221 or 1926. 
January 19, 1928. ~ 
Preseni;—Mr. Findlay, J. C. ~ 
RAMOHANDRA NARAYAN--. 
. PLAINTIFF-——APPELLANT 


JAIDEO RAMJI—DErzNDANT— 
RESPONDENT. E 
Transfer of Property Act (IV of 1882), s. 58 









tion—Suit, and partition proceedings, distinctio, 
tween—Lis pendens, doctrine of. s 
Partition proceedings ‘in Revenue ~ Court 
@ priori non-contentious. [p. 567, col. l.] - 
Chandan Singh v. Fakirgir (1), followed. 
Partition proceedings are in their essence di 
froma suit. Every suit prima facie involves 
contest between them and this is true’ even 
uncontested suit, where what the plaintiff wis: 
that he should obtain a decree by which hr 
effectively obtain his relief. In partition procee 
parties on either side may be agreeable theret AME 
main object being that a formal record shov30u. 
made by the Revenue Authorities of the arrang oyy- 
they desire eiected. [p. 567, col. 2.] NA Ig 
Shaik Khan Ali v. Pestonji Eduljee Guya! P91 
and Jogendra Chunder Ghose v. Fulkumari (4), PE, 
red to. ‘130 
The correct method of stating the doctry 493 i 
lis pendens is that neither party to the litigati 
alienate the property in dispute so as to afe 2119 
opponent. [p. 568, col .1.] Bo ' 
Faiyaz Husain Khan v. Prag 
lowed. . WB , 
Appeal from a decree of the Dist, 
Judge, Nagpur, dated the 12th Februa. 


1926, in Civil Appeal No. 214- of 1924, b 


Narain (50g 


109.1, C. 1936. 


Mr, V. R, Dhoke, for the Appellant. 
My. EN, Padhas, for thé Respondent. 


. SUDGMENT.—The facts of this case 
are sufficiently, clear from the lower Courts’ 
judgments, and the only point in dispute in 
the present second appeal is whether or not 
the doctrine of lis pendens applies to the 
case. This, in turn, largely depends on 
whether the partition proceedings, as 
evidenced by.Ex. P-1, the! order therein, 
were contentious or not. Before dealing 
with this matter, However, I desire to allude 
to the fact that the Pleader for the appellant 
desired me: to` take. into account certain 
documents which were filed with the petition 
of appeal in the lower Oóurt, as, it has been 
suggested, these would throw light on the 
question of "whether the partition proceed- 
ings. were or were not contentious.’ As 
regards thésé documents, an objectionable 
and erroneous practice ‘was exercised of 
filing them with the pétition of appeal under 
a note that they were filed “for facility of 
reference," -There were documents which, if 
> the plaintiffappellant thought, were neces- 


N 


sary or relevant to his case, could and should: 


have been filed in the first Court. If there 
were any good reason for. not having pro- 
duced them there, his proper procedure was 
to have filed an application in the lower 
Appellate Court for their due admission 
there. Neither course was taken and it wag 
obviously attempted to have them brought 
on record, so tospeak, by way of a side-door. 
The Judge of the lower Appellate Court has 
very properly ignored these documents and 
hot admitted them on record and I also am 


. compelled to treat them aceordingly. 


— X. 


~! - The one question in the case, therefore, 
is whether the partition proceedings were 
contentious or not. The order of the Parti- 
tioning Officer shows that the non-applicant 
in the partition proceedings had no objection 
to the partition. He had, however, advanced 
a claim to share in the field with which we 


1 


are not concerned, but, as the Revenue 
Officer had apparently pointed outto him 
" that the field in question had been in 
exclusive. possession of the other party for 
nearly seven years, he could not claim a 
share in it, the non-applicant thereupon 
concurred in this view. Can it not, in those 
circumstances, be said that the partition 
roceedings in question were contentious 
ornot. That partition proceedings may be 
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proposition:.cf, Chandan Singh v, Fakirgit. 
(1). The decision of Skinner, A. J. Ó., in 
Dhirajsingh v. Dinanath (2) does not seem. 
to be peculiarily apposite in the circum- 
stances of the present case. In the suit in 
question there has obviously been for some 
time a.contest, and the mere fact that, 
eventually-a compromise. decree was passed. 
was held: by the learned Additional. 
Judicial Commissioner. :not to imply 
that this litis contestatio had ceased. 
In its very nature,. however, as, has, 
frequently “been pointed out, a partition ` 
proceeding is, in its essence, different from a. 
suit. Every suit, prima facie, involves some 
contest between the parties, or a claim to be. 
settled between them, and the latter. 
proposition is true even of an uncontested 
suit, where what the plaintiff wishes is that 
he should obtain a decree by which he can. 
effectively obtain his relief. In partition 
proceedings, parties on either side may be, 
agreeable thereto, the main object being 
that a formal record should be made by the 
Revenue Court of the arrangement they. 
desire effected. In other words, the parties, 
in @ partition suit need not necessarily start 
with any difference between them, whereas, 
even in an uncontested civil suit, the posi-, 
tion is very different, Every case of this sort. 
must be decided on the particular merits 
ereof. = | 
E am aware that.the decision^in Shaik, 
Khan Ali v. Pestonji Eduljee Guydar (3), 
was so far dissented from by. Maclean, O. J.,. 
and Banerjee, J., in Jogendra Chunder, 
Ghose v.-F'ulkwmari (4), but, even in the 
latter case, Maclean, O. J., remarked as. 
follows:— a a 
“A contentious suit is a suit involving. 
contention, and it is perhaps difficult to, 
predicate of any suit, atthe moment of its 
inception, whether or not it is likely to be 
contentious; but if, in point of fact, it turns 
out to be a suit which was contested, as is 
the ease here, then, to my mind, the suit, 
is a contentious one and the section applies.. 
It seems to me that in order to appreciate 
whether the section applies, we must regard 
the event, and in this case the event showed. 
ntested suit." Qo T 
ji This principle, with all due deference, I 
fully coincide in and, if we apply it to the 


- (1) 27 Ind. Cas. 940; 11 N. L. R. 21. 
(2-8 Ind. Cas. As 6 N. L. R. 140. * 
O. W. N. 62. l 
l ts 27 O. 77, 4 C, W.N. 254; 14 “Ind. Dec. (x. s) 
5l. E. 4$ * 
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frets of thé present ease, there can, I think, 
be no question but that, on the terms of P- 
J, the partition proceedingsin question were 
utterly non-contentious. The decision of 
their Lordships: of the Privy Council in 
Faiyag Husain Khan v. Prag Narain (9) 
contains nothing which, in my opinion, 
would imply that, in the presént ‘cage, the 
doctrine of lis pendens necessarily operated. 


: Even if itcan beheld that the objection 


r 
ab 
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raised and withdrawn with ‘reference to an 
éntirely different-field would have rendered 


‘the proceedings contentious, there has been 


no proof of when the objection was first 
raised, or even of when the non-applicant in 
the revenue proceedings was served with 
notice. JI am of opinion, therefore, that the 
District Judge was correct in holding that 
there were no contentious proceedings 
regarding the land in suit. 

- Further, I am of opinion that, in any 
évent, the terms of s. 52 of the Transfer of 
Property Act, did not apply and could not 
apply proprio" vigore in the facts of the 
present case. There was admittedly no 
contention whatever regarding the present 
field, but as regards an entirely different 
one, if as I have said, it could, with any 
accuracy, be predicated- of the partition 
proceedings that there was any contention 
nt all. As Lord Macnaghten pointed out in 
Faiyaz Husain Khan v. Prog Narain (5) 
quoted aboveat page 345* the correct method 
of stating the doctrine of lis pendens is that 
pendente lite neither party tothe litigation 
can alienate the property in dispute so as to 
affect his opponent. If this principle be 
applied tothe facts of the present case, it 
seems to me obvious that no question of lis 
pendens arises at all. I am, therefore, of 
ópinion that the decision of the lower 
Appellate Court is a correct one. 

“I desire to add that, in the course of 
argument, the Pleader for the appellant 
made some effort to suggest that the terms 
of the lease were such as to imply that it 
was not one made in the ordinary course of 
management of the village and was possibly 
a bogus or fraudulent one. No such ground 
was taken in the petition of second appeal 
and, in any event, the finding on this 
point by thelower Appellate Court is not 
one which 1 see the slightest reason for dis- 


turbing, even ifit were open to me to do so. 


(5) 29 A. 339; 11 O. W. N. 561; 34 I. A. 102; 4 A. L. 
7344. 5 O. L. J. 563; 17 M.L. J.263; 9 Bom. L.R. 
656:2 M.-L T.191; 100. C. 314 (P. O).e . . > 
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The appeal aéeordingly fails and is 

dismissed. The appellant must bear the ` 

respondent's costs. Costs in the lower 


Courts ns already ordered. 
G. È. D. . Appeal dismissed. 
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LAHOREHIGHCOURT. . 
Seconn Civit, APPEAL No. 2481 or 1927. 
February 16, 1928. 
Present :—Mr, Justice Addison. 
BHAGWAN SINGH AND oTHERS— 
DEFENDANTS—APPELLANTS 
: versus 
“HARI SINGH AND cCTHERS—PLAINTIFFS 
i -— RESPONDENTS. 
Injunction—Suit for mandatory injunction—Speciol 
injury, necessity of. eg 
. Ina suitfor mandatory injunction it is necessary 
io prove special injury or substantial damage. [p. 
569, col. 1.] a 
Second appeal from a decree ofthe Ad- 
‘ditionel District Judge, Hoshiarpur, dated. . 
the 23rd August, 1927, modifying that 
of the Subordinate Judge, Fourth Class, 
Hoshierpur, dated the 20th December, 1926. 
à; Mr. Mehr Chand Mahajan, for the Appél- .- 7 
lants. 
Mr. Shamair Chand, for the Respondents. 
ORDER.—This suit was brought by 
certain plaintiffs against the defendants for 
a permanent injunction to issue to them 
to remove three obstructions in the shape 
ofsmell tharas and also to remove the , 
enclosing thornbushes from a taur. Admit- 
tedly all these constructions areon joint 
shamilat land inside the village abadi, 
The trial Court held that all four alleged | 
obstructions had been in existence for 
more than six years and that the suit was 
time-barred as regards all of them under 
Art. 120 of the Limitation Act. It 
also held that the three small tharas 
caused no interference with the paseage 
and that thus the plaintiffs had no right to 
sue, On appeal the Additional District Judge 
concurred inthe view taken with regard to 
the three small tharas but I have been E 
unable to understand clearly his finding 
regarding the taur marked No. 4. Certainly 
his finding as regards it is nota definite 
finding that it was constructed witbin six 
years as it should have been. ' The plaintiffs’ 
allegation was that it was constructed a 
year before the suit. The finding on this 
point -was more or less tothe effect that the. 
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Gral or taur was a part of the shamilat 
and the defendants’ possession could not 
bs said to bs adverse (a point, which was 
never pleaded and could not have been 
pleaded) Hə then went on to say that it 
was evidently necessary for the common 
, use of the villaga and appeared to have been 
unjustly misappropriated by the defendants. 
When this was-done, however, he has been 
vary careful not to say. He then accepted 
the appeal as regards the barah and granted 
the injunction prayed for with respect to it. 
The appeal was dismisssd in respect of the 
three tharas. Against the decision as 
regards the banah or taur the defendants 
have preferred'this second appeal, while 
the plaintiffs have put in cross objections 
with regard to the decision as to the three 
tharas. 
' I think that the finding of the Additional 
District Judge as regards the three tharas 
is sufficiently definite. It was to the effect 
that they cause no serious obstruction to the 
plaintiff, or to the residents of the village, 
and the suit with respect to them was, 
therefore, rightly dismissed. This is a suit 
for an injunction and not for joint posses- 
sion. In suits for a mandatory injunction 
it is necessary to prove special injury or 
substantial damage before such a suit can 
lie. There are concurrent findings that 
the three small tharas caused no serious 
obstruction or interference with . the 
passage of the plaintiffs, I, therefore, 
dismiss the cross-objections but without 
costs. 
. For the reasons already given by me 
above the appeal must be remanded to the 
District Judge, Hoshiarpur, under O. XLI, 
r. 25, for aclear finding in connection with 
the barah. At presentthere is no finding 
which can be understood. The District 
Judge should come to a clear finding that 
the encroachment was made within six 
years or beyond that date. Ifit was made 
beyond six years itis admitted that thesuit 
is time-barred in respect of it. Return 
to be made within three months. Ten 
days will be allowed for objections after 
receipt of the remand order. 

R. L. ) 

` Case remitted for finding. 
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NAGPUR JUDICIAL COMMIS- 
|" SIONER'S COURT. 

. Sgcoup Givin Appeal No. 321-B oF 1925, 

! . * January 30, 1928, 
Present:—Mr. Prideaux, A. J. 0O. 
YASODIBAI—PLAiINTIFF —ÁPPDELLANT 

versus V. 
GOVIND GOPAL-—DEFRNDANT— 

| RESPONDENT. 
` Hindu Law—Widow—Acquisition of properry out 
of savings—Property, whether stridhan—Tests. — *,/ | 

In the absence of a clear intention to keep it 
Separate, property purchased by a widow out of the 
savings from the income of the estate of her deceas- 
ed husband, does not constitute her,stridhan, but 
forms part of the corpus of the estate and passes to 
the reversioner after her death. [p. 571, eol, 1.]- 

Jaikrishna v. Savitri (3) Keshav Pandurang 
Lokhande v. Maruti Krishna Shinde (4), Ayiswarya- 
nandaji Saheb v. Siwaji Raja Saheb (5), Sheolochun 
Singh v. Sahib Singh (6), Isri Dutt-Koer v. Hansbut- 
ti Koerain (7), Kula Chandra Chakravarti v. Bama 
Sundari Dasya (8) and Rajah Venkata Narasimha 
Appa Rao Bahadur v. Rajah Surnani Venkata Pury- 
shottama Jugganadha (9), relied on. 
_ Appeal against a decree of the Addi- 
tional District Judge, Khamgaon, dated the 
24th June, 1925, in Civil Appeal No, 20 of 
1924. 

Mr. V. N. Bapat, for the Appellant. : 

Mr. M. R. Bobde; for the Respondent. 


JUDGMENT.-—The subject-matter of 
this case is a house, described in: the plaint, 
situated at Mauza Tambhi alias Jagirpur. 
The plaintiffsues for possession of her half 
share in the house ani for recovery of 
Rs. 27 as rent by way of damages for three 
years, 1919 to 1921, The original owner of 
the house is said to be one. Vinayak Sada- 
sheo Oke who died in 1896 and left a widow 
Musammat Umabai and two daughters, 
Yeshwadabai, wife of Dattatrya Gadgil, and 
Annubai, the deceased mother of the plaint- 
iff. After Vinayakrao's death Umabai, as 
his widow, inherited the house in dispute 
and was in possession till 1906. Umabai 
died in 1913 and Annubai died two years 
after her mother's death. .The plaintiff, 
therefore, is the next reversioner of .Vina- 
yakrao and entitled to possession of the 
half share of the housein suit 

Defendant No. 2 is the tenant of defend- 
ant No. 1 who contests the suit. Defendant 
No. 1 denied the ownership of Vinayakrao 


. over the house in dispute and stated that it 


belonged to one Parashram Bhagwant 
Oke and that Umabai was in possession on 
behalf of Parashram’s son named Krisbnaji 
Parashram Oke Vinayakrao was never in 
possessiqn and the plaintiff could not, there- 
fore, claim any right to the house. In the 
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alternative-it was pleadéd that, even if it 
was held that the house belonged. to Vina- 
yakrao, the present building was built by 
Umabai two or three years after Vinayak- 
rao's death and with her own money. The 
house belonged to her and she had a right 
to dispose of it." She sold the dhaba house 
‘in syit /to one Shivappa son of Sakharam- 
appa for.Rs. 100 in 1909 by a registered 
18 — giving him possession, and Shiv- 
appa subsequently orally sold the same 
‘house to defendant No. 1 for Rs. 75 in 1912 
‘dnd put him in possession. The house was 
sold for-Umabai's maintenance and house- 
-hold expenses. Thus the sale was for legal 
necessity and binding on the plaintiff. It 
"was further pleaded that the plaintiff had 
been impleaded as co-defendant in Civil 
' “Suit No. 73 of 1921, filed by the plaintiff's 
maternal aunt Yeshwadabai against de- 
fendant No. 1 for her half share in the 
house in suit. In the said suit the present 
-plaintiff did not claim her half share and 
hence she could not now maintain the pre- 
‘sent suit, It was further contended that 
Shivappa had made due enquiries and pur- 
chased the house after being satisfied that 
there was legal necessity. 


- The findings ofthe trial Court may be 
summarised as follows. The property in 
suit belonged to Vinayakrao and was in his 
possession till his death. Vinayakrao died 
in 1896 and Umabai came in possession of 
the house. The dhaba in suit did not be- 
long to Parashram and Umabai did not 
live there on hisaecount. Umabai died on 
15th February, 1913, leaving Yeshwada- 
‘aij and Annubai as her heirs. The 
plaintiff is the daughter of Annubai 
and herheir. Umabai re-built the dhaba 
‘with her own money and in 1909 she sold 
it to Shivappa. Shivappa, however, made 
no enquiries and did not satisfy himself 
a3 to the existence of necessity. The 
sale wasnot for legal necessity. The pro- 
perty not being Umabai's own, she had no 
right to sell. The plaintiff can bring the 
suit. The defendant did not spend Rs. 6 
for repairs. Shivappa did sell the house 
orally to defendant No. lin 1912. The de- 
fendant is-not estopped from denying the 
title and possession of Vinayakrao. A de- 
cree was passed in the plaintiff's favour. 


On appeal the lower Appellate Court holds 
that the plaintiff could bring the present 
guit despite her failure to plead title to the 
ghare in the old suit fled by heremother's 
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sister. It was further held that the eite 
belonged to Vinayakrao with the old houge 
thereon. Dealing with the question of the 
building itself being an accretion to the pro- 
perty, of Vinayakrao, the Judge writes :— 


“ There is absolutely no evidence to show 
that Umabai intended to treat the dhaba aa. 

erown individual property or the pro- 
perty of her deceased husband Vinayakrao.” 

The Judge, going on the case of Ram. 
Dayal v. Sumer Singh (1) holds that the 
superstructure on Vinayakrao's site was not. 
an accretion to Vinayakrao’s property. 
Umabai could sell the superstructure but 
not the site which belonged to Vinayakrao. 
The Judge then held that the plaintiff is 
entitled to half ths site of the dhaba and 
asked the defendant to deliver possession, 
of that site to the plaintiff by removing his. 
superstructure on it. Against that decree 
the present second appeal has been filed 
by the plaintiff. : 


The one point argued here is whether 
the house was or was not an accretion to 
Vinayakrao's property. For the respondent: 
it is contended that it is a point which 
eannot be decided by this Court as it is 
really a finding of fact ; i. e., the inference 
as to intention would be drawn from the 
facts. Iam referred to Rajah of Ramnad: 
v. Sundara Pandiyasami Tevar (2), a case 
which does net seem to me to apply. Fur- 
ther, there is no finding of fact concerned, 
for the lower Appellate Court states that 
there is no evidence to show whether- the 
widow intended to treat the house.as her 
individual property orthe property of her 
deceased husband. We know what the 
facts are and the widow's intentions are 
only to be inferred from the facts. It is 
stated for the respondent that merely be- 
cause she had a widow's interest it does not 
follow that she had only a limited interest: 
in the house, and it is clear from the sale 
of the house and site that she also consider- 
ed the site to be her own. I am referred to 
Jaikrishna v. Savitri (3), Keshav Pandurang 
Lokhande v. Maruti Krishna Shinde (4) and 


~ 


(1) 32 Ind. Cas. 356; 2 O. L. J. 466. ; 

(2)49 Ind. Gas. 704: 42 M. 581; 17 A. L. J. 153; 36 
M.L J. 164; 23 0. W. N. 549; 99 C. L. J. 551; 95 M. 
L. T. 400; 21 Bom. L. R. 885; (1919) M. W. N. 511; 
10 L. W. 322; 46 I. A. 64 (P. ©). 

(3)79 Ind. Ogs. 627; 7 N.L. J. 187; A. IR. 1924 


Nag. 406. 
(4) 62 Ind. Oas. 954; 23 Bom. L. R. 803; 46 B, 37; A. 
I. R, 1922 Bom. 144, 
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Ayiswaryanandagy Saheb -v, Siwaji . Raja 
Saheb (4).. 'There is. no doubt that iu these 
eases the widow can eitherspend the income 
which she inherits from her husband or ac- 
cumulateit for her own benefit; and in eases 
where. she purchases properties -or invests 
_ her savingsand- indicates by her conduct 
an intention that the properties purchased 
out of her savings should form part of her 


husband's estate, such savings should fol- 


jow the same rule as regards devolution to 
her husband's estate and should be treated 
as accretions to the estate, In the Privy 
Gouncil case of Sheolochun Singh v. Sahib 
Singh (6) itis stated that the prima facie 
presumption is that it has been the widow's 
‘Intention to keep the estate one and entire 
‘and that the sfterpurchases are an incre- 
` ment to the original estate. The same 
‘principle is mentioned in Isri Dutt Koer v. 
Hansbutti Koerain (1). In Kula Chandra 
Chakravarti v. Bama Sundari. Dasya (8) it 
was held that " property acquired by a 
Hindu widow, with. accumulations of the 
income of her husband's estate, does not 
constitute her stridhan but forms part of 
the corpus of the estate and as such is in- 
alienable except for purposes that would 
justify alienation of thé original estate "; 
and. in Rajah Venkaia Narasimha Appa 
‘Rao. Bahadur v, Rajah Surnani Venkata 
Purishottama Jugganadha (9) their Lord- 
‘ghips of the Madras High Oourt stated that 
‘the buildings, being on land belonging to 
the estate, would go with the estate. It 
' "geems, as far as the law goes, and in the 
absence of any evidence to show what Uma- 
‘bai intended the house to-belong entirely to 
“herself, it must be held on the facts of thé 
“case that the house was an accretion to the 
:estáte of Vinayakrao. It was built on land 
left by-him a fact which in itself strongly 
‘goes to support the theory that she intend- 
'éd to increase what had been left her, 
"Holding this view, I must set aside the 
decree of the lower Appellate Oourt and 
'rstore that of the first Court ‘granting to 
“tan plaintiff a half share in both the site 
‘a.d house, together with the money 
decreed, if 


(5) 92 Ind. Oas..928; 49M.L.J. 568; A. LR. 1926. 


“Mad. 84; 49 M. 116. 


(6) 14 C. 387 at p. 393: 14 I. A. 63;.11 Ind. Jur. 231; 


. 0 Sar. P. C. J. 1; 7 Ind. Dec. (N. &.). 257 (P. C.), 
(7) 10 O. 334 at p. 335; 10 I. 4.150; 13 C. L. R. 
“414; 7 Ind. Jur. 557; 4 Bar. P. C. J. 459; 5 Ind. Dec. 
* (x. 8.) 217 (P. O.). e uM 
. (8) 22 Ind. Cas. 701; 41 O. 870. ' ME 
.. (9).31 M. 321 at p. 325; 4M. L,'T; 9; 18 M Li. J. 
409. eet if 
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" The respondent will pay his own and the, 
appellant's costs in the present suit. 
sio, Appeal allowed. , 
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LAHORE HIGH COURT. 
Szoonp Orv, APPRAL No. 2667 or 1927. 
February 29, 1928. 
: Present:—Mr. Justice Jai Lal. : 
.Musammat RAJJIANDANOTRER— — 
DEFENDANTS-~APPELLANTS . 
versus? . f 
ABDUL HAMID, Minor, Turovan 
. "` ABDUL'LA—PLAINTIFF—RESPONDENT. . 
Provincial Small Cause Courts Act (IX of 1887), Sch’ 
II, cl. 85 (it) —Suit for recovery of ornaments or : 
their money value—Allegations in plaint amounting to 
criminal charge-—Jurisdiction of Small Cause Court. + 
A suit for the recovery ofornaments or their value 
where the allegations in the plaint amount toa charge 
of criminal misappropriation or bféach of trust 
in respect of such ornaments is excepted from thé 
eognizancs of a Court of Small Causes. [p. 572, col. 1,1 
Second appeal from a decree of the Sub- 
ordinate Judge, First Class, exercising 
powers as District Judge, Jullundur,; dated 
the 21st February, 1927, reversing that of the 
Subordinate Judge, Fourth Class, Jullun- 
dur, dated. the 13th August, 1926, » 
- Mr. Fakir Chand, for the Appellants. 
Dr. Nand Lal, for the Respondent. E 
JOÜDGNMENT.—TIhe respondent . in- 
stituted a suit against the appellants for:thg 
return of .certain. ornaments and house- 
hold goods or their value Rs, 376. It wag 
alleged by the plaintiff that defendant 
No. 1 was his mother and that, after 
the - plaintiff's . father's .death, she. re- 
married defendant No. 2, and with the 
abetment of the latter, took away the 
ornaments and household goods belonging 
to the plaintiff. and. handed them over. 
to defendant No. 2 and that both were dis- 
‘posing of these articles to the prejudice 
of the plaintiff. It was alleged that as.a 
matter of fact the articles were with the 
defendant No. lin trust for the plaintiff. | 
The trial Oourt dismissed the suit. The 
Senior Subordinate Judge on appeal has 
decreed the suit. against both the. de- 
fendants. Defendant No. 1 first admitted 
the claim of the plaintiff in writing, but 
subsequently alleged that shé had been 
made to sign the admission by fraud of the 
guardian of the plaintiff, The Senior Sub- 
ordinate Judge, however, has held that this 
allegation of defendant No. 1 has not been 
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established ahd that she actually admitted 
‘the plaintiff's claim voluntarily, With regard 
to.defendant No. 2 the learned Judge has 
given no finding whatsoever whether he had 
taken possession of or had disposed of any of 
the ornaments or household goods belonging 
to the plaintiff, nor any finding asto the value 
thereof. He has accepted the appeal of the 
plaintiff and decreed the suit against both 
the:defendants. : This second appeal has bee 
presented by the two defendants. | 

A preliminary objection is taken on behalf 
of thé respondent that the suit being of the 
nature of g Small Cause suit and its value 
being less than Rs, 500 no second appeal lies 

“in this‘ Court but, having regard to the 
allegations made inthe plaint, it seems to me 
that the suitis excepted from the cogniz- 
ance of the Small Cause Courts:Act, which 
excepts from the jurisdiction of the Small 
Cause Court & suit for compensation for an 
act which is or save for the provisions of 
Chap. IV of the Indian Penal Code, would 
be, an offence punishable under Chap. 
XVII of the said Code. In my opinion the 
allegations made in the plaint clearly 
amount toacharge of eriminal misappro- 
priation, if not criminal breach of trust, 
against the two respondents, I, therefore, 
overrule the preliminary objection. 

On the merits the appellant Musammat 
Rajji, who was defendant No. 1 in the trial 
Court, having admitted the plaintiff's claim, 

ia not entitled. to appeal from the decree 
passed against her on her own admission. 
` Her appeal, therefore, is hereby dismissed 
with costa. 

With regard to Abdul Ghani appellant, 
defendant No. 2,in my opinion the Senior 
Subordinate Judge has not given a proper 
decision. He has not decided whether this 
appellant received the property belonging 
to the plaintiff respondent and if he received 
it what was the. value of such property. I 
consider that, under the circumstances, the 
case must be remanded tothe learned Judge 
with direction to submit a finding to this 
Court on the points mentioned above. The 
remand is under O. XLI, r. 25, of the Oivil 
Procedure Code. Report within two months. 

E, L. Appeal dismissed, 
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MADRAS HIGH COURT. 
Civiu ÁPPEAL No. 288 or 1923. 
^. . December 1, 1927. 

Present; —Justice Sir C..V. Kumaraswami 
Sastriar, Kt., and Mr. Justice Reilly, 
RAJAGOPALA AYYENGAR AND OTHERE— 

PLAINTIFFS —APPRLLANTS i 
yersus 
‘'SRINIVASARAGAVA AYYENGAR AND 
OTHERS— DEFENDANTS— RESPONDENTS. 

Limitation Act.(IX of 1908) s. 6—Minority— 
Suit by younger Hindu son to set aside alienation by 
father—Limitation—Elder brother's omission to file 
suit in time, effect of. , 

A suit by a Hindu younger son to set aside a sale 
by his father within three years of his ‘attaining 
majority would not be barred by the circumstance 
that his elder brother had not filed & suit within time 
n a allowed his claim to become barred. [p. 573, 
col. 2. 

Jawahir Singh v. Udai Parkash (3), followed, 

Vigneswara v. Bapayya (5) and Doraisami Siru- 
madan v. Nondisamt Saluvan (1), overruled. 


Appeal against a decree of the Court of 
the Subordinate Judge, Tanjore, in Origin- 
al Suit No. 12 of 1920. 

Mr. A. Gopalaswami Ayyanger, for the 
Appellants. 

Mr. M. Champakesa Ayyanger, for the 
Respondents. 

l JUDGMENT. 

Kumaraswami Sastriar, J.—This 
appeal arises out of a suit filed by the 
plaintiffs who are the sons of the 1st defend- 
ant for partition and for setting aside the 


alienations made by the father, the lst 


defendant. 

The case of the plaintiffs was that they and 
the Ist defendant were members of an un- 
divided Hindu family and that the father, 
the lst defendant, made certain alienations 
which they impeach as not binding on 
them for the reasons given in the plaint 
Several issues were raised, 


* 


It is only 


necessary to consider issues No. 5 and 6, 


The Subordinate Judge dismissed the suiton 
the preliminary point that the suit was bar- 
red by limitation, because the 25th defend- 


. ant, the elder brother of the plaintiffs, who 


wasa major did not contest the alienations 
within the period of limitation prescribed 
by the Limitation Actand that consequently 
the plaintiffs who were his brothers were 
barred even though the suit was brought 
within threeyearsafterthe Ist plaintiffattain- 
ed majerity and even though plaintiffs Nos. 
2, 3 and 4 are still minors,’ The Subordinate 
Judge relies upon the decisión in Doraiswa- 
mi Sirumadan v. Nondisami Saluvan (1), 
(1) 21 Ind. Oas. 410; 38 M. 118; 25 M. L. J. 425; 14 
M. L. T. 401. 2 X 
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as clear authority for the position that the 
suitis barred. He also relies on a subsequent 


case, Gottukula Surapa Raju v. Gottimk- 


kula Venkayya (2). 

It is contended for the appellants that 
the suit is not barred by limitation as the 
alienations were by the father who was 
alive at the date of the suit and who was its 
managing member and it was not competent 
for the 25th defendant to give a valid dis- 
charge or make the alienations binding on 
the plaintiffs. We think the present case is 
clearly within the ruling of the Privy 
Oouncil in Jawahir Singh v. Udai Parkash 
(3). In that case a Hindu father had sold 
certain properties andasuit was brought 
. by his younger son within three years of his 
attaining majority though the elder son had 
attained majority more than three years 
earlier and had allowed his claim to set 
aside the alienations to become barred. 
Their Lordships of the Privy Council held 
that the suit brought by the younger son 
within three years of attaining majority was 
not barred by limitation. It appears from 
page 154* of the judgment that the High 
Court of Allahabad against whose judgment 
this present appeal was before the Privy 
Council relied on the decision of Ganga 
Dayal v. Mani Ram (4), and differed from 
the view taken by the Madras High Court in 
Vigneswara v. Bapagya (5) and in Dorai- 
swami Sirumadan v. Nondisamt Saluvan (1). 
Their Lordships of the Privy Council observe 
as follows: “On appeal to the High Court the 
learned Judges overruled the plea of 
limitation. They relied on the decision of 
their own Court in Ganga Dayal v. Mani 
Ram (4) and differing from the view 
taken by the Madras High Court in 
Vigneswara v. Bapayya (5) and Dorai- 
sami Sirumadan v. Nondisami Saluvan 
(t), on which the Subordinate Judge 
has rested his judgment, they held 
that the conduct of Fateh Singh, the eldest 
brother, did not affect the undoubted rights 
of the plaintiff.” Then dealing with the 
question of limitation what their Lordships 
of the Privy Council say is that they 
concur with the High Courtand that they 
are of opinion that there is no substance in 

(2) 32 Ind. Cas. 802; (1915) M. W. N. 908, . 

(3) 93 Ind. Cas. 216; 48 A. 152; 21 A. L. J. 97; A. 
I. R. 1926 P. C. 16; (1926) M. W. N. 197: 50 M. L.J. 
814; 30. W. N. 365; 43 C. L.J. 374; 30 C. W.N. 
698; 28 Bom. L. R. 851; 53 I. A. 36 (P. O.). 


(4) 1 Ind. Cas. 821; 31 A. 156; 6 A. L. J. 62, 
(5) 16 M. 436: 3 M. L.J. 216; 5 Ind. Dec. (x. 8) 1010 
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the appeal. It is clear from a perusal of this 
report that their Lordships of the Privy 
Council adopted the view taken by the 
Allahabad High Court which was against 
the view taken by the Madras High Court in 
Vigneswara v. Bapayya (5) and Doraiswami 
Serumadan v. Nondisami Saluvan (1). We 
find it difficult to distinguish the facts of 
the present case from the case of the Privy 
Council We may also point out that in 
Narayana Naicken v. Venkatasami Naicken 
(6), Devadossand Wallace, JJ., held follow- 
ing Jawahir Singh v. Udai Parkash (3) that a 
muit to set aside a sale by a younger son 
within three years of attaining majority 
would not be barred because his elder 
brother had not filed a suit within the 
time and allowed his claim to become 
barred. The fact that in Jawahir 
Singh v. Udai Parkash .(3) the Privy 
Council recognised the joint cause of action 
does not help the respondents in this case 
very much because the question is whether a 
valid discharge can begiven and there is no 
authority for holding that one brother can 
give a valid discharge. We are of opinion 
that the Subordinate Judge was wrong 
in holding that the suit was barred by 
limitation and dismissing the suit on the 
preliminary question. 

Itis argued before us that plaintifis Nos, 
2to4 are minors and were born after the 
alienations and, therefore, they have no 
cause of action. Issue No. 6 hus heen raised 
as to whether plaintifs Nos. 2 to 4 are 
entitled toimaintain this suit, and that 
has not been disposed of by the Subordinate 
Judge. We do not know which grounds 
may be urged insupport of their claim. 

We reverse the decision of the lower - 
Court and remand the suit for disposal on 
the issues raised in the case. We think 
the costs of the appeal will abide and 
follow the result of this suit. The costs of 
the respondents who appear before us here 
will abide and follow the result. 

Reilly, Jə—I agree. Itis true, as has 
been argued by Mr. Champakess Ayyanger, 
that we have not before us the judgment 
of the Allahabad High Court which was 
under appeal before their Lordships of the 
Privy Council and that in their Lordships' 
judgment they merely say that on the 
question of the limitation they agree with 
the Allabalad High Court. But from the 
statement cf facts in the report it is clear 

(8) 98 Ind. Cas. 31; 51° M. L, J. 845; (1026) M, W Ni 
167; 24 I, W, 405; A, 1 R, 1026 Mad, 1190, | 
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“thah their Lordsbips were dealing with 
facts similar to those of the present case 
and that the decision that that suit was not 
barred by limitation must apply to the pre- 


sent suit. 


Y. N, V. ` Decree reversed. 


PRIVY COUNCIL, 
APPRAL FROM THE N^GPU&R JUDIOIAL 
COMMISSIONER'S COURT. 
March 15, 1928. 

Present :—Lord Phillimore, Lord 
Carson and Sir Lancelot Sanderson. 


RAMKISAN SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 


; versus 
MOHAMMAD ABDUL SATTAR AND OTHERS 
—PLAINTIFFS— RESPONDENTS. 
: Civil ‘Procedure Code (Act V o 1908), Sch. IIT, 
ara. ll—Mortgage effected without -permission of 
Collector—4J oint Hindu family—Personal liability of 

mber on mortgage executed by karta and 


minor member o } 
adult members of the family. 


j aragraphs of 
aor, mesnwhie, e 
: age : 
iei ga in consisting of four out of the 
Fight attached villages, - 


ttachment. : 
: i M foreclosure of the mortgage, it was 
P leaded that th 


the juden, addis to mortgage any part of hig 


s E ine on the 5th September, 1916, because on that 

dts the Collector c 

‘ferred on him by the 

Schedule in aa of 
; roperty. 

Dentro provinces held that by virtua of the pra. 
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visions of para. 11 ofthe Third Schedule of the 
Code of Civil Procedure, the mortgage in question 
being effected without the permission of the Collec- 
tor was void qua the four attached villages, but 
that ib was not vitiated with respect to the three 
villages which were not attached by the Oivil Cours, 
On appeal to the Privy Council, their Lord- 
ships concurred with the learned Judicial Commis- 
sioners in holding thatthe mortgage of the attached 
properties was bad. 

The karta and other adult members of a joint 
Hindu family raised money for legitimate family 
purposes by a mortgage ofthe joint property. The 
mortgage-deed contained a personal covenant by the 
mortgagors tore-pay the debt. Ina suit brought 
by the mortgagee to enforce the mortgage against 
the mortgagors and also another member of thé 
family (a son of one of the mortgagors, who was not a 
party to the mortgage, being then a minor), the 
Court below (the Judicial Commissioners of Central 
Provinces), passed a personal decree against the de- 
fendants for re-payment of the money lent. On ape 
peal, their Lordships of the Privy Council varied the 
deeree ofthe Courtbelow by limiting the liability of 
the quondam minor to his interest in the joint family 
property ; so that ‘neither will there be any person- 
al liability against him nor will he be liable in 


4 


respect of any property separately acquired, if any.' 


Consolidated appeals from a judgment 
and decree of the Nagpur Judicial Commis. 
sioner’s Court (Mr. Baker, J. O. and- Mr. 
Hallifax, J. C.) dated the 31st January, 1925,. 
varying a decree of the District Court, Naga 
pur, dated the 21st August, 1922, 


Messrs. Lowndes, K, C and Jardine, fot 
the Appellants. 


Messrs. De Gruyther, R. C. Parikh, 


‘Dunne, K. C., and Abdul Majid, for the Rea 


| JUDGMENT, 

Lord Phillimore.—Their Lordships 
have given full consideration to the 
various points which have been raised in 
fhis case; some of them are points of 
small importance; others are, no doubt, of 
considerable weight, having regard to the 
interest ofthe parties; but their Lordships 
are prepared to deal with themshortly as, ine 
deed, the considerations which lead them 
to their conclusion are not many .or very 
involved, 


First of all, dealing with the respond- 
ents who are represented by Mr. Dunne, the 
respondents Mathuradas and Gopaldaa, 
they are,no doubt, made respondents by 
the appellants, the Singhs, in their appeal, 
because they were parties to the suit, 
having been made parties to the suit by 
the plaintiff, and, therefore, they had to 
be made parties to the appeal; but they 
would obviously not have required to 


spondents. 
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come here if it had not been for the ‘ap- 
plication .made in the cross-appeal or .for 
fear of some application. As against them 
‘there is no case, l 

It has been argued by the plaintiff, 
eross-appellant, that he could support the 
Mortgage to him of the attached, pro- 
perties, though the properties were under 

_ attachment, because he could ask the 
Board to accept the view that there 
,nad been permission given by the Collector; 
but it is clear that there was no such 
permission and, indeed, itis a matter of 
fact which has been found ‘by both 
Courts in India. Therefore, the mortgage, 
being a mortgage of the attached properties, 
wasa bad mortgage and the plaintifi's 
title cannot. prevail against those respond- 
ents. 

It was sugggested and the view was 
taken by the District Judge that the 
mortgage might still stand as regards 
the two rons, because they were not in 
form sued as defendants; but the suit 


was against the whole family property. 


and the whole family property was attached, 
the whole 16 annas, and the whole 16 
annas were, therefore, within the Code 
of. Oivil Procedure, para. ll of Sch. III, 
and the mortgage was, therefore, bad and 
the subsequent transaction with Mathura- 
.das and Gopaldas. was a good one and 
must stand and they are entitled to be 
dismissed from the appeal with costs, and 
-the costs:must be paid by. the plaintiff, the 
-cross-appellant. reer 
As regards the main appeal by, the 
‘three Singhs, when the’ matter comes to 
be thrashed out there is no merit in the 
appeal quoad the father and the elder of the 
„two sons. There was clearly a personal 
. covenant to pay the debt and the judg- 
-ment of the Court of the Judicial Commis- 
.Bioner in respectof the remedy was one 
which the Appellate Court could have 
‘given andthe only thing that the appel- 
lants can successiully maintain is that 
‘they should have the decree varied by 
limiting the liability of Lachman Singh, 
ihe younger son, who was a minor at 
the time of the mortgage, to his interest 
in the: joint family . property; so that 
neither will there be any pergonal liability 
against him nor will he be liable in 
respect of any property separately acquired, 
ìf any. - | . 
., As to the cross-appeal, there really | was 
nothing that could be supported in it 


until it came to the ingenious suggestion 
made late inthe case that the appellant 
was entitled to an orderfor sale of the 
unattached villages under the, Code of 
Civil Procedure, O. XXXIV, r. 4 (2) which 
is: “In & suit for foreclosure, if the plaint- 
if succeeds and the mortgage is not a 
mortgage by conditional sale, the Court 
may, atthe instance of the plaintiff" or 
others “passa like decree,” which is 8 
decree forsale in lieu of a decree for 
foreclosure. It is suggested. now that 
this mortgage was not a mortgage by 
conditional sale and that the plaintif is 
entitled tohave such a decree as he now 
asks for. i 

Their Lordships would hesitate a great 
deal before they determined that this 
was not a mortgage by conditional sale, 
because, whatever may be the appearance 
of the document, there have been a great 
number of authorities . on* mortgages by 
conditional sale and it^ would take a 
great deal of examination before it could 
be determined that this was not such a 
mortgage. The parties throughout the 
case have treated if as a mortgage by 
conditional sale; it was so alleged by the 
defendants in their written statements: 
no objection was taken by the plaintiff 


.in reply; no issue was stated about it; 
‘the District Judge assumed it and their 


Lordships do not find that any com- 
plaint was made of his assumption ih 
the OCourtof the Judicial Commissioner. 
Therefore, their Lordships would: be very 
unwilling to decide, without a great deal 
of further examination, whether this was 
a mortgage by conditional sale or not; but, 
however that may be, to allow the.pleintiff 
at this eleventh hour, having never asked 
for this remedy either before the District 
Judgeorin the Appellate Court or by his 
ease ‘asoriginally pointed, .to get such a 
‘remedy, without very careful examination 
as to what the effect might be upon third 
parties who are not present here, would be 
contrary to all reasonable procedure. Their 
Lordships cannot, therefore, grant that — 
application nor the other points made by 
-the eross-appeal. The result is that the 
cross-appeal will be dismissed. ; 
' Onthe whole, as between the Singhs 
and the plaintiff, their Lordships think 
there ought to be no costs either of the 
appeal or of the cross-appeal. The result 
will be that the only costs which have ta 
be paid will bo those of Mathuradas and 
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Gopaldas in the two consolidated appeals, 
which will have to be paid by the plaintiff, 

Their Lordships will humbly advise His 
Majesty accordingly that the judgment of 
the Court of .the Judicial Commissioner 
should be varied in favourof the appel- 
lant Lachman Singh in the manner already 
indicated, und that the respondents 
Mathuradas and Gopaldas’ be paid their 
costs by the cross-appellant, and that no 
further or other order need be made. 

KJ R. Appeal allowed in part. 

' Solicitors’ for the Appellants:—Messrs. 
Valpy, Peckam and Chaplin. | 
= Solicitors for the Respondents:—Mesers. 
H.S. L. Polak, and Francis & Harker, — ' 


Loc zem dd 


NAGPUR JUDICIAL COMMIS- 

i SIONER’S COURT. | 
SgcoND Civin APPEAL No. 436. B cr 1926. . 
February 20, 1923. 

Present; —Mr. Prideaux, A. J. C. 
DEORAO-—PLAINTIFF—APPELLANT 
i versus 
DHONDIRAO AND oTEERS— DEFENDANTS— 
RESPONDENTS. 

Evidence Act (I of 1872), e. 70—Alttestation of mort- 
age-deed—-Admission of execution before Registrar— 
S. 70, whether applies—Proof of attestation, necessity 


LI 70 of the Evidence Act applies only to an 
aümission made in the course of proceedings in 
which the attested. document 18 produced and not to 


DHORAO v. DHONDIRAO. . 


' Rs. 400 and that the mortgage was 


an admission of execution made by an executant . 


before, and endorsed bya Registering Officer. [p. 577, 
col. 2. 
Sarh y. Murlidkar (4), followed. 

Tn a suit on a mortgage attestation of the mortgage 
was denied. The mortgagee examined himself and 
stated that the writer and one of the attesting 
witnesses were dead and that he enquired about 
but could not find out the whereabouts of one other 
attesting witness. The other witness stated that he 
had identifed the executant before the Registrar, 
but made no attempt to prove that the executant 
signed in the presence of the attesting witnesses or 
tò prove their signatures: ; 

Held, that the attestation was not proved as th 
mortgagee was bound to prove the execution of the 
deed in the presence of the attesting witnesses ihrough 
the other attesting witness if he was alive and if he 
was dead to prove the signature of one of the attest- 
ing witnesses. [ibid.]. 

Gobinda Chandra Pal v. 
yeferred to.” — 

Appeal from the decree of the Second Ac 
ditional District Judge, Amraotiedated the 


18t October, 1926, in Transfer Appeal No, 44 
Pe ons sess 


Pulin Behari Banerjee (3), 


~ 


105.1 ©. 192$ - 


i En D.W. Khathaley, for the Appel- 
ant. , ' 

Mr. A. V. Wazalwar, for the Respondents. 

SUDGMENT.—In this case the 
plaintiff claimsa foreclosure ' decree for 
Rs. 800 against defendants Nos. 1to3on 
a mortgage deed, dated 8th February, 1918, 
executed by defendant No. |, Defendants 
Nos. 2 and 3 are subsequent purchasers on 
a sale deed (Ex. 2, D-1) dated 30th March, 
1918. The plaintiff claims double the 
principal of his mortgage. The case 
proceeded ex parte against defendant No. 1. 
Defendants Nog, 2 and 3 admitted execution 
ofthe mortgage for full consideration but 
denied its due attestation. They stated 
that just before the sale, defendant No. 1 
paid Rs. 415 to the plaintiff in fullsatis- 
faction of the mortgage, but: the plaintiff 
neither passed a receipt nor returned 
the document. The trial Court found 
that defendant No.1 executed'the mort- 
gage (Ex. P-1) for' which he was paid 
-duly 
attested. Itfoundthat the re-payment of 
Rs. 415 to the plaintif had not been 
established and that Rs. 800 were due on 
the mortgage. 

Onappeal the lower Appellate Court 
found thatthe attestation had not been 
established. Italso held that the mort- 
gage-debt had not been satisfied and that 
further interest from the date ofsuit was 
allowable. A simple money-decree for 
Rs, €00 was passed against defendant No. 1 
which carried interest at6 per cent. per 
annum fromthe date of suit till realizaa 
tion, 

On appeal to this Court (Second Appeal 
No.51-B of 1925) the case was remanded, 
it being held that the lower Appellate 
Court had apparently not taken the 
piece of evidence, given in the Sub- 
Registrar's endorsement as to the 'execus 
tion of the document against the, defend" 
ants, into consideration. The lower Ap- 
pellate Court now holds that though cne 
of thetwo attesting witnesses is dead and 
the plaintiff deposed that the whereabouts 
of the other were not known, he cid 
not examine the persons from whom he 
made the enquiry about the living witness, 
He has not, therefore, complied with the 
provisions efg. t8 of the Evidence Act 
which require that one attesting witress 
at least should be examined: to prove 
execution, The Judge further statesi—- : 

"Even supposing that nore of the alteste 
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ing witnesse: are available, the plaintiff, 
in orderto establish the faet of execution 
of a document required to be attested, 
ought to prove that the attestation of one 
attesting witness at least is in his hand- 
writing and the signature of the person 
executing the document is'in the. hand- 
writing ofthat person. But the plaintiff 
failed to prove these points also. It is 
thus clear that hedidnot comply with 
the provisions of s. 69." | 

It was held that the admission in the 
Sub-Registrars endorsement was not 
sufficient to prove execution: the admis- 
Sion must be made in the course of the 
trial, The lower Appellate Court held 
that"the judgment of his predecessor de- 
livered on 30th October, 1924, stands in its 
entirety. m 

The plaintiff comes here in appeal, 
I am referred to Gangaram.v. Umaji (1) 
decided on 28th . June, 1927, by my brother, 
' Kinkhede, A.J. O. In that case he held 
' that, since the passing of the Transfer of 
Property (Amendment) Act. XXVII of 
1926, the executant's admission of execu- 
tionto the  attesting witnesses and the 
latter's attestation onthe strength of such 
admission of execution is sufficient. He 
followed Balaji Singh v. Chakka Gangamma 
(2) which is contrary tothe opinion of the 
Allahabad High Court. © | > "e. 

Section 68 of the Evidence Act lays 
down:—"If a.document is required by law 
to be-attested, it shall not be used as 
evidence until one ‘attesting witness at 
‘least has been called for the purpose ‘of 
. proving its execution, if there be an 
attesting witness alive,and subject to the 
process of the Court and capable of giving 
evidence." l 


; Section 69 of that Act states:— | 

"If no such attesting ` witness can be 
found, or if the document vurports to 
have been executedin the United King- 
dom, it must be proved that the attesta- 
tion ofone attesting witness’ at least: is 
in his handwriting, and.that the signature 
ofthe person . executing. the document 
ig in the handwriting 
' Section 70 lays down:— < < 

"The admission of: a party to an. attested 
document of its execution by himself shall 
be.sufficient proof of its execution as against 


7(1) 105 Ind, Cas, 891; A. T. R. 1928 Nag. 20, 
(2) 99 Ind, Cas. 143; 51 M. L.J. 641; A. I. R, 1927 
Mat, 85, 5 i f 
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of that person"  '' 
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him, thoughit be a document required by 

law to be attested," ~°  . 
And s. 71 says:— j 
"If the attesting witness denies or does 

not recollect the execution of the document, 


its execution may be proved by other 


evidence."  . MEM 
The amendment to s. 3 of the Transfer 
of Property Act added by Act XXVII of 
1926 gives the present. meaning of the 
word "attesting;" and by Act X of 1927, 
in 8. Z, in the definition of,.the word 
“attested” after the word "means" the 
words "and shall be deemed always to 
have meant" are inserted. I am referred 
to Gobinda Chandra Pal v. Pulin Behari. 
Banerjee (8). The execution of the mort. 
gage and receipt of consideration was 
admitted by defendants Nos, 2 and 3, 
but they specifically denied attestation. 
The plaintiff examined as-a witness states 
that. Govinda, the ‘writer, “is dead, and 
that Sheikh Ahmad, one of the attesting 
witnesses is also dead. He had enquired 
about Sadasheo from Kisen stamp«vendor 
‘and Nana petitionewriter, but his wheres 
abouts are not known. One of other. 
witnesses states that he had identified 
Mahadeo before the Registering Officer, 
This is all the evidence for the plaintiff, 
He has made no attempt to prove the 
handwriting of the writer or of either of 
the attestiug witnesses. He had to prove 
that. the executant signed in the presence 
of the atteéting witnesses, or to prove 
their signatures.. One of the attesting 
witnesses was said to be alive at. the 
trial in the lower Court, and the plaintiff 
was bound either to obtain his appearance 
or, if he was dead aleo, he was bound. 
to prove the signature of at least one 
of the attesting witnesses. We have the 
authority of Sarja v. Murlidhar (4) which 
states that “the certificate of admission 
of execution endorsed :by the Registering 
Officer upon a document registered .by 
him cannot be used as an ‘admission’ 
of execution within: the meaning, of s. 70, 
Indian Evidence Act, 1872. That section 
applies only .to an admission made In the 
course of the proceedings in -which’ the 
attested document.is produced. The pre- 
sence. of an admission of execution in the 
registration endorsement does not relieve 
the party ,propounding the document from 
51 98 Ind. Oasi 147; 31.0; WAN, 215; A: i. R, 1026 
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compliance with s. 68, Indian Evidence 
. Act, 1872." Under the present law it 
seems to me that the lower Court is right 
in the conclusion it has come to. 

. ‘The result is that this appeal fails and 
is dismissed with costs. The appellant will 
páv the respondent's costs. ; 
‘GBD 2. Appeal dismissed, 


‘eee 
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-c MADRAS HIGH COURT. 
Ezcosp'Civin APPEAL No. 556 or 1925. 

|: 5. ! December 19, 1927, | 
. Presen::—Justice Sir William Watkins 
Phillips, Kr., and Mr. Justice Odgers. 
GAMINI RANGAYYA —PLAINTIFF — 
l APPELLANT 


versus 
. RAJAHMUNDRY MUNICIPAL 
- COUNCIL, REPRESENTED BY THE CHAIRMAN 
—DreFENDANT— RESPONDENT, < 
. Madras Distriet Municipalities Act (V of 1020), 
s$. 188-—Encroachments in ecistence beyond prescrig= 


* 


tive period—Municipal Council, power of, to re 


"Inder B, 182 of the Madras District Municipalities 
Act. 1920, a Municipal Council is empowered to 
remove an encroachment the title to which had 
become perfected before the commencement of the 
A debond appeal against the decree of the 
Court of the Subordinate Judge, Rajah- 
‘gnundry, in Appeal Suit No, 115 of 1924 (A. 
S. No. 273 of. 1923 of the District Court), 
preferred ‘against that of the Court of 
-the Additional District Munsif, Rajah- 
mundry,in Original Suit No. 520f 1922 (O. 8. 
No. 362 of 1922) Principal District Muneil's 
Court, Rajahmundry). 

a Mr. G. Lakshmanna, for the Appellant. 
Mr. P. Somasundaram, for the Respond- 


en UDGMENT.—The contention raised 
py the: appellant is that under s..182 of 
the District Municipalities Act V of 1920, 
"& Municipal Council is not empowered to 
.yemove an encroachment the title to which 
became perfected before the commence- 
. ment of the Act. There is nothing in 

s. 18? to suppcse that any distinction is 
drawn between & title perfected before the 
coming into force of the Act and a title 
. ‘perfected after its coming into force, 
Clause (1) states in very general terms that 
any projection, encroachment or obstruc- 
tion may be: removed or altered. If the 


4 


164 1. c. 1938 


Legislature had intended to except any 
class of encroachments from this rule one 
would naturally expect a special clause 
to that effect. Instead of inserting such a 


BISHAMBAR Dtat. 


‘clause the Legislature has enacted cl. (2) 


which says that when the projection, etc., 
has existed fora period sufficient under 


. the Law of Limitation to give a prescriptive | 


title, then it shall still be liable to re- 
moval, but the Council shall pay reasonable 
compensation. Therefore only two points 
are dealt within that section:—(1) removal 
of lawful projections; and (2) removal of 
unlawful projectionsand no distinction is 
drawn between projections which became 
lawful before the commencement of the 
Act and projections which became lawful: 
after its commencement, The Subordinate 
Judge was, therefore, rightin holding that 
the Council were entitled to remove the 
plaintiff's encroachment and that, therefore, 
his suit for injunction must fail. The 
second appeal is dismissed with costs. 
V. Ni Y. Appeal dismissed. 


LAHORE HIGH COURT. 
MiscELLANEOUB First Civin ArPEAL No. 2256 
oF 1927, 

February 28, 1928, 
Present:—Mr, Justice Addison. 
JAMAL DIN—PFLAINTIFF—APPELLANT 


Versus 
BISHAMBAR DIAL—Dkzrenpanr= 


RESPONDENT. 

Provineial Insolvency Act (V of 1020), e. 6. (£f —Actl 
of insolvency, meaning of—Previvus adjudication, 
annulment of-—Fresh petition, whether new act of ins 
solvency, . 

It is sufficient in the case of a creditor applying 
tohavea debtor adjudicated an insolvent if the 
creditor is owed Rs. 500 or uptvards and if an act 
of insolvency has occurred within 3 months before 
the presentation of his petition. It is not necessary 
inthe case ofa creditor as it is in the case of a 
-debtor to prove that the debtor is unable to pay his 
debts. [p. 579, col. 1. 

Presentation of a fresh petition for insolvency after 
annulment of a previous adjudication constitutes & 
fresh act of insolvency entitling a creditor to present 
an application for adjudication of the debtor as an 
insolvent. [ibid] 

Miscellaneous first appealfrom an orderof 
the District Judge, Jullundur, dated the 
17th June, 1927, refusing to entertain the 
application filed by three creditors declaring 

ishambar Dial to be as an insolvent. 


i T Badar-ud-din Qureshi, for tLe Appels 
aut, : 
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Mr. Bishambar Dial, for the Respondent. 
J UDGMENT.—Bishambar- Dial was 
adjudicated an insolvent in 1y24. The 
adjudication was annulled on the 4th of 
February, 1927. He applied again to be 
adjudicated an insolvent on i4th March, 


1927, but this application was dismissed, 


Three of the creditors, whosedebts amount- 
ed to. Rs. 1,260 then applied to have 
Bishambar Dial adjudicated an insolvent, 
within three months of the 14th of March, 
1v27, the date when Bishambar Dial him- 
self applied to be made an insolvent. The 
‘application of the three creditors was dis- 
missed on the ground ‘that the act of 
insolvency actually occurred as far back as 
1924 andthat the presentation of a fresh 
petition after annulment by the insolvent 
did not constitute a fresh act of insolvency. 
There is a further finding that there was 
money in the hands of the Official Receiver 
belonging to the insolvent sufficient to 
meet the debts of the petitioning creditors 
in full. Against this decision one of the 
creditors, Jamal Din, has appealed and has 
not made the other two creditors parties to 
the appeal, 

“It seems to me that it Was not necessary 
for the appellant to make the other two 
creditors who joined with him in the 


original petition parties to the appeal as. 


the debt which he states is owing to him 
by the insolvent is more than Rs. 500. I 
consider, therefore, that the appealis com- 
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Insolvency Court, direct it to proceed with 
the decision of the petition on the merits,- 
The names of the other two petitioning 
creditors should be struck out of the 
original petition, .I make no order as to 
costs. . o 

Ri L: Appeal accepted, 


NAGPUR JUDICIAL COMMIS: 
SIONER’S COURT. 
Szconp Crvit APPEAL No. 34 oF 1925. 
' ` January 30, 1928. 
= Present:--Mr. Findlay, J. O. 
HIMALAYA ASSURANCE COMPANY 
or OALOUTTA —PLAINTIFF—APPRLLANT 


VETSUS 
GREAT INDIAN PENINSULA RAILWAY , 
— DEFENDANT—RESPONDENT. 

Railways -Act (IX of 1880), s. 70 (1) (2)—Risk 
Note—Form not according to Act—-Form providing 
for consignor’s signature—Risk Note signed by agent, 
validity of—Responsibility of Railway Company, 
whether limited. NM 

, An agreement embodied in a Risk Note limiting the 
responsibility of a Railway Company ‘will be valid 
and the responsibilities of the Company will be 
limited, if it is signed by the agent of the consignor, 
even though the form of the Risk Note as approved 
bythe Governor-General provides for the signature ' 
of the consignor only. [p. 580, col. 1.] j 

The Governor-General in Council has only power 
to draw up forms of Risk Notes under the Railways 
Act within the limits which are valid under the Act, 
and a form drawn up has to be interpreted in the light ie 


of provisions of the Act, [ibid.] 


petent. it igs’ 
: Second appeal from a decree of the Dis- © 

d Nines 8.6 (f)of the Insclveney Act a trict Judge, Nagpur, dated the 5th October,’ 
ebtor commits an act of insolvency ifhe 1995 in Civil Appeal No. 95 of 1995. "m 


petitions to be adjudged an insolvent '* : 2E 
underthe provisions of this' Act. When ur E rh edu eei Mdb : 


the original adjudication was annulled CNET 
Bishambar Dial ceased to be an insolvent, JUDGMEN'T,;—In ihe present case.the 


He sgain applied to be adjudicated an 
insolvent on the 14th of March, 1!27, and 
it is clear that by doing so he committed 
an act ofinsolvency within the meaning 
of 8.6 (f) ofthe Act, It does not matter, 
therefore, that his application was rejected, 
It is sufficient in the case of a creditor 


applying to have a debtor adjudicated an’ 


insolvent if the creditor is owed Rs, £00 
orupwards and if an act of insolvency 
has occurred within three months before the 
presentation of his petition. It is not 
necessary in the case of a creditor as it 
is in the case of adebtcr to prove that 
the debtoris unable to pay his debts. 


For the ressons given I accept this 


Apreal and, setting acide the order of the 


Himalaya Assurance Company of Calcutta 
sued the Great Indian Peninsula. Railway 
Compsny through the Secretary of State 
for Hs. 3,500 being. the amount paid by 
them to one Haji Dada Haji Suleiman 
on account of damage done to a waggone 
load of cocoanuts and copra which were 
despatched from Rajahmundry Railway’ 
Station to Itwari Station on the Bengal 
Nagpur Railway. Both the lower Courts 
have dismissed the plaintiff's suit on grounds 
which are sufficiently clear from their 
judgments. CEA MM ; 

In this Court, cnly two positions have 
been iaken up in the course of argument 
by the Ccunsel for the appellant. 1 will. 
deal fret with the argument advanced 


- 


TER 


bad 


in connectien with the signature on the 
Risk Note (D-2). That Risk Note was signed: 
by. K. Ramamurty on behalf of L.: Narayan 
Swyanwyana, who were admittedly em- 
ployed as the forwarding agents by the 
consignor Rambhatta Rambrahma. In. this 
connection the Counsel for the appellant 
has drawn my attention to the form of 
the Risk Note (D.-2) as approved ‘by the 
Governor-Generalin Council. In that Risk 
Note, provision is made for signature of 
sender only. I have been referred in 
this connection to 8.72, sub-s. (2) of the 
Indian Railways. Act. Olause (a) there- 
under provides that any such agreement 
limiting the Railway Company's responsi- 
bility shall be valid unless it "is in writ- 
ing signed by or on behalf of the per- 
Son: sending or delivering" the goods. 
Olause (b) provides that the agreement 
must also be “otherwise ina form approv- 
ed by the Governor-General in Council.” 
The argument for the plaintiff-appellant 
is that, as this form was not signed by 
the actual consignor or sender, the whole 
agreement is void and the Railway Com- 
any cannot claim that its liability was 
imited as shown in the Risk Note. 

“On the pleadings and evidence in the 


present case, it seems to me to be absolutely - 


indubitable that K. Ramamurty, who sign- 
ed the Risk Note in question, must be deem- 
ed to have had due authority from the 


consignor so to do. He acted on behalf 


of the forwarding agents and the for- 
warding agent admittedly acted under 
instructions fromthe consignor. In these 
circumstances, therefore, I am of opinion 
. that, from this point of view, the Risk 
Note was undoubtedly valid. The inter- 
pretation, I am asked to put on the 
present form of the Risk Note, as ap- 
proved by the Governor-General in Coun- 
cil, would amount fo an admission of 


the fact that the Governor-General in 
Council, in prescribing the form, had. 


ower to limit and alter the application 
of cl, (a) of the sub-s. (2) quoted above. 
That clause implies that.either the sender 
or the deliverer to the Railway Adminis- 
tration of the goods can sign such a 
Risk Note. . The Governor- General in Coun- 
cil has only power to draw up a form 


ithin those limits which will be valid, 
and the word "otherwise" incl, (b) of the 


sub-section in question, in reality, dis- 
poses of this contention urged on behalf 
gf the plaintiff-ap pellant, 


x} - E 
f -— ms 
~} 
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The next contention, which has been 
put forward on behalf of the Himalaya 
Assurance Company, is that, having re- . 
gard to tLe principle laid down by Hal- 
lifax, A. J.C, in Hanumantrao v. u., L. P. 
Railway Company (1) the Railway Com- 
pany in the present case has failed to 
prove that some portion of the consign- 
ment has been lost. Itis suggested that 
no enquiry has been made as to what 
happened to the rest of the consignment 
and thatthe fact that the so-called "damag- 
ed," e. g, wholly or largely burnt, goods 
were valued at Rs, 250and the so called 
“undamaged” goods, which, in real- 
ity, apparently meant goods, some of 
which were slightly burnt or damaged, 
were valued at Rs. 2,250, still leaves it 
an open question as to whether another 
part of the consignment had not been 
lost by theft or otherwise, or is still in 
the Railway Company's possession, It is 
true that the plaintiff, in his written 
statement of 6th July, 1923, made an al- 
legation that some of the goods might 
have been stolen or removed, but, so 
far as I can follow the pleadings of the 
parties in this case, there was no sugges» 
tion on either side that the whole con- 
signment had not either been burnt or 
delivered at Itwari, or that any remain- 
ing portion remained tin.the possession 
of the Railway Company or had been 
lost by them, In those circumstances 
it seems to me that the attempt, which is- 
now being made on second appeal to sug- 
gest that if was for the Railway Company 
to prove the loss of any part of the cons 
signment,is an entirely new one which 
cannot possibly now be allowed. In this 
connection lam referred to para. 6 ofthe 
plaintiff's rejoinder, dated 6th July, 1923, 
which speaks for itself, The position now 
taken up was obviously never taken up ili 
either of the Courts below and isindeed ius 
consistent with what might be called thé 
common platform which has existed bes 
tween the parties throughout the trial of 
the case in both the lower Courts. The 
present case is not, therefore,one in which 
there is any room for the application of 
the principle laid down in Hanumantrao 
v. GJ, P. Railway Company (1) quoted 
above, : ; ; 

These findings govern the appeal which 
is dismissed, The appellant must bear’ 

(1) 72 Ind, Oas. 233; 19 N, L. R50; A I. R. 1922, 
Nag. 223, os. a 
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the respondent's costs. Costsin the lower 
Courts as already ordered, . | 
G, B, D. Appeal dismissed, 


inus cm aus pamangane 


MADRAS HIGH COURT. 
APPEAL AGAINST OrpER No. 195 
oF 1927. 
November 1, 1927. 
Present:—J ustice Sir Kumaraswami 
Sastriar, Krt., and Mr. Justice Wallace. 
TIRUMALA REDDI OHINNAPPA 
EEDDI—OREDITOR—APPELLANT 
versus 
KOLAKULA THOMASA REDDI 
—INsSoLvgNT— RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 87, 48— 
Omission to apply for discharge within time prescribed 
—Power of Court to extend time after expiry of time 
Jiwed -—Annulment of adjudication, effect of. 

The provisions of s.43 of the Provincial Insol- 
venoy Act are mandatory and the Court has no 
power to enlarge the time for making an application 
for discharge after the expiry of the period fixed 
by the Court for making such an application. [p. 
583, col. 2.] 

"Where the insolvent fails to apply for an order of 
discharge within the time prescribed, the Court 
is bound to annul the adjudication though it has 
per under s. 37 of the Act to protect the creditors 

y directing that the property shall vest in a 
person appointed by’ the Court and not vest in the 
insolvent, [ibid.] 

The object of s. 43is to punish the debtor if he 
does not with due diligence apply for discharge. [p. 
584, col. 2.] 

[Case-law considered.] : 

Appeal againstan order of the District 
Court, Guntur, dated the 23rd December, 
1926, in I. A. No, 256 of 1926, in I. P. 
No, 42 of 1923. 

j n Ch. Raghava Rao, for the Appel- 
ani. 

"d A, V. Krishna Rao, tor the Respond- 
ent, 

JUDGMENT.—This appeal arises out 
of an order passed by the District J udge 
refusing to annul the adjudication of one 
Thomasa Reddi and extending the time 
within which he has to file his application 
for discharge. Thomasa Reddi was ad judi- 
cated insolvent onthe 8th of July, 1924, and 
one year's time was fixed as the period with- 
1a which he should apply for his discharge. 
He did not apply within that period and the 
time was extended to the !lth of August, 
1926. Asthe insolvent did not apply for 


bis discharge as required by s.43 an ap- 
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plication was put in on the 13th of Decem 
ber, 1926, by the appellant creditor ta 
annul the  adjudieation., The Official 
Receiver submitted his dpa. the 22nd 
of December, 1926, stating that some pro- 
perties were sold on the30thof June, 1925, 
that a petition was filed in the District 
Qourt to set aside the sale and it was 
dismissed on the 5th of November, 1929, 
and that O. M. A. No. 149 of 1926 was filed 
in the High Court against the order of the 
District Judge and further proceedings were 
stayed. He states that it is regrettable that 


. neither the debtor nor any of the creditors 


applied for extension of time, that the. pro- 
visions of s. 43 appear to be imperative, that 
inthe absence of any extension of time, 
the order of adjudication is liable to be 
annulled and that it is desirable under the 
circumstances to issue notice to the creditors 
and hear them before the order of annul- 
mentis passed. The District J udge, on this 
report and on the creditor's petition, passed 
an order refusing to annul the adjudication, 
and extending the time to the 23rd of 
December, 1927. Another creditor (No. 4) 
applied on the 10th of December, 1926, 
under s. 27, cl. (2) of the Act to extend the 
time to apply for discharge and this 
petition was dismissed on the ground 
that the Court had already extended the 
time on the report of the Official Receiver, 
So far as the insolvent is concerned he 
neitherapplied for an extension of time 
nor filed any petition or -affidavit setting 
forth the reasons for his not having applied 
within the time fixed by the. Court. The 
question is whether the learned District 
Judge was right in extending the time on 
the report of the Official Receiver. 


Itis argued for the appellant that the 
provisions of s. 43 are mandatory, that tha 
Court has no power to extend the time 
after it has elapsed, that even if it has such 
power, the only person to apply is the 
insolvent and that in any case the Judge 
was wrong in acting on the.reportof the 
Official Receiver especially as the report 

ives no reason for the application to extend 
the time not having been filed earlier. —, 


Fur the respondent it is, contended that 
s. 43is only directory and not mandatory, 
thatitis open to any creditor or to the 
Official Receiver to apply for an, extension 
of time even though the time has expired 


‘and that tn the present case the Judge 


acted within his powers and in the exercise 


is 

| 583 
a sound diseretion in extending the 

8, 

. The relevant sections of the Provincial 
Insolvency Act are ss. 10, 27, 37and 41. 
Bection 27 of the Act enacts that the Court 
shall on making an order of adjudication, 
ppecify in such an order the period witbin 
which the debtor shall apply for his die- 
charge and that the Court may, if sufficient 
cause is shown, extend the period within 
which the debtor shall apply for his dis- 
charge, Section 41 enacts that the debtor 
may, at any time after the order ofadjudica- 
tion, and shall, within the period specified 
by the Court, apply to the Court for an 


order of discharge, that notice should te 


given and any objections heard by the 
Qourt. Section 43 runs as follows:— 

“If the debtor does not appear on the day 
fixed for hearing his application for 
discharge or on such subsequent day, as the 
Oourt may direct, or if the debtor does not 
‘apply for an order of discharge within the 
period specified by the Oourt, the order of 
‘adjudication shall be annulled, and the 
provisions of s. 37 shall apply accordingly.” 

Olause (2) gives power to the Oourt to re- 
‘commit the debtor to prison if he had been 
released from custody under the provisions 
‘of the Act and states that all processes 
which were in force against the person of 
‘the debtor at the time of such release shall 
. be deemed to be still in force against him 
‘asif no order of adjudication had been 
made. Section 37 states that where an 
.adjudication is annulled, all sales and dis- 
. positions of property and payments duly 
. made, and all acts, theretofore, done, by the 

Court or Receiver, shall be valid but subject 
as aforesaid, the property of the debtor who 


' was adjudged insolvent shall vesc in such 
"person as the. Court may appoint, or, in 


‘default of any 
" yevertto the debtor to the extent of his right 


auch appointment, shall 


' or interest therein on such conditions (if 
any) as the Court may, by order in writing, 


declere. Section 10, sub-cl. (2) provides 


‘ that a debtor in respect of whom an order 
`of adjudication made under the Act is 


"I 


" annulled owing to his failure to apply orto 


prosecute an application for his discharge, 


.Bhallnot be entitled to present an insol- 


~yency ‘petition without the leave of the 


. Court by which the order of adjudicaticn 


was annulled and it states when such leave 
ought not to be given. 


LJ 
- "There has been a ccnflict of opinion as 


regards the power of the Court to extend 
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tho time after it has expired. In Avunagiri 
Mudaliar v. Kandaswami Mudaliar (1) an 
application was made by the insolvent 
after the expiry of the period fixed in the 
order of adjudication to extend the time. 


"This application was filed after a creditor 


had applied to annul the adjudication 
under s, 43. Waller, J.. was of opinion 
that after the expiry of the period prescrib- 
ed by the order of adjudication for apply- 
ing for discharge, the Court hasno power 
to extend the period while Krishnan, J., 
was of opinion that the Court has power 
under s, 27, cl. (2). Both the learned Judges, 
however, agreed that it was nota fit case 
for granting an extension of time. Waller, 
J., observed:— 

“Objection is taken to 
Judge's orderon two grounds: 

(a) That, under s. 43 he had no option but 
to annul the adjudication. 

(b) That, he had no power under s. 27 (2) 
to extend the period after it had expired. 

Ithink that both grounds are good. 
Section 43is absolutely peremptory in ita 
terms and I am of opinion that, directly the 
Court was informed of the insolvent'a 
omission to apply within the time fixed, the 
only course open to it was to annul the 
adjudication, "hat being so, (it follows 
that) no application for extension of the 
period can lie, after it has expired. No 
doubt, s. 148, Civil Procedure Code, 
allows extension of this description; but 
the Code is applicable only so far as it does 
not conflict with the provisionsofthe Pro- 
vincial Insolvency Act and they are opposed 
to such an extension,” 

The learned Judge thought that the 


the District 


‘proper order would be to annul the adjudi- 


cation and leave it to the insolvent under 
s. 10 (2) to apply if he had good cause 
for his delay. Krishnan,J., was of opinion 


‘thatthe power given bys. 27 (2) is not 


exhausted by the period fixed in the order 
of adjudication having expired, that as 
regards s, 43 although it says that the 
Court shall annul the adjudication, such 
words have been construed by their Lord- 
ships of the Privy Council in Badri Narain 
v. Sheo Koer (2)in dealing with the pro- 
visions of the Oivil Procedure Code to be 
only directory and not mandatory and that 


- g, 148 can, be invoked in aid of ths power to 


(1) 83 Ind. Cas. 955; 19 L. W. 418; 34 M. L. T. 170; 
(1994) M. W. N. 331; A. I. R. 1924 Mad. 6 35. 


(2)17 0.512; 171. A. 1; 5 Sar, P. O, J. 493; 8 Ind, 
ec, (N. 8.) 881 (P. O.). 


~ 


| 
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extend the time, In Abbireddi v, Venkata- 
reddi (3) the question was whether the Court 
had power to review an order : made annul- 
ling the adjudication on the ground that 
the: insolvent did not apply for his dis- 
charge within the time fixed in the order. 
The petitioners wera some ofthe creditors. 
and they applied for a review of the order. 
Devadoss and Wallace, JJ., held that a. 5 
of the Act made the provisions ofthe Civil 
Procedure Code applicable and that the 
Court had power to review its own 
order. In dealing with Arunagiri Muda- 
liar v. Kandaswami Mudaliar (1) the learn- 
ed ' Judges observe :— ; 

““Itis not necessary to deal with this 
case in detail as the point raised here did 
not arise fordecision there. If an expres- 
sion of opinion isnecessary, we would be 
inclined to hold with Krishnan, J., that 
the Court has power to extend the time 
for making an application ‘for discharge, 
provided that the application is made 
before the orderof annulment is made.” 

In Venugopalachariar v. Chinnulal Sowcar 
(4) Phillips and Madhavan Nair, JJ., held 
that s, 43 of the Provincial Insolvency Act 
is mandatory and that. when an order of 
annulment has been passed under s. 43, 


sub cl. (D, s. 10, cl. (2; of the Insolvency 


Act which provides a special. remedy for 
setting aside the orderrenders the provi- 
pions of O. IX, Civil Procedure Code, 
inapplicable, , Phillips, J., in dealing with 
B. 43 agreed with the. view of Waller, J. 
in Arunagiri Mudaliar v.--Kandaswami 
Mudaliar (1) that s, 43 was absolutely 
peremptory inits terms. In dealing with 
B, 43 the learned Judge observes:— 

" No provision similar to s. 43 was con- 
tained in the old : Provincial Insolvency 
Act and itis obviously one of the provi- 
sions ofthe new Act that the debtor shall 
be obliged to apply for discharge if he 
wishes to retain the benefits of insolvency 


.80 as to put an end to the . proceedings in 


insolvency. Provisions hava been enacted 
in s. 43.(1) that if he does not apply for 
discharge his adjudication shall be annul- 
led, but it allows him in certain cases a 
further remedy of presenting another peti- 
tion in insolvency which is the method of 
giving reliefto persons who have been pre- 


Y : 
(3) 94 Ind. Cas. 351; 51 M. L. J. 60; (1926) M. W. N. 


: 256; 23 L, W. 641; A. I. R. 1927 Mad. 175. 
(4) 97 Ind. Oas. 706; 51 M. L. J. 209; (1926) M, W. N. 
. 974; A. I. R. 1926 Mad. 942; 49 M. 038, 
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vented by bona fide causes rom prosecuting 
their applications." . - 
Madhavan Nair, J.; also was of opinion 
thats; 43 isclearly mandatory. There 18. 
no conflict betweenthis decision and the 
earlier decision above referred to. In the 
former case the application was made by 
some of the creditors and s. 10, cl. (2) 
would aot obviously apply and the Court 
had to fall back on the Civil Procedure 
Code, which is made applicable under 
8. 0. In the latter case the application waa 


' by the debtor in whose case a special remedy 


is provided by s. 10, cl. (2). These cases; 
however, are authority for the view that the 
Court cannot extend the time after the time 
fixed in the order has elapsed. . P 

In In re Ramkrishna Misra (5) it was held 
by Das and Ross, JJ., thatthe provisions of 
8.43 are mandatory and that the Court has 
no discretion to enlarge the time after the 
expiry of the period fixed by the Court for 
an application for an order of discharge: 
Das, J., after pointing out that s, 27 was 
a new provision introduced in the Act for 
remedying the defect in the existing law 
under which the conduct of the debtor in 
many cases never came under the scrutiny of 
the Insolvency Court and after referring to 
-the terms of s. 41 observes:— `> 

"It is obvious to my mind that the 
debtor has complete discretion to apply 
when he likes provided he applies within 
the period specified by the Court. The 
word ‘shall’ ins, 41 of the Act imposes, in 
my opinion, a duty upon the insolvent the 
breach of which involves the. consequences 
pointed out in s, 43." > — i 

In Roop Narain v., King, King & Co. (6) it - 
was held that where the insolvent fails to 
apply for an order of discharge within thé 
time prescribed, the Court has no option 
but to annul the adjudication, though it 
has power under 8..37 to protect tha 
creditors by. directing that the property 
shalf vest in a pérson appointed by thé 
‘Court and not vest in the insolvent. 

There are other’ decisions which take a 
‘contrary view though some of,them may 
“be distinguished from the present case: on 
the ground thatthey were cased where the 
debtor had applied TUM 

In Abraham v. Sookias (T) it was held by 
Chatterjee and Panton, JJ.; that the Court 


(5) 88 Ind. Cas. 70; 4 Pat: 51; A'I. R.1925 Pat. 355; 
6 P. L. T. 726 


. L. T. 740. "ü 
0) 94 Ind. Cas 23£2 A. I. R. 1926 Lah. 370. ] 
(7) 8L ind. as. 584; 910. 337; A, L B, 1924 QaL 777 
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has power under s, 27, cl, (z) of the Pro 
vincial Insolvency Act to extend the time 
to apply for discharge even though the 
time originally fixed had expired. The ape 
plication wás an application by the insol- 
vent, The learned Judges point out that 
the adjudication does not become automa- 
tically adnulled if no application is made 
prior to the expiry of the period and 
observe :— 

“Tt is true thats, 43 provides that the 
order of adjudication shall be annulled ; 
but that seems to indicate that it is to 
be annulled at the instance of the op- 
posite party or by the Oourt itself, and does 
.not stand ‘cancelled automatically on the 
expiry of the period, We think that under 
B, 27, cl, (2) the Court has the power to ex- 
. tend the time even after the expiry of the 

period ofthe order for discharge." 

In Lakhiv. Molar (S) it was held that 
B, 148 of the Civil Procedure Qode gives 
the Court power to extend the time fixed 
even after it has;expired as there is no- 
thing repugnant in the Insolvency Act to 
make s. 148 inapplicable. In Fateh Mu- 
hammad v. Maya Das (9) the same view was 
taken, the learned Judge simply following 
the décision in Lakhi v. Molar (8) In 
É. K. S. A. R. A. Chettiar v. Maung Myat 
Tha (lU)it was held that the Insolvency 
Oourt has power to extend the time for 
making an application for discharge. It 
appears. from the report that an applica- 
fion. had been made to extend the time 
by a creditor before the time had expired. 
his case does not really touch the ques- 
fion as to how far the Court has power to 
extend the time after it has expired, 

"It will thus be seen that there is.a 
conflict of opinion as to the power of the 
. Court to extend the time under s. 43. So 
far as the Madras High Court is concerned 
the balance of authority is in favour of the 
view that s. 43 is mandatory and that the 
Court has no power to extend the “time 
after the period specified in the order. 
We think that this view is the correct 
view to take having regard to ss. 10, 77, 
37, 41 and 43 which we have referred to, 
As pointed out above, s. 43 wasnot inthe 
old Act but it was subsequently added 
‘and the object of the amendment is to 


(8) 86 Ind. Oas. 115; 7 Lah, L. J, 35; A.I. R. 1925 
h toa 


ah, 417. 
. (9) 100 Ind. Cas. 134. 
(10) 100 Ind, Cas. 921; 


6 Bug. L J 5°A, I. R, 1927 
Ring. 136, 
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fx4ome period within which matters relate 
ing to the adjudication have to be disposed 


The, word 'shs]i' in its ordinary signi: 
fication is mandatory though there may be 
considerations which influence the Court 
in holding that the intention of the Legis» 
lature was to give a discretion, But inthe 
present cage we fail to see any reason why 
the word ‘shall' ins, 43 should not receive 
its ordinary interpretation, The object of 
s. 43 is to punish the debtor if he does not 
with due diligence apply for discharge 
within the time limited. lt was considered 
by the Legislature that, as civil processes 
were stayed on adjudication, it was neces- ' 
sary to fix some time limit within which the 
adjudication should either be confirmed 6r 
set aside. Thisis clear from the conse- 
quences which follow the annulment of ad- 
judication. The debtor can be re-arrested 
and sent to Jai] and the decree satisfied 
in the ordinary way. The Act also 
gives the right to the debtor to apply 
to set the order aside, But he has to 
show sufficient cause for not applying 
within the time limited. It is open to the 
debtor orany of the creditors to apply 
within the time limited for an extension of 
time but where this is not done, s, 43 
should be allowed to take its course. 

Turning to the merits of this case, it 
seems to usthat there is no reason why 
the time should be extended, As pointed 
out by us, the time originally fixed was ex- 
tended once and none of the parties did 
anything. All that the Official Receiver 
gays is that it is regrettabls that nothing 
was done, but the mere expression of 
regret cannot amount to a reasonable 
ground for the provisions of the Act not 
having been complied with. The fact that 
the Official Receiver 
which was challenged by a third party 
would not beamaterial consideration as 
under the provisions of the Act, sales held 
by ‘the Official Receiver or the Court be- 
fore the annulment of the adjudication 
would bs valid, and the mere fact that 
the sale is contested unsuccessfully by 
somebody is no ground for postponing the 
proceedings under s, 43. In this case no 
application was.madé by the debtor nor is 
there any applieation forthcoming setting 
out the reasons .why he did not apply 
under s. 43. We do not see sufficient 
grounds for holding that the creditors who 
applied for the annulment of adjudication 
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ia not entitled to the remedy which the 
law gives: him, We may also point out 
thatthe annulment of adjudication does 
not necessarily ra-vest the property in .the 
debtoras the Court can under s. 37 give 
directions in whom the property should 
vest pending further orders, 

We set aside the order of the District 
Judge extending the time and direct that 
he should dispose of thematter before him 
according to law, As regards costs, we 
direct that the costs of the appellant in 
this appeal do come out of the estate of 
the insolvent, 

V. N, Y, Order set aside, ` 
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LAHORE HIGH COURT. 
First Ovin Apegzat No. 23 or 1924, 
January 31, 1928. 

Present :—Mr. Justice Tek Chand and Mr. 
Justice Bhide, 

MAQBUL HUSSAIN AND 0THERS— 
PLAINTIFFS—À PPBLLANTS 


versus 
-DIL MOHAMMAD AND OT.E88— 


DEFENDANTS— RESPONDENTS. 

Custom—Alienation—Swit' by minors contesting 
alienation by  father—Grant of decree—Specific 
ms Act (1 of 1877), s. 42. 

A declaratory decree may be given in a suit to 
contest an unnecessary alienation, if the suit is 
brought honestly on behalf of a minor reversioner 
to protect his interests, but it would not be proper 
to pass such a decree in a case in whichthe minor 
is merely & figure head and the real plaintiff is 


the alienor himself, who has caused the suit to be, 


instituted for the purpose of undoing his own act. [p. 
586, col. 2. 

Dad v. Lal (1), followed. 

First appeal from the decree of the 
Subordinate Judge, First Class, Sheikhu- 
pura, dated the 30th August, 1928. 

Messrs Niaz Mohammad and Nur.ud-Din, 
for the Appellants, 

Messrs. Devi Dyal, Badar Din and N. C. 
Mehra, for the Respondents. 

J UDGMENT.— On the 23rd December, 
1920, defendant No.1 Dil Muhammad, a 
Dhaku Rajput, of Mauza Sammulana in the 
Bharkpur ` Tahsil of the Sheikhupura Dis- 
trict sold 555 kanals of land to defendants 
Nos. 2-4 for Ra. 10,404, Out of the considera- 
tion, Rs. 10,004 was paid in cash by the 
vendee to the vendor before the Sub-Regis- 
trar, and the remaining Rs. 400 was paid by 
him to one Asa Singh Tarkhan whom the 
vendor owed that amcunt. About ten 
months later, on the 2uth October, 1921, the 
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three minor sons of the vendor Dil Muham- . 
mad, through their uncle Mabi, instituted 
the present suit claiming the usual declara. 
tian that the sale in question was without 
consideration and necessity and » was 
ineffectual against their reversionary 
rights, In the plaint it was alleged that 
the land was ancestral,that the vendor waa 
a spendthrift, debauchee and a simple 
minded person, that no part of the con» 
sideration has been actually paid and that 
the alienation was without necessity. 

The trial Court found the land to ba 
ancestral but held that the vendor had not 
been proved to bea spendthrift or a man of 
bad character and that the alienation was an 
act of good management having been 
effected with a view to improve the family 
It also held that the suit was 
collusive, the alienor himself being the 
“real plaintiff behind the scenes." On 
these findings it dismissed the suit. The 
plaintiffs have appealed and we have heard 
Counsel at length. 

After arguments on the merits had been 
nearly finished, Mr. Devi Dyal for the re- 
spondents raised a belated preliminary 
objection that in the memorandum of 
appeal the value for purposes of jurisdiction 
has been wrongly given and that, according 
to the correct valuation of the subject- 
matter in dispute, the. appeal lay to the 
District Judge and not to this Court. It 
appears, however, that the land sold is 
assessed to fluctuating revenue and under 
the rules the value of the suit for purposes 


of jurisdiction is (a) fifteen times the net - 


profits, if any profits had actually arisen 
from it during the year next before the 
date of presenting the plaint or (6) the 
market value, if no such net profits had 
arisen. In the plaint the plaintiffs stated 
that the land was assessed to fluctuating 
revenue and fixed the value of the suit for 
purposes of jurisdiction at Rs, 10,404, No 
objection to this valuation was taken by the 
defendants in their written statement or 
throughout the trial. There is no proof 
on the record that any net profits had'accru- 
ed from the land in the year preceding the 
institution of the suit. The valuefor pur- 
poses of jurisdiction is, therefore,‘ the 
market-value of the land, and as,the'sale 
in question was effected only ten months 
before the institution of the suit for 
Rs. 10,404 out of which Rs. 10,004 was paid 
in cash befdre the Sub-Rewistrar, the market 
value may be safely taken to he over 


t 
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Rs. 5,000, Wa hold, therefore, that the 
appeal was properly presented to this Court 
and we accordingly overrule the prelimi- 
nary objection. 

As stated already, thelower Court had 
held the land to be ancestral. Counsel for 
the respondents made a faint-hearted 
attempt to challenge this finding, but he was 
unable to refer us to any evidence in support 
of his contention.. The evidence of Bhagat 
Ram, Special Qanungo (P. W. No. 9) who 
produced excerpts from the Revenue Recordes, 
shows that the land in question was held 
by Haji, the father of the vendor in 1891-92, 
and is, therefore, clearly ancestral qua the 
plaintiffs. 

. In the plaint it was urged that no part of 
the consideration of Rs. 10,404 was paid, 
but the lower Court held that it had been 
paid in full. Mr, Niaz Mohammad for the 
appellants has not challenged this finding. 
He has, however, strenuously argued that 
the lower Court was in error in holding that 
the suit was tollusive and that the sale was 
an aet of good management and, therefore, 
binding on the plaintiffs, He has also argu- 
‘ed that the vendor was a man ofa bad 
character, Weare, however, of opinion that 
the suit has been proved to be collusive 
gnd there is no reliable evidence on the 
‘record to prove that the vendor isaman 
of dissolute habits or a spendthrift. 

Mr. Niaz Mohammad urged thatit had 
been proved that the plaintiffs’ mother had 
separated from her husband and thatthe 
minors were living with her and not with 
their father, The evidence on which he 
relies is, however, very unsatisfactory. On 
‘the other hand, one of the plaintifs’ own 
witnesses Miran Bakhsh (P. W, No.4) who 
is Dil Muhammad's sister's husband deposed 
that the plaintiffs lived with Dil Muhammad, 
Another witness produced by the plaintiffs 
in rebuttal, Mohammad Din (P. W. No. 8) 
stated that the plaintiffs mostly lived with 
Mahi and occasionally they lived with 
their father. Dil Muhammad himself, when 
examined as a witness for the defendants, 
stated that the plaintiffs separated from 
him fiveor ten days after the sale in ques- 
‘tion. After examining the evidence we 
` are of opinion thet the lower Court was 
right in holding that the plaintiffs were 

living with their father Dil Muhammad. 

That the vendor is the real plaintiff in the 
case is proved by the fact that:the fard 
containing the revenue entries relating to 
the land in suit which was filed with the 
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laint (Ex. P-2) was obtained from th® 
utwart by Dil Muhammad himself, Fur- 

ther we have the significant fact that in the 

jawabdawa filed by Dil Muhammad he. 
admitted all the allegations in the plaint to 
be correct including those which described: 
him as a spendthrift and debauchee and: 
stated that no part of the consideration 
had been received by him and this in spite 
of the fact that no less than Rs. 10,004 had 
been paid in hard cash to him before 
the Sub-Registrar. After carefully going 
through the record we agree with the lower 

Court in holding that the suit is collusive 

and that the vendor isthe real plaintiff who 

has put forward Mahi, a cousin of his, to 
sue as the next friend of his minor sons. 

The case thus falls within the rule laid 

down in the leading case Dad v. Lal (1), 

where it was held "that a declaratory 

decree may be given in a suit to contest an 
unnecessary alienation if the suit is brought 
honestly on behalf ofa minor reversioner 
to protect his.interests, but that it would 
not be proper to pass such a decree ina 
case in which the minor is merely a figure 
head and the real plaintiff is the alienor 
himself, who has caused the suit to be 
instituted for the purpose of undoing his 
own act." On this finding the suit fails 
and itis not necessary to go into the ques- 
tion of necessity. 

We dismiss the appeal with costs. 
Appeal dismissed. - 


R, L. : p 
(1) 82 Ind. Cas. 626: 5 Lah. 389; 6 Lah. L, J, 334; A. 
I. R 1925 Lah. 24; 1 Lah, Cas. 267, , 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
BECoND Civin APPEAL No. 294 or 1927, 
February 9, 1928. 
Present:— Mr. Findlay, J. Q. 
TARACHAND-—PLAINTIFF— APPELLANT. 


versus 
NOKHE SINGH-—DzrzENsDANT— 
RESPONDENT. 

C. P. Tenancy Act (XI of 1898),. s. 70 (8)—Ordinary 
holding, trees and well in, inclusion of, in transfer of 
transferable property — Registration, whether wholly in- 
i ce and well, distinction as to transferability 
of — Tests. 

If trees standing onan untransferable holding and 
forming an integral part of such holding are included 
in a transfer deed of transferable property the entire 
transfer is invalid under s. 70(3) of ihe C 
Tenancy Act of 1898. [p. 587, cols. 1 & 2.] 

Narayan v. Mahadeo (2), distinguished. 


-~ 
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4, Daji Vithal Dhok v. Moveshwan Venkatesh 

harpurey (3) and. Nilkant v. Ghulya (1), followed. 

A well in a field is its integral part, even though 
other fields are irrigated therefrom, irrespective of 
ihe fact as to whether it is held under the game 
pra different title from the field. [p. 587, col. 2.] 
` Second appeal from a decree of the Dis- 
trict Judge, Chbhindwara, dated the 27th 
April, 1927, in O. A. No. 6 of 1927, 

Messrs. N. G. Bose, R. B., and G. R. 
Pradhan, for the Appellant. 

Mr. G. R. Trivedi, for the Respondent. 


JUDG MENT .—The pleintiff-appellant, 
Tarachand, sued the defendant-respondent 
Nokhe Singh on a mortgage-deed, dated 
21st August, 1917, in the Court of the 
Subordinate Judge, First Class, Chbindwara. 
Under the mortgage-deed, a house and 
crops situated in occupancy and ordinary 
fields, as well as certain trees and a well 


Situated in an ordinary field No. 153 were 


hypothecated. Apart froma plea of the 
Satisfaction of the mortgage-debt, with 
which Iam not now concerned, the only 
other defence raised was that, under s. 70, 


sub-s. (3) of the O., P. Tenaney Act of 1898, 


the mortgage of the well and trees situated 
in the ordinary field was invalid and that 
the whole mortgage-deed was, therefore, 
void, ithaving been registered in contraven- 
tion of s. 70, sub-s. (3) of the Tenancy Act, 
1898. In reply to this allegation, the 
plaintiff, in the first . Court gave up his 
claim against. the trees and the well and 


claimed that the mortgage-deed was other- 


latter point as 


“wise valid. The Subordinate Judge held 


that under the decision in Nilkant v. 
Ghulya (1), the defendant was entitled (to 
challenge the mortgage on the grounds 
stated. He accordingly held that the 
whole deed was invalid, the personal 
relief even being barred by time. This 
regards the personal 
relief was admitted in the course of argu- 


ment in this Court and I am thus only 


` concerned with the question of the vali- 


dity or invalidity of the mortgage-deed 
as a whole on the grounds stated. 
The plaintiff appealed to the Court of 


‘the District Judge, Ohhindwara, and he 


“took the same view, e. g., 


that the 


.mortgage could not be enforced for lack 


of legalregistration. In this Court the 


appellant has urged, on the strength of 


A 


the decision in Narcyar v., Mahadeo (2) 


'(1) 42 Ind. Cas 384; 13 N. L. R. 165. 
(2) 104 Ind. Cas 813: 23 N. L. R. 174; 10 N. LJ. 
162; A. I. R. 1928 Nag. 41. 
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-the tree. draws from 
position is precisely the reverse as regards 


E 


thatit was possible to hypothecate tha 

trees and also the well apart from the 

ordinary tenancy right contemplated 

Vern s. (0, suh s, (3) of the old Tenaucy 
C 


Itistrue that,at the time the learned 
District Judge delivered the judgment 
under consideration, the decision in 
Narayanv. Mahadeo(2)had not been deliver- 
ed, much legs officially reported, but a pee 
rusal of that case will show that the 
facts thereof were very special I therein 
held that the  mortgage-deed concerned 
in that suit implied that the trees were 
held under.a different title from the land 
and were, unlike the land, capable of 
being validly mortgaged. In the present 
case the position is entirely different, The 
very fact that, on 15th September, 1926, 
the plaintiff,in terms, gaveuphis claim 
against the trees and the well, necessarily 
implied that they were invalidly .mort- 
gaged as being an integral part of the 
ordinary holding. This being so, it seems 
to me thatthe mortgage-deed was invalidly 
registered under the decision reported as 
Daji Viihal Dhok v. Moreshwar Venkatesh 
Gharpurey (3) as well as that in Nilkantv, 
Ghulya (1). 


Idesire to add that in the present 
case, even apart from the trees, there is a 
further reason why the mortgage-deed 
was invalid. The well cannot possibly, in 
my opinion, beregarded as anything else 
than an integral part of the field. It is 
possible that other fields may beirrigated 


therefrom, but prima facie the primary 


benefit from the well would, in the normal 


‘case, be derived by the fields in which it 
is situated. The well in this connection 
‘stands ona wholly different position from 
the trees. It is conceivable that there 
would not be any detraction from the 
‘amenity of the holding by the removal of 
‘a tree; there might be even benefit to the 


holding owing to the sustenance which 
the ground. The 


the well,.and, from every point of view, 
therefore,it seems to me that the well 


“must be regarded as an integral part of 


the holding. .As I have already,pointed 
out, even as regards the trees, there,was Do 
plea in this case by the plaintiff that they 
wese Leld on a separate title from the.reet 


-of the Lolding, and thevery fact that, ip 


(JIN. L. R, 112, 
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the fret Court, the claim to the trees 
and well was expressly given up, implied 
an admission to the contrary effect. In 
those circumstances, on the factsof the 
present case, it seems to me that the 
mortgagor here professed to mortgage a 
portion of the holding as contemplated in 
s. 10, sub-s. (3) of the old Tenancy Aot, 
anditfollows ipso facto that the whole 
mortgage-deed was bad and was invalidly 
istered. l 
dE cd findings govern the appeal which 
ia dismissed. The appellant must bear 
the respondent's costs. Costs in the lower 


ts as already ordered. o 
uy D. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 435 
oF 1926. 
December 5, 1927. 
Present: —Justice Sir Oharu Ohunder Ghose, 
Kr.,and Justice Sir Philip Lindsay 
Buckland, KT.: 
MOHAN LAL GOLCHHA 
AND oTBERS— DEUREE-HOLvERS— 
APPELLANTS 
versus 
KASIMUDDIN SHAIKH AND OTHERS— 
JU pGMBENT- DEBTORS — RESPONDENTS: ae m 
S Or E D aan order for 


vbt 9 steps-in-atd of execution—Inference of oral 
a * A 
application. € " PON 
j vice of notice of execution on the judg 
EDU. a step-in-aid of execution within 


* is ot € | 
res Ead 3) of Sch. I of the Limitation Act. [p. 588, 


mb al Krishna Das v. Pratcp Chandra Dalai (1), 


followed. i t that an order for issue of warrant was 


The k nA 
sows conclusively that the Court must have 
me "mE application or other of the decree- 


, 589, col. 1.] s 
e el against an order of the Suberdi- 


id ze, Pabns,dated the 31st July, 1926, 

—€— tbat of the Seccnd Court, at Seraj- 
anj, dated the 13th March, 1925. 

Batu Gopendra Math Das, for the Appel- 


TOUR ‘Sinai Chunder Lahiri, for the 
dents. — < 
o iid JUDGMENT. 
C. C. Ghose, J.— In this case, the only 
uestion involved isa question of'limitation. 
The appellants are the decree holders and 
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they applied for execution of the decree 
which they had obtained—the application 
for execution being filed on the 3lsat October, 
1924. It appeats that the Durga Puja 
holidays of that year did not terminate till 
that date and, therefore, if it be held that 
the decree-holders were within time, that is 
to say, that the application was filed within 
a period of three years from the 28th 
September, 1921—the date when the decree- 
holders filed prozessfee in the previous 
execution case, then it must follow as a 
necessary corollary that their present 
application for execution was within time. 
The dispute between the parties is with 
reference to what has happened on the 
23th September, 1921. The appellants 
contend that what happened on the 28th 
September should be regarded by the Court 
as a step-in-aid of executlon within the 
meaning of Art. 182, cl. (5) of the First 
Schedule to the Limitation Act. Whereas 
the respondents contend that the decree- 
holders did not take any step whatsoever in 
aid of execution within a period of three 
years from the date when they last made 
their application for execution and that, 
therefore, the lower Appellate Court was 
right in holding thatthe application was 
barred by limitation. Now, the order-sheet 
shows what happened on the 28th Septem- 
ber, 1921. The order runs as follows: “Service 
of notice proved. Decree holders to file the 
remaining process. fees within a short time, 
Issue warrant of arrest returnable by 30th 
November, 1921." As faras one can make 
out from tne order-sheet and from the ordez 
under date the 28th September, 1921, two 
things happened on that date. First, 
the decree-holders proved; that service of 
notice upon the judgment. debtors had been 
effected and,in the second place, it is reagon- 
ably clearthat the decree-holders must have 
made an application orally to the Court 
for an order for warrant of arrest of the 
judgment-debtors. It has been held in the 
ease of Pran Krishna Das v. Pratap Chandra 
Dalai (1) that the filing of an affidavit of 
service which isthe same thing as proving 
service of notice on the judgment-debtors 
isa step-in-aid of execution. Speaking for 
myself, 1 see no reason to take a view 
different to that taken by Woodroffe and 
Walmsley, JJ., in the case referred to above. 
In the present case, the decree-holders, in 
my opinion, are on stronger ground when 
they point to the order-sheet and ask ug 
(1) 38 Iud. Cas 536; 21 O. W. N. 423, 
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to infer that they must have made an oral 


application to the Court for issue of warrant. 


of arrest and that their application was 
granted. The fact that an order for issue of 


warrant was made shows conclusively that 


the Court must have acted on some applica- 
tion or other of the decree-holders. If the 
decree-holders had made an application 
which resulted in the order for issue of 
warrant of arrest of the judgment-debtors, 
it must be held that the decree-holders did 
take on that date a step-in-aid of execution 
within the meaning of Art. 182, cl. (5) of the 
First Schedule to the Limitation Act. That 


being. 80, no question of limitation can: 


possibly arise in this case and it must be 
held, in my opinion, that the decree-holders’ 
application was within time.In my judgment 
the appeal should be allowed and the 
judgment-debtors' objection to execution 
must be dismissed with costs. The hearing 
fee in this Court is assessed at two gold 
mohurs. | 
Buckland, J.—I seeno possible ground 


upon which this case can be distinguished, 


from the case of Pran Krishna Das v. 
Pratap Chandra Dalai (1). I, therefore, 
agree that the appealshould bé allowed 
with costs, 


AN. A. Appeal allowed. 


indak kawanan 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, 259 of 1927. 
. November 23, 1927. | 
Present:—Mr. Justice Ramesam and 
Mr. Justice Jackson. 
BURAN SHERIFF SAHIB AND ANOTBER— 
CREDITORS AND DEFENDANTS—APPELLANTS 
i VETSUS 
K. VENKATARAMA IYER AND anoTHaR— 
PBTITIONERS AND PLAINTILFS—RRSPONDENTS. 


. Civil Procedure Code (Act V of 1908), O. XXII, r. 8 
— Plaintiff becoming insolvent — Right’ to continue 


sutt. 

Under O. XXII, r. 8, Civil Procedure Code, when 8 
^ plaintiff becomes insolvent, the Official Receiver is 
ths only person who can continue the suit and the 
insolvent has no right to do sọ. 


Appeal against an order ofthe District 
Court of South Court, dated the 7th May, 
1927, and made in I. A. No. 198 of 1927 in I. 
P. No, 20 of 1923 (O, S. No. 5800f 1922 on 
the file of the Court of the District Munsif, 
Tuukolu = 0c5o- es 


BUSAN SHERIFF SAHIB V, it, VENRATARAMA IVER, 
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Mr. K. 8. Jaya Ramaiyer, for the Appel- 


ants. 


Messrs. M. S. Venkata Ramaiyer and 


‘Rk. Srinivasa Iyer, for the Respondents. 


dU DGMENT.—Order XXII, r.8 of the 
Civil Procedure Code shows that when a 
plaintiff has become insolvent, the Official 
Receiver is the only person who can con- 
tinue the suit. If he is not willing to. 
continue the suit or is not willing to find 


Security, the suit abates. In this respect 


the provisions of the Code of Civil Procedure 
are not identical with those of the Supreme 
Court Rules (O. XVII, r. 1 et seq) and the 
English decisions such as In re Whatman, 
Hoar v. Whatman (1) cannot help us. 

The District Judge was apparently under 
a misconception as to the effect of O. XXII, 
r.8; he seemed to think that the insolvent 
can continue the suit. It would have been 
better if the Official Receiver applied to 
the District Judge after giving notice to 
the insolyent, so that the-insolvent might 
have made his own representation and it 
would have been better if. the District 
Judges passed his order on the report of the 


‘Official Receiver dated the 26th Apri), 1927, 


after notice to the insolvent. 

The insólvent was &ware of the order 
when he filed the present petition, for he 
referred to it in the petition (I. A. No. 198 
of 1927, dated Sth May, 1927). He might 
have perhapsappealed against 1t, Chowdappa 
Gounder v. Kathaperumal Pillai (2), But as 
he was not a party tothe order, we cannot 
say that he was bound to appeal against it. 

Aeting on the basis of the District Judge's . 
order, the Official Receiver who was the 


' only person representing the insolvent's 


estate on the record of O. S. No. 580 of 1922 
entered into a binding arrangement with the 
defendants in O. 8. No. 580 of 1922 by which 
they withdrew their petitions for compen- 
sation and the Official Receiver agreed 
not to prosecute the suit. The defendants 


.in O. B. No. 580 of 1922 acquired an inde- 


feasible right under the arrangement. It 

may be that, as & matter of prudence, the 

Official Receiver might have waited forsome- 
time before effecting such an arrangement, 

The defendants in O. S. No. 58U of 1922 are 

not concerned with what is passing on 

between the insolvent, the Official Receiver , 
and the District Judge in the insolveney 

proceedings. 


(1) (1889) W. N. 213. | 
(2) 96 Ind. Cas, 914; 50 M, L J. 603; A. I. R, 1996 
^a í { 


. Mad, 801; 49 M, 794, 
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Itis now conceded that the second order 
passed by the District Judge cannot be 
supported and that the insolvent cannot 
continue the suit. It has now become im- 
possible for us to pass any order in sub- 
stitution of it to enable the suit to proceed 
with suitable provision for indemnifying 
the Official Receiver. The result is that the 
appeal is allowed. 

In the circumstances of the case, we 
make no order as to costs. 

Y. N. V. Appeal, allowed. 


. LAHORE HIGH COURT. 
Tissr Civic APPEAL No. 406 oF 1923. 
January 17, 1928. | 
Present: —Mr. Justice Harrison . 
and Mr, Jusiice Dalip Singh. 
Musammat KAMAN-—DzsENDANT— 
APPELLANT 
versus 
GHAFOOR ALI AND OTHERS— 
PrAiuT:EES, HASHDAR AND OTHERS 
—DEFENDANTS— RESPONDENTS., 
Custom—Inheritance—Selfeacquired property — 
Daughters v. collaterals—Muhammadan Rajputs of 
Hissar District—Daughter dying before inheritance 
Daughter's heirs, rights of—Ancestral property-—Pro- 
perty acquired by gift, whether ancesiral—Riwaj-i-am 
—JBEntry relating to rights of females, value of. 
Among Muhammadan Rajputs of the Hissar District 
daughters succeed to the self-acquired property of 
their father to the exclusion of collaterals. [p. 591, col. 


l. 4 ‘ 

Where a daughter is herself entitled to suceeed the 
mere fact that she predeceased the widow of her 
father would not deprive her heirs of the succession 
to the property left by her father. Therefore where 
h daughter can succeed as full heir to her father's 
self-acquired property, a daughter's daughter will 
succeed in case her mother predeceases her father’s 
widow. [p. 591, col. 2.] D 

Wheré a property is acquired by gift instead of by 
inheritance it ceases to be ancestral. [p. 590, col. 2.] 

Where a eustom is acknowledged by which women's 
right to succeed is admitted, such an acknowledg- 


mant has great force, but where the Riwaj-i-am isto. 


the contrary, the onus upon the females is not so 
heavy as it would be in the case of males. [ibid.] 

First appeal from the decree of the 
Sanior Subordinate Judge, Hissar, dated 
' the 24th January, 1923. 

.. Messrs. Mehr Chand Mahajan and Niaz 
: Muhammad, for the Appellant. 

Dr. G.C, Narang, Pandit Nanak Chand 
and Mr. Nawal Kishore, for the Re- 
spondents. x 

, dUDGMENT,—The pedigree table of 
-the parties is printed at page 45 of the 
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paper-book. The plaintiffs are the de- 
ecendants of Hassan Ali and the defendant, 
Musammat Kaman, is ihe daughter's 
daughter of Mir Khan brother of Hassan 
Ali. Ghulam Hussain the father of Hassan 
Ali and Mir Khan had three sons, Hasean 
Ali, Nur Khan who married Musammat 
Auri and died without issue, and Mir Khan. 
Itiscommon ground that the property in, 
dispute was acquired originally by Ghulam 
Hussain, the common ancestor of the 
plaintiffs and of the defendant. It is also 
clear from page 9of the paper-book that 
Ghulam Hussain in his life gifted the pro- 


. party acquired by him in various shares to 


his sons and other relatives of his and Mir 
Khan got the property in dispute from 
Ghulam Hussaio by way of gift and not by 
way of succession. 


It has been urged by Counsel for the 
plaintiffs that Ghulam Hussain merely 
accelerated the succession of his sons but 
Ghulam Hussain reserved a portion of the 
property for himself and there wereother 
donees besides the sons and, therefore, this 
argument has noforce. The land that was 
reserved by Ghulam Hussain for himself 
was taken in equalshares by Nur Khan and 
the sonsof Hassan Ali, Mir Khan got no 
share by way of inheritance. It is, there- 
fore, clear that the property was the self- 
acquired property of Mir Koan and we hold 
accordingly. 


It has been contended that even if the 
property be held to be the selfsacquired 
property of Mir Khan the Riwaj-i am of the 
parties shows that. daughters are not 
the heirs even to the selfacquired pro- 
perty of their father in this tribe of 
Mussalman Rajputs of the Hissar District, 
As has been pointed out by their Lord- 
ships of the Privy Council, where a custom 
is acknowledged by which women's. right 
to succeed is admitted, such an a&cknow- 
ledgment has great force, butit is equally 
true that where the kiwaj iam is io the 
contrary, the onus upon the females is rot 
so heavy as it would be in the case of males, 
In this particular case there is a note by the 
officer who prepared the Hiwa i am printed 
at page 136 of the paper-book that he has 
great doubts as to the accuracy of the reply 
that daughtersin nocaseinherittheir fathers’ 
property whether ancestral or self. acquired, 
&nd he gives instances against the alleged 
custom including one of Mussalman Rajputs 
of the District, Ho is of opinien that thg 
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people who give no explanation of these 
cases havestated their wishes for the future 
in this matter and not their existing custom. 
Besides this nota at least two instances have 
been produced by the defendants in which 
daughters succeeded to the estate of their 
father. One 'is Ex, D-6 printed at page 
128 where after a contest it was decided by 
the learned District Judge that daughters 
, did succeed to their father's self-acquired 
property. The otherinstance is Ex. D-65 
at page 93 ofthe paper-book in which a 
daughter succeeded to the property of her 
father. In this case the area of the property 
was233 kanals and thoughthere was no con- 
test it cannot be said that this was a small 
amount ofland, which the daughter was 
allowed to keep in lieu of maintenance. 
On the other hand, the plaintifis have not 
been able to prove a single instance in 
which collaterals have excluded daughters 
in succession to self-acquired property of 
the father. A number of witnesses have 
come forward to state that in this tribe there 


is no custom that daughters succeed to: 


their father’s property. But after consider- 
ing this evidence we are of opinion that the 
presumption raised by the Riwa; tam has 


been rebutted in this particular case and. 


that daughters have a right to succeed to 
the self-acquired property of their father, 
On the death of Mir Khan his widow, 
‘Musammiat Tajo, succeeded to the property. 
Musammat Tajo gifted .the land to her 
daughter Musammat Umdan with the con- 
pent of all the collaterals now suing orof 
their predecessors-in-interest. It is con- 
tended, however, that the giftto Musammat 
Umdan was not an acceleration of the estate 
of the next heir by the widow, but was a 
gift conditional on Musammat Umdan 
having maleissue and that as Musammat 
Umdan predeceased Musammat Tajo with- 
out leaving male issue the property reverted 
to Musammat Tajo and, on the death of 
‘Musammat Tajo, which took place during 


‘the pendency of this case, Afusammat 


Kaman should only succeed as a daughter's 
daughter and that there is no evidence to 
the effect that a daughter’s daughter would 
exclude near collaterals: It has been 
‘contended onthe other side that the word 
‘pisri’ in the mutation order is an interpola- 
‘tion .and that. the order itself makes no 
mention of any such condition and further 
‘that Musammat Tajo, the donor, withdrew 
her claim and, therefore, waived the condi- 
tion which wag in her favour, 
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It is unnecessary to decide any of these 
points because we are of opinion that where 
a daughter is herself entitled to succeed 
the mere fact that she predeceased the 
widow of her father, would not deprive her 
heirs of the succession to the property left 
by her father, and there is no logic in hold- 
ing that whereas a daughter could succeed 
as full heir to her father's self-acquired 
property a daughter's daughter would not 
so succeed in case her mother had 
predeceased her father's widow. In any 
case the daughter's daughter is thé defend- 
ant and it was for the plaintiffs to prove 


. that collaterals would exclude a daughter's 


daughter from inheritance of self-acquired 
property of the fatherin sucha case. There 
is no evidence to show this and we, there- 
fore, consider that Musammat Kaman is en- 
titled to the property. 

We, therefore, accept: the appeal and 
dismiss the pleintiffs’ casq with costs 
throughout. i | 


R. L, Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 
Sgoonp Civin ApeBAu No. 318 or 1926. 
January 24, 1928, . 

Present :—Mr. Kinkhede, A. J. C. 
CHAMPALAL AND OTHERS—PLAINTIFFS— 
APPELLANTS 
a versus ; 
NAGULAL AND orzugzg3—DEFENDANTS— 
RESPONDENTS, 

Contract Act (IX of 1872), s. 28—Champertous 
agreemeni—l'air agreement to supply funds for con- 
duct af suit in consideration of share of property in 
suit, validity of —Tesis. j 3 

A fairagreement to supply funds to carry on a 
suit in consideration of having a share of the pro- 
perty ifrecovered, ought not to be regarded as being 
per se opposed to public policy. 

Ram Coomar Coondoo v. Chunder Oanto Mookerjee 
(1), referred to. ^. 

Second appeal against a decree of the 
Judge, Nimar, dated the &th 


of 1925. 
Mr. J. Sen, for the Appellant. i 
Mr. W. R, Puranik, for the Respondents, 
dUDGMENT,—I think the lower Ape 


pellate Court's judgment on the question of 
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the champertous nature ofthe agreement 
to finance Musammat Janki Bai cannot be 
sustained. The Privy Council case of 
Ram Coomar  Coondoo v. Chunder Canto 
Mookerjee (1) is itself very clear on the 
point. It holds that a fair agreement to 
supply funds to carry on a suit in considera- 
tion of having a share ofthe property if 
recovered ought not to be regarded as 
being per se opposed to publie policy. The 
Court of Appeal below has not given definite 
attention, much less any serious thought, to 
the consideration of the question whether, 
and if so how, the terms of the agreement 
were extortionate and unconscionable so as 
to be inequitable. The finding is erroneous 
and I set it aside. I remand the appeal 
foraíresh decision on all the points raised 
on their merits. The appellants shall get 
refund of Court-fee paid on the memo- 
randum of second appeal. The appellants’ 
other costs will be paid by the respondent, 
Nagulal, who will bear his own. - 

G. R. D. Appeal ailowed: 

Case remanded, 
(1) 2 0, 233; 4 I. A. 23; 1 Ind. Dec. (x. 8.) 442 


» sjt 


LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL ArPEAL 
No. 2617 or 1927. 
February 6, 1928. 
Present;—Mr. Justice Bhide, 
RAM CHAND--JcpbaGuENT-Dra108—- 
APPELLANT 
VETSUS 

Tags BANK or UPPER INDIA, Lin., 

SIMLA, IN LIQUIDATION THOUGH MR. 

H. HUNTER, LIQUIDATOR— RESPONDENT. 
. Debtor and eder T Umen of money unspecified 

‘opriatt e of. 

Aprop a ebt whether secured or otherwise 
ia “due which carries interest and moneys are 
received, without definite appropriation on the 
one side orthe other, the rule which is well-estab- 
lished in ordinary cases 19 that the money is first 
applied in para p iren and then, when that is 
sind im Radha Kishen (1), followed. 
“Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Simla, 
dated the 19th August, 1927, : 

Mr. Nawal Kishore, for the Appellant, 


Mr. Muhammad Amin Khan, for the 
Respondent, ; 


RAM OHAND 7. 1HE BANK Of UPPER INDIA LTD., BIMLA. - 


109 1. O, 1998 


JUDGMENT.—By virtue of a decrece 
passed in a  mortgage-suií a sum of 
Rs..l, 18,443-14-0 was payable to the plaintiff 
withinterestat six per cent. per annum till 
realization. The defendant made re-pay- 
mentson various dates, which were appropri- 
ated by the plaintiff, first, towards the pay- 
ment of costs and interest and the balance 
was deducted from the principal on each 
occasion. The defendant's contention was 
that the calculations should have been 
made as follows: principal and interest due 
upto date to be added up and then all re- 
payments with rebate thereon from the date 
of payment at the same rate to be added up 
and the total of the latter to be deducted 
from the former. The difference between 
the two calculations admittedly comes at 
about Rs. 8,0C0. The lower Court held 
that the method of accounting followed by 
the plaintiff was a proper one and in con- 
formity withthe usual practice, and directed 
that that eystem should be adopted in en- 
forcing the execution. From this decision 
the present appeal has been filed. 

It is contended for the appellant that the 
plaintif was not entitled to adopt the 
method of ealeulation referred to above. No 
argument, however, has been advanced as 
to why this method should be considered to 
be opposed to law or equity. On the other 
hand, Nemichand v. Radha Kishen (1) has 
been cited on behalf of the respondent 
which laid down that when a debt is due 
which carries interest and moneys are 
received without definite appropriation on 
the one side or the other, the rule which is 
well-established in ordinary cases is that 
the money is first applied in payment of 
interest and then, when that is satisfied in 
payment of capital, On behalf of the 
appellant itis urged that the money was in 
the present instance paid in Court in 
satisfaction of a mortgage-debt, but Ido 
not see why that should make any difference 


. BO far as the principle laid down by the 


Privy Council in the above judgment is 
concerned, There scems to me nothing in 
the decree requiring calculations to be made 
in the manner proposed by the aprellant, 
Imust, therefore, dismiss this appeal with 
costs, 
p. Appeal dismissed, 
- (1) 68 Ind Cas. 904; 26 O. 1v. N. 153; (1921) M, W, 


N. 411; 14. L. W. 381; 30 M, L, T. 89; 48 C. 830, A, 
I. R. 1022 P. 0, 26 (P. C. 
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SOUNS . againstthe judgment of the Magistrate, First 

LAHORE HIGH COURT. — Class (with enhanced powers), Rawalpindi, 
CuixINAL APPEAL No. 737 cF 1927. > convicting Karim Bakhsh, Mir Zaman, 

| December 9,1927.  : . Gheba, Bagga and Fazil Karim, appellants 

.  Present:—Mr. Justice Tek Ohand. , ofan offence under s. 399, Indian Penal 
. KARIM BAKHSH alias KARIMAN Code, for. having made preparations to 

| —AOOUSED—APPELLANT . . commita& dacoity and sentencing each to 
versus | | - undergo rigorous imprisonment for seven 

EMPEROR— RESPONDENT. years, and also against the judgment of the 


' H 
Criminal Law—Accomplice—Informer and accom- same Magistrate convicting Karim Bakhsh 
plice, distinction between—Penal Code (Act XLV of in a separate trial under s, 20 of the Indian 


4860), s. 899—Preparation to commit dacoity— 3 : : 
Assembling armed near scene of contemplated dacoity, Arms Act, and sentencing him. to rigorous 


whether. amounts to preparation—Arms Act (XI of.” imprisonment for seven years, the sentence. 
1878), ss. 19, 20—Concealment of arms —Ojfence. | to run consecutively with that pabsed against 
In order to determine whether a witness 1s an him anders: 399 Indian Penal Code ` 

; . E ™ 


accomplice or an informer it hasto be seen whether’ reme : Á ) 
he -had entered into the conspiracy for the sole. The principal witness against the appel.. 


purpose of detecting and betraying it or whether. Jants in the case under s. 399 is Muhammad, 
he isa person who concurred fully in the criminal Jan (P, W. No.1), a domestic servantof onë 
designs of his co-conspirators for a time and joine Mirza Kale Khan, -Inamkhor of Mauét, 


in the execution of those designs till, either out- : San Md i 
of fear or for some other reason, he turned on his Kalanjar, residing in Rawalpindi City. The: 


former associates and gave information to the Police. story told by’ bim is that the appellants 
It at the timo when he joined the conspiracy he. Mir Zaman, Karim Bakhsh and Bagga lived 
ac no nnm Or Dringing tne in the commis, inthesamemohallaas his employer and that 


but his sole object was to partake in the commis- + : 
sion ofthe crime he cannot be. called an informer. he had known them for a considerable time, 


but: is an accomplice and his position is not. modi-. On the 7th May, 1927, he went to the house 
fied simply because later.on he turns round and, of Mir Zaman and found Karim Bakhsh. 


carries information to the Police. [p. 595, cols. 1 & 2. 
Queen-Hmpress v. Javecharan (1), Emperor i and Bagga there. Inthe course of conver-. 
Chaturbhuj Sahu (2), R. v. Mullins (3) and R. v, sation Bagga informed the party that one. 


Dowling (4), referred to. a . =. . Bawa Ganga Ram, who lived in the Hindu, 
Though the mere assemblage to commit dacoity. cremation ground, happened to possess. 


doss not amount to preparation within the meaning ° 
of a. 399, Penal Code, yet where the members of the’ currency notes worth Rs, 900, besides cash 
gang have taken into their. possession instruments and: other moveable property and thata, 


of house- breaking and arms, for the purpose of: dacoity might ‘be committed in his house, 
offence and defence and have actually proceeded. After consultation it was decided to commit, : 
to a place near the scene of the contemplated the dacoit t the B 's h th a 
dacoity, they are guilty of an offence under the "26 GB8CONy B © DAWAH house ont v 
Seotion.-[p.:596, col. 2.]  . A ‘following night and during the course of. 
Karmun v. Emperor (5), folowed.. ~  .. +  . conversation it transpired that Fazal Karim . 
; Hach case of concealment of. arms must be decided and Gheba appellants and Aulia and 


Oa its own facts as to whether it falls under s. 19 | r 
or 8. 20 of the-Arms`Act; But for s. 20 to apply: Muhammad. Zaman (absconders) had algo ' 
there must be some special indication of an  &greed to join the commission of the. 


intention to conceal the possession of arms from a. .dacoity. It was agreed that. the party, 
elit” Railway official or a public carrier. [p. . would meet at the underground near the. 
397, col. L ; M Us : ; 
Qhet Singh v. Emperor- (11), followed. e. Fort at about 8 EM and that Karim Bakhsh , 
Ibrahim .v. Iimperor. (0) and Channan Singh w.. and: Fazal ‘Karim would. bring pistols, ; 
ampero AD» distinenishsd: (8), Sher Al NER : The EE Muhammad Jan was also, 
em singe v. Jumperor (5), oner ait v. impero" asked to bring, if possi i i JM, 
(0) end Aii dimid y. King-dmperor (ID); referred to. | After the plea had been cettled Muhertaed 
Oriminalappealfrom an order of the Jan returned to the house of his employer 
Magistrate, First Olasa, exercising enhanced , and at about 8 P. M. on ‘receiving informa. 
powers under 8. 30, OriminalProcedure tion from Mir Zaman, he left for.the meeting .' 
Qode, Rawalpindi, dated the 15th June, 1927. . place, but without a.pistol.ashis master had. 
Mc, Muhammad Tufail, for Dr. Muhammad ` kept it underdock and key. -Bagga, Karim - 


Alam, for the Appellant, . . |, Bakhsh, Mir ‘Zaman and ‘Muhammad Jan. 
Mr. Mule Kaj, for the. Government arrived at the mieeting. ground and went. 
Advocate, for the Respondént,..: . . into.the depression. About: half.an hour- 


.. SUDGMENT.—Tais judgment will dis-- later Gheba, Fazal Karim, Aulia and 
pose of Criminal Appeals Nos, 737, 738, 856, Muhammad Zaman also airived there, ..- 
937, 919 and 1080 0£ 1927, which are directed , Pegal Karim was-armed- with a spear (Ex, . 


eB 
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T-1) and a revolvér. Aulia, Bagga and 
‘Mir Zaman. had spears with them and 
Karim Bakhsh had a revolver. : Mir Zaman 
‘and Gheba had lathis Exs. P-4 and P-5), 
‘while Karim Bakhsh had also with him an 
iron rod (sambal Ex. P-6). After consultation 
it was decided to commit the dacoity after 
the moon had gone down. As Fazal Karim 
and Gheba had not taken their food it was 
found necessary to send for it from the 


town. The witness Muhammad Jan was 
accordingly. sent to bring it. He, however, 


went straightto his employer Kale Khan 
and told him that a dacoity was going to be 


committed in which murders might also. 


take place. Kale Khan tock the witness 
to the Thana and there he related the whole 


story to Mir Afzal Khan, Sub-Inspector: 


(P, W. No.3) and Chaudhri Buta Ram, 
Deputy Superintendent of Police(P. W, 


No. 2, who recorded his statement Ex. P-A. 


It was arranged with. the Police that 


Muhammad Jag should go back to the: 


ppot with the food and some cigarettes and 
that the Police would follow and would 


‘surround the locality where the conspira- 


tors had assembled, and that when Muham- 
mad Jan would light a cigaretteor cough, 


the Police would fall upon the party. Accorde. 


ingly Muhammad Jan returnedtothemeeting 


place near the Fort with food and cigarettes 
‘and the Police arrived there at about: 
‘ dir.x. A short time after he lighted a: 


cigarette and the Police at once challenged, 


whereupou the conspirators readily took to: 


their heels. The Police opened fire wound- 
ing - Fazal .. Karim, appellant. 
Bakhsh, who had a pistol, réplied by firing 
twoshots. Fazal Karim, Mir Zaman and 


Gheba were arrested on the spot while. 
Karim Bakhsh, Bagga; Muhammad Zaman 


 &nd Aulia ran away leaving’ two lathia 


Exs. P-4 and P-5) a spear (Ex. P-1) and a. 
ial (Ex. P-6) which the Police. took: 


into possession. The next morning 4 dis- 


charged cartridges were recovered by the: 


Police on the spot. 


- Karim ‘Bakhsh voluntarily surrendered . 
himself onthe Bth and Bagga was arrested : 


. en thel0th from the house of onè Ghulam 
Hussain, In consequence of information 
supplied by Karim Bakhsh a revolver was 


recovered from a trunk which was found in . 


house: of his brother-in-law, Hayat 
Bakhsh (P. W. No. 9) the key of which was 
pupplied by Karim Bakhsh s wife. 
:. Bagga, appellant, took the Police tothe 
meeting place near tho Fort on tbe 13th 


4 , | " 
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and a spear (Ex. P-2) was recovered from 
the bushes. m 

In addition to (P. W. No. 1) Muhammad 
Jan the prosecution. examined several 
witnesses, Chaudhri Boota Ram, (P. Wi. No. 
2) Deputy Superintendent of Police, deposed 
to Mirza Kale Khan having” produced 
Muhammad Jan before him at about 10 
o'clock in the night in question and to his 
going to ths spot with one Inspector, four 
Sub-Inspectors. and twenty-four  Con-, 
stables. He gave detail ss to how he divid- 
ed his force into four parties and on Mu- 
hammad Jan giving the signal challenged 
the persons assembled and ultimately ar- 
rested three of them, the other four making. 
good their escape as Sub-Inspeotor. Raja 
Feroze Khan had got entangled in the wire 
fencing. | < l i . 

The evidence of this witness was corro- 
borated by Mir Afzal Khan, Sub-Inspector 
(P. W., No. 3), Khan Muhammad Afzal Khan, 
City Inspector of Police (P. W. No. 4), Mirza 
Kale Khan (P. W. No. 5) deposed to Mu- 
hammad Jan having informed him that the 
appellants and the absconders had  àssémbl- 


ed near the Fort to commit a dacoity in the” `’ 


house of Bawa Ganga. Ram, and his having | 
taken Muhammad Jan to the Police ‘and.. 
then having accompanied the Police to the | 


Spol.., z = ar OY 1 
: Hayat Bakhsh (P. W; No. 9) declared that 
his brother-in-law, Karim Bakhsh appellant, - 
had left a box with him on the 8th of May,” 
1927, and on the 18th he came with the. 
Police to his house and asked him io pros. 

duce the box which was opened: -with tha 
key which had been supplied by Karim 
Bakhsh's wife and on opening it the revole | 
ver (Ex. P-8) and 9 cartridges (Ex. P-11/1 
to 9) were recovered from it. : ° Di 
< Fazal Ilahi (P. W. No. 11) stated that on 
information supplied by Bagga the Police.’ 
recovered the spear (Ex.P-2) from -bushes 
growing near the spot near the Fort. .. >. 

'Bàwa Ganga Ram (P, W. No.7) deposed 
that Bagga, appellant, had come to his housé 
on the. morning of the 7th and asked him 
for certain medicines and amulets, ` 

"The medical evidence produced in ‘the 
case was that of Dr, Ahmed Ulla Shah (P,’ 
W. No. 13) who exemined Fazal Karim and 
found two bullet wounds on his right thigh.. 
anda scratch behind the left. forearm, Jn 
his opinion the two bullet wounds werethe - 
result of one bullet shot. - 

Of the appellants Karim Bakhsh and 
Bagge pleaded alibi alleging that they werg - 


è 
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in certain villages near Ohaklala, while 
Fazal Karim admitted that he was in the 
depression near the Forton the night in 
question and was wounded with a revolver 
shot, but stated that he was going to Kalan- 
jar on an errand on behalf of Mirza Kale 
Khan when the Police with Muhammad Jan 
met him and on Muhammad Jan point- 
ing out opened fire and arrested them. 
Gheba's defence was practically the same as 
that of Fazal Karim, Mir Zaman denied 
having been arrested on the spot. . 

. On appealthe first point urged by Mr. 
Muhammad ‘l'ufail for Karim Bakhsh is 
. that the principal witness Muhammad Jan 
 (P.W,;No.l)is an accomplice and accord» 
ing to-the well-established rule of practice 
his evidence ought not to be accepted with- 
Out corroboration. He contends that the 
lower Court has erred in treating him as an 
informer and in holding that no corrobora- 
tion is necessary. The learned Counsel in 
support of his contention has relied on a 
ruling ofthe Bombay High Court report- 
ad as Queen-Empress v. Javecharam (L). 


Thisruling was, however, dissented from. 


in Emperor v. Chaturbhuj Sahu (2), In cri- 


minal cases the distinction between an ine. 


former and an accomplice assumes at times 
considerable importance and thereare oers 


tain well-established principles which ought ' 


to be taken into consideration in determin- 
ing whethera person is an accomplice or an 
informer. The distinction is clearly brought 
out by: Wigmore in his well-known work on 
Evidence, S: 2060, in the following passage: 
<“ When the witness. has made himself 
“an agent for the prosecution before associat- 
ing with the wrong-doers or before the 
&ctual perpetration of the offence, he is, not 
an accomplice; but he may be, if he extends 
no aid. to the prosecution until after the 
ofienoe is committed. A mere detective or 
decoy is, therefore, not an accomplice; nor 
an original confederate who betrays before 
tue crime's committal; yet an accessory 
after the fact would be,if he had before 
betrayal rendered himself liable as such," 

In other words,it has to be seen whether 
ih» witness had entered into the conspiracy 
foc the sole purpose of detecting and be- 
. trying it or whether he is a person who con- 
curred fully in the criminal designs of his 
co-2onspiratora for a time and joined in the 
execution of those designs till either out of 
''(1)19 B. 383; 10 Ind. ‘Dec; (5,8) 243, ^ | m 

(2) 8 Ind, Qus. 119; 38 Q, 90; 18 O, W.N, 171; 11 Ot, 
Ded, 660, — ae a S BA ; 
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fear or for some other reason he turned on: 
his former associates and gaye information 
to the Police. Ifatthe time when he joined - 
the conspiracy he had no intention of. 
bringing his associates to book, but his sole 
object was to partake in the commission -of 
the erime, he cannot be called an informer: 
but is an accomplice, and his position is not: 
modified simply because later on he turns: 
round and carries information to the Police. - 
The test laid down by  Wigmore, is: 
also in accord with the observations of 
Maule, J., in his charge to the Jury in the: 
celebrated case R, v. Mullins,(4) and of, 
Erle, J., in R. v. Dowling (4). 

It shouldbe borne in mind that in this 
case the appellants were being tried foran 
offence under s, 399, Indian Penal Oode, vie ,. 
making preparations for the commission: 
of a dacoity, and it is admitted by the ap- 
pellante' learned Counsel that if the facts. 
as alleged by the prosecution be accepted - 
as correct this offence was complete long 
before the witness Muhammad Jan (P. W.' 
No.1) gave information to the Police, Acs 
cording to his own statement he was pres 
sent at.the house of Mir Zaman at 12 noon. 
when the plans for committing the dacoity: 
were haiched and had agreed to go to the. 
meeting place in the evening: armed with a, 
revolver. He returned to his master's house 
Soon after and remained there for more- 
than six hours, but during this period hé 
took no steps whatever either to inform the: 
Police or his master that a dacoity was con»: 
templated; He then actually proceeded to b, 
apot near the house where the dacoity- was 
to be committed and took part in the pre~’ 
parations: for committing the offence, It 
was only after it had been decided. to post- 
pone the dacoity till the moon had gone: 
down and he had been sent to the town 
to bring food for two of the offenders 
that he for the first time discloged the 
whole affair to his master who took him to 
the Police where he made the report Ex, 


. lhave no doubt that in view of these facts 
Muhammad Jan cannot but be regarded ag 
an accomplice and his evidence needs core 
roboration in material particulars against 
each appellant. - ol qp MUSS 

Taking first the case ef three persong 
who were arrested on the spot, Fazal Karim, 
Mir Zaman and Gheba, such corroboration, 


(3) (184958 Cox C, 0. 526 - 
(4) (1848) 8 Cox C, C, 209. 
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is found in the fact that their names had Karim have contended that the evidence 


een mentioned ‘in the report (Ex. P-A) 
which had been made before their arrest, 
secondly, that they were arrested on 
the spot by the Police and thirdly, that 


Fazal Karim had actually been wounded ' 


with the pistol shot fired by the Police and 
Gheba had received injuries from a lathi 
blow. I haveno doubt as to the guilt of 
these three persons and hold that they have 
been-rightly convicted. 

As regards. Karim Bakhsh there is the 
important fact, that his name was mention- 
ed:in the report made by Muhamnad Jan 
before the Police went to the spot.. Second- 
ly, he took the Police to the house of his 
brother-in-law, Hayat Bakhsh, on the 18th 
and pointed out the box which contained a 
revolver. Mr. Muhammad Tufail has con- 


tended that the evidence of Hayat Bakhsh. 


Bhould not be accepted, But no reason 
whatsoever has been suggested why Hayat 
Bakhsh would give false evidence against 
his own brother“in-law. It is not suggested 
that any enmity existed between Karim 


Bakhsh appellant and either Muhammad: 


Janor Hayat Bakhsh. In these circumstan- 
ces I find that thereis sufficient corroboration 
ofthe story given by Muhammad Jan to 
convict this appellant with the offence, 

As regards, Bagga appellant, who was ar- 
rested on the 10th, Muhammad Jan, deposed 
that.at the meeting at Mir Zaman's house 
it was Bagga, who had suggested that the 
dacoity should be committed at the house 
of Bawa Ganga Ram. Corroboration of 
this fact will be found in the evidence of 
Bawa Sanga Ram (P. W. No.7) who stat- 
ed that Bagga had come to him on the 
morning ofthe 7th on a pretext of asking 
for.& medicine and an amulet. Muham- 
toad Jan(P. W. No.1) had also stated that 
Bagga was armed with a spear. It is signi- 
ficant that after his arrest Bagga took the 
Police to the spot and at his instance a spear 
was discovered from the bushes, See the 
evidence of Nawab Khan (P. W. No. 6), Sub- 
Inspector of Police and Fazal Ilahi (P. W. 
No..11), Muharrir Octroi Post. I find that 
there is amplé corroboration of the state- 
ment -of Muhammad Jan,ss against this 
appellant also. I must, therefore, hold that 
the evidence of Muhammad Jan with re- 
gard. to ‘the presence of all the five ap- 
pellants „is corroborated in material par- 
ticulars by other materials on the record. 


Both Mr, ‘Muhammad Tufail fer Karim 
Bakheh “and Mr. Aziz Ahmad for Fazal 
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for the prosecution, even if accepted, dis- 
closes an offence under s. 402 and not one 
unders. 399. I am, however, of opinion 
that this contention is devoid of all force. 
As held in Karman v. Emperor (5) the 
mere “assemblage” to commit dacoity 
does notamount to “preparation” within 
the meaniug of 8. 399 of the Penal Code, but 
where (ashere) the members of the gang 
had taken into their possession instruments 
of house-breaking and for the purpose of 
offence and defence and had actually pro- 
ceeded to a place near the scene of the con- 
templated dacoity they are guilty of an 
offence under s. 399. 

lhold, therefore, that all the five appel- 
lants have been rightly convicted under 
s. 399, Indian Penal Code. 
seven years’ rigorous imprisonment is by no 
meanssevere, in view of the fact that the 
appellants were armed with revolvers, spears 
and lathis and had not the Police arrived on 
the spot on information given by Muham- 
mad Jan the consequences would have 
been very serious indeed. 

I, therefore, dismiss Appeals Nos, 737, 
856, 857, 945 and 1080 of 1927. 

It now remains to deal with Appeal No. 
738 of 1927 preferred by Karim Bakhsh 


against his conviction under s. 20 of the: 


Indian Arms Act. Mr. Muhammad: Tufail 
for the appellant has madea faint hearted 
attempt to argue thatit has not been proved 
that the revolver in question was recovered 
from the possession of the appellant and 


The sentence of: 


hi 


that it was he, who had concealed it. 
Having regard, however, to the evidence ` 


given by Karim Bakhsbh's brother-in-law 


Hayat Bakhsh and of the Police Officers: 


before whom the revolver was recovered, I 
have no doubt whatsoever that the learned 
Judge of the Court below came toa correct 
conclusion that: after Karim Bakhsh ‘had 
escaped from the place where he and his 
fellow conspirators were inthe depression 
near the Fort, he put the revolver in & box 
and leftit with his brother-in-law for safe 
custody. The possession in this case was, 
therefore, that ofthe appellant, 

The next question to be considered is 


whether the offence falls unders. 190r8.:0 - 


of the Indian Arms Act. Mr. Tufail has 
relied on the decision of Kensington, Ja, -in 
Ibrahim v. Emperor (6) where it. was held 


(8) 34 Ind. Cas. 1000; 6 P, R, 1916 Cr; 17 Cr Lid, 
280; 37 P, W, R., 1916 


Cr, 
6) 18 Ind, Cas. 265; 9 P. R. 18922 Cr: 14 Or, L. Je 


( 
41; 44 P, W. R.1912 Ory 128 P, L R. 191g, 
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‘that a. 20 ofthe Arms Aot applied only to 
‘cases where the import or export of arms 
is attempted and algo on a remark of Scott- 
Smith, J., in Channan Singh v, Emperor (1) 
‘where the former rulingseams to have been 
‘approved. The decisions as to the appli- 


‘Gability of s. 20 are not uniform butthe - 


balance of authority is against the view 
‘taken by Kensington, J., in the ruling 
‘above cited. The question has been con- 
‘sidered in . à number ofcases, Kham Singh 
v. Emperor (8), Sher Ali v. Emperor (8), Ali 
: Ahmad v. King-Emperor (10) and recently 
by. Addison, J., in Chet Singh v. Emperor(11) 
in which Mr. Justice Kensington's view was 
definitely dissented from. I venture to 
think thatthe law has been correctly laid 
down by Addison, J., in the case last men- 
‘tioned where he held that “each case of 
. concealment of arms must be decided on its 
own facts.as to whether it falls under s. 19 
or 8. 20 of the Arms Act, but for s. 99 
to apply there must be some special - indica- 
tion of an intention to concealthe possession 
of thearms from a public servant, Railway 
, official or public carrier." Applying this 
test to the present case I have no doubt 
. whatsoever that the intention of the appel- 
-lant in putting the revolver inthe trunk and 
keepingit in thehouse of his brother-in-law, 
Hayat Bakhsh, was clearly to conceal the 
revolver from the Police, I hold, therefore, 
that his offence fell under s. 20 and he has 
. been rightly convicted. 
. I am of opinion, however, that the 
83ntence of seven years’ rigorous imprison- 
mént imposed on Karim Bakhsh, appellant, 
uuders, 200fthe Arms Act is too severe. 
-I think the ends of justice will be met by 
reducingit to one of rigorous imprisonment 
for three years which will begin after the 
expiry of the sentence of seven years passed 
against him under a. 399, Indian Penal 
Oode. With this modification in the 
Sentence the appeal is dismissed. 
R. L, Appeals dismissed. 
_ (7) 86 Ind. Cas. 221; 6 Lah, 151; 26 P. L. R. 49; 96 
P. L. R. 733; A. L R. 1925 Lah. 395: 7 Lah. L. J. 399. - 


(8) 28 Ind. Cas. 798: 8 P. 
1815; 16 Cr. L. J. 412 


i 0) 63 Ind. Cas. 833; A. I. R. 1923 Lah. 79; 23 Or. L. 
. 609. . 


10) A I R. 1923 Lah, 434 | 
58 Ind. Cas 401; 7 Lab. 65: A.I.R. 1926 Lah. 
262; 27 Cr. L. J. 625; 27 P. L, R. 523, , 
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. NAGPUR JUDICIAL OOMMIS- 
SIONER’S COURT. 4 
URTMINAL RRYISION No. 340 og 1927. 
January 19, 1928; 
. Present :— Mr, Findlay, J. C,. 
R. B. D. LAXMI NARAYAN—Accugen 
—APPLICANT 
VETSUS. 
D, H. MAHAJAN-—COMPZAINANT 
—NON-ÁÀPPLICANT. ^ 
Companies Act (VII of 1918), ss, 76, 136, 248,w. 18 
—Annual General Meeting not held—Batance-sheet not 
“prepared in time—Complaint under as, 76, 186—Share- 
-holder, competency of, to make complaint—-R.-15, effect 
and validity of. ; 

Rule 15 ofthe Rules made by the Government of 
the Central Provinces under s. 248 of the Companies 
Aet does not exclude a person aggrieved, such as 
a share-holder, from filing a complaint against the 
Directors .of a registered Company for failure to 
comply with the provisions of ss.76 and 136 of the 
Companies Act with reference to the holding of tha 
annual general meeting and the preparation of tha 
annual balance-sheet. [p. 598,cole1.]  . 


Criminal revision against an order of the 
Sessions Judge, Nagpur, dated the 8th Octo- 
ber, 1927,in Criminal Revision No. 95 of 1997, 

Mr. W.R. Puranik, for the Applicant. 

Mr. G. P. Dick, for the Non-Applicant. 

ORDER.—The facts of the’ case which 
has led to the present application for revision 
are somewhat interesting. The non-ap- 
plicant, Mr. D. H. Mahajan, filed a complaint 
againsi the present applicant and 12 other 
co-applicants who are Directors of the Nag. 
pur Pioneer Insurance Company. His allega- 
tion was that the applicants in question had 
failed to comply with the provisions con- 

. tained in ss. 76 and 1310f the Indian Com- 
‘panies Act with reference to the holding of 
the annual general meeting and with 
reference to the preparation of the annual 
balance-sheet and that, therefore, they were 
liable to the penalties laid down inthe secs 
tions in question. The complaint was filed 
in the Court of the First Olass Magistrate, 
Nagpur, and,on behalf of the applicant, 
it was urged that the prosecution or com- 
plaint did not lie at the hands ofthe present 
non-zpplicant. It was urged that, under 
r. J5 of those made by the Local Govern- 
ment under s, 248 of thé Ac 4 only the 
Registrar could take action for the recovery 
ofany of the penalties prescribed in the 
Act. .The Rule in question reads as fol- 
lows :— s 

“Whenever any case of non-compliance 
with the’provisions of the Act comes to the 
knowledge of the Registrar, he may apply 
fo the Magistrate of the Distriet, in which - 


VEDR 


the reg sterad office of thè Company iè 
situated, to take the necessary steps for the 
recovery. of the presoribed penalties." 
Turning tos. 248 of the Act, itis obvious 
that these Rules were only made under the 
power therein conferred of making Rules 
and Regulations with respect to the duties 
of Registrars and Assistant Registrars. 
Iam unable to see that the Rule in ques- 
fion . was ever intended ^ to exclude 
any other competent party from filing 

“a complaint like the one we are concerned 
‘with, I feelimpelled, however, to go fur- 
ther and to say that, if the Local Govern- 
ment had in its mind the intention that, 
‘after the framing of the Rules, nobody 
else but the Registrar should file a com- 
plaint of the kind in question, such a Rule 
would be undoubtedly ultra vires because 
there is no provision in the OCompanies 
Act which detracts from the ordinary power 

ofan aggrieved person to file a complaint 
with reference to a criminal offence, or 

.even with reference to the anomalous 
materials such as are dealt with in ss. 76 
and 131 of the Act in question: cf. also s, 113 
of the Indian Railways Act. ' ; 

<`: I have been referred to an unreported 
ease decided by the Punjab Chief Court, 

.jn Which a Judge of that Court held that 

‘@ complaint filed by a clerk in the office of 

-the Registrar under s, 74 of the old Indian 
Companies Act of 1882 was held bad in 
view of the fact that the Local Government 
.had made an express Rule that the Regis- 
.trar was the proper person for filing such 
a complaint, may point out, however, 
' that the corresponding Rule in the Punjab 

‘was very differently framed from the Rule 
in these Provinces. The Punjab Rule, as 
regards the relevant portion thereof, is as 
followi - 
| “The Registrarshall be deemed the proper 

, officer for instituting and conducting all 
prosecutions,” : 

. - Whether that Rule was intra vires or 
ultra vires, is à matter I am not concerned 
with at present, but the Punjab case is 
obviously quite different in its facts from 
those of the present case. "There seems to 
“me, in short, no room in the present instance 
. for the application of the maxim expressio 

^ unius est exclusio alterius. 

Moreover, in the present case, there is the 
clear and obvious fact that, assuming the 

. non-applicant to be a share-holder, he is 


+ 


giyen an express statutory right under 


. &. 194, sub-s. (2, Indian Companies. Act 
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to inspect the audited copy of the balance» 
Sheet of the Company, and, if sub-s. (8) is 
read with sub-s. (4), it would seem that any 
share-holder would have a direct or implied 
authority to file a complaint under the 
section in question. Moreover, if reference 
is made to s. 279 of the Indian Companies 
Aci, that provision laysdown that when a 
fine is imposed, the Court may direct that 
the whole or any part of itmay be devoted 
towards rewarding the person on whose 
information the fine has been recovered, 
If the intention of the Legislature had 
been that only the Registrar or some such 


Officer should have the power of lodging 


# 


the information in question before the . 


Court, the wording of this provision would 
undoubtedly have been very different. I 
am of opinion, therefore, that the Magis- 
trate andthe Sessions Judge were correct 
in the view they tookánd that, under the 
law as it at present stands, any person 
any person at all, 
hasaright to lodge the information in 
question before the Magistrate. Assum- 
ing that the non-applicant is a share-holder, 
it is, moreover, clear in his case that he 
must be regarded as a party aggrieved. On 


the merits, therefore, the present applica. 


tion must fail. 
It has been suggested, however, before 
me that, if there were a failure on the 


. merits, the Company has taken stepssinée 
to hold a general meeting as soon as pos- . 
‘sible and has, in other respects, - shown its 


bona fides. I have been asked, on this 
ground,to exercise my discretion. in favour 
of the applicants and to quash the proceed- 


ings in the Magistrate's Court. Refer- 


ence has been made in this connection 
to the order of Shah, Ag. C. J. and 
Orump, J., recorded in In re Shamdasani 
(1. In that case, however, the Crown 
did not press for further proceedings to be 
allowed to go on. Inthe present case the 
Crown has taken up a different attitude and 
the learned Government Advocate has 
urged that it would be more proper and 
convenient that the question of bona 


fides and the like should be considered | 


by thg trying Court. I coincide in this 
opinion andi cannot find sufficient reason 
for quashing the proceedings at the 
present stage; so far only the formal objec- 
tion to the entertainability ofthe complaint 
has been considered. 


(1) 82 Ind. Cas. 58; 48 B. 305; 26 Bom. L. R. 68; A. I, 
R, 1924 Bom. 308; 25 Cr. L, J. 1194. 


^ 


109 1, C. 1088 


The'application accordingly fails andis 
dismissed. ThE 
. " Application dismisged. 

G R: D, . ‘ 
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: LAHORE HIGH COURT. 
ORTMINAL Reviston No. 1807 or 1926. 
Ex April 12, 1927. 
Present :—Mr. Justice Addison 
and Mr. Justice Skemp. 
PRAG NARAIN—PETITIONER 
versus | 


! EMPEROR— RESPONDENT. l 

Factories Act (XII of 1911), 3.2 (2). (8)—‘Factory, 
_employed', meanings of—Persons employed on pre- 
mises of factory for sale of manufactured articles, 
whether persons ‘employed’ in factory. 2 
. The word ‘factory’ as used in the Factories Act 
‘means premises where anything is done towards the 
making “or finishing of an article up to the stage 
‘whan it is teady to be sold oris in a suitable con- 
dition to be put on the market. [p. 599, col. 2.] ; 

A person, who sells the manufactured article, 
though he happens to occupy a room at the factory, 
cannot be said to be doing any kind of work 
incidental to, or connected with, the manufacturing 
process or “connected with the article made", and is 
not, therefore, a person ‘employed’ in the factory 
within the meaning of s. 2 (2) (3) of the Factories Act. 
[p. 600, col. 1.] 
' Application for revision of an order of 
the Sessions Judge, Delhi, dated the 7th 
September, 1926, affirming that of the 


Magistrate, First Class, Delhi, dated the 


.. 98th July, 1926. 


Mr. Kishen Dayal, for the Petitioner, 
Mr. Mackay, for the Government Advo- 
cate, for the Respondent. 


JUDGMENT. 

Addison, J.—Prag Narain, occupier of 
the Prag Distilled Water Ice Factory, 
‘Delhi, was convicted by a Magistrate with 
First Class powers under s. 41 (j) of the 
Indian Factories Act for failing to furnish 
notice of occupation as required by- s. 33 
of the Act, He was sentenced to pay a 
fine of Rs. 100. His appealin the Sessions 
Court was dismissed, and he has now 
‘moved this Courtto set aside.his conyic- 
tion and sentence. | c 

The facts are not in dispute. "The Addi- 
tional Inspector of Factories* found on the 
‘16th of April, 1925, that eighteen persons 
iwere being employed in the manufactur- 
ing department, while: six persons includ- 
‘ing the manager. were being employed. in 


i 


-— 
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- persons, o in 
“were not: employed:in the factory. 


: d 


the sales department. If.30'persons. aro 
employed ina factory ofthis kind it be- 
comes a factory within the meaning of the 
Act, and it is the duty of . the occupier 
‘under s. 33 to give notice to the Inspector. 


"This was not done in the present case, as 
it was contended: that only 18 persons were 


employed in the factoryand that the six 
who were in the sales depa maan, 
a 
-only point to be decided is whether. twenty 
. persons were employed inthe factory. — . 
. "'Waetory " is defined in s. 4 (3) (a) of 
‘the Act “any premises wherein, or with- 
in the precincts of which, on any one 
day inthe year not less than twenty per- 
sons are simultaneously employedand steam, 
-water or other mechanical power or electri- 


cal power is used in aid of any process for, . 


or incidental to, making, altering, repair- 
ing, ornamenting, finishing or. otherwise 
-adapting for use, for transport or for sale 
any article or part of af article,” The 
words used show that by a factory 18 
meant premises where anything is done 
towards the making or finishing of an 
article up to the stage when it is ready 
to be sold or is inasuitable condition to 
be put on the market, oe, 
Further, the word “ employed " is defin- 
ed in s. 2(2) of the Act as follows:— ` 
“A person who worksin a factory, whe« 
ther for wages or not, 


(a) in a manufacturing proaess or bandi» 


craft, or as 

(b) in cleaning any part of the factory 
used for any manufacturing process or 
handicraft, or u FP 

(c) in eleaning or oiling any part of tho 
machinery, or : "M 

(d) in any other kind of work what- 
goaver, incidental to, or connected ‘with, 
the manufacturing process or handicraft, or 
connected with the article made or other- 


wise the subject of the manufacturing ' 


handicraft therein, shall be 


11 


process or 
deemed to be employed therein." 

Clearly persons employed! merely for 
selling the manufactured art cles do not 
come within the above definition, for they 
have nothing to do with work incidental 
to, or connected with, the manufacturing 
process, unless it can be said’ that they 
are engaged in some kind of work “ con- 


nected with the article made." It was . 


argued en behalf of the Crown that the 
gelling .of the article was work connected 
with the article made, This contention in 


^c. 


800 


my judgment cannot be accepted. A faztory 


'means premises where articles are mánu- 
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in an office, a mile away, Could it be 
said in that case that they were employed 


‘'factured and a person who does anything in the factory? It was admitted by the 


directly or indirectly towards the making 
‘thereof up to the stage that they are ready 


‘to be delivered and put on the market 


js employed in the factory. A person, 
: who sells the manufactured article, though 


‘he’ happens to occupy a room at the 
' factory, cannot be said to be doing any 


‘kind: of work incidental to, or connected 
with, the manufacturing process or “con- 
nected with. the article made,” That 


"would put too wide a construction upon the 
“last words which obviously mean “con- 


‘nected withthe article in the process of 
‘being made." That is, any kind of work 
upon the article upto the stage where the 


. ‘article is packed andready for delivery in 


‘the market is what is intended. In my 
‘judgment that is the-only possible mean- 
'jng the words. can bear when the defini- 


‘tion of the term “factory " is considered. 


In England by "factory "is intended 
B place where an article is produced while 
its supply to customers is an operation 


 distinot- from its manufacture, though both 


operations may be undertaken by the pro- 
ducer. This was held in Spacey v. Dowlais 
Gas and Coke Co. Lid. (1). In-the English 
Act (64 Vic. Ch. 22,1901), “factory” and 
“employment and working for hire” are 


` defined in ss. 149 and 152 respectively and . 
“there is little difference between the de , 


finitions in. the English and Indian Acts. 
In the English Act, however, s. 149 (4) 
runs as follows :— 

Where a place situate within the close, 
curtilage or precincts forming a factory... 
is solely used for some purpose other 
than the manufacturing process...carried on 

‘in- the factory..., that place shall not be 


‘deemed to form part of the factory...for 


‘the purposes of this Act." 

: It follows that in England the room 
in which salesmen sit would not form 
part of the factory. There is nothing 
corresponding to this sub-section in the 
‘Indian Act, but,in my opinion, the same 


, result follows from the definition of the 


term “factory”. In the present case it 
was more convenient for the occupier to 
have his salesmen in a room in thesame 
‘building as the factory, but it cannot be 


said that by having them there they are - 


employed in the factory. They might be 


' (1) (1905) 2 K. B. D.879; 22 T. L, R. 29; 75 L. J, K. 
B. 5; a4 W. R. 138; 93 L. T. 685, 
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learned Counsel who appeared for the 
Crown thatitcould not. It follows thatthe 
mere fact that for convenience these sales- 
men occupy a room im the factory build. 
ing does not make them persons employed 
in the factory. They still remain persons 
engaged inthe sale of the manufactured 
article, Onthe date in question, there- 
fore, only 18 persons were employed in the 
factory or perhaps 19, as the manager, who 
isin charge both of- the factory and the 
sales department, might possibly be held . 
to be employed in the factory. Even in 
that case the number of persons employed. 
in the factory was only 19, so that the pro- 
visions of the Act did not apply. There 
was, therefore, no offence committed by the 
occupier. l À 

I would accept the petition and setting 
aside the conviction and sentence would 


acquit the petitioner. The fine, if paid, 


will be refunded. 


Skemp, Ja—l concur, s ; 
A. N. A. Revision accepted. 


MADRAS HIGH COURT. 

Criminar Reviston Casg No. 563 oF 1927, 

(CatminaL Revision Parition No. 601 
or 1927.) 

October 28, 1927. 
Present:—Mr. Justice Devadoss. 
In re KAPPAL NADAR—ACCUBSED— 

PETITIONER. 

Criminal trial—Summary trial—Magistrate, whe- 
ther bound to make notes of evidence. 

A Magistrate is bound to make & precis of the 
evidence adduced before him even in a summary trial. 
' Petition, under ss. 438 and 439 ot the 
Code of Criminal Procedure, 1828, praying 
the High Court to revise the order of the 
Court of the Sub-Divisional Magistrate, 
Tuticorin, in Summary Trial Case No. 2 of 

Mr. V. Nerayanan, for the Petitioner. 

The Publie Prosecutor, for the Crown. 

ORDER.—This is an application to 
revise the order of the Sub-Divisional 
Magistrate of Tuticorin. The judgment is 


.not a satisfactory one, The learned Suh. 
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Divisional Magistrate does not seem to hava 
.made notes of evidence of the witnesses. 


Though it is à sammary trial yet the 
Oourt trying the case summarily is not 


relieved of the duty of making a precisa of 


the evidence adduced before it. I, therefore, 
set aside the conviction ofthe first accused 
but considering the trivial ‘nature of the 
offence, I think it is unnecessary to order 
a re-trial. But this order would not in 
any way affect the: aivil rights of the 
parties. | 
VAN. Ve Order set aside, 


TTC * 


LAHORE HIGH COURT.’ 
, ORIMINAL Revision No. 1826 or 1926. 
NM" January 16, 1928. 
Present: —Bir Shadi Lal, Kr; 
Ohief Justice, and Mr. Justice 
Agha Haidar. . 
NAURANG RAI—PETITIONER 
versus ‘ 
KIDAR NATH AND ANOTHER—' - 
RESPONDENTS, ae 
Criminal Procedure Code (Act V of 1898), `s. 848 
(2), scope of —Offence- compoundable with permission 
of Court—Compromise effected out of Court-—Court's 
power to enquire into -facium of compromise—Com- 
` position, when valid. 
" Tn case of an offence compoundable with the per- 
mission of the Court there is no rule of law enabling 
a Court to hold an enquiry into the factum of a 
compromise alleged by one party to have been effect- 
. ed out of Court but denied by the other and to give 
effect to such compromise. |p. 603, cols. 1 & 2.] ` 
: Section 345, Oriminal Procedure Code, is exhaustive 
.on the subject of the composition of offences men- 
` tioned therein.  [p. 602, col. 2, : 
` In cases falling under s. 345 (2), Criminal Procedure 
Code, the permission ofthe Court before which a pro- 
‘gecution ie: pending is: essential- before the case can 
be validly compounded. [p. 603, col. 1.] . 

Case reported by the District Magistrate, 
.Delhi, with his No. 155/R, dated the 7th 
December, 1927. - 

Criminal revision from an order of the 
Magistrate, First Olass, Delhi, dated the 
8th November, 1926: : l 

REPORT.—The procceedings are 
forwarded for revision on the following 
grounds: ! 

This has been entered as an application 
.to me ‘for revision under ss. 437 and 435, 


Criminal Procedure Code. It should, how-': 


ever, in 
498. 

The point at issue before me is one of 
some little interest. 
offence for which ‘accused is on his- trial is 
under s. 420, Indian Penal Code, his 


my opinion, be under ss. 435 and 


fa 
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` shows. 


. Gourt. 


Since the alleged ` 
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Counsel admits that, even if a compromise 


has been effected out of Oourt for due 
‘consideration, the Court hasa right under 


8: 315 (2), Criminal Procedure Code, to refuse 
to permit the compromise. Buthe goes 
on to argue that, if, asin this instance, it be 
alleged, that during the trial of the case 
a compromise was made for due oonsidergs 
tion and that the complainant has resiled 
from such compromise, then the Court, if 
it would have been prepared to permit 
such compromise, has a right to hold an 
enquiry and to record evidence as to 
whether the partiesactually came to some 
such agreementout of Court or not, 

This isa position which I cannot accept, 
but he has succeeded.in.convincing the 
lower Court, as the : Magistrate's order. 

In my opinion that order shows some 
confusion of thought, and the Magistrate 
has been misled by quotation of’ rulings 
which have bearing only on cases of 
compromise utders, 315 (|), Criminal 
Procedure Code, i.e., when the Court has 
no voicein the matter. In the particular. 
ease under consideration, when the charge 
is under s. 420,:Indian Penal Code, and any 
compromise must  be' under s. 345 (2), 
Criminal Procedure Code, there can be 


nothing in the way of eompromise which 


can beheld to be legally binding.on either 


.party (much less to warrant enquiry and 


recording of evidence in proof of it) unless 


‘or until an application for permission to 


compromise under s. 345 (2) is made by the 


parties to the Court. And in any case the 


Magistrate when he writes in his order. . 
‘If the circumstances under which compro- 
mise was arrived at, allow the Courtshas no 
option but to accord sanetion and assent 
to the factum of compromise” is definitely 
wrong, in so far as a compromise under 
s. 345 (2), Criminal Procedure Code, is 
eoncerned. At least that is my view and 
interpretation of the law which I submit 
for the consideration of the Hon'ble. High’ 


' This case has been dragging'on einc 


‘September, 1925, in the Courts of two 
Magistrates, and there have been lament- 


able delays for one reason or another. I 
may note that the First Magistrate: as the 
record : shows, definitely decided against 
the allegation of à compromise having been 
effected, buf the defence, arguing that the 
case is being tried de novo by the Second 


Magistrate, have succeeded in convincing 


"ios 
the latterthattheirallegation merita enquiry. 
Accordingly under s. 434, Oriminal Pro- 
‘gadure Code, I report the case for the 
orders of the Hon'ble High Court, with 
‘my recommendation that the Magistrate's 
order of 8th November last be reversed and 
'” that he be directed to try out this already 
unduly protracted case without further ado 
‘and to bringit to a speedy conclusion, 
Mr. Shamair Chand, for the Petitioner. 
Mr, Kishen Dayal, for the Respondents. 
The Ohief Justice before whom the 
reference came on for hearing made the fol- 

lowing l 

ORDER OF REFERENCE TO A 
5 DIVISION BENCH. 

“ Shadi Lal, C. J.—(February 25, 1927.) 
~The rule laid down in Mahomed 
Kanni v. Pattani  Inayathulla Sahib (1) 
is to the effect that a composition 
arrived at between the parties to a eom- 
poundable offence mentioned in s. 345 (1), 
Oriminal Procedure Oode, is complete, as 
soon as itis made, and that, if one of the 
parties subsequently resiles from the 
composition, it is competent tothe Court to 
take evidence as to the faetum of the com- 
‘position and give effect to it if it is found to 

ave been entered into. The question for 
determination is whether the same rule is 
applicable toa composition in respect of an 
offence mentioned in s. 345 (2), Oriminal 

Procedure Code, which can be compounded 
ouly with the permission of the Court. 
"The learned Counsel on both sides have 
expressed their inability to cite any judg- 
menton this point, and I consider that the 
‘matter should be decided authoritatively by 
a Division Bench. 

I accordingly refer the case to a Division 

Bench and direct that an early date be 
. fixed for hearing. 

Messra, Shamair Chand and E, C. Soni, for 
the Petitioner. 

| ORDER.—Acomplaint unders, 420 of 
the Indian Penal Code was filed-on the 
98th of November, 1925, by Naurang Rai 

(complainant) against Kidar Nath and Shiv 
^ Parshad. On the 10thof December, 1925, 
` . an application was put in by Kidar Nath 
^ “and Sniv Parshad asking the Magiétrate in 
` “whose Court the complaint was pending, 

that permission to enter into a compromise 
beaccorded and the applicants be dis- 
charged, on the basis of a centain alleged 
compromise ‘which had been arrived at 
^ (1) 81 Ind. Cas, 819; 39 M. 946; 2 L, W, 1200; 18 M. 
L, T. 602; 16 Or. L, J. 803, 2 


—— Witnixe bar v, KIDAR NATH, 
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between the parties after the institution of 
the complaint. The learned Magistrate 
undér his order dated the 8th November, 
1926, directed the applicants (the accused) 
"to produce complete evidence, oral or 
documentary in proof of the factum of the 
compromise". Theorder of the Magistrate 
cannot be called a model of lucidity and 
paris of it are not easily intelligible. 

The complainant applied in revision to 
the learned District Magistrate who has ex- 
pressed the opinion that in view of the fact 
thatthe complaint related to anoffence under 
s. 420 of the Indian Penal Code, there could 
be no compromise which would be legally 
binding upon the parties unless and until 
an application for permission: to compro- 
mise under s. 345 (2) was made by the 
partiestothe Court; and that there was, 
therefore, no warrant for ordering an 
inquiry into the factum of the compromise, 


The learned District Magistrate has aceord- . 


ingly reported the case for the orders of 
this Court with a recommendation that 
the Magistrate's order, dated the 8th of 


‘November, 1926, be reversed and.that he 


be directed to try the case on ita merits, 
The reference came up beforeone of the 


members constituting the present Bench 


who, under an order .dated the 25th 
February, 1927, referred the case to a 
Division Beneh. The matter has now come 
before us for disposal, E 

Section 345 of the Criminal Procedure 
Code is divided into two sub-sectidna, 


‘Sub-section (1) deals with certain offences 
-punishable under the sections of the Indian 


Penal Oode which are specified therein and 
itis provided that offences falling under 
those sections may be compounded : by 
persons mentioned in col. Sub- 


‘pection (2) contains a list for certain other 


sections of the Indian Penal Code and it 


provides that the offences punishable under . 


that sections can be compounded by: the 
persons mentioned in col. 3 only with 
the permission of the Oourt before which a 


‘prosecution for any of those offencés is. 


pending. Section 420 of the Indian Penal 
Code with which the accused persons were 


‘charged in the present case, comes under 


8. 345 (2) ofthe Criminal Procedure Code, 
It may be taken as settled law that s. 345, 
Criminal Procedure Code, is exhaustive oir 
the subject of the composition of offences 
mentioned therein. Thereis acase reported 
as Mahomed Kanni v. Pattani Inayathulla 
Sahib (1) in which it was laid down that, if 
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unaffected, and there is no rule of law based 
either upon the expresa language of tha 
Legislature. or deducible from any general 
principles which would enable the Court in 
a case falling under sub-s. (2) of s. 345, 
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' the parties toa criminal case pending in a 
Criminal Court arrive at a compromise 
outside the Court and one of the parties 
resiles from it, it is competent to the Court 


to enquire whether or not the parties had 
‘settled their dispute, and if it finds that 
there has been a valid composition; the 
Oourtshould pass an order of acquittal. 
In other words, the jurisdiction of the Court 
to go on with the trial ofthe case comes to 
an end when the parties have arrived at a 
valid compromise, vide Murray v. Queen- 
Empress (2) and Imperator v, Mulo (8). 
: The reasoning of Mahomed Kanni v, Pattani 
Inayathulla Sahib (1) which was a case 
under s. 345(1), Criminal Procedure Code 
is perfectly clear. Under subs. (1) of 
s. 345 (1), Oriminal Procedure Code, as 
soon as the parties have arrived ata com- 
promise, the Magistrate has nothing more 
to do except to record a judgment of 
acquittal. 

The case ofs, 345 (2) of the Criminal 
Procedure Code is different and is not 
covered by any direct authority. In cases 
governed by this sub-section the per- 
mission of the Court before which a prosecu- 
tion is pending is essential before the case 
ean be validly compounded. The Magis- 
_trate, when the parties have come to a 
compromise, has to perform the judicial 
-act of deciding .whether in the interests of 
justice the parties should be allowed to 
compromise the offence with which the 
accused is charged. In Kumaraswami 
Chetty v. Kuppusami Chetty (4) Abdur Rahim, 
J., who has delivered the principal judgment 
in Mahomed Kanni v. Pattani Inayathulla 
Sahib (1), referring to the cases coming 
under s. 345 (2) of the Criminal Procedure 
Code, observed that the operation of the 
composition in these cases, is necessarily 
‘suspended until the Court sanctions it. In 
other words, no effect can be given to a eom- 
promise as 2 plea in bar of conviction in 


eases covered by cl. (2) unless the Court ` 


-has given its sanction. Without the sanc- 
-tion of the Court, the so-called compromise 
arrived at between the parties, outside the 
Court, is of no legal effect and cannot be 
' taken cognizance of by any Court dealing 
with the offence. The jurisdiction of the 
Court to try the ease on the merfts remains 


(2) 210. 103; 10 Ind. Dec. tw. s. 701. 
(3) 19 Ind. Oas. 948; 6 S. L. R. 284; 14 Cr. L. J. 
9 


292. 
(4) 44 Ind. Cas. 533: 41 M. 685; 31 M. L. J. 217: 7 L, 

| y ah 23 M. L T. 210;.19 Qr. L. J. 359; (1918) M. W. 
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Code, to order an 
enquiry into the factum of a compromise 
alleged by one of the parties and denied by 
the other. 

This being so, we accept the recommenda- 
tions of the learned District Magistrate-and 
quash the order passed by the learned 
irying Magistrate dated the 8th November, 
1926, and direct him to dispose of the'ease 
pending before him on its merita, 

RL, f Reference accepted, . 


Re all pe 


MADRAS HIGH COURT. 
ORIMINAL APPEALS Nos, 405, 483, 484 
AND 485 or 1927. 
February 2, 1928. 
Present:—Mr. Justice Wallace. 
Tas PUBLIC PROSEOCUTOR-— 
APPELLANT 
Versus 
RAMAYYA MUDALIAR AND OTHERS— 
AccusED, 

Madras Local Boards Act (XIV of 1920), ss. 24, 228 
—S, 228, whether limited by s. 2L—Person complain- 
ing, whether must be delegated by President—Proper 
procedure. < 

The persons who can be expressly authorised 
under s. 223 of the Madras Local Boards Act to file 
complaints are notconfined to those to whom the 
President may delegate his authority under s, 24 of 
the Act. ae 

The proper procedure, in such cases is this. The 
Union or local body sanctions the prosecution and 
the President or the Board then expressly authorises 


- some person, usually some responsible subordinate, 
.to file the 


complaint. The 
naturally be produced with the complaint go 
that the Oourt may be satisfied of the authorisa- 
tion, which alone gives it power to entertain the 


complaint. 
Appeal under 8.417 of the Code of 
1898, against the 


Criminal Procedure, 


authority should 


. acquittal ofthe accused by the Stationary 


Second Olass Magistrate, Thiruthurai- 
pundi, in O. C, Nos, 362, 365, 367 and 364 
of 1926. 

Mc. J.C. Adam, Public Prosecutor, for the 
Crown. 

Messrs. S Parthasaráthi and V. K. Thásau- 
venkatachasi, for the Accused. 

Mr. P. Govinda Menon, Amicus Curie. 

JUDGMENT.—The Public Prosecutor 


does not. press. these : appeals except. ito 
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elicit from the Court an expression of 
opinion as to the propriety of the 
proposition of the lowar Court that s. 223 
of the Madras Local Boards Act, 1920, 
must be read as limited by 58.24. Iam 
clear that the persons who can be erx- 
pressly authorised under s. 223 to file 
complaints are not confined to those to 
whom the President may delegate his 
authority under.s. 24. Had that been the 
intention, I think s. 223 would have read 


"expressly authorised under s. 24." The 


proper procedure, I take to be this. The 
"Union sanctions the prosecution and the 
President or the Union Board then ex- 
pressly authorises some persons, usually 
some responsible subordinate, to file the 
complaint. The authority should naturally 
be produced with the complaint, so that 
the Court may be satisfied of the authorisa- 
tion, which alone gives it power to entertain 
the complaint: With these remarks, the 
appeals are dismissed. 


V. N. V. Appeals dismissed, 


bad 


LAHORE. HIGH COURT. 
. - CRIMINAL Reviston No. 722 or 1927, 
January 6, 1928. 
Present:—Mr. Justice Harrison. 
EMPEROR 14207688 GHAFUR 
` -~ PETITIONER 
versus 
HASHAM AND ANOTHER—AÀCCUSED— . 
' RESPONDENTS. a 

Criminal Procedure Code (Act V of 1898), s, 562— 
Punjab. Government Notification. No. 481 of 1910— 
= Jurisdiction of Second Class Magistrates to exercise 
powers under 8.562. — 

All Second Class Magistratesin the Punjab are duly 
empowered to exercise the powers conferred by s. 562 
of the Criminal Procedure Code by the Punjab Govern- 
.ment Notification No 431 of 1910. 

Oase reported by the District Magistrate, 
.Gurgaon, with his No. 621, dated the 22nd 
April, 1927. . | 
. Pacts of the case appear from the’ follow- 
ing: report made- by the District. Magis- 
trate:— ; 
‘REPORT.—On 8th June, 1923, there 
was a riot at Rewari between two sections 
of Mussalman Thuthras and the Police 
challaned both sidesunder s. 147/325, Indian 


. Penal Qode, in the Courtof Tahsildar, 
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Rewari, who santenced bath sides.to various 
terms of imprisonment and fines. Ia 
appéal the District Magistrate dealt with 
both sides under s. 562, Criminal Procedure 
Gode, and released them on their entering 
into bonds for Rs. 500 each with securities 
(vide his order dated 16th April, 1924). 
The two accused in this case, viz, (1) 
Hasham and (2) Shams-ud-Din were impli- 
cated in one of the two riot cases referred 
to above and had absconded and were 
secured and brought to justice after 
33 yearsand the Magistrate Second Class 
following the Appellate Oourt's judgment, 
proceeded under s. 562, Criminal Procedure 
Code, against these two accused and 
ordered them to execute bonds in the 
sum of Rs, 500 each to be of good be- 


‘haviour for one year by his order dated 


4th November, 1926, against which a 
revision application has now been filed. 


The question is whether the Magistrate 
has correctly acted in releasing the two 
men (Hesham and Shams-ud-Din) convicted 
of rioting under s. 562, Criminal Procedure 
Code. All the Magistrate has done, is 
to quote a three years’ old judgment of 
mine and release the aeaused. Certainly 
these accused belong to the same casa 
as the one referred to, in mv judgment, 
but they have been away for several years 
and have only recently been secured and 
brought to justice, 

Whether the facts applied to the other 
accused three years' ago, apply to these 


. Becused and whether the circumstances 


are still the same, and whether the 
degres of the guilt of these accused who 
fled fram justice, justifies following such 
procedure are questions blissfully ignored 
by the Magistrate who has failed entirely 
to decide this case on its own merits. 
Finally the Magistrate has no authority 
to give an order releasing the accused 
under £. 562, Criminal Procedure Code. 
In these ‘circumstances the files of the 
case are forwarded to the High Court under 
s, 438, Criminal Procedure Code, for order- 
ing of a re-trial. | I 
Mr. Shamair Chand, for Respondents: 


ORDER.—Munshi Mumtaz Ali Khan, 
Tahsildar, has dealt with two men Hasham 
and Shamas ud-Din under s. 562 of the 
Code of Oriminal Procedure. The case 
has been forwarded by the District Magis- 
trate for revision on two grounds:— 

(1) that the order is ultra vires as the 


< 


S 
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Magistrate was a Second "Class Magistrate 
and (2) that the Magistrate has slavishly. 
followed the example set by himself in the 
previous. ease trial 
accused were absconding. 

So far as the first point is concerned 


the District Magistrate is wrong: in-say-’ 


ing that the order was ultra vires for, by 
Notifieation No. 
dated the 18th April, 1910, all Second 
Class: Magistrates, in the Punjab were duly 
empowered. | 

So far as the second point is concerned 
it is true that the^ Magistrate should have 
gone into the merits and should not 
slavishly have accepted the view taken 
by the Distriet Magistrate in the previous 
case as necessarily correct and as apply- 
ing to and governing the facts of this 
case. ae 

Taking everything into account I think 
it most undesirable tore-opén the pro- 
ceedings and I dismiss the application. | 

R. L, Application dismissed. 


antibodies 
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NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
Oivin MiscELLANEOUS Petition No, 98 
l of 1927. 
January 23, 1928. 
Present: —Mr, Findlay, J. C. 
DAYARAM anv oT&ES8—AÀOOUBED— 
|. 0 0 APPLIOANTS 
x : . versus 
EMPEROR—Non- APPLICANT, 

Criminal Procedure Code (Act V of 1898), .8. 526— 
Transfer—Ezpression of adverse opinion in connected. 
case, whether good ground, : ; 
"The mere fact thata Magistrate has, in a previous 
case, expressed an opinion adverse to the accused 

is not ipso facto a sufficient ground. for transfer. 
Asimuddi v. Govinda Baidya (2), Emperor v. Har- 
gobind (3) and Rajani Kanta Dutta v: Emperor (4), 

followed. ; ; : 
Rangasawmy Goundan v. Emperor ( 1), referred to, '. 
„Application. for transfer of Oriminal Oase 


No. 45 of 1927, from the file of the Second 
to some other. 


Olass Magistrate, Saoner, 
Court, * 
Mr. G. R. Pradhan, for the Applicants, 


ORDER.—This is an application for 


transfer of Criminal Case No.45 of 3927 
from the file of the Second: Class Magistrate, 
Saoner, to some other Court, Theground 


for the application is that, in a cross-- 


Qase already decided by the same Magis- 


when the pregent. 


431—Home Department, 


E 
t 
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trate, he has expressed ah opinion’ that 
the present applicants were the aggressors 
in the alleged riot and that the applicant, 
No. 1 was largely responsible therefor. I 
am asked, on the authority of Rangasawmy 
Goundan v. Emperor (1), totransfer the case 
to another Court. i 

For my own part, I do not think thatthe 
opinion expressed in the cross-case, on evi- 
dence judicially recorded, is ipso facto 
a sufficient ground for transfer. This 
view has been followed in many reported 
cases: cf.. Asimuddi v. Govinda Raidya (2) ; 
Emperor v. Hargobind (3) and Rajani Kanta. 


Dutia v. Emperor (4). The ‘question I am - 


concerned with is, in reality, one of prin- 
ciple, viz, the mere fact that the. Magis- 
trate has in & previous case expressed an 
opinion adverse tothe applicants or any. 
of them sufficient to raise a reasonable ap- 
prehension in their minds that they will 
not have a fair trial. It is, no doubt, difficult 
fo determine where the line should be 
drawn ina case like the present, but,- on 
the allegations in the application, 1 am 
not satisfied that sufficient and reasonable 
ground for thesaid apprehension has been 


made out. The Magistrate has still to try 
the present case and he must avoid being. 


influenced by any impression he may have 
formed in the previous case; He must deal 


. with the present case on its own merits 


and independently of the evidence pro», 


duced in the previous case orof his decie. 
1 can see no” reason to: 


sion therein. 

suppose that the Magistrate will not act 

accordingly, and, in the circumstances. T 

see no reason to transfer the case, ) 

|The application 

notice to the Crown, 
Q. x. D. Application dismissed. 

0. 


(1) 30 M. 233; 2 M. L, T. 88; 5 Or, L.J. 
(2) 1 0. W. N. 426 is 


49) 12 Ind. Cas. 652; 33 A. 583; 12 Cr I. J. 


(4) 3 Ind. Oas, 88; 36 O 904; 10 Or, L. J, 944,- 





MADRAS HIGH COURT, 
Criminat Revision Case No. 555 of 1927, 
(Og1MiNAL Revision PmriTION.NO. 404 
-OF 1927) > DE 
.^ ^7 , , November 18, 1927, 
Presént:—Justice Sir Kumaraswami 
| Sastriar, KT. 
In re T. R. SRINIVASA RAO—Acoggrp == 
2 * ‘PETITIONER. | ; 
Confession —Statement of accused partly in favoux 
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is dismissed without. 


of ahd ‘partly against himself — Confession, whether 
qum be basis of conviction. pod 
If an accused person is to be convicted on his 
confession it must be taken as a whole and it would 
be unsafe to use the part against him and discredit 
the part in his favour. 
Pika, Bewa v. Emperor (1) and Wafadar Khan v. 
Queen-Empress (2), followed. i 
here in a trial on a charge of misappropriation 
the accused, a Post-Master, while admitting that there 
was a shortage of a certain sum of money stated 
that he was in bad health for some time, that he 
was not verifying the accounts and could not explain 
how the shortage occurred and there was nothing. to. 
show that the statement as to his ill-health was not 
true : EN | MA i 
„Held, that the accused could not be convicted on the 
basis of this admission alone. E. Ln rt 
’ "Petition, under ss. 435 and 439 of the Code 
of Oriminal Procedure, 1898, praying the 
High Court to revise the order. of the Oourt 
of Session ofthe Chin gleput Diyision, dated. 
the 23rd April, 1927, in Criminal Appeal. 
No..7 of 1927, preferred against that of the 


Court of the Joint Magistrate,- Chingleput,: 


in C. C. No. 122 of 1926. 
" Mr. V. L. Ethiraj, for the Petitioner. 
The Public Prosecutor, for the Orown, 


| ORDER.—In this case the petitioner 


who is a Sub-Post Master was convicted of, 
temporary misappropriation of a‘sum of 
Rs,-60. .The charge against him is that he 
misappropriated three sums `of. 6~> annas, 
Rs. 5811-0 and Rs 113-50. ' The Joint 
Magistrate found that the charge was not 
proved, -as regards 6 annas and Rs, 58 11-0. 
As regards Rs. 113 5-0 he found that the 
charge was proved. Onappeal the Sessions: 
Judge. was of opinioa that misappropriation’ 
at least; to the extent of Rs. 60 was proved. 
and confirmed the Sentence, ^. s ^ =>. 
- Thechief evidence on which the accused 
has been convicted is . his eonfession 
contained in: Ex; B that Rs. 91-15-6 was 
short. He. goes. on to Say that: he was in 
bad health for some time, that he was not 
verifying the accounts and cannot explain. 
how the shortage came. There is no evidence 
that the statement as to his ill-health is not 
true. If accused isto be convicted on his 
confession it must be taken as a whole and 


it would be unsafe to use the part ‘against. 


him and discredit the part in his favour. I 
need only refer to Pika Bewa v. Emperor 
(1) aad Wafadar Khan.v, Queen-Emprees 
(2. Apart from Ex. B there is no 
evidence that the accused misappropriated 
the money. 

“dy -14- Ind. . 105,30 . 855; YL, 512 
iE as de OW. Ne 055, PR : ^ d 
T e) 21€, 903; 10 Ind, Deo (X, 8,) 1200, You $5 vy 
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' In a case somewhat similar to the present 
one where a Secretary to a Co-Operative 
Society was not able to account for Rs. 100 it - 
was held by Jackson, J. that there was “no 
conclusive presumption of dishonesty or 
indeed any legitimate presumption under 
s. 114 of the Indian Evidence Act.” 
- Ido not think Ex. Bean be made a safe 
ground for a convictien under s. 409 of the 
Indian Penal Code. 

I reverse the conviction and sentence and 
direct that the fine, if paid, be refunded.: 

V. N. V. ^A “Conviction set aside, _ 
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MADRAS HIGH COURT. 
: URIMINAL Revision Oase No. 493 or 1927, 
(OnrmriNAL Revision PETITION No. 433 + 


or 1927.) ut 
-November 10, 1927. ~ 
"Present: —Mr. Justice.Devadoss. a 


PARAMASIVA MOOPAN AND OTBE£S— 
AÁCCUSED—PETITIONERS 
versus 
EMPEROR—Opposit# PARIY. 

Penal Code (Act XLV of 1860), s. 188—Conviction 
under s. 188, requirements of —Mere presence of accused 
in disturbed place, whether sufficient. "a 

In order to justify. a conviction under “sg, 188, 
Penal Code, for disobedience of a lawfully pro- 
mulgated order ofa Magistrate, there must be a 
finding that the presenceofthe accused was likely 
to cause ortended tocause obstruction, ennoyance 
or injury or risk of . obstruction, annoyance or injury 
to any person or anyone of .the things mentioned 
in cl. (3) of the section. -- MNA 

The mere presence of the accused in the dis- 
turbed area without going away when ordered is 
insufficient to bring them under s. 188, Penal Code. 

Petitions under es. 435 and “439 of the 
Code of Oriminal Procedure, 1898, prayiàg 
the High Court to revise the judgment o 
the Court of the Joint Magistrate o 
Kumbakonam, in Criminal Appeal No. 13 
of 1927, preferred against that of the 
Oourt of the Stationary Second Class 
Magisirate, Kumbakonam, in Calendar 
Case No, 1233 of 1926, : 

' Messrs. V. L. Ethiraj and A. Ramaswami 
Aiyar, for the Petitioners. i 
: Mr. J. .C. Adam, (Public Prosecutor), 
for the Crown. " 

ORDER.—This is an application to 
revise the judgment of the Joint Magistrate 
of. Kumbakonam. The petitioners hàvé 
been convicted under s. 188, Indian Penal 
Oode, and sentenced to: pay a fine. The: 
prosecution case is that they disobeyed 


the order duly promulgated by the Magis 


-— 


i691. 0.1928 - 


trate not to assemblein Kapistalam. Prosecu- 
tion witness No. 1 says that therewas acrowd 
of 25 in the temple and he told them to go 
away.and that they should net assemble 
in: contravention of the order passed, and 
most of them left except the -accused, 11 
in number, wlio 
go away. That the order was duly promul- 
gated is proved and that thatisa proper 
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stayed and would not . 


order is not disputed. But the contention 


of: Mr. Ethiraj is that the elements of an 
offence under 8. 188 have not been made 
out inasmuch as there isno finding that 
the disobedience caused or tended to cause 
obstruction, annoyance or injury or risk 
of obstruction, annoyance or injury to any 
person lawfully employed. 
finding ofeither of the Oourts that the 
presence of the accused wasinany way 
likely to cause any rioting or waslikely to 
cause obstruction. The learned Public 
Prosecutor contends that their presence 
itself in the disturbed place like that 
without going away when, ordered to 
go away was sufficient. to bring them 


SIONER’S COURT. 
“ORIMINAL Revision No. 310 or 1927, 
February 21, 1928. 
Present:—Mr, Ghulam Mohiuddin, 
A. J. C 


Lala SURAJDEEN BANIA—AGOUSED— ` 


APPLIOANT 
versus E 
EMPEROR-—Or»osuE PARTY, | 
Cantonments Act (XV of 1910), s. 266—Offence 
under the | Act—Prosecution—Procedure—OCriminal . 
Procedure Code (Act V of 1898), ss. 190 (1) Ye), 191— 
Cognizance under s. 190 (1) (c)—Accused not informed 


- under s, 191— Trial, whether legal. 


There is no- 


Under s. 266 ofthe Oantonments Act, no Court. 
can proceed to the trial of any offence under the Can- 
tonments Act unless moved by the persons mention- ` 


6b. > 
 NAGPUR JUDICIAL COMMIS- . 


- - 


ed therein; and if such persons initiate the.proceed-.' 


ings as "provided in, the section, the 


Court must >; 


follow the procedure laid downin the Criminal Pro- 


cedure Code. [p. 608,-col. 2.] oe 
If a Magistrate takes ‘cognizance of an offence | 


‘under 8.190 (1) (c), Criminal Procedure Qóde, he is .. 


under.s. 188. . Iam unable to uphold this ` 


view ofthe section. If the assembly of 
the ‘accused was likely to cause obstruc- 
tion or annoyance to the other party and 
thereby tendédto createa riot, no doubt 
they would . be guilty. of 


ing to the effect that- it 
cause or tended. to cause . 


orinjury or risk-of obstruction, annoyance 
or. injury to any; person or , any one 
ofthe things mentioned: in cl. (8), they 
could not be convicted under 8. 188. [f 
Bel aside the conviction, and sentence 


and- direct the- fines,if paid, to bere. 
funded. MN de 
YTN Y. Conviciion set aside, 


mer 
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an offence - 
under’ s.- 188. In the absence of a find- ° 
was likely to . 
any one of the. 
following, that is,- obstruction, annoyance 


kad 


bound under the mandatory provision of s. 191 of : 


the Code to inform the accused that he is entitled. - 


to have the case tried by another Court. [ibid]. 


Failure of the Magistrate to follow the provisions ` 
[p. 608, ` 


of gs, 191 in such a case will vitiate the trial. 
col. 1.] i 


Oriminal revision against the jiidgment ` 
passed in Summary Trial Case No, 171 of: 
| 1927 by the Magistrate, First Class, Saugor; 


dated the 13th September, 1927. 
Mr. G. L. Subhedar, for the Applicant, 


-ORDER.—Surajdeen, the applicant, has : 


Pe cx M. 


been convicted under-s, 268.-6f thé Cans- 


tónments Act, Act'll of 1924, for non- 
complisncs with a notice issued under 
s. 185 of the said Act, and has been. 


u^ 


- 


ordered to pay a. fine of Rs, 40 only,” 
and in case of a continuing. failure, with : 


&n additional fine of Rs. 5 for every 


, day after the first during which ‘he pera: 


‘issued a notice‘on 14th -January, 1927, 


- 


gists in the failure or contravention.’ 
The facts of the case, so far. 
they .are relevant for the 


fa as - 
‘decision of: 


this’. application "are as follows: > Suraji 


deen applied to Cantonment ‘Authority for ` 


permission to erect two sheds, and on 


receipt of permission, started raising a. 
pucca plinth, which- was not included. 


in the sanction, and to which the’ Can- 
tonment Authority “objected. After son'e 


correspondence, the Cantonment Authority ' 


Ex. P.18, to Surajdeen under. s.: 185° of. 
the Cantonmen!s Act askinghim to de-. 
molish the chabutra to the level of the: 
ground within 80 deyè, and giving him 


t 4 yi 


608. ^ 


“notice that if he failed to act as directed, 
he will be prosecuted under-s. 268 of 
the Oantopments Act. As Surajdeen has 
not demolished the chabutra he has been 
prosecuted. 

It is.argued on behalf of the applicant 
that the letter dated YthJune, 1927, is 
not a-complaint, and as the Magistrate 
on the receipt of this letter, took cog- 
nizance of the offence, as appears from 
the order-sheet dated 10th June, 1927, 
he acted under s. 190 (1) (c) and ought 
to have informed the accused under s, 
191, Criminal Prccedure Code, that he 
' is entitled to have the case tried by an- 
‘other Court and as he has not complied 
with the provision laid down in s. 191, 
Oriminal Procedure Code, the trial of the 
case was illegal and ought to be set 
aside, 

An offence under s.: 268, Cantonments 
Act, being punishable with fine which may 
extend to two hundred rupees is à sum- 
mons case which must be tried according 
to the procedure laid down in Chap. 
XX of ihe Criminal Procedure Code. Oom- 
plaint as defined in s.4, Oriminal Pro- 
cedure Code, is an allegation made orally 
or in writing to a Magistrate with a 
view to histaking action under the Code, 
thatsome person has committed an offence, 
The letter, dated 9th June, 1927, could be 
treated either as a complaint or as in- 
formation by the Magistrale., According 
to s. 
Court shall proceed to the trial of any 
offence made punishable by or under 


that Act, other than an offence specified. 
except on the complaint 


in. Sch. IV. | | 
of or upon information received from 


the Cantonment Authority concerned or 
a- person authorised by the Cantonment. 


Authority by & general or special order in 
this behalf. This section only means that 
unlike other offences, a Court is not 
to take action unless moved by the Can- 
tonment' Authority or a person authorised 
by the Cantonment Authority. Thelearned 


Magistrate in bis report dated lst January, | 


1928, to the District Magistrate has writ- 
' ten as follows :— 


"ection 266, Cantonments Act lays down 


‘that on receipt of a complaint ‘or’ in 


* formation received from the Cantonment 


‘ Authority ‘or a person authorised by a 


‘general order;’ the Court should: proceed” 


..with the. trial of the case.” ° 


i:do not find any invexted commas òr - 


EÜRAJbEEN v. lirbhhoh. 


266 of the Cantonments Act no- 
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underlined (italicised) words in s. 266, as the 


Magistrate has put down in his explanation, 
and I do not find anywhere stated, -that 
‘thé Court should proceed with the trial 


of the case.” The section only lays down. . 


that no Court shall proceed to the trial 


of any offence under Cantonments Act . 
unless moved by the persons mentioned . 
therein and if the persons mentioned therein . 


initiate the proceedings as provided in the 


section, the Court must follow the procedure - 


laid down in Criminal Procedure Code. 
If the letter, dated 9th June, 
was treated as a complaint, in that case, 


the procedure laid down in Ohap. XVI, > 


Criminzl Procedure Code ought to have 
been followed which has not been 
done in 
dated 9th June, 1927, was treated as an 


1927, > 


this case,.and if the letter . 


information, in that case, the Magistrate . 


ought to have acted according to s. 191, 


Criminal Procedure Oode.: As the Magis- .. 


trate has not followed the procedure laid . 


down in  Ohap. XVI, it seems fairly. 
obvious that he has taken cognizance of . 


the offence under s. 190 (1)(c); Oriminal 


Procedure Code, and as he has not fol. : 


lowed the mandatory provision .of s. 191, 


Crimino] Procedure Code, the trial of. 
the cass from 14th July, 1927, the date . 


on which the «ccused appeared before 
the Megistrate was illegal and must be 
set aside, 


The order dated 13th Septem- . 


ber, 1927,is, therefore, set aside and the . 


record is returned to the Magistrate to 


proceed with the case according to law, . 
after informing the accused that he is . 


. entitled to have the case tried by an- 


other Court, 


As this application has been decided. 


€ `~ 


e 


on the point mentioned above, it is nct . 


necest&ry to go into the other points 
raised in the revision application, The 
record is, therefore, returned to the Magise 
trate who tried the case, to proceed with 


' the trial of the case, according to law 
‘from the stage at which the case was 


on 14th July, 


a. R, D, 


1927. \ 
l Record returned, 


~ 


i 
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PATNA HIGH COURT. . 
Seconp CIVIL APPEAL No. 1265 or 1929. 
: ^. March 12, 1928. i 
Present:— Mr. Justice Dasand Mr. 
Justice Ross. 
BEAS SINGH AND oTH&EkS—DEFENDANTS 
> —APPELLANTS ' , 
VETSUS 
BALDEO PATHAK AND otHEas— 
PLAINTIFFsS— RESPONDENTS. 

Bengal Estates Partition Act (V of 1897), ss. 7, 28, 
24, 25, 119—Partition proceedings before Collector— 
Oojection on ground of previous private partition— 
Rejection of objection and order for partition—Civil 
. Suit to set aside Collector's order, maintainability of— 
` Civil Procedure Code (Act V of 1908), O. XLI,r. 20, 
s. 115—Inherent power to add parties in appeal, 

The Collector is the only authority to decide 
whetheran estate whichissought to be partitioned 
has been. previously partitioned and the Civil Court 
has no jurisdiction to decide the question afresh after 
it has been decided by the Oollector. [p. 612, col. 1.] 

A sult to sst aside a Collectorate partition on the 
ground that there had been a previous private 
partition is not maintainable, -where the Collector 
has decided, whether rightly or wrongly, that, there 
had been no such private partition and has ordered the 
estate to be partitioned. |p. 612, col. 2.] 

Ananda Kishore Chowdhury v. Daiji Thakurani 
(2), commented upon. 

Girwardhary Singh v. Bachu Singh (6), approved. 

Pulin Bihari Roy v. Mahendra Chandar Ghosal 
(1), Narshing Thakur v. Bishunpergash Singh (3), 
Kuldip Sahay v. Raj Kumar. Singh (4) and Manno 
‘Chaudhry v. Munshi Chaudhry (5), distinguished, 


Whatever may bethe power of an Appellate Court 


under O. XLI, r. 20, Oivil Procedure Code, there is 
An inherent power, inthe Court to add parties to 
an appeal. The question whether such "power 
should be exercised depends on the merits of the 
' gase. [p, 610, col; 2.] 
After the decree of the lower Appellate Court in a 
, Buit for setting aside a Collectorate partition one of the 
‘parties died. An appeal was preferred to the High 
-Gourt without impleading his representatives as 
respondents and it was contended on behalf of the 
dther respondents that the appeal was not properly 
constituted in the absence of the deceased co-sharer's 
representatives and that consequently, no party could 
be added under O. XLI, r. 20, Oivil Procedure Code: 

Held, that the legal representatives of the deceased 
should be added as parties in appeal in the exer 
cisà of the inherent puwers of the Court. [ibid | 

Pulin Bihari Roy v. Mahendra Ohandra Ghosal (1), 
referred to. l 

Səcond appeal against a decision of the 
. District Judge, Gaya, dated the -29th May, 
1925, confirming that of the Subordinate 
Judge, Gaya, dated the2yth November, 1924, 


Mossrs, 3. M. Mullick and S. N. Rad, for 
the Appellants. 

Messrs. C. C. Das, Shiveshwar Dayal, 
„8, S. Bose and D. L. Nandkeolyar, for the 
Respondents. ras, BOR 
 .BMO3s,d.—Tlhis is an appeal by the 
defendants fist party being defeadanta 


ag 
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Nos 1 to 3 in.a suit brought by the 
plaintiffs to set aside a Collectorate parti 
tion, The plaint was filed on the lth 
of September, 1923, and the allegations 
were that Mauza Bambhai bearing Tauzt 
No, 2351 had an area of lol bighas and 
that more than fifty years - before the 
lands of the mauza had been partitioned 
among all the proprietors. it wasalleged 
that the defendants first party the largest 
co-sharersin the village had applied be- 
fore the Collector for partition ‘but that 
no notice under s, 21 of the Partition Act was 
served on the plaintifis. When they heard 
of the application they filed’ an’ objection 
alleging the previous partition, but by 


collusion between the defendants and 
the batwara officers they were prevented 
‘from knowing the date fixed for hearing 


the objection which the Collector accord- 
ingly rejected. Thecause of action arose 
On the date on which their objection was 
rejected by the Collector. *It is of import- 
ance to state precisely the reliefs that were 
sought in this suit, They were as fol- 
lows:— 

“1, It may be adjudicated that the entire 
area’ appertaining to Mahal Bambhai, 
Pergana Goh, District Gaya has already 
been partitioned among allthe proprietors 
by a private partition, as per details given 
in paras. 3to 8 of the plàint and that all 


: the proprietors have accepted and admitted 


the same and have been in possession of the 
thakhtas forméd by private partition. 


2. Defendants “Nos. 1, 2 and 3, first 
party orany ofthe defendants have no 
right to get partition effected. under 
s. 7 of the Partition Act V of 1897; 


3. The Collector's order, dated 27th Sepe 
tember, 1921, is illegal, ultra vires and 


ineffectual, | 
4. A temporary and thereafter a perma- 


nent injunction may be issued against the 
Qolleetàr of Gaya restraining him from 
any proceedings relating to partition of 
Mahal Bambhai, ‘Peérgana Goh until 
decision of this suit orat any timè there- 
after. D. 

6. By issuing & temporary and thereaftef 
a pérmenent injunction deferidants Nos. 1, 2 
and 3, frat party may be restrained from 
getting the partition effected until the 
decision of this suit or at any time theres 
after, e | META 

6. The costs of this” suit with interest 
may be awarded against defendants Nos, 1, 


+ 
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2.and 3, first party or against those whom 
the Court may deem proper," 

“The defence of the defendants first party 
was that the lands of Bambhai measu ed 
47 acres; that no formal private partition 
of the villagé had ever taken place; that 
all the processes in the Collectorate pro- 
ceedings were duly served and that the 
plaintitfs had full knowledge of all the 
proceedings and their objection cn the 
ground ofa parivate partition was rejected 
y the batyara officers asit could not be 
proved. Jt wss, further pleaded thatthe 
entire partition, prceeedings were finished 
and delivery of possession had been given 
endconsequently the suit. was not main- 
lainable. The, defendants second [party 
while not contesting the &uit admitted in 
their written statement that when their 
objection! to the partition was rejected by 
the Collector then they filed & petition for 
the allotment of thakhtas of their respective 
Bhares. ry 

From the issues framed by the trial 
Courtit appears that there was no issue 
oh the question ofífraud in the batwara 
prcceedings and this part of the plaint 
must be considered to have been aban- 
doned. The suit was not treated at the 
‘rial as a suit based upon fraud. The 
learned Subordinate Judge found that 
there had been a previous partition as 
alleged by the plaintiffs and that &ccord- 
ingly a perent estate. did not ‘exist and 
the Oollécetor had no Jurisdiction to 
effect a partition of the village. He, 
therefore, declared that Mahal Bambhai 
had been privately partitioned and that 


the defendants had no Tight to get a 
Te-partiticn ofthe Mahal and that the 
order of the Collector, dated the 27th of 


September, 1921, (that is, 
the partition) was illegal 
andthe partition 

order was set aside, 


the order meking 
and ulira vires 
made under the said 
The learned District 
Judge dismissed the appeal and thus cone 
firmed this decree. He agreed that the 
private partition had been proved, and that 
ìt was complete. ' 

A preliminary objection was taken by 
the respondents that the appeal was nof 
competent because two of the defendants 


second pariy; namely, Jeri Bingh end 
Bishun Singh had did after the decies 
of thë lower Appellate Court and before 


tbe filing of the appeal in the High 
Court and their” representatives had not 
been brought cn the record, So iar we 


Bras singa 9, batbBo Pathak, 


parties including the 
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Bishun Singh is concerned, the point is 
immaterial because his heirs and repre- 
sentatives are already parties and the 
only question is with regard to Isri Singh’s 
representatives. It appears fiom the order 
sheet thatan application to set aside the 
abatement of the appeal was refused, but 
later ona notice was issued upon the 
representatives of 
Ieri Singh to show cause whythey should 
not be added as respondents. No cause 
has been shown by the representatives 
ofleri Singh and it is clear from the 
attitude that they adopted during the 
partiticn proceedings that ihey do not 
Oppose the appeal. The oppositicn is by 
the plaintiffa-respondents and the con- 
tention is that as this ja a euit relating 
io partition, the appeal is not properly 
constituted in the absence cfone of the 
co-sharers and consequently no party con 
be added under O. ALI, r.20. Whatever 
the rowers of the Court may be under 
O. XLI, r. 20ithas been held more than 
once that apart from statutory _ provision 
thereis an inherent power in the Oourt 
to add parties to an appeal: Pulin 
Behari Roy v. Mahendra Chandra Ghosal 
(1). The only question is whether this 
is & proper case in which this power 
should be exercised. This depends upon 
the merits; and if it be found that the 
guit is not maintainable and the decree is 
without jurisdiction, then in order 16 
remove the anomaly which would arise 
fromthe abserce of the respondents and 
theconsequent continuance of the decree 
in theirfeavour it seems to me proper. 
thet they should te added, capecially 
as the objection is a purely techs 
nical one with no substance of Justice 
in it, NM ; 

The decree is contested on the ground 
that even assuming the maintainability 
of the suit, ite previous partition was cit 
the findings nota complete partition ard, 
therefore, 8. Tof the Act was no bar to a 
Collectorate rartition, The argument is 
that on the plaintif’s own showing only 16i 
bighas weie divided whereas the area of 
the parent estate is 247 acres. The finding 
of the learned District Judge on this point 
is not altcgether eatisfectory, because ail 
ibat he says is that iLe BSulV(y area is 
greater thin that of the time of the piivaie 
partition, being 247 acres; but this is exa 


plained Ly the additicn of lands of Village 
(1) 0? Ind, Cas, 10; 840 Li. 3. 405, | 
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Ajun before the survey. The real question 
was as to the area of tbe parent estate an 
on this point there is no decision ; and it 
would, in my opinion, have been necessary to 
remand the appeal for a decision on this 
point if the decree had otherwise been Bus- 
tainable. c 

The principal question is whether, in view 
of the provisions of the Estates Partition 
Act the present suit can be maintained. 
The partition is complete and cannot be 
set aside without setting aside the orders 
made under Ohap. Vill and Chap. 
ofthe Act; anda, 119 expressly provides 
that no order under these Chapters shall be 
liable to be contested or set aside by suit 
inany Oourt or by any means other than 
those expressly provided in the Act. | It is 
further argued that s. 20 is a bar to the suit. 
Section 21 requires the Oollector, when 
a proper application has been made to him 
for partition, to publish a Notification, inter 
alia, inviting any person claiming any 
proprietary right in the estate who may 
Object to the partition, to state his objection 
éither by person or by 8 duly &uthorised 
agent on or before a day to be specified in the 
Notification, Section 22 enables the Collector 
ona consideration of the objection if he is 
of opinion that there is good and sufficient 
reason for rejecting the application, to re- 
jéctit, Section 29requires the Oollector, if 
no objection is made within the specified 
time or when all objections have been 
disposed of, and if the Collector has no 
reason to believe that any obstacle exista 
- to his making the partition as applied 
for, to direct that the application be admitt- 
ed and to record & proceeding declaring 
the estate to. be under partition, and con- 
taining various' other declarations and as 
orders. Section 23 deals with such obj ections 
as raise any question of right or title or o 
extent of interest as between any applicant 
and any other person claiming 10 be a 
proprietor of a parent estate. When such an 
objection is raised, the Collector may either 
direct that the partition proceedings shall 
proceed or direct that the proceedings be 
postponed for four months. Under s. 24, at 
the expiration of the said four months the 
Gollector shall resume the proceedings 
unless the objector or some other person 
(a) has obtained an order from the Oivil 
Court asking that such proceedirfgs should 
be stayed or (b) shows that a sult has been 
saatituted before the Civil Court to try 
some question of auch a natura pato land 
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the Collector to think that the proceedings 
ought to be stayed until the question hag 
been finally decided or until the proceed- 
ings in such Court in respec: thereof shall 
have terminated. Thens. 25 provides that 
no suit instituted in a Civil Court, after the 
lapse of four months after the Collector has 
(a) made a direction under cl. (a) or (b) 
of s. 23, or, (b) recorded a proceeding under 
g. 99, by any person claiming any right or 
title in or to aparent estate, shall avail ta 
affect or stay the progress of any proceeding 
which may have been taken under this 
Act for the partition of the estaté. It is nob 
said that the present suit was instituted 
before four months had elapsed after the 
Collector recorded a proceeding under s. 29; 
Consequently the suit could not affect or 
stay the progress of any proceeding under 
the Act. Then s. 26 defines the nature of 
the decree thet may be passed by the Civil 
Court after a proceeding under e. 29 and 
before delivery of possession, under B. 94, 
Section 27 defines the natureof the decree 
which may be passed by the Civil Court after 
delivery of possession ina suit instituted 
after the lapse of four months mentioned in 
& 25. It would, therefore, appear that as 
tha present decree does not conform to s. 27, 
it is illegal. Learned Counsel for the 
respondents in & "Very able argument 
seemed to accept this position and admitted 
that the partition should not be set aside, 
but claimed that he should get the lands to 
which he hasbeen found to be entitled by. 
the private partition, in the partition as 
made by the Oollector. It is sufficient ta 
say that this is not the suit that has been 
brought and thats. 5,cl. (2) of the Act, 
already provides “If the interest of such’ 
recorded proprietor is the proprietary right 
over specific mauzae or lands forming part 
ofthe parent estate and held by himin 
severaliy, he shall be entitled to have 
assigned to him as his separate estate the’ 
gaid maużas or lands"; and there is no: 
reason to suppose that this section has not 
been complied withinthe Oollectorate pros 


ceedin EB. . 


Learned Oounsel for the respondents, 
however, relies on certain decisions which 
he contends give the Civil Court jurisdic- 
tion in & suit of this nature. These 
decisions are Ananda Kishore Chowdhry 
v. Daijt Thakurani (2), Narshing Thakur . 


in) 1 Ind, Ons, $19; 30 O, 726; 10 C. La 7, 189, 


612 
y. Bishunpergash Singh (8), Kuldip Sahay 
v. Rajkumar Singh (4; and Manno Chaudhry 
v. Munshi Chaudhry (5). Now the three last 

cases were cases where an injunction was 
sought against the defendants restraining 
them from proceeding further before the 
Collector in a batward which was being 
made. They have, therefore, no direct 
application to the present case. But in any 
case, all that was decided was that s. 25 
did not bar such a suit. The first case 
-is.the only one which deals with the 
maintainability of such a suit as the present. 
Mookerjee, J., in that decision said:— 

, “Jna ease in which it is established that 
&n estate ha8 been privately partitioned, the 
Collector has no jurisdiction to partition 
it again under the Estates Partition Act 
except in one or other of two contingencies 
‘namely, either upon the joint petition of 
all the proprietors or by the order of the 
Qivil Court”, 

. If this meatis that the Collector is the 
„Only authority to decide whether the estate 
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diction and an error in the exercise of 
jurisdiction. The utmost that can be said 
is that the Collector wrongly decided against 
the ébjection based on previous partition, 
although how he could. have come to any 
other decision in the absence of. the 
parties who made the objection, it is difficult 
to say. But assuming that there was an 
error, that was an error in the exercise 
of jurisdiction and does not take away 
the jurisdiction to make the partition. 

The learned Subordinate Judge was of 
opinion that as there had been a pre- 
vious partition the parent estate did not 
exist and consequently the Collector had 
no jurisdiction to effect & partition. This 
reasoning appears to me to be defective. 
The existence of a parent estate cannot 
be questioned: it is a matter of definition. 
Even if a private partition had. taken 
place, there was still an “estate” within 
the meaning of the Partition Act and 
"parent estate" within the meaning of 
that Act is defined as an “estate” for 


„has been previously partitioned, I agree, 
‘But if it means that the Civil Court can 
, decide the question afresh after it has been 
‘decided ‘by the Collector then with all 
. respect I am unable to agree to this view, 
‘The Oollector has full jurisdiction to make 
& partition and to decide all objections to 
‘his making it, The Collector has a larger, 
‘and in some respects an exclusive jurisdic- 
‘tion in the matter of partition. The func- 
tions of the Civil Court in respect of parti- 
tion proceedings before the Collector are 


the partition of which proceedings are 
in progress under this Act or of which 
the partition has been effected‘under this 
Act. Oonsequently whether or not there 
had been a private partition, . there cer. 
tainly was & parent estate still in exist. 
ence indisputably. mE 
The point has been put. clearly. in 
Girwardhary Singh v. Bachw..Singh (6) 
where Holmwood and Chatterjee, JJ., deal- 
ing with a partition which the. Civil. Court 
was asked to set aside, though on differ 


earefully defined and limited in the Act, 
This suitisoutside those limits, Thedecree 
rests on a finding as toa previous partition ; 
but: the Oollector was competent to 
decide that question and did decide it. 
‘The result is two conflicting decisions. 
‘Which then is to prevail? 1s the Oollect- 
or bound to ignore his own decision and 
give effect to that of the Civil Court ; or, 
is the decree of the Civil Court a brutum 
‘fulmen? lt is precisely to meet such a 
situation that’ s. 119 has been enacted, 


and, in my opinion, that section fully 


meetsithis. cese and bars the civil. remedy, 
The learned Judge appears to have over- 
looked the distinction which he himself 
drew in later cases between want of juris 


(3) 15 Ind. Cas 1036, 4!P, L, T. 629; (1924) Pat, 21; A, 
1, R. 1924 Pat. 208. | 
(4) 75 Ind, Cas. 10464 P Ila T1 638;1PatL. R, 
p8 : A. IR, 1924 Pat, 211, 

(5) 48 ind, Cas, 293; 3 i L, J, 188; 5 P, L. W, 97, 


ent grounds from the present, saidi— 
“The only case where a final decision . 
of a Court can be set aside merely on 
the ground of want of jurisdiction is 
when the Judge hes no inherent jurisdic: 
tion over the subject-matter of. the . suit, 
Irregularities in the exercise of its juris- 
diction Ly a competent. Court , must. be 
made the. subject of objection at the time, 
and the defendant cannot subsequently 
dispute the jurisdiction of the Court," - 
Andin this case, as in that case, the 
question is academical, because the, Col. 
lector had jurisdiction to decide the Qpes- 
tion, l am: of opinicn, therefore, that 
B. 119 is a bar to the present ‘suit, I 
am further of opinion that apart from’ 
s, ily, ths Civil Court bas no jurisdiction 
to interfere with the acts of. the Collector 
duly performed jin the exercise of his 


statutory powers, The Courts below Besan 
- (8) 5 Ind, Cas, 454, gp 
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to have lost sight of the principle of 
comity between Courts. The Civil Court 
has no jurisdiction over the  Colleotor 
and where the Legislature has giver full 
jurisdiction to the Oollector in the matter 
of. partition, it is the duty of the Civil 
Court to respect that jurisdiction, 

On these’ grounds the decrees passed 
by the Courts below are, in my opinion, 
bad and must be set aside. The appeal 
is, therefore, decreed with costs inal! the 
Courts and the suit is dismissed, 

: Das, J.—I agree, 

ASN, A, Appeal allowed, 


Tair 


." LAHORE HIGH COURT. 
SszCcoND Orvir Appa, No. 2409 or 1923. 
February 8, 1928; 
Present:—Mr. Justice Harrison and Mr. 
; Justice Tek Ohand. 
Rai Bahadur Lala SULTAN SINGH 
AND ANOTHES—PLAINTIFFS—~APPELLANTS 


. versus ' 
JOTI SARUP alias JOTI PARSHAD AND 
ANOTHER—DEBFENDANTS—R RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IT, r. 2— 
Previous suit by simple mortgagee for interest against 
person of mortgagor—Subsequent suit for principal 
against mortgaged property, whether barred. — . 

The institution of a suitfor the recovery of in- 
terest due on a simple mortgage from the mortgagor 
personally does not operate:as a bar under O. II, 
r. 2, Civil Procedure Code, to a subsequent suit for 
the recovery of principal and subsequent interest 
from the mortgaged properties. ip. 615, col. 1. 

Kishan Narain'v. Pal ‘Mal (2) and Muhammad 
Hafiz v, Muhammad Zakariya (8), distinguished. 

Second appeal from a decree of the 
District Judge, Ambala, dated the 23rd 
July, 1923, reversingthat of the Subordinate 
Judge, Second Class, Ambala, dated the 
Lith April, 1923. ; 

Mr. Muhammad Tufail, forthe Appellants. 

Mr. Jagan Nath Aggarwal, for the Re- 


spondents. 

Tek Chand, J.—The plaintiffs, who 
are the mortgagees undar a registered need, 
dated the 12th of August, 1906, instituted a 
suit under O, XXXIV, r 4, Civil Procedure 
Code, forrecovery of Ks. 1,599-14-3, being 
the balance of the principal ard interest, 
. allegéd to be due on foot of the mortgage. 
One of the pleas raised by ihe defendants 
was that the suit was barred by O, II, r. 2, 
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Civil Procedure Code, by reasonof a pres 
vious suit having been instituted by the 
plaintiffs in 1909 for interest only. This 
plea was overruled by the Subordinate 
Judge who passed a decree in terms of O. 
XXXIV, r. 4, Civil Procedure Code. On 
appeal the learned District Judge took the 
contrary view and the suit was dismissed, 
The mortgagees have preferred a. second 
appeal and the only point requiring deci- 
sion is whether O. IT, r. 2 bars the suit. 

The relevant facts are that on the 19th df 
August, 1906, the predecessors-in-interest of 
the defendants-respondents executed ‘a 
simple martgage without possession in 
favour of the plaintiffs for Rs. 4,500. The 
term ofthe mortgage was fixed as thrée 
years, The principal was to bear interest at 
9 annas 6 pies per cent. per mensem. It was 
provided that if this interest was not paid 
for three months consecutively the mortga- 
gees "shall be competent to inelude interest 
in theprincipalamountand realize compound 
interest through the Court by instituting 
a sult or cancelall the conditionsand recover 
the principalmortgage-money with interest." 
The deed also contained a clause that in 
the event of the mortgagors failing to pay 
the principal or interest, the mortgagees 
were empowered to realize it from the 
mortgeged properties as well as from the 
other properties belonging to them or their 
persons, 
The mortgagors failed to pay interest 
regularly and were in default for more than 
three months consecutively. Accordingly on 
the 8th August, 1908, before the stipulated 


‘period of three years had expired, the 


mortgagees instituted a suit for recovery of 
Rs. 682-7-3 on account of interest and com- 
pound interest due on that date. Itis imi- 
portant to note that in that suit no relief 
against the mortgaged properties was 
claimed, the prayer being simply for re- 
covery of the amount due from the defend- 
ants, and the Court passed a personal dec- 
reeagainst them. This decree was duly 
satisfied, and the mortgagors from time te 
time, made farther payments in discharge 
of their liability under the mortgage. The 
balance due on the date of the institution 
of the present suit was Rs 1,599-14-3 which 
the mortgagees sued to recover from the 
mortgaged properties, 

In deciding whether the suit is barred 
under Q. II, r. Z, two points must be borne 
in mind: (À the nature of the mortgage:and 
(2) the relief claimed in the former guit. 


B14 


As already stated the mortgage in question 
isa simple mortgage, which expressly gave 
, the mortgagees power to realize the princi- 
pal and interest from the mortgaged 
. properties as well as from the persons of 
, the mortgagors. In the former suit the 
plaintiffs did not claim any relief against 
the mortgaged properties but simply sued 
.to recover the amount due from the de- 
fendants personally and were given a per- 
.gonal decree and nothing more. 

Now it is well-known that a simple mort- 
“gage of this kind gives rise to two distinct 
.obligations; the obligation to re-pay the 
,&mountasa loan, and the obligation to 
, permit the mortgagee to realize dues from 

the mortgeged property. These two obli- 
gations are independent of each other and 
the procedure for enforcingthem is differ- 
ent, though under certain conditions one 
suit may be brought to enforce both. If 
two suits be brought the one will be to re- 
cover the debt as a loan and the other to 
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enforce his security as, for instance, in B 
case in which, owing to want of regis- 
tration, no mortgage has been effectually 
Created acces 


A simple mortgage possesses this feature 
in common with another kind of mortgage, 
known as the “English mortgage" and de- 
fined ins. 58 of the Transfer of Property 
Act. It is well-established that an "English 
mortgage" also gives rise to a double ob- 
ligation on the part of the mortgagor and 
init,as in a simple mortgage, personal 
liability is presumed, even though the deed 
is silent on the point. As was observed by 
Lord Talbot in King v. King (1): " Every 
mortgage implies a debt; every loan a debt, 
and though there were no covenants in the 
bond, the pereonal estate of the last owner 
must remain liable to pay off the mort- 


gage.’ 
But the position is wholly different in a 
mortgage by conditional sale as well as in 


& pure usufructuary mortgage, in either of 
which the creditor can only look to the pro- 
perty pledged to him for the satisfaction of 
the debt, The distinguishing feature bet- 
ween the two claeses of mortgages is that in 
the first, which comprises the simple and 


. ‘proceed against the property, The plaint 
‘in the former must be in Form lof Ap- 
pendix A (Civil Procedure Code) while 
that in the second will be in Form 45. The 
limitation for claiming a personal decree 
‚against the mortgagor is six years (Art. 116) 


but that for proceedings against the pro- 
.perty is twelve years (Art. 132). Similarly 
the former relief can be claimed even if 
the document is unregistered while re- 
.gistration. is compulsory in the latter case, 
if the principal is more than Rs. 100 as 
pointed out by Ghose in his Law of Mort- 
gages (Fifth Edition) Volume I, page 81; 
“A simple mortgageeconsists of two parts; a 
covenant an the part of the mortgagor to 
pay the debt, and an agreement empowering 
-the mortgagee to realise his money out of 
the property pledged to him. The pledgee 
. must, however, ordinarily obtain a decree 
. directing a sale in orderto make his secu- 
.rity available. In the case of a simple 
‘mortgage, therefore, the mortgagee has, 
.generally speaking, on the default of the 
ebtor a two-fold cause of action; one 
arising out of the breach of the covenant 
tore-pay and the other arising out of the 
chypotheestion ; and he can sue the mort- 
gagor on both the causes of action in one 
suit. 3 
^ “The personal liability created “by a 
simple mortgage being separable from the 
obligation in rem created by ethe pledge, 
tbe mortgagee may sue the debtor per- 
““gopally ulthough he may rot be able to 


the English mortgages, there is the implied 


‘obligation to re-pay the amount as a loan, 


while in the second—the usufructuary and 


' the conditional sale, there is no such obli- 
-gation unless the instrument contains a 


clause specifically creating it. 

It will thus be seen that the mortgage 
transaction in question gave rise to two in- 
dependent obligations: the right cf recover- 
ing the amount due as a loan and that of 
enforcing the relief against the property, 
and each of them furnished an independent 
cause of action. In the former suit the 
plaintiffs claimed a personal decree for. in- 
terest against the mortgagors and so en- 
forced the first obligation only. In the 
present suit they seek relief against the 
property, and, the cause of action, therefore, 
is wholly distinct. Consequently no ques- 
tion of the applicability of O. II, r. 2 
arises. 

In support of his decision the learned: 
District Judge has relied on Kishen Narain 
v. Pal Mal(23) but, in my opinion, that 


(1) (1735) 3 P. Wms. 358, 94 E. R. 1100. . 
(2) 72 Ind. Cas. 187; 4 Lah. 32; A. I. R. 1922 P. O. 
419: 44 M L, J. 123: 25 Bom. L. R. 220; 32 M D. T. 41: 
97 O. W.N. €02; l8 L W. 311; 50 C. 126; 6 P. W 


R. 1923; 9 O. & A. L.R 488; 50 I. A. 115 (P. Q.), 
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ruliog lays down tha exact opposite. It 
seems to me that the point is concluded in 
favour of the appellants by the following 
observations of Lord Buckmaster at-page 
36* of the report :~ 

- * That O. II, r. 2 of the Code of the 
Oivil Procedure is the relative section of the 
Oode applicable to the dispute is not in 
eontest. The whole question is what does 
it mean? It does not appear to their Lord- 
ships that if the mortgage had provided, 
as mortgages always do in this country, 
for an independent obligation to pay the 
principal and the interest, that in a suit 
brought to obtain a personal judgment in 
respect of the interest alone the rule would 
have prevented a subsequent claim for pay- 
ment of the principal. In such a case the 
cause of action would have been distinct, 
. Again it is stated: “If, 


kstett99*92à*52s^t6tsuntu 


therefore, the plaint originally brought. 


came to be properly interpreted as 
claiming only a personal relief in respect 


of the unpaid interest, the appellant's case 


would be on surer ground; but although 


their Lordships are anxious that claims for _ 


a just debtshould not be defeated by the 
intricacies of legal procedure, yet they are 
unable to hold that the plaint that was 
originally issued by the appellant can pro- 
perly bear that interpretation. The claim 
is for & decree for the interest ' recoverable 
from the mortgaged property,' and the other 
property and persons of the defendants. The 
words are not dissimilar from the words 
of cl. 5 of the mortgage-deed, which 
clearly points to the interest being payable 
(that is by sale) out of the mortgaged pro- 
perty." 

As in that particular ease the former 
claim was for a decree for the interest re- 


coverable from the mortgaged property,. 
their Lordships held that the second suit: 


was barred by O. Il,r. 2. In the present 
_ ease,aS pointed out above, the plaintiffs 
claimed and obtained in the former suit a 
personal decree against the mortgagors and 
no relief was sought against the property. 
The case clearly comes within the rule laid 
down by their Lordships of the Privy Coun- 
cil and it must be held that the suit is not 
barred. 
M Jagan Nath has relied on Muham- 
(3) 65 Ind. Cas. 79; 44A. 121; 20A. L. T. 17; 26 C. 
W.N. 297; (1922) M.W N, 89; 35 C. L. Je 126: 42 M. L. 
J. 248; 15 L. W. 377; 24 Bom. L. R. 341; 30 M. L. T. 
224; 3 P. L.J. 279: I.P. W. R. 1922; A. I. R. 1922 P. C. 
23749 I. A. 9 (P. ©.) 
*Page of 4 Lah.—[Ed.]: 
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mad Hafs v, Muhammad Zakariya (3), but 
that case is distinguishable as there also 
the former suit had been instituted for re- 
covery of interest from the mortgaged pro- 
perty. 

For the foregoing reasons I would accept 
the appeal, set aside the decree of the 
District Judge and restore that of the 
trial Court. The appellants will have their 
costs throughout. l 

Harrison, J.—1 agree. 

R. L. Appeal accepted, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MiscELLANEOUS Oivin APPEAL No. 49 or 1927, 
February 14, 1928. 

Present ;—Mr. Findlay, J. C. 
BALAJI KOSHTI—DzFENPANT— 

APPELUANT l 
veraus | 
" RAMBILAS—PraINTIFF— RESPONDENT. 

C. P. Tenancy Act (I of 1920) ss. 6 (2), 
1l05—-Absolute occupancy tenant—Intended trans- 
fer—Pre-emption by landlord—Possession transferr- 
ed—Want of legal mecessity—Suit by minor, whether 
lies—S. 108, scope of-—Jurisdiction of Civil Court, 
whether barred. 

A mere intended transfer by an absolute occupaney 
tenant gives a right to the landlord under s. 6 (2) 
of the ©. P. Tenancy Act to claim pre-emp- 
tion and if this statutory right is exercised and 
possession obtained by the landlord in exercise of 
such right, a minor son of the transferor has no 
right to claim, in a Oivil Court, possession of the 
field on the ground that there was no legal neces- 
sity for the intended transfer. The jurisdiction of 
the Civil Court to entertain such a suit is excluded 
by the comprehensive provisions of s..105 of the 
Tenancy Act. 

Deoram Gujar v. Biju Gujar (1), distinguished. 

Appeal from a decree of the District 
Judge, Nagpur, dated the 28th: September, 
1927, in Civil Appeal No. 70 of 1927. 

Mr. M. R. Bobde, for the Appellant. 

Mr. K. P. Vaidya, for the Respondent, 

JUDGMENT.-—Asomewhatinteresting 
question of law arises in the présent 
case. The minor plaintiff-respondent 
brorght the present suit against the de- 
fendant-appellant Balaji for possession of 
absolute occupancy field No. 37 in Mouza 
Kinhi(Nagpur)onthe following allegations. 
His estate was being looked after by his 
mother, Musammat Rukmabai,andshe enter- 
edinto an agreement to sell thefield to a 
third party for Rs. 3,400, on 15th April, 
In accordapge with gub-s. (2) of 
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— p^ff^ob the Tenansy: Act, 1920, she gave 
notice to the defendant ‘of her intention 
to*s8ll[ The defendant claimed the right 
to purchase tha field in exercise of his 
pra-emptive title,- In the Revenue proceed- 
.ing;the question ‘of valuation alone was 
aontested. The plaintiff's case is that there 
was no legal necessity for his mother to 
have made the transfer to the third party 
Sheoram and that, therefore, the. possess- 


" 
QW 


. jon of the field by the defendant is ille- 


gal and the plaintiff is entitled to retain 
possession,» The defence. was that the 
plaintiffs remedy, if any, lay under the 
Tenancy Act/that thesuitwasbarred under 
8. (105) thereof; that the defendant had 
enteréd into possession, not by virtue ofa 
transfer but by the enforcement of his 


. Btatutory right; and that the suit did not ` 


lie. The Subordinate Judge accepted the 
defendant's contentions and held that the 
question of legal necessity did not arise 
and could not*arise with regard to the 
proceedings under s, 6 of the Tenancy 
Act. The suit was accordingly dismiss- 


d. l 
à The plaintif appealed to the Court of 
the District Judge, Nagpur, and succeed- 
ed inthat appeal. As a result, the defend- 
ant has come;up on appeal to this Court 
against the remanding judgment of the Dis- 
trict Judge, dated 28th September, 1927. The’ 
District Judge was ofopinion thatthe suit 
contemplated only the setting aside by 
‘a minor of a transaction on the general. 
ground that it was not for his benefit 
and, in arriving at the decision he did, 
he’ relied on a judgment of this Court 
[Deoram Gujar v. Biju Gujar (1).] 
Under s. 6 of the Tenancy. Act, two 
elasses: of cases may arise in this con- 
nection; the. first, where the tenant has: 
an: intention of transfer, and the second, 
where & transfer has been made without 
reference to the landlord. We are con- 
cerned. here in the present case with 
the first class. In my opinion, the judg- 
ment ‘of. the. learned District Judge shows 


some confusion of thought. There was: 
here no transfer whatever to the third: 
party Sheoram. There was an intention 
- to transfer, and the action taken by the: 


présent defendant appellant followed the 
statutory course laid down for, him under 
s. 6, sub.s. (2) of the Tenancy Act. It 
is the mere. intention to transfer which. 


(1) 101 Ind. Cas. 822; AŻE Ri 1927 Nag. 226; 10 N, 
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gives the landlord the right to step in. 
under the provision of law quoted and, 
in those cireumstanoss, it does not seem 
to me that, oa the facts of the present 
case, it is open to the plaintiff-respond- 
ent to come now to the Civil Court and 
allege that the. intended transfer to 
Sheoram would not-have been for legal 
necessity. In the present case I am of 
Opinion that the Revenue Court had an 
exclusive jurisdiction, having regard to 
the comprehensive language contained in 
the preamble to s. 105 and to cl. (a) 
thereof; cf. Fakira v. Ramkishan (2) and 
Lalsingh v. Wamanrao (3). The fàcts of 
the case in Deoram Gujar v. Biju Gujar (1), 
decided by me in First Appeal No, 128 
of 1925 on 10th February, 1927, were very 
different, and I do not think that decis- 
ion applies proprio vigore to the circum- 
stances of the present case. 


There is another reason, moreover, why. 
the present suit could not possibly lie. 
It was open to the minor plaintiff in the 
Revenue proceedings to offer any plea he 
liked, viz, that there had been no ine 
fention to transfer or that the intended 
transfer to Sheoram was not in- his 
interests, No such plea was offered; on 
the contrary, the jurisdiction of the 
Revenue Court was accepted aud only the 
question of valuation was agitated, His 
very position in that Court was that there 
was an intention to make a valid transfer 
and he now indeed seeks to come to this. 
Court on a diametrically opposite position. 
Some argument has been offered by the 
Pleader for the respondent on the strength 
of the word "purchase" in sub-s. (2) of 
8. 6, but I do not think -that the statu- 
tory right of pre-emption given to the. 
landlord under this provision can. be’ 
regarded as an ordinary transfer. What 
the law in this connection laid down in the . 
Tenancy Actis that the malg:zar, as the 
ultimate or superior owner of the village, 
has, in any case of intended transfer, a 


‘statutory right of pre-emption, That right 


has been duly exercised in the present case 


‘and having regard tos. 105 (a) of the Ten- 


ancy Act it seems tome thatthe jurisdiction 
of the Civil Court is necessarily excluded. 
I may add that the Tenancy Act makes no 
special exception in favour of minor tenant ' 


(2) 87 Ind. Cas. 1045; 21 N. L. R. 25; AJI.R.1925 ^. 
Nag. 277 ! 


ag. , . 
(3) 96 Ind. Cas. 905; 22 N. L. R. 114, A.I R. 1928 
Nag. 499. 


1081,0,1098 . DODLA RAMÍ-RHDM V DHNBAOLU-VeNKaTANARSSIMHOLU SETIT. 
and that, in my opinion, therefore, it isnot ` 


open to the plaintiff in the presant case to 
come to Court, as he doss, on the alleged 
cause of action of want of legal necessity 
for the intended transfer, ! 

I am of opinion, therefore, that the judg- 
ment of the first Court was a correct one 
and that the present suit did: not lie. The 
judgment of the lower Appellate Court is 
accordingly reversed and that of the first 
Gourt is restored. The respondent must 
hear the appellant’s costs in. this and the 
lower Appellate Oourt. I allow Rs. 39 as 
Pieader's fees, l 

du 45 je Appeal accepted, 
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- MADRAS HIGH COURT. 
ÁPPRAL AGAINBT aus Oznpzg No. 151 
or l 


AND 
Civit, Revision PETITION No. 1.68 or 1929. 
.* September 6, 1927. 
Present:;--Mr. Justice Madhavan Nair 
; and Mr, Justice Jackson. 
DODLA RAMI REDDI—APPELLANT 


versus 
PENUBOLU VENKATANARASIMHULU 
SETTI AND ANOTHE— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XXI f 


v. 16—Assignment of decree—Absence of consideration— 
Assignee's right to execute. — 
The absence of consideration for an assignment 


of a decree will not, provided the assignment is. 


. nota sham transaction, deprive the assignee of his 
right to execute the decres. 

Thimma Reddi v. Subba Reddiar (1), followed. 

Appeal against an order of the Court 
of the Subordinate Judge, Nellore, in A. 
S. No. 20 of 1925/4. S. No. 339 of 1924, 
District Court, Nellore), preferred against 
that of the Court of the Principal 
District Munsif, Nellore, in E. A. No. 247 
of 1923, in O. S. No. 10 of 1920. 

Petition, unders. 115 of Act V of 1908 
and &.107 of the Government of India 
Act, 1915, to revise an order of the Court 


of the Subordinate Judge, Nellore, in A, 


S. No. 200f 1925 (E. A. No. 247 of 1923 
in O..8. No. 10 of 1920 on the file of the 


Court ‘of the Principal District Munsif, 


Nellore). 
"Mr. K. S. 

Appellant 
Mr. B Somayya, for the Respondents, 
JUDGMENT —This civil miscellane- 

ous second appeal arises gut of a peti- 


Champakesa Iyenyar, for the 
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tion filed by the appellant to rêcognis8 
the assignment to him of the decree passed 
in O. S. No. 10 of 1920 on tbe file of the 
principal District Munsif of Nellore and 
for execution of the same. In that suit ona 
Katakam Lakshmayya obtained a decree 
against the 5th defendant for a sum 'of 
Rs. 312. This was assigned by thé decree-. 
holder to the present appellant. When 
notiee of the assignment was sent to the 
judgment-debtor,- he filed an objection 
petition in which he pleaded that tha’ 
assignment was intended to défraud the 
counter- petitioner's company of its due in 


. 0,8, No. 251 of 1920 and that the decree’ 


was assigned fora smaller sum than was. 
real due to the decree-holder, Both the 
Courts held that there was no consideration ' 
for the assignment deed Ex. A and that 
it was intended to prevent the counter- 
petitioner's company from setting off the’ 
decree amount in O. S. No. 251 of 1:20. 
against ihe amount in O. S. No. 10 of 
1920. In holding that there was, no con- 
sideration for the assignment,. itmsy be: 
noticed that the Courts had gone. farther 
than the case set up by the counter-peti- 
tioner which was only thatthe assignment 
was fora smaller sum than was really: 
due to the decree-holder. It has been 
held in Thimma Reddi v. Subba Reddiar 
(1), that the abeence of considration for an 
assignment of a decree will not, provided 
the assignment is nota sham transaction, 
deprive the assignee of his right to. execute 
the decree. The real reason why the lower 
Courts thought that the assignment was 
a fraudulent one is because according to 
their opinion, the 5th defendant in O. B. 
No. 10 of 1920 along with tbe others as 
decree-halders in O. 8. No. 251 of 1920 
had a right to set off that decree amount, 
against the decree amount in O. 8. No. 10, 
of 1920. In thisopinion, the lower Courts 
have gone wrong. As we have already 
said, in O. S. No. 10 of 1920 Katakam 
Lakshmayya obtained a money decree per- 
sonally against the Sth defendant in that 
suit. In O. 8. No. 251 of 1920 the 5th 
defendant along with others on bebalf of-a 
company obtained a decree against Katakam 
Lakshmayya the decree-holder in 0. 6. 
No 10 of 1920. The plaint, the judgment 
and the decree show witbout any doubt that 
the decree obtained by Lakehmayrain O. 
S. No. 2»1«4f 1920 was obtained by a com- 
pany of which the 5th defendant was a, 

(1) 49 Ind. Cas. 141; (1918) M. W. N, 507. - 
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momber. It is thus clear that there can 


þe no cass of set of in connection with 
thease two decrees. This difficulty is got rid 
of by the District Munsif by saying: " it 
seemato me to be clear that the decree 
against the 5th defendant in O.S8. No. 10 
ot 19:0 must be deemed to bea decree 
against the 5th defendant and his partners 
who were in possession of the godown." 
There is no justification for this statement. 
Ths deeree in. O. S. No. 10 of 1920 is 
against the Sth defendantindividually. There 
ia nothing: to show that it was against the 
5th defendant and his partners, The basis 
for the alleged fraud being thus found 
. to be non-existent, we must hold.that the 
' assignment is not fraudulent. As we are 
satisfied from the facts that the judg- 
ment-debtor in O. S. No. 10 of 1920 has 
no right or equity to set off a eross-decree 
against the transferee, s. 49 of the Civil 
Procedure Code, is clearly inapplicable to 
this case. 

For these reasons, we set aside the 
orders of the Courts below. The District 
Munsif wil take E. A. No. 247 of 1923 
on file and dispose of it according to law. 
The appellant will get his costs through- 
out. No orders are necessary in the civil 


revision petition. 


y. N. Y. Order set aside, 


CALCUTTA HIGH COURT. 
Laerrpss PATENT APPEAL No. Lor 1927. 
| December 13, 1927. 
Present:—Sir George Claus Rankin, Kr., 
Ohief Justice, Justice Sir Oharu Chunder 
Ghose, Kr., and Justice Sir Philip 
Buckland, KT. 
CORPORATION or CALCUTTA— 
APPELLANT 
versus 
Srimati JALAJBASINI DEBI— 
| | Du. f 1999) s. 14l 
ic'pal Act 0) 23), s. — 
eg are Code (Act vof 1908), s. 100 —A ppeal to 
Small Cause Court from order of assessment, nature 
of—Appeal to High Court from order of Small Cause 
Court, whether second appeal—Power of High Court 
to go into evidence—Increased assessment—Burden of 


— Legality of assessment, 
m Rankin, AA Ghose J. and Buckland, J: (agree- 
ing with Graham, J.)—An appeal whfch lies to the 
Small Cause Court under s. 141 of the Calcutta 


Municipal Act from an order of assessmept made by 
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the Executive Officer ora Deputy Executive Officer 
under the Act is really a proceeding by which an 
&administretive act is challenged before a judicial 
tribunal, and the appeal which lies to the High Court 
from the uecision of the Small Cause Court is nota 
second appeal within the purview of s. 100, Civil 
Procedure Code, but a first appeal in whichit is open 
to the High Court to go into the facts. [p. 624, col, 


3] po 

In an appeal to the Small Cause Court under s. 141 
of the Calcutta Municipal Act, the burden is on the 
assesses to show that the assessment made by the 
Munieipal Officer is wrong and not on the Corporation 
to show that the assessment is right and the Judge of 
the Small Cause Court is bound to dismiss the 
appeal and confirm the assessment if the assessee 
does not adduce any evidence to show that the 
&ssessmen; is wrong. [ibid.] . 

But where the assesses shows what price was paid 
for the property, what was regarded as a fair assess» 
ment of tLe snnual value in past years, the character 
of the site and the price paid for other properties, the 
Judgeof the Small Cause Court is entitled, if he 
thinks fit, to put a figure on the value of the pro- 
perty and decide the appeal in accordance with his 
finding. [p. 624, col. 2.] : 

Corporazion of Calcutta v. Keamuddin (2), followed. 
Per Cuming, J.— An appeal to the High Court from 
the decision of the Small Cause Court in an appeal . 
under a, 141 of the Calcutta Municipal Act is a second 
appeal and, consequently, does not lie on facts but on 
law only. In an appeal under s. 141 of the Calcutta 
Municipal Act itis for the Corporation who desire to 
raise the assessment to show that the value ofthe 
land has increased not for the assessee to show that it 

has not increased, [p. 619, col. 2; p. 620, cols. 1 & 2.3 

Even ifthere isa presumption that the assessment 
is correct and the burden is on the assesses to prove, 
that it is incorrect, the onus will be discharged where 
the assesses proves that.the Corporation had no 
a whatever to base their assessment. [p. 620, 
col. 2. 


Letters Patent appeal against the judg- 
ment of Mr. Justice Cuming, in Appeal 
from Order No. 2 of 1396, aated the 4th 
July, 1827, affirming an order of the Judge, 
Small Cause Court, Sealdah, dated the 6th 
August, 1929. 

Cuming and Graham, JJ., before whom 
the casa originally came on for hearing 
delivered the following dissentient judg- 
ments. 


JUDGMENT. 


Cuming, J.—The fects of the case 
out of which this appeal has arisen are 
these: 
The respondent, Srimati Jalajbasini Debi, 
isthe ownerof premises No. 125, Harish 
Mukherji Road. 

The Corporation of Calcutta in March 
1924, aesessed the land with the permuses 
thereon to consolidated taxes, 

In arriving at the assessment the Chief 
Executive Officer valued the land at 
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Rs. 2,750.8 cotta and the house on it at 
Rs. 20,855, | 

Under s,141 of the Calcutta Manicipal 
Act the nssessee appealed to the Court of 
Small Causes at Sealdah. She objected 
hoth to the value of the house and the 
Value ofthe land, The learned Judge of 
the Small Cause Court held the value of 
the building was Rs, 18,123 and the value 
of the land was Rs. 2,200. 

Against this decision the Calcutta Qor- 
poration have appealed to this Court 
— 8. 142 (3) of the Calcutta Municipal 

R ; 


"There is also a cross objection by the 
respondent, Her contention is that the 
burden of proof has wrongly been placed 
on herand that it was for the Corpora- 
tion to prove that the present value of the 
land was more than it was in 1917 when 
she purchased the property. She also 
contended that Rs, 350, the price of the 
electric fittings, should not be included. 
The appellant contends first of ‘all that 
the learned Small Cause Court Judge has 
wrongly placed, on him the burden of 
proving what was the value of the land 


at thetime of the assessment in March, | 
1924 


Secondly, that the Judge has come to 
® wrong finding of fact on the evidence 
asto what the -value should be of the 
land. 

A preliminary point has been discussed 
at some length as to what are the powers 
of the Court in dealing with this appeal. 

The appellant would seem to contend 
that itis open to us to go into facts. 
His contention would seem to be that 
this is not & second appealas contemplated 
by the Civil Procedure Code and that s. 100 
ands.l0lof the Civil Procedure Oode 
have no appliéation. It will appear that 
when the Corporation desire to make an 
assessment or re assessment they proceed 
under s. 131 (1). The valuation and assess- 
Da areapparently made by the Executive 

cer. 

A notice is given to the assessee to 
object if he so desires. The Executive 
Officer must hear and decide the objec- 
tion and pass orders under s. 140, Oalcutta 
Municipal Act. Against this order an 
appeal lies to the Judge ofthe Small 
Cause Court and against his decision a 
further appeal to the High Court. 
` In these circumstances what is the 
Ratyre of the procsedings before the 
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big 


order is an 
executive order, pure and simple, how 
can theie he an appeal to the Small Cause 
Court Judge, a Court of Jaw, with a further 
apngal tothe High Court, 

It has been suggested that as it haa 
been held that the Land Acquisition 
Deputy Collector is not a Court, so it 
must beheld that the Executive Officer 
making an assessment is not a Court. 

Thereis no analogy between the two. 
Any one dissatisfied with the award of 
the Land Acquisition Deputy Collector ` 
may ask the  Colleetor to ‘refer the 
matterto the Judge and on such a ree 
ference the Judge hears and decides the 
matter, i 

But this is not an appeal against the 
order ofthe Deputy Oollector and hence 
there is no analogy between the twa 
cases. In the cass of Ezra v. Secre- 
tary of State for India (1) it was 
held that the Land Acquisition Deputy 
Collector was not a  Oourt, because the 
decision was merely a decision as to 
what sum shall be tendered to the owner 
of the land and was binding only on the 
Collector and if a judicial determination 
was required the owner could obtain it by 
requiring the matter tobe referred by the 
Collector to the Court. 

In the present case unless the valuation 
is objected to, it is final. Section 141 
also provides that Part II and Part III 
ofthe Indian Limitation Act shall apply 
to every appeal presented under the 
section and sub-s. (4) provides that no 
appeal shall be admitted unless an objec- 
tion has been determined under s. 140. 
It seems difficult to escape from the con- 
clusion thatthe appeal to this Court 
must be regarded as a second appeal 
and that the appeal does not lie on fact 
but onlawonly. Ithas been suggested 
that the order of the Executive Officer 
assessing the premises was an executive 
order. It might be that the first order 
of the Executive Officer by which he made 
the valuation and assessed the tax to be 
paid was an executive order but it is 
not against this order that an appeal 
lies. ltis clear no appeal lies against that 
order [see a. 141 (4)]. 

The appeal lies against his order made 
under s. 140 which he makes after hear- 

(1) 32 C 603 9 O. W. N. 454; 1 O. L. J 227: 7 Bom 
L.R.429; 2A. D.J. 771; 321. A. 93; € gar. P. C.J 
779 (P. Q.). 
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ing. objection. It may seem perhaps some- 
what remarkable that the same person 
who made the assessm3nt should deter- 
mine the objection to the assessment. It 
might: well be argued that he is the 


defendant and also the Judge in the- 


matter. 

. Possibly, so fat as the objection is 
concerned, the objeetor must be considered 
as one party and the Corporation the 
other. < : 

But it seems to me that if there is 
an appeal against the order to the Judge 
ofthe Small Cause Court anda second 
appeal to the High Court the order must be 
considered as a judicial order. 

I cannot conceive a purely executive order 
being the subject of an appeal first to the 
Small Cause Court Judge andthen to the 
High Court. 

: Both parties have argued that the 
burden of proof has wrongly been thrown 
on them by the Judge, 

The Corporation urges that it is for 
the assesses to show that the assess- 
ment made is incorrect, in other words, 
to prove whatthe present value of the land 


is, 

The assessee on the other hand con- 
tends thatit isa for the Oorporation who 
desire to raise the assessment to show 
what the present value of the land is. 
The Judge has found that there is no 
evidence whatever to prove what the pre- 
gent market-value of the land is, 

Taere is only evidence as to the valueot 
land in thelocality in 1921-1922 at a time 
when the land boom was on, 

Admittedly, since then the value of land 
He goeson to state that these 
prices cannot be accepted for the purpose 
of assessment now. He coneluded by saying 
"considering the position of the disputed 
land and also the fact that the price of land 
has considerably fallen I assess the value 
of the land at Rs. 2,200 a cotta.” 

The figureis obviously a purely arbitrary 
oue arrived at on po data whatever, the 
Judge having himself . stated that there is 
no evidence onthe point. There being no 
evidence admittedly as to what the present 


. value is the question of onus is all import- 


ant, >- 

-Ifthe onus is on the Corporation, they 
have absolutely failed and if on the assessee, 
sha has equally failed. The onus Pthink is ob- 
viously on the Corporation. The Corporation 
seek to increase theassegsee's assessment, It ig 
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for them to show that the value of the. land 
hasincreasedand not for the assesceeto show 
it hasnot increased. : 

It cannot for one moment be open to the 
Corporation to fix any arbitrary valuation 
that they please as has clearly been done 
in this case, for there is admittedly no evi«' 
dence whatever to show what the present 
value of the land is, and then say to the ` 
assessee that he has to prove it is Bcme« 
thing different, Even if there were ‘a pre- 
sumption that the assessment was correot 
and the burden lay an the assessee to prove 
it was incorrect, she has clearly done so, for 
she has proved thatthe Corporation had no. 
material whatever on which they could have ' 
based the present assessment. An nssess- 
ment based on no material whatever cannot. 
be considered as a valid assessment, I 
would, therefore, dismiss the appeal of the: 
Corporation and allow the cross-objection ` 
of the assessee as to the value of the land, 
the land to be valued for the purpose of 
assessment at Rs. 1,200 per cotta. On both, 
the appeal and cross-objection, my learned 
brother has taken an entirely different view, 
He would allow the appeal and dismiss the 
eross-objection. 

There is a further objection by the 
assessee which relates tothe value of the 
premises for the purpose of assessment. 
The Judge for some reason or other has 
included in the valuation of the buildings 
Rs. 830 for the electric light installation. 
The Corporation never claimed to include 
it and itis perhaps diffcult to understand 
why the Judge should give the Corporation 


. &relief they never askedfor. The asseseea 


is entitled to have Rs, 350 deducted. " 

The result is that both the appeal and 
the croes objection as to the value of the 
land must fail and are dismisced with 
costs. 

The cross objection of the assesses 
regarding the valuation of the buildingis 
allowed with costs. 

Graham, J.—This appeal is by the 
Corporation of Calcutta against an order 
of the Judge of the Court of Small Causes, 
Sealdah, in connection with the assessment 
to consolidated tax of premises No. 125, 
Harish Mukherji Road, The premises in 
question belong to the respondent Jalaj- 
basini Debi, and were in Mareh, 1924,’ 
valued by the Assessment Department of 
the Corporation at Hs. 1.75)! per annum on 
the hasis of land value Rs. 2,720 per cotta, 
and building Rs. 20,355. The usual noticeg . 
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were issued to the assessee who preferred an 
Objection. There was then an appeal by 
the assesses under s. 141 ofthe Calcutta 
Municipal Act (II of 1923) to the Court of 
Small Causes, The Judge of the Small 
Oause Court held thatthe onus was upon 
the appellant to show that the price of land 
had gone down, and that she had failed to 
adduce proof thereof. At the same time 
taking into consideratioa the position of the 
land; and the fact that land values had 
fallen, he reduced the land value to 
Rs. 2,200 per cotta. ; 

As regards the cost of the building he 
added tothe valuation a sum of Rs. 350 


being the cost of an electric installation, 


which had not been taken into account 
when the assessment was made. This item 
forms part of the subject-matter of the 
cross-objection which has been filed by the 
respondent. `` 

. The learned: Vakil for the appellant 
before us stated at the outset that tlie 
appeal was confined to the value of the 
Jand, and he contended that the burden of 
proof being upon the respondent, who hád 
failed to &dducs any evidence as to the 
market-value of the land at the time of 
assessment, the Court below ought not to 
have reduced the assessment of the value 
of the land, 

There are two preliminary matters which 
it is I think necessary to determine before 
déaling with the appealon its merita, firatly, 
the question of the burden of proof just 
referred to ‘above; and, secondly, the 
question: of the form of the appeal, 
"and whether it is a first appeal or se- 
cond appeal: I will deal first with “the 
Second point. A décision on this point 
would ordinarily be necessary in order to 
ascertain what our’ powers are in disposing 
. Of the appeal, since if it is a first appeal, 
we can go into the evidence, whereas if it 
is a second appeal wecannot disturbthe find- 
ings of‘fact. It happens, however, that in 
the particular circumstances of this case 
“thé question involved is one of merely 
academic interest, because neither party’ 
‘adduced the necessary evidence; either 


affirmative or in rebuttal, and, that being 


80, there is-no evidence for us to consider, 
sven if the appeal be treated as a first appeal), 
It follows that the decision of the appeal 
Will turn ‘entirely upon the question of 
onus, Incidentally l1 may say that in my 
judgment'the appeal is in properform and 
488 first Appênl against an original order, 
UE 7. , -e š » = uo cxt x x 
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it cannot, I think, come within the purview 
s. 100 of the Code of Civil Procedure, since 
the appeal before the Small Cause Cours is 
not an appeal against a decree, but is 
rather inthe nature of an appeal against an 
executive order. Speaking for myself, I do 
not see how the Executive Officer or Deputy 
Executive Officer can be regarded as a 
Judicial Officer merely because at the 
second stage of the assessment proceedings 
heis required to decide the objection 
after hearing the assessee, 

With regard tothe first point, the ques- 
tion of burden of proof, my learned brother 
while recognising that it is all important 
hascome to the conclusion that the onus 
was upon the Oorporation, and, in that 
view of the matter, holds thatthe appeal 
should be dismissed. I have the mis- 
fortune to differfrom him. That the ques- 
tion ofonus is important I entirely -agree. 
Indeed having regard to the nature ofthe 
evidence adduced in the Oourt below, or 
rather the absence ofany such evidence as 
remarked above, the determination of the 
appeal really hinges as I have said: upon 
this question. If theonus was onthe Corpora- 


‘tion, theappealmust succeed, If it was upon 


the assessee,the appeal mustfail. Now what 
is the right answer to this question? Was 
it incumbent upon the Corporation to prove 
in the-Small Cause Court thatthe assess- 
ment was right, or was it the duty of the 
assessee, the appellant, to establish that 
it was wrong?’ The rale of onus stated in 
general terms is that the burden of proof.is 
upon the party who would fail if no evidence 
is adduced by either side,- If this test-be 
applied the burden was on the assessee, 
since, if she failed to adduce any evidence 
the assessment must stand. In this. con- 
nection reference may be made.o certain 
sections of the Calcutta Municipal Act in 
order to ascertain the scheme and purpose 
of the Act. - These sections, it seems to me; 
throw some light upon the question of onus. 
Section 131 provides forassessment of annual 
value and -duration: of the assessment. 
Section 1g8 requires notice to be issued: when 
valuation is first made or increased and 
objection to such valuation is provided for 
in the following section. -Under s. 140 
all such objections are to be investigated. 
and determined by the Execut’ ~s Officer.or 
a Deputy Executive Officer, and in. s. 14] 
an appeal is given against the order of that 
Officer to tle Small Cause Court,. Under 
s, 142 there is a further appeal to tla 
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High Court. It is important to note that 
under subs. (1) of s. 142 every 
valuation made by the [Executive Officer 
unders, 131 is final, subject to the pro- 
visions of ss. 139, 140 and 14]. And 
under sub-s. (2) of this section similarly 
every order .passed by tho Executive 
Officer, or Deputy Exezutive Officer under 
s. 140 is, subject to the provisions of 
s. 141, final. 

Thusit seems to be clear that the orders 
madeby the Executive Officers of the Cor- 
poration atthe two first stages of the pro- 
ceedings are, according to the scheme of 
the Act, to be treated as final, subject to 
the right of appeal provided in the Act 
whereby those orders may, ifso desired, be 
subjected tothe test of the judicial deter- 
mination. l 

My learned brother has observed that it 
cannot for one moment be open to the Cor- 
porationto fixany arbitrary valuation that 
they please, but I do not think it ought to 
be assumed that officers holding responsi- 
ble positions will actin an arbitrary manner, 
or abuse their powers. And, even if they 
do so, a remedy is provided in the judicial 
proceedings in the Small Oause Court where 
the assessee has the right and opportunity 
to prove that the assessment is wrong, and 
there is in addition the further appeal to 
this Court. 

My learned brother has observed that, 
even if the burden lay on the assessee, she 
has discharged that onus, since she has 
shown that the Corporation had no materials 
whatever on which they could have based 
the pressnt assessment. Speaking for 
myself I do not understand how the assessee 
has proved that there were no materials. 
here could not be any such materials 
before the Small Cause Court which had 
previously been before the Executive 
Officer, because there was not at the former 
stage any judicial proceeding and, there- 
fore, no‘record, The proceedings became for 
the first time judicial proeeedings in the 
Small Cause Court, and it was ai that stage 
that it was incumbent upon the assessee 
gua plaintiff to place before the Court the 
necessary evidence to establish that the 
assessment was wrong. 

For the reasons Í have given, I regret, that 
Tam unable to agree with the conclusion 
arrived at by my learned broiher In my 
judgment the appeal succeeds, eand should 

e allowed with costs in both Courts, 

“ja the crogs-chjection two points are 
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involved, firstly, as to the valueof the land, 
and whetheritshould be Rs, 1,200 as claimed 
by the assessee or Rs. 2,7500 as fixed by 
the Executive Otficer ; and, secondly, with 
regard to the sum of Rs. 350 for electrical 
installation included by the Judge in the 
Court below in the vaiuation. As to the 
first point I have already expressed my 


opinion that the onus was on the assessee . 


and that she has failed. As to the second 
point it does not appearto be clear whether 


the electrie installation had been made at 


the date of assessment or not, and the Cor- 
poration did not ab that time make any 
claim on that account. That being so, Lam 
‘of opinion that this item should not have 
been included by the learned Judge and to 
this extent only I would allow the cross- 
objection with costs in proportion. 

By the Court.—We assess the hear 
ing-iee in the appeal andalso in the crosse 
objection in so faras it is dismissed and 
in so far as it is allowed at one gold mohuv 
in each. 





An appeal was preferred under s. 18 of 
the Letters Patent from the judgment of 
Cuming, J. 

Babus Brojo Lal Chakravarti, Krishna 
Lal Banerji, Baranashibashi Mookerji and 
Rajendra Lal Mukherji, for the Appellant. 

Mr. Gunada Charan Sen, Babus Prokas 
Chandra Majumdar and Monmatha Nath 
Roy (Jr.), for the Respondent, 

JUDGMENT. 
Rankin, C. J.—This is an appeal 


under the Letters Patent from a judg- . 


ment pronounced by my learned brother 
Mr. Justice Cuming ina casein which he 
differed from Mr. Justice Graham. The 
appeal to the High Court was an appeal 
brought by the Corporation of Calcutta and’ 
was directed against a decree or order of 
the Judge of the Court of Small Causes of 
Sealdab, dated the 6th of August, 1925, 
That order was made in what it is ap- 
parently a custom of that Court to call a 
Municipal appeal. 

It seems that there was a certain piece of 
land which in 1917 was bought by the 
present appellant from the Corporation for 
the price of Hs. 1,200 per cotia. It seers 


that up till 1921, the annual value for the 


land was taken for the purpose of a:S2ss- 
ment at Rs, 273 but this was increased in 
February, 1921, to Rs, 510, In March, 1924, 
the property was being re-assessed by 
reason of the fact that a new building. had 


e 
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been put upon the land and it was necessary 
to value the land and the building together. 
The Chief Executive Officer of the Calcutta 
Corporation who had, in the first instance, 
the duty of putting a figure on the value 
of the land pui a value of Rs. 730 
and to that the assessee objected in 
the manner prescribed by the Oaleutta 
Municipal Act. Thereupon it became. the 
duty ofthe Chief Executive Officer to deal 
with her objection and, so far as the present 
question is concerned, he overruled her ob- 
jection. lf the matter had stood there, then 
the annual value of Rs. 730 would have been 
a final determination, but the lady took 
an appeal as is provided by s. 141 of the 
Calcutta Municipal Act of 1923 to the Court 
of Small Causes. Thatappealwas brought 
on the 2nd of July, 1924, and it was heard 
and decided in August, 1925. 

The evidence (so taras it matters) adduc- 
ed before the learned Small Cause Court 


Judge was the evidence of Babu Jadu Nath. 
Majumdar, thelady’s husband. So far as” 


it matters, the evidence adduced by the 
Corporation was that of their Sub-Assessor 
Babu Rajendra Lal Dutt. It is quite true 
that no expert evidence giving un expert 
Opinion in favour of a particular figure was 
adduced on the pars of the lady. It is 
equally true that the person who was res. 
ponsible for fixing the value of the land, 
namely, the Corporation Assessor, was not 
called on their behalf though the Sub: Asses- 
sor was called who had taken a part in valu- 
ing the new building. 

Now, when one looks at the evidence 
given by the lady's husband one finds that 
it is perfectly sensible and relevant evidence 
going to the value ofthe property. He 
states the date of the purchase and the 
price Rs. 1,200 per cotta. He states the 
annual valuation in past years. He states 
what the building is that has been put upon 
the property. He points out that trom 1917 
onwards till 1920 there was a land boom, 
but he saysfrom his own knowledge that 
since 1921 the price has gone down. He 
then describes the particular road and he 
explains thatthe premises are at present 
rented and what rents are obtained there- 
from. He points out that this particular 
‘part of Harish Mukherji Road is not the 
most valuable part aud is not sọ valuable 


as the northeru portion near to the Calcutta: 


maidan, He says that it has huts on its 
eastern boundary and has got a Municipal 
pight-soil depót and mehiar's quartera not 
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very far away. He says that in these 
circumstances the most that by way 
of annual value should be put upon 
the land is Rs. 1,500 per cotta, the 
land having been brought in 1917 at 
Hs. 1,200 per cotta. Un that he is 
cross-examined and a particular transaction 
is put tohimofa vacant plot of land en- 
closed by pucca walls at 64, Harish Mukher- 
ji Road, That is very much further to the 
north and presumably, therefore, is a much 
morevaluable site. That apparenlty, al- 
though it was 17 coltas, fetched? a price 
Rs. 2,573 per cotta in April, 1924, which was 
the time with which weare concerned. 
Further evidence is given and when the 
Corporation witness is put into the box he 
gives evidence ofthe sale of premises No. 
192, Harish Mukherji Roadin September, 
1922, at Ra, 3,000 per cotta and of other 
sales in 1921 and 1922 of more valuable 
parts ofthat Road at prices at and above 
Hs.3,000 per cotta. ° 
In these circumstances the learned Judge 
dealt with this matter and considered the 
materials. He had to arrive at a finding of 
fact like a Jury and he did not have the 
assistance of any expert surveyor. He 
came to the conclusion that he would assess 
the value of the land at Rs. 2,200 per cotta, 
The only observation that has to be made 
upon his judgment is that, when he was 
dealing with the question of the value of 
the building apparently by mistake, a sum 
of Ks. 290 was added whieh hehad no tight . 
toadd. This refers to the cost of electric 
installation ; and, by consent-at,the hearing 
before us, it has been agreed .to treat that 
Hs. 352 as wrongly included by the Small 
Cause Court Judge. Except as to that small 
point of Rs. 350, with the map of this loca- 
lity before me and the evidence before me 
which was before the learned Small Cause 
Court Judge, I ask myself what is there 
wrong in his finding of Rs. 2,200 per cotta 
as a fair value of this land? Iam of opin- 
ion that there is nothing wrong in that 
finding and that ıt is a fair and reasonable 
finding arrived at on proper materials by 
the learned Judge who was, no doubt, com- 
petent to give an opinion on that point, 
That being the position, the rest of thia 
case appears to me to be a comedy of errors, 
because the Corporation brought their 
appeal and the contention apparently before 
this Court when that appeal came on tor 
hearing wes that the learned Judge had 
proceeded upon no evidence at all and al 
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"there was no evidence on either side. Ac- 


cordingly much interesting discussion arose 
as to.the party upon whom the burden of 
proof lay-in an appeal of this character from 
the determination of an objection to an 
assessment by the Chief Executive Officer to 
the Judge of the Court of Small Causes. 
That was not the only point of argument, 
but another question was argued as to whe- 


ther an appeal to this Court from the Court 


of Small Causes was a special appeal, that 
is to say, a second appeal of the limited 
character üefined in s. 100 of the Civil Pro- 


cedure Code. 


t 
1 


* 
, 


` 


` 


r 
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Mr. Justice Cuming held that the burden 
of proof wason the Corporation. He fur- 
ther held that the appeal to the High Court 
was not onein which it was open to the 
High Court to discuss questions other than 
mere questions of law. In my judgment, 
the learned Judge's decision on both of 
these points was wrong and, so far as both 
of these points are covered by the judgment 


of a Division Bench in the case of Corpora- 


tion of Calcutta v. Keamuddin (2), I agree 
with that decision of Mr. Justice Page and 
‘Mr. Justice Graham. : 

M ba view taken by Mr. Justice Graham 
who also proceeded upon thefooting that 
there was no evidence before the learned 
Judge was that in the absence of evidence 
it was the learned Judge's duty to dismiss 
the appeal and confirm the assessment, 


' .lagree with Mr. Justice Graham that if 


& 


. py the Calcutta Municipal Act is 


"is challenged before a -judicial 
tis tulle clear that it is intended that 


peal from a 


-, wants, to sh 


^ 


." gll to show that the Chief Executive Officer's 
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"Graham. 


really true that there was no evidence 
nns udge of the Court of Small 
Causes it would follow that this particular 
“kind of appeal would fail. The appeal 
‘which is given to the Court of Small Causes 
| really a 
j which an &dministrative act 
proceeding by rd 


i 


it should not be treated as an ordinary ap- 
Qivil Court, but is an -occasion 
on which the party complaining must have 
an opportunity of adducing evidence if he 
ow thatthe decision of which 
he complains is wrong. If, therefore, it 
had.really. been the case that no evidence at 


termination was wrong had been laid 
eae the Courtof Small Oauses I should 
have agreed with the view of Mi. Justice 
In my judgment that is not the 


“position in the present case, The. moment 
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it was shown what prica for this property 
had been paidin 1917, the moment it was 
shown what had been considered to be a 
fair'assessment of the annual value in past 
years, the moment evidence was given as 
to the character of the site and -the price 
paid for other properties and so on, mate- 
rials were laid before the learned Judge of 
the Court of Smali Causes on which he was 
entitled, if he thought fit, to put à figure on 
the value of this property. 

In my judgment, the result of this appeal 
isthat the appealof the Corporation cannot 
succeed and it must be dismissed with 
costs ; but, in my judgment, the reasons 
given by Mr. Justice Cumingin favour of 
this conclusion were not sound. It seems 
to me that this matter was properly dispos- 
ed of in August, 1925, when the Small Cause 
Courtcame to its finding. The result is 
that this Letters Patent appeal is dismissed 
with costs and the Corporation -are also to 
pay the costs of the assessee of the hearing 
before Mr. Justice Ouming and Mr. Justice 
Graham. We assess the hearing-fee in this 
Court at five gold mohurs. We do not say 
anything on the cross-objection. - 

C, C. Ghose, J.—I agree. 

Buckland, J.—I agree. 

Letters Patent Appeal dismissed: 

ALN, As ^. Appeal dismissed. : 
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NAGPUR JUDICIAL COMMIS-. 
SIONER'S COURT. > 
SECOND CiYiL ApPEAL No. 197 0r 1927. . 
February 14, 1928. 
Present :- Mr. Findlay, J.O. |. 
Musammat ANJIRA BAI—PLAINTIFF— | 
APPELLANT 
versus ; 
ANNAPURNA BAI AND oTHars— 
DgrsNDANTS— RESPONDENTS. 
Registration Act (XVI of 1908), s. 17—Mutation 
proceedings — Compromise — Family arrangement-— 
Agreement, whether compulsorily  registrable—Part 
performance—Disturbance, whether desirable. 
Anagreement between the members of a family in 
the course of mutation proceedings whereby a party 
consents to the mutation of certain’ village shares in 
the name of the opposite party for the enjoyment of 
the family property, is not compulsorily registrable. 
[p. 625, col. 2; p. 626, col. 1.] p ; 
Baldeo Singh v. Udal Singh (1) and Nirman 
Singh v, Lal kudra Partab Narain Singh (2), referred 


to. i ; E 
- A family compromise. should not, on. the ground 
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of equity and good conscience, be disturbed unless 
there are strong and valid reasons for doing so and 
the strongest reason against disturbing an arrange- 
mentis that-there has been mutual or part perform- 
ance of the compromise. [p. 626, col. 1] - 

Kunti v. Gajraj Tewari (4), followed. . 


Appeal against a decree of the District 
Judge, Ohhindwara, dated the 17th Decem- 
ber, 1926, in Civil Appeal No, 56 of 1926. 
` Messrs, M. B. Nigogi and V. R. Dhoke, 
for the Appellant. 

Mr. S. B. Gokhale, for the Respondents. 

JUDGMENT.—The facts of this case 
are clearly given in the judgments of the 
two lower Courts. The Subordinate Judge, 
held thatthe compromise in question was 
not void for wantof consideration or re- 
gistration, but went off somewhat at a 
tangent and came to the conclusion that 
the parties to the compromise were labour- 
ing under & mistake of fact as to the 
plaintiff appellant's rights. He accordingly 
held that the eompromise was void and 
that the plaintiff's suit must succeed. 

The learned District Judge very pro- 
pearly pointed out that the finding of the 
ficat Court as to Madhorao having infu- 
enced the.plaintiffinto making a bargain 
disadvantageous to herself was, in the 
circumstances, an unjustified one. Con- 
firming, as he did, the findings of the 
Brat.Court on other points, the suit was 
necessarily dismissed. The plaintiff has now 
Come up to this Court on second appeal. 

The main stand taken on the plaintiff's 
behalf.has been that thecompromise wa8 
void as beingone of which registration was 
sompulsory under 8. 17 (1) (b) of the Indian 
Registration Act. The learned. District 
Judge, following the decision of the 
Allahabad Iligh Court in Baldeo Singh v. 
Udal Singh (1), held that the compromise 
did not require registration. In this cons 
fection I have been referred to the deci- 
slon of their Lordships of the Privy 
Couneil in Nirman Singh v. Lel Rudra 
Partab Narain Singh (2), At page 539° of 
the said volume, their Lordships remark 
As follows i— MR 

‘The perusal by their Lordships of the 
judgment of the Court of the Judicial 
Commissioner of Oudh leads their Lord- 


. (1) 58 Ind. Oas. 732; 43 A. 1; 2 U. P. L. R. (A) 2094 
18 A. L. J. 87 


La d. 877. 
. (2) 98 Ind. Cas, 1013; 48 A, 529; 3. OF W. N. 623; 
A. I. R, 1926 P. O. 100; .(1926).M. W. N. 718; 44 O. L. 
J. 330; 28 Bom. L, R. 1409: 51 M. Led, 836: 29 O. 0, 
818; 23 L. W. 1; 53.1. A; 220; 25 A. Li, J, 22; 38 M. L. T, 
Bl: 1 Luck. 389 (P. O.), 
 3Page.of 48 A.—[&d | 
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ships to think: that its judgment is to a 
great. degree based on the mischievous but 
persistent error that proceedings for the 
mutation of names sre judicial proceed- 
ings in which the title!o and the proprie- 
tary rights in immoveable property are de- 
termined. They are nothing ofthe kind, 
as has been pointed out times innumerable . 
.by the Judicial Committee. They are much 
more in the nature of fiseal inquiries 
instituted in the interest of the State for 
the purpose of ascertaining which of the 
several claimants for the occupation of 
certain denominations of immoveable pro» 
perty may be put into occupation of it 
with the greater confidence that the re. 
venue for it will be paid.” < 

The said decision obviously to a large 
extent nullifies the reasoning of Piggott and 
‘Kanhaiya Lal, JJ., in Baldeo Singh v. Udal 
Singh (1) quoted above, but for my own 
part, I donot regard the compromise in 
question in the present case as one which 
fell within the purview of s. 17 (1) (b) of 
.the Indian Registration Act. It must he ` 
remembered that the compromise in ques- 
tion was merely with reference to the pend- 
ing mutation proceeding. In that pro- 
ceeding Anjira Baihad applied for her 


“name being entered in respect of the 4 


-annas village share. Musammat Annapurna 
Bai and MusammatItha Bai applied on the 
-eontrary that their names should be entered. 
The compromise arrived at was that a 2 
annasshare shouldbe mutated in Musam- 
mat Anjira's name, Anjira Bai wes to hold 
the share for her life and. would maintain 
herseli on it. She was to have no power td 
hypothecate or sell the share or any part of 
it and, further, her holding of the share . 
was to becontingenton her continuing to be 
of a good character. in respect of the ree 
Musammat Annae 
purna Bal and Musammat Itha Bai's names 
wereto be entered and it was expressly 
stated and agreed upon by the parties that 
Laxmi Dai^wasto continue to be manageress 
‘of the 4 annas share. The arrangement thus 
was & purely mutual and family one for 
the enjoyment ofthe property, There was 
no limiting or extingnishing-of anybody's 
tight end the document contains not a 
word which can be construed as meaning 
that. Musammat Anjira Bai ever gave up her 
right in the, property save in the case of 
uochastity. The contending parties'nemes 
were ineeffect mutated in respect of half 
the propesty, aud Musammat Lexmi Bal 
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was retained asmanageress of the whole costs, Costs in the lower Courts as already 
4 annas; of such a document, registration ordered. 
was, in my opinion, unnecessary. '" Q.R. D. 


| Appeal dismissed. 
It has again been urged on behalf of TES 
.the plaintiff-appellant that there was in . 
.reality no bona fide dispute at the time and : 
_that, in those cireumstances, a fortiori, there - 
could beno valid compromise. It has been 
urged in this connection that Musammat .. 
Anjira Bai was under a mistake of fact as 
to what herrights were under bhe Benaics 
School of Law and that she was in effect 
the only heir. Ido not think it is possible 
.to premise this as correct on the evidence 
on record. She had a father and other 
relatives to advise her and I have little 
doubt that her story that she was ignorant 
of her rights and had been'misled is an 


PRIVY COUNCIL. 
APPEAL FkOM TuE Mapras H:Gu Court, 
March 12, 1928. ; 
Present : —Loid Shaw, Lord Atkin, 
Lord Salvesou and Sir Lancelot 
Sanderson. P 
A. T. K.P. L M. MUTHIAH CHETTI 
—PLAINT1IFF—AÀPPELLANT 
versus l 
PALANIAPPA CHETTIaxpormms— | 
DEFENDANTS — RE- PONDENTS 


invention brought into existence for the 
‘purposes cf the present suit. In any event, 
this question wasone of factand the lower 
Appellate Court's finding thereon must 
necessary stand. 

. Moreover, in the present case it isclear 
that action was taken on the compromise. 
Laxmi Bai entered on the property under 
the arrangement and maintained thetwo 
daughters of Anand Rao, and mutation wes 
effected. Counselfor the appellant has reli- 
ed onthe decision in fJagrani v. Bisheshar 
Dube (3). For myown part, I am of opinion, 
, that, in the circumstances. of the present 
case, any locus penitentia, which existed in 
, favour of the plaintiff, has necessarily dis- 
B&ppeared. The compromise in question can 
no longer be regarded as a merely ex- 
ecutory agreement, It was accepted and 
worked on by the parties for the time being. 
It is unnecessary for me to emphasise the 
desirability that such a family compromite 
as the present should not, on ground of 
equity and good conscience, be disturbed 
unless there are strong and valid reasons 
for doing 80, and the strongest possible 
reason against the possibility or disturbing 
the arrangement is that in the present 
instancethere has undoubtedly been mutual 
"Or part performance of the compromise: cf, 
‘Kunti v. Gajraj Tewari (4). 

For these reasons, therefore, I am of opin- 
ion that the plaintiff's suit was bound to 
fail, The appeal is accordingly dismissed, 
The appellant must bear the respondents’ 


— (2) 381nd. Cas. 701; 38 A.366; 14 A. I, J. 449 


LB) 
(4) 83 Ind, Cas, 207; 46 A. 847; 22 A, La do 779; A. T. 
m 1924 All, B26; L, R. 5 A, 668 Civ, 


-to it,nor canany claim be made to the 


else.” |p. 629, col. 2; p. 630, col. 1.] 


Limitation Act (IX of 1908), Sch. I, Art. 11— 
Civil Procedure Code (Act V of 1908), O. X XI, v. 63 
—To found claim petition, property must be de facto 
attached —Mere order for attachment insufficient — 
Order rejecting claim petition, when a nullity. ` 

To attract the operation of Art. 11 of Sch. I 
of the Limi.ation Act, 1908, it is a requisite of the 
'order therein specified, (namely, 'an order under 
the Code uf Civil Procedure, 1908, on a claim 
preferred to or an objection made to theattachn ent 
of, property attached in execution ofa decree’), that 
the property to which a claim is made, or to the 
attachment of which there is an objection, must be 
property which had been de facto attached in 
execution, Unless there has been attachment, 
there can be no order madeon an objection lodgea 
roperty 10 
attached; ard without such an order, there is no 
terminus a quo for the running of limitation, .and 
with this tha limitation itself is non-existent. The 
first head of Art. 11 can,onits words, mean nothing 


Attachment is a ‘real thing’; the property 
must, in point of fact, be attached, a mere order for 
attachment not being sufficient for this purpose, 
“The order is one thing, the attachment is another, 
No property can be declared to be attached unless 
first, the oraer for attachment has been issued, and 
secondly, in: xecution of that order the other things - 
prescribed bz ihe rules in the Code (O. XXI, r. 43 
et seq) have been dore." fp. 630, col 1.] 

On the lith February, 1910, the respondents 
Nos, 5to12 filed a suit against their debtors (now 
represented by respondents Nos. 1 tod) to recover & 
money-debt, and on the 14th March, 1910, they applied 
fot attachment before judgment of their debtors' 
immoveable property. The Court onthe 18th March 
passed an order fcr conditional .attecbment, which 
was made absolute on the 4th April, 1910. In point 
of fact, although attachment before judgment was 
thus ordered, no attachment had been actually 
made. Meanwhile, on the 18th March. 1910, the res 
spondents Nos. 1 to 4 executed a mortgage of the same 
propety in favour of the present plaintiff. The 
respondents Nos. 5to 12 proceeded with their ruit 
aforesaid ard obtained a money-decree against their 
debtors on tne 24th January, 1911. Thereafter, under 
the mistaken impression that there had teen en 
atfichment slready, the decree-holders (rearordenta 
Nos. 9 to 12) appliod for execution of their decree by 


y 
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issus of a sale proclamation in respect'of the pro- 
perty which was balieved to have been so attached 
bafore julgment. The present plaintiff, acting under 
ths like mistaken impression, putin a claimepetition 
(purporting tobe under O. XXI, r. 62, Civil Pro- 
cadure Oode, 1903) on the 20th March, 1912, to the 
property in respect of his mortgage dated the 19th 
March, 1910, ani prayed that the property should 
bs sold subject thereto. The plaintiff's claim was 
rejected on the 15th April, 1912, the Court holding 
that the alleged mortgage was a sham transaction. On 
ths 4th Nove.nber, 1912, the property was purchased 
in execution of their decrae by the decree-holders 
themselves (i. e., the respondents Nos. 5 to 12), they 
having obtained permission to bid. 

. After cartain infructuous proceedings the present 
suit was instituted by the plaintiffonthe 7th October, 
1915, for recovery of money due on his mortgage- 
bond, dated the 19th March, 1910, with the usual 
prayer for sale. It was pleaded in defence that the 
suit was barred by Art. 11, Limitation Act, 1902, 
having baen brought more thanone year from the 
15th April, 1912, the date of the dismissal of the 
slain petition by the Executing Court: 

Held, reversing the High Oourt and concurring 
with the learned trial Judge, that the suit was not 
barred by limitation, as the plaintiff was not a 
person against whom an ‘order’ as described in 
Art, ll, Limitation Act, 1998 ‘(as read with O. 
AXL 7.63, Civil Procedure Code, 1908), had been 
nride. The property to which th» claim was made 
by the'plaintiff on the 20th March, 1912, not having 
been de facto attached, although for some time the 
parties had assumed thatit was, there was noright 
to putin the claim petition, and consequently the 
order of the Court, dated the loth April, 1912, 
dismissing the said petition was not merely defective 
in form, but was ab initio a nullity. [p. 631, col. 1.] 


Appaal from a decree of the Madras High 
Court, (Oldfüeld and Ramesam, JJ.), 
dated the lat September, 1921, and reported 
B3 70 Ind, Qas, 432, affirming’ (upon a 
different ground) a decree of the Tempo- 
fary Subordinate Judge, Sivaganga, dated 
the 19th December, 1916, 


PAOTS.-The facts of the case appear 
8Süflliiently from she judgment of their 
Litrdships, did also from the report of 
the cade in the High Court: see 7u Ind, 
Oas, 4382. |. 

The decision of the Subordinate Judge on 
ths first issue (whether the suit is barred?) 
was as follows:— 

"[t has been argued -by the learned 
Vakil for defendants Nos. 10 and 11, that, as 
ths suit wasbrougit riore than one year 
after the dismissal of the claim petition, 
it is barred aad that plalatitff ig not ens 
titled to get any relief ia this suit. I do 


no? think that this position *is tenable, 


lu the frst plaos, there waa no attachmeut 
over the properties. Tns wore order for 
attachment is mot suffizieat to show that 
thera hai besa aibychment, Tae ragat ia 
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put in a claim petition arises only after 
the properties are attashed, In this case, 
the parties were under the mistaken im- 
pression that there was an attachment and: 
under that impression a claim petition. 
was put in. Tbe claim was dismissed. -A 
guit was also filed to establish plaintiff's 
right to the property, but tbat suit was 
withdrawn when it was found that there 
was no attachment. The proceedings 
were conducted under a mistake of fact 
and itis not open to the contending de- 
fendants now to say that, as no suit was. 
brought within one year of the dismissal 
of the claim petition, the suit is barred. 
Even if it is assumed that there was a 
valid order dismissing the claim petition, 
the order only said that the property 
should not be sold subject to the hypothe. 
cation right, The present suit is not one 
to establish plaintiffs right to the pro- 
perty, but itis asuit to.recover a debt 
which has been charged upon the proper- 
ty and according to the ruling of the 
Oaleutta High Court in Bhiku v. Shujat 
Ali (1) the present suit is not barred. by. 
limitation under Art. 11 of the Limitation 
Act. The.same view has been taken by the 
High Court-of Bombay in Ganesh Krishna: 


Kalkarnt v. Damog Nathu Shimpi (2). -1,. 


therefore, find-that the suit is not barred 
by limitation.” on, ee 
Messre. Dunne, K, C, and Narasimham, 
for the Appellant, MR 
Messrs, De Gruyther, K, C.,and Parikh, 
for the Respondents. 
Mr, De Gruyther, K. C.—The suit is bate. 
red by Art, 11 of the Limitation Act, 
Refers to changes effected in Art, 11 by the 
Act of 1908, — . | 
. [Lord Sgaw:-The basis of the Limitation, 
Act, Art, 11, is that the property has been 
attached inexeoution, The Article refers’ 
to the Clvil Procedure Code, and speaks 
of the property attached, lt emphasizes 
most distinctly that there must bean ate 
tachment of property | 
[Stu LaNcBLOT SanpBason.—Do you Fay 
that an attachment of immoveable pro” 
perty is effected as soon as an order is 
made tinder O. XXI, r, $5, 6l, (1) of the 
Code?| 


es, ` 
[Lord Atkty.—I[n all cases of attachment, 
there mugt surely be something in the 
nature of a se,Zure.] 
(1) 39 0. 2 uc eee ae: 


o, i 
(2, 94. Ind, Qas, 927 


JA 


4 


— ——— 


5 
^ 


Procedure Code, 
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[Lorp Saaw.—Does the order prohibit the 
judgment-debtor from transferring the pro- 
perty?] 

Vee It must doso. Refers to O. XXI, r. 


[Lorn Saaw.—Then we must assume that 
the order must be in that form. | 

[Lord AT&1N.—Attachment of moveable 
property has tobe by actual seizure ; see 


-O, XXI, r. 43.] 
[Lord SHaw.—Under r. 54 there must be. 


some sort of seizure.] " 

[Str Lanostor SaNpERSON.—See the Civil 
Appendix. E, form 24. 
The order is directed to the defendant 
alone. But attachment is not complete 
until the provisions of sub-r. (2) ofr. 54 
are also complied with,and due proclama- 
tion made. | 

[Loen ATKIN.—There must be some for- 
mal order of attathment over and above @ 


` mere order of the Court | 


Once you bring ina case under r. 63, 
Limitation Act, Art, 1), applies. Refers 
to O, XXXVIII as regards conditional 
attachment. | _ 

[Lorn ATkrn.—What is a conditional at- 
tachment ? Is there a form prescribed for 
it? | 

Yes See Appendix F, forms Nos. 5 and 
7 in the Civil Procedure Code. 

Refers to O. XXXVIII, r. 11. itis not 
necessary on an application for execution 
to reattach the property. l . 

The grounds for setting aside anexecu- 
tion sale are specified in: 'O, XXI, r. 90. 
Where there has been no attachment, a 
gale in execution has nevertheless been 
upheld : Sheodhyan v. Bholanath (3) and 
Ramasami Naik v. Ramasawmi Chetii 


4). ; 

; Jurticle 132 of the Limitation Act applies 

to a suit on a mortgage MEER 
(Logo ATkiN.—Does the same limitation 

apply to a suit to enforce a mortgage 

against the mortgagor as against his trans- 

feree ?] 


Yes It is 12 years under Art. 132. 
JUDGMENT. 


Lord Shaw.—This is an appeal from 
B decree dated the Ist September, 1921, 


(3) 21 A, S11; A. W. N. (1899) 84; 9Ing. Deo, (m s) 
KC 30 M, 255 at p.264; 2 M, La T, 187; 17 M,L, J, 
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of the High Court of Judicature at Mad- 
ras, affirming a decree, dated the 19th 
September, 1916, of the Temporary Subordi- 
nate Judge of Sivaganga. 

The suit out of which the appeal arises 
was brought by the appellant as mortgagee 
for recovery of monies due on his mort- 
gage-bond about to be referred to. That 
bond is dated the 19th March, 1910. 

‘Muthiah Chettiand Raman Ohetti were 
undivided brothers ; the former was father 
of respondents Nos, 1 and 2, the latter. 
father of respondents Nos. 3and 4, They 
carried on à money-lending business at 
Rangoon. They both died prior to the 
date of the mortgage in question. After 
their deaths the respondents Nos. lto 4 
still formed a& joint and undivided Hindu 
family. They were, however, all minors, 
their guardians being Nagamai Achi, 
mother ofthe first two respondents, and 
Sittal or Minakshi Achi, mother of the 
respondents Nos, 3 and 4. 


This mortgage, dated the 19th March, 
1910, wasexecuted by the two ladies on 
their own behalf and on the behalf of 
their respective sons. It was in favour of 
the present appellant, who is the brother 
of one ofthe ladies, Respondents Nos, § 
to 12, or their representatives, also had a - 
money-lending business, and on the 14th 
February, 1910, they had broughta suit 
against the beforementioned minors 
claiming a decree fora debt of Rs. 38,4138, 
On the 14th March, 1910, that is to say, 
five days before the mortgage under in- 
vestigation, they made an application to 
the Court for attachment before judgment 
of the immoveable properties belonging 
to the respondents Nos, 1 to4, and on the 
18th March, the Court massed an order 
for conditionalattachment. On the follows 
ing day thetwo ladies executed the mort- 
gage which is the subjectofthis suit. Is 
covered all the properties belonging to 
respondents Ncs. 1 to 4, that is, to the minors 
aforesaid, It purported to have been for 
a consideration of Rs. 35,C00, of which 
E 1,800 was alleged to have been paid in 
WAB, 


On the 4th April, 1910, the Court mado 
an order absolute. It was in the following 
terms ; . 

“No objection to attaebment subject to 
mortgage already credited in favour of 
Muthu Chetty. Petitioner doer rot són it 
any such mortgage at present and wants 


4 


3 
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the attachment as asked for. 
and order made absolute.” 

So far asthe question of limitation is 
concerned, this order and its dateform the 
crucial points for. consideration of the 
question of limitation tobe afterwards dis- 
cussed. 

The respondents Nos. 5 to 12 proceeded 
with their action, obtained decree' there- 
under on the 24th January, 19i1, and hav- 


Attashment 


ing applied for execution of their decree . 


by sale with permission to bid, the pre: 
sent appellant putin a claim and petition 
on the 20th March, 1912; to. the properties 


in respect of his mortgage and prayed that 


the properties should be sold subject 
thereto. The appellant's claim was reject- 
ed by the Courton the 15th April, 1912, 
which -held thatthe alleged mortgage was 
& sham transaction, pt 
On the4th November, 1912, the proper- 
ties were purchased by respondents Nos. 
5 to 12 and a sale certificate was issued. 
Thereupon the-appellant filed a suit in the 
Subordinate Judge's Court to establish his 
right to the properties under the mortgage 
eat mentioned of the 19th March, 
1910. i p? 
In’ the course of that suit- an important 
and. vital fact was discovered, namely, that 
although, as already mentioned, on the 4th 
April, 1910, the “attachment and order 


were made absolute,” yet in point of fact 
no attachment: had been made, This was- 


explained tothe.Court, and on the 15th 
August, 1914, “the plaintiff was allowed 
to withdraw his suit with permission to 
bring another based on the” mortgage 
bond in question but correctly framed." 
‘The present suit was accordingly brought 
on the 7th October, 1915; It is an ordinary 
suit for recovery.” of the amount of the 
mortgage with intérest, and it includes a 
declaration thatthe right set up by the 
purchasers jis invalid, and for. recovery 
from the 7éspondents Nos. 1 to 4 ofthe sum 
of Rs-64,764, being the mortgage amount 
witk accumulated interests and costs, with, 
of course, the farther direction for sale. 

This action is resisted upon two grounds, 
First, that it is excluded by limitation and, 
secondly, that the mortgage was what in 
language adopted in various orders in the 
proceedings is denominated a sham trans- 
action. j 

As to the question of limitation, the point 
taken was agreed by the learned Counsel at 
the Bar to be an important one in Indian 
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practice, .and the difering judgments in 
the present case upon the point seem alsa 


to. show this. 
It depends upon the language.of Art. 11 
of Sch. I of the Indian Limitation Act, 1908, 


which isasfollows:— 23" 
. | 
, Time from 
Period : : 
: , hich period 
Desaription of Suit. of Poen p 
AE limitation. i to 


1l. Bya person, against One year. The date of 
whom any of the following : the order. 
orders has been made to v 
establish the right which he 
claims to the property com- 
prised in the order:— 
' (1) Order under the 

Code of Civil Procedure, 

1908, on a claim preferred 

to, or an objeotion made to 

the attachment of, pro- 

perty attached in execu- - d J 

ilon* . pr i 


It is to be noted that by O.XXI, r. 63, of 
the Code of Civil Procedure, 1908, it is pro- 
vided. asfollows:— -~ "n 

* 63. Where a claim or an objection is 
preferred, the party against whom an order 
is made may institute a suit to establish the 
right whichhe claims to. the property in 
dispute,Dut, subject to. the result of such 


ate 
PP di = 
^ > 
d 
" 
MS 


_ suit,#f any, the order shall be conclusive." 


-The point to be consideredis—Is the ap- 


- pellant a person against whom:an order as 


just Gescribed has-been made,?. The Board 
is of opinion in the negative. . By Art. 11 of 
the Limitation Act already, quoted, he must 
bea person against whom an order has 
"been made under the Civil Procedure 
Oode “ on a claim preferred to, or an objec- 
tion made-to the attachment of, property 
attached in execution.” The case thus 
comes to be narrowed down to whether it is 
a necessity of the order here specified that 
the property to which a claim is made, or. 
tothe attachment of which, there is an ob- 
jection, must be property.which had been 
de facto attached. I" "NA 

It would seem to bej80 by the words, and 
by the very nature ofthe case, for the only 
property referred toiS8- property attached 
in execution." Unless there has been at- 
tachment, there can be no, order made on 
an objection lodged to it, nor can any claim 





*The concluding words.:in Art. ll (1) of ‘the 
Limitagion Act are : ‘Property attached/n execution 
ofa decree. The last threes words are /inad vertently 
omitted in their Lordships judgment.7-K. J.R. ——— 
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bo made to the property so attached ; and isto be done and effected before attache 
without such an order, there is no terminus ment can be declared to have been accomp- 
a quo for the running of limitation, and lished. 
with thisthe limitation itself is non-existent. It may now be considered necessary, 
The first head of Art. ll, in the opinion of however, to cite O. XXI, r. 54, applicable to 
their Lordships, can on ite words mean noth- a case like the present, namely, that of im~ 
ing elae, moveable property. It is as follows :— 
~ it is only in view of the asserted import- *(1) Where the property is immoveable, 
ance of the point on the construction ofthe the attachment shall be made by an order 
Civil Procedure Code that their Lordships prohibiting the judgment-debtor . from 
think that it may not be inexpedient to transferring or charging the property in 
, . Carry this investigation of the topic fur- any way, and all persons from taking any 
| ther .. — / benefit from such transfer or charge. 
\ It may ba pointed out that ifthe words of | "'(2) The order shall be proclaimed at 
the Article ore otherwise construed, then some placeon or adjacent to such property 
~ -Ajit might bê possible under such a con- by beat of drum or other customary mode, 
^ satrueticn to write out a notinconsiderable anda copy of the order shall be affixed on a 
-> Portion of O. XXI applicable to the execu- conspicuous part of the property and then 
Hop of decrees and orders, upon a conspicuous part of the Court-house, 
A fasciculus of clauses beginning at r.41 and also, where the property is land paying 
‘of OXXXI and applicable to “attachment revenue to the Government, in the office of 
of propèsty,” bhows in instance after in- the Collector of the District in which the 


stance that Ternen is & real thing, with land is situate.” 
a variety ofr 
the 





g-crop, bethat a person holding an order could 

laces dispense with attachment altogether, as 

where produce has been cut and gathered; an operation or a fact. Their Lordships 

I ebt, th need not repeat in another form these 
ropositions. The order is one thing, the 
a 


chment is another. No property can 


whose name it stands, and this order is to, secondly in ‘execution of that order the 
be affixed publicly to the Court-house. other things\prescribed by the rules in 
- There areother provisions asto the attach- the Oode have been doné. i dE. 
ment of shares of moveables, even shares of Their Lordships ^now ask > whether 
salary*, and as to attachment of partnership attachment took place in.the present case. 
property. In regard to negotiable instru- Fortunately the pronouncements of both 
ments, the attachment is to be by actual Courts make the point cledr, The Sub- 
seizure of the instrument which is to be ordinate Judge says:— -" 
broughtinto Court. "The mere order for attachment isnot 
' These instances go to show that under sufficient to show that there haa. been 
the Civil Procedure Oodein India the most attachment. The right to put in a claim 
‘anxious provisions are enacted in orderto petition arises only after the propertieg 
prevent a mere order of a Court from effect- .are attached. In this case, the parties 
ing attachment, and plainly indicating that were under the mistaken impression that 
the attachment itself is something separate ‘there was an attachment and under that 
‘from the mere order and issomething which impression a claim petition was put in.” 

? 3 EE The High Court says:— 
“rikate i aler ds obviously & Slerien] error. "Reference hds already been made to the 
hock Lordshipa were: apparently: referringe io. ihe fact that, although a conditional attach- 
attachment of salary contemplated by O. XXI, r,49 ment before judgment was ordered, none 
ofilieQode,—E.J.R.-. . - .-- ^ .. .—... -was actually made, This is said to have 


} 


x 
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been due to delay in payment of feas, 


But neither plaintiff nor 5th to 10th. 


defendants were, so far as appears, aware 
of the fact; and the latter proceeded as 
though there had been an attachment, to 
obtain an issue of a sale proclamation.” 

It was further, .of course, frankly ad- 
mitted before the Board that these state- 
ments could not be impugned. In these 


eircumstances their Lordships think it’ 


unnecessary, the view upon the order being 
so far to the effect already stated, to enter 
upon a discussion of cases cited to the 
Board, none of which seem to have a very 
direct bearing upon the point in hand. 
For .the case before the Board is not that 


the order was defective in form; the order 


was from the beginning a nullity. After 
full consideration they think that the judg- 


ment of the Subordinate Judge to the 


following effect is right:—. . 

“It has been argued by the learned Vakil 
for defendants Nos. 10 and 11 that, as the 
suit was brought more than a year after the 
dismissal of the claim petition,. itis barred 
and that plaintiff is not entitled to get 
any relief inthis suit. I do not think 
that this position is tenable. In the first 
‘place there was no attachment over the 
propérties"; and then follows the passage 
already cited. : js pi 

He adds:— oP ox i 3 

“. . . . . the present suit is not 
barred by limitation under Art. 11 of 
the Limitation Act.” ” l bs 
_ Their Lordships think this judgment 

was right. 4 So 

The High Court appears to have been 
moved to a reversal of the judgment of 
the Subordinate, Judge on this question of 
limitation by the. consideration that al- 
though the- property was not attached, 
yet for some time both parties had assum- 
ed that it was. What happened. was.that 
when a- suit for declaration “that the 
present properties ware liable to be seld 
in Oourt auction subject to the plaintiff's 
mortgage lien, it was in the course of 
the proceedings discovered that the proper- 
ty .had, as already explained, never been 
attached. The 
Judge thereupon made an order dated the 
Joth August, 1914, as follows:— 

“I allow the plaintiff to withdraw the 
suit with permission to bring another 
based on the mortgage-bond:in question, 
but correctly framed." 


The present suit was accordingly - 
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brought. Viewed merely as a mortgage, 
suit it is, of course, in time, But this - 
new suit is said to be barred by the fact. 
that itis out of time, because of the order 


of attachment, which subjects those bound." 


by it to a limitation of twelve months : 
from the order, that is to say, in this 
case from a thing which was a nullity. 

No case of estoppel can arise. If is. 
not pleaded: and it would be somewhat. 
difficult for a case to be figured in whieh , 
out of the fact of mutual .esror there had - 
in effect been a twofold result, namely, (1). 
that a statutory requirement had been: 
jumped over, and (2) thata limitation as 
from the date of a nullity had begun to - 
run against one of the parties to the error.. 
The Board, for the reasons stated, is of 
opinion that the suit is not barred by. 
limitation. | mm i 

in view of the differences of opinion. 
in the Courts below with regard to the, 
merits of the case, their Lordships have 
thought it right to examine for. them-. 
selves the entire documents. and-evidence. 
The strength of the respondents’ argument ` 
is undoubtedly this, that upon the 19th 
March, 1910, during the dependence of 
the suit for debt, in which on the 14th. 
an: application was made for attachment. 
and on the 18th a conditional order of 
attachment was made—on the 19th March. 
suddenly the mortgage sprang, into being, 


-a mortgage founded upon old standing and 


accumulated debt, and also upon various 
obligations verified or alleged to be verifi- 
ed by hundis, all of which hundis, alse 
sprang ‘into being on the very same 

ate. . : 


It is not unnatural that ‘circumstances 
such as this should raise in the mind of 
Judges trying the case a determination 
to be satisfied with the authenticity of the 
mortgage and also of the grounds upon 
which it was founded. Nor is it to be 
altogether wondered at that a certain sus- 
picion should attach to a transaction in 
which debts are suddenly amassed, con- 


solidated into one, and a mortgage granted 


in the nick of time so as to accomplish 
the complete defeat (for in the circum- 
stances chat is what it appears to come 
to) of the action for debt then pending 
against the mortgagors. Further,it is no 
doubt, true that, on looking to the 
relationship of parties and to the mort- 
gage being granted in favour of the - 


-brother.of ene-of the two mothers who 


, (83. 


were ‘guardians of children in minority, 
the Court would be justified and indeed 
bound to make stich a scrutiny. : 

‘But; on the other hand, if the debts 


for which the mortgage was granted can- . 


not be displaced as. bona fide debts, and 
if the mortgage in its authenticity and its 


execution cannot be impugned, then the. 


consolidation at the particular period was 
& piece of family policy not contrary to law, 
although open to full scrutiny in judicial 
proceedings. To the former of these 
views the Subordinate Judge inclined, to 
the latter the High Court, 

After their investigation referred to, 
` their Lordships are unable to resist the 
conclusion that the examination in minute 
dor by the High Court reached a sound 
result, 


One of the controlling circumstances of. 


the case,on fact is that the main item of 
debt eontained in* the mortgage—amount- 
ing toover Rs, 18,000—takes its beginning 
in 1896 in an item of over Rs.8,000 as 
verified by an entry in the books of the 
money-lending firm when it consisted of 
the two brothers, Muthiah Ohetti and 
Raman Ohetti. That entry, however, is 
followed: year by -year.in the books or 
extracts therefrom produced in the course 
of the. proceedings, and year by year the 
interest and compound interest are added 
until the sum contained in the mortgage 
of Rs. 18,000 is reached. The respondents 
do not seem to have addressed themselves 
to the task of challenging such entries as 
vouchers of a real debt. 

The next outstanding feature of the ease 
is that with regard to the hundis there 
was by the nature of the case outside 
evidence obtainable, and 8 searching 
challenge could have been made which 
does not appear to have been attempted, 
the truth being that in the proceedings 
before the trial Judge too much reliance 
appears to have been placed on suspicion 
only, the suspicion already referred -to 
arising out of the conjuncture of dates. 
The High. Court, however, pursuing its 
scrupulous examination, has deleted an item 
as unvouched amounting to Rs. 1,800 alleged 
fo be a cash payment, ‘and in the decree to 
be pronounced the mortgagees' rights will 
be limited accordingly. | ae ; 

. Upon the whole, their Lordships think 
-that the High Court's careful judgment, on 


* 


the merits issound and they will humbly 


advise His Majesty accordingly, -- - .-— 
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. The suit not being barred by limitation ` 
the case will be remitted tothe High Oourt 
forthe purpose of making the appropriate 
decree in favour of the plaintiff and to take 
such proceedings as are necessary to carry 
out that part of the High Court's judgment 
of the lst September, 1921, which is 
hereby approved. i 

Their Lordships will humbly advise 
his Majesty to allow the appeal and to 
remit to the High Court to be proceeded 
with as above stated. The respondents 
will pay the costs in the Courts below and 
of this appeal. 

. K.3. B, Appeal allowed 

Solicitor for the Appellant :—Mr. H. S, 
L. Polak. 

“ Solicitors for the Respondents:—Messre. 
T. L. Wilson & Co. 








Note.—The defencein this case was that it was 
the order dated the 15th April, 1912, rejecting the 
plaintiff's claim petition, which furnished the 
terminus a quo for the running of limitation under. 
Art. 11 of the Limitation Act, and the judgments, 
ofthe Courts in India proceeded on that assumption. 
here are, however, two passages inthe judgment 
oftheir Lordships of the Privy Oouncil which may 
at first sight lead to the inference that they regard- 
ed the order dated 4th April, 1910, (viz., the order 
absolute for attachment before judgment) as the 
erucial point for consideration of the question of 
limitation. The passages above referred to are set 
out below for facility of easy reference:— 

“So far as the question of limitation is concerned, 
this order andits date form the crucial points for 
consideration ‘of the question of limitation tobe 
afterwards discussed." | 

“But this new suit is said to be barred by the 
fact that itis out of time, because of the order of 
attachment, which subjects those bound by it to a 
limitation of twelve months from the order, that 
is to say, inthis case froma thing which was a 
nullity.” 

With all due deference, it is submitted that it 
was nobody's case that the suit was time-barred 
because of the said order of attachment. The alleged 
bar relied upon was the order of 15th April, 1912, 
dismissing the claim petition.—K. J. R. 
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LAHORE HIGH COURT. ` 
Seconp Oavit APPSAL No. 2607 oF 1927. () 
: February 21,1928. ' 


Present; —Mr.J ustice J ai Lal; 
BADA—DEFBNDANT—APPELDANT 


versus 
HAYAT AND OTHERS—DEFENDANTS | 
-— RESPONDENTS. ' 


Punjab Alienation of Land Act (XIII of 1900); s- 8 
(8)—Sale in contravention of Act, whether void—Muta- 
tion, effect of --Contract Act (IX of 1872), s. 28—Sale 
in contravention of law—Refund of price, 

'- Where a contract of sale is .void as being, in 
gontravention of the Punjab Alienation of Land ‘Act a 
refund of sale price cannot be ‘claimed. 

A sale in contravention of, the provisions of, the 
Punjab Alienation of Land Act is void and mutation 
of names in pursuance of the sale will not confer any 


title on the vendor, . 

Second appeal from a.. decree ofthe 
District Judge, Jhelum, dated the:20th 
July, 1927, atirming that. of the Sub- 
ordinate Judge, Fourth Class, Phalia, Dis- 
es Gujrat, dated the Ja WANGAN, 

f i $ A t ‘ 


Khalifa Hakumat Rai, as the Ap: 
pellant. 


Mr. M. L Puri, for ih Respondents, 


3 UDGMENT.—The respondents’ father 
Bold the land in dispute to the åp- 
pellant ia contravention of the provi- 
gions of the Alienation of Land Act. The 
Deputy Commissioner declined to sanction 
thé sale and, therefore, mutation of thé 
land in favour of the appellant was 
refused. This was some time in 1914, 
The veudor then died leaving three minor 
Bons. Itappears that his mother and his 
widow in 1916 appeared before the Revenue 
. Authorities and agreed to the mutation of 
the land being made in favour of the 
appellant for the same consideration which 
had been paid. to the original vendor. 
Curiously the Revenue Officer without 
yegard to the previous orders sanctioned 
_ the mutation. This suit was instituted by 

the three minor sons of the original vendor 
for possession of the land. 


It has been found by the District Judge 


that possession was not. given by the 
original vendor to the vendee but that 
it was taken by the -appellant some time 
after 1915 sothat he has noj been in 
possession for more than twelve years. 
The Courts below have decreed the 
plaintiffs’ suit and I-see- no reason to 
differ from that conclusion: "The defend- 


ant entered into-a& void transaction with 


me 
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the ‘fethe r. ot. the, “plaintiffs and in connea- 


tion.therewith:.,paid him: .Rs.400 odd as 
thé-:pricev of: the. land. gold ' tohim. Not 
being. able to ` recover “ that amount he 
üppárently.pressed the `. mother and the 
widow. ofthe. vendor after his’ death for 
the. ire-payment ^ of- . the. amount and 
obtained another, illegal mutation in his 
favour. ‘This ‘mutation -itself is oppcsed 
to the provisions : of ‘the Alienation of 
Land Act, Under the’ cifcumstances tho 
appellant’ obtained no title in the land 
in suit by virtué of the mutation effected 


in his , favour, and, ‘therefore, the 
ipu has been - rightly “décreed against 
"The jaune Coun&el then suggested 


that asa, matter of equity a refund of 
Rs. 400 odd paid by ‘him to the’ respond- 
ents" father should have been decreed 
against the ` respondents; but- in view of 
the original void nature of ehe 'transac- 
tion Ido not see how this could be 
done. This appeal is, therefore, dismissed 
with costs, 


B, D. Appeal dismissed. 
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OUDH CHIEF COURT. 
O:vrL Raviston No. 5 or 1928, 
March 9, 1928. 

Present 2—Bir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Nanavutty. 
NN TAL MUKERJ EE-—INsotvENT— 
a 

ersus 


GIRDH ARI LAL- ORED !TOR—OPPOSITH 


PARTY. 

Provincial Insolvency Act (V of 1920), ss. 41, 42— 
Insolvent paying eight annas n the rupee, whether 
entitled to absolute discharge—Power of Court to 
impose conditions in respect.of undischarged liabili- 
ties 

Ordinarily when an, insolvent in?India whose 
cass is governed ‘by the, provisions of the Pro- 
yincial Insolvency Act of 192), has paid up 
éight :annas. in, the rupee _he is entitled to be 
fras from the disabilities Qf. au insolvent unless 


a» 


bad WAND LAL MUÉKBRJEB f. BIRDHARILAH, 


it can be setnblished that his case falls under the 
provisions of s. 42 (b) to (e) of the Act. It: does 
not, however, follow that a removal of his disabilities 
as an insolvent should be accompanied by an absolute 
acquittance in respect of the Liabilities which he 
bas not discharged inasmuch as s, 41 of the Act 
gives to the Court a discretion to impose conditions 
for the payment of the balance of the liabilities which 
will bind the insolvent after discharge. |p. 634, col, 
2 < i 


‘Revision against an order of the District 
Judge, Lucknow, dated the 20th January, 
1928, setting aside that of the Judge, 
Small Cause Court, sitting asa Court of 
Insolveney granting the insolvent an abso- 
lute order of discharge. 

Mr. A. P. Bose, for the Appellant. 

Messrs. Mahesh Prasad and Karta Krish- 
na, for the Respondent. = 

JUDGMENT.—This is a revision 
against a decision of the learned District 
Judge of Lucknow contained in an order 
passed in appeal under the provisions of s. 
75, Act V of 1920 (The Provincial Insolvency 
Act). The facts are these. Nanda Lal Mu- 
kerjee was declared an insolvent on the 14th 
August, 1922, He applied for his discharge 
on the 15th Oetober, 1924. His discharge 
was then suspended for two years. He 
again applied for his discharge ia 1926 and 
the learned Small Cause Court Judge sit- 
ting as a Court of Insolvency granted him 
an absolute order of discharge on the ground 
that he had paid up one-half of his proved 
liabilities tc the extent of eight annas in the 
rupee, This order under s. 41, Act V of 
1920 was taken in appeal to the learned 
District Judge who reading s. 41, as giving 
him an unfettered diseretion to grant orre- 
fuse an absolute order of discharge set aside 
the order of the learned Judge of the Small 
Cause Courtand directed Nand Lel Muker- 
jee to continue an insolvent and to continue 
payments until he liquidated the total 
amount of his debts or could show to the 
Court that he wasno longerin a position 
to make payments. Nand Lal Mukerjee 
has come here in revision taking pleas that 
the learned District Judge has acted with- 
out jurisdiction or illegally in the exercise 
of his jurisdiction in taking a view of the 
law which cannot be borne out upon a pro- 
per interpretation thereof. The main con- 


‘tention for the applicant is that once it is 
‘established that an insolvent has paid eight 


annas inthe rupee he is entitled to his dis- 
charge provided that it is not established 
that his casefalls. under the provisions of 


4,8. 42 (b) to (4), Act V of 1920, and in sup- 


port of this contention the learned Counsel 
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for the applicant has referred us to a deci» 
sion of the Court of Appeal in In re Kutner 
(1). This decision was cited before the 
learned District Judge.. He was of opinion 
thatit was notauthoritativeand did not bind 
him. In determining the weight to be at- 
tached to the pronouncements of English 
Courts of Law the first consideration to be 
applied is whether the English Courts were 
dealing with facts similar to the facts in 
the particular case before the Indian Courts, 
Heretheir Lordships in appeal were con- 
sidering the validity ofan order of a Registe. 
rarin Bankruptcy by which he refused to 
grantan absolute order of discharge to a 
certain Kutner until Kutner had paid fif- 
teen shilling in the pound. They were of 
opinion that that order was without juris- 
diction and remitted the matter back tothe 
Registrar to be decided in accordance with 
law. In order to arrive at their decision 
their Lordships had to consider the provi- 
sions of s, 26 of the English Bankruptey Act, 
4&5 George V, c. 59. The provisions 
of sg. 41 and 42 of the Indian Act V of 1920 
are so closely akin to the provisions of 8. 25 
ofthat Áct that the views of the learned 
Judgeof Appeal are of the greatest value in 
determining the point before us: and we 
unhesitatingly arrive at the conclusion 
that on the same reasoning as satisfied their 
Lordships in appeal in that case, we must 
hold that ordinarily when an insolvent in 
India whose case is governed by the provi- 
sions of Act V of 1920 has paid up eight 
annas in the rupee he is entitled to be frée 
from the disabilities of an insolvent unless 
it be established that his case falls under 
the provisions of s. 42 (b) to (i). It does not, 
however,followin our opinion that the re- 
moval of his disabilities as an insolvent 
should be accompanied by an absolute ac- 
quittance in respect of the liabilities which 
he has not discharged, fors. 4lof Act V of 
1920 givesto the Court a discretion similar 
to the discretion given ins. 26 of the Eng- 
lish Act to impose conditions for the pay- 
ment of the balance of the liabilities which 
will bind the insolvent after discharge. 
The case, as it stands before us, is that the 
learned District Judge has not only misap- 
prehended the law but has actually passed 
an order which is without jurisdiction as it 
stands and withheld for anindefinite period 
the order of discharge. Weset aside that 


(1) (1921) 3 K. B. 93; 90 L. J. K. B. 1264; (1921) B. 
& c. R. 113; 125 L, T. 458; 69 S. J. 604; 37 T. L. B, 
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order. But we express no opinion as to the 
&ubiequent results, The case will go back 
to the learned District Judgeand he or his 
successor will hear out the appeal again and’ 
dispose of it according to the provisions of 
ss. 41 and 42 of Act V of 1920. Costs will 
follow the result, 


a N, A, Order set aside, 


NAGPUR JUDICIAL COMMIS- 
s SIONER'S COURT. -. 
SECOND Ulivi APPEAL No. 571 or 1925. 
E February 22,1998." - . - 
Present; —Mr, Findlay, J.C. `- 
RAMCHANDRA AND OTHEBS—DREFENDANTS 
-—ÀPPELLANTS >_> 
4 : VeTSu8* 3, ^ * 
SBSADASHIO TELI-PriamTIFF— 
RESPONDENT. | | 
. Wajib-ul-arz of Nagpur District, cl. 2, applicability 
of,to tenants— Tenant holding abadi since 80 years’ 
settlement, whether has right to iransfer—Cl. 11, appli- 
cability of, to old buildings- C. P. Land Revenue Act 
(1I of 1917), s. 208, effect of. 4 

The word "tenants" in cl. 1 ofthe wajib-ul-arz of 
the District of Nagpur does not apply to the second 
and the subsequent clauses and a person. who has 
been holding asa tenant since the 30 years’ settle- 
ment has a right to transfer the abadi land without 
the consent of the landlord. ; 
~ Qlause Ll of the wajib-ul-arz applies to new build- 
ings and not to buildings which were in existence af 
ihe 30 years’ settlement. 

Section 203 of the O. P. Land Revenue Act cannot 
supersede the definite provisions of cl, 2 of the 
wajib-ul-arz, . M : 

Second appeal against & decree in the 
‘District Judge, Nagpur, dated the 12th 
October, 1925, in O. A. No. 98 of 1825, 

Mr. M. R. Indurkar, for the Appellants. 

Mr. W. R. Puranik, for the Respondent. 

JUDGMENT.—The facts of this case 
are sufficiently clear from the lower Courts’ 
judgment. The first point urged on behalf 
of the defendant-appellants is that the 
District Judge, has misconstrued the second 
clause of the wajibeul-arz (Ex. P. D. It 
has been seriously contended before me 
that although the word “tenants” only 
occurs in the first clause, it should be 


“assumed that it applies as well to all the. 


following clauses and in particular to the 
second ejausge. A perusal of the later part 
of para. 13 of the Introduction to the 
.O. P. Land, Revenue Manual, Vòl. I, is 
sufficient to dispel the doubt, if any, which 
exists on this point, and, for my own part, 
: unless one wereto attribute the most patent 


- 
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negligence or error to the framers of the 


wajib-ul-arz the interpretation | am as 
to put on cl, 2, viz. that it 2c 
tenants only, is one which would offend 
against every cannon of statutory interpre- 
tation. Olause (11), which has been. referred 
to by the Pleader for the appellants, clearly 
can give him no help, for that applies to 
new buildings and not to buildings which 
were in existence at the 30 years’ settlement 
The omission of the word kashtkar from 
the second clause of the wajib-ul.ayz in: 
short, seems fo me deliberate and, in the: 
circumstances, if Bhadoo had been holding 
since the 30 years’ Settlement, he clearly 
had a right of transfer. If any doubt on 
this point existed, it would be removed by 
Bub-s. (8) of s. 203 of the C. P. Land Revenue 
Act: I have been unable to understand 
how s. 203 thereof can in any way supersede 
n provisions contained in the 
wajio-ul-arz in question. Thisli 
ing has no id basis. — ums 

it has next been urged that the Site in 
dispute was only banjarland and padit at 
the time of the 30 years’ Settlement and 
Ex. D. 7 has, been referred to in this 
connection. It has been suggested to me 
here that Ex. D. 7, a copy of the Khasra 
of 1861, does not show the house in question 
neither. Bhadoo nor his ancestors being 
mentioned therein. That solitary document 
is, at the most, only a piece of negative 
evidence in this connection and there are 
concurrent findings of both the lower 
Court's that the house was on the site before 
ne iby TUR 

astly, 16 has been urged on beh 
appellants that the site ‘had been mi yh 
by Bhadeo and that, therefore, the landlord 
validly gave the appellants a license to 
occupy the same. The lower Appellate 
Court's finding, however, contained in para 
3 of its judgment disposes of this 
point, for it is found that Bhadoo did not 
leave the village until some two years after 
the date of the receipt (Rx. D. 6). It 
has been held to be ante-dated, the obvious 
explanation being that it was written after 
the sale by Bhadoo to the plaintiff with the 
on) ect of defesting the latter's claim. 
see noreasontointerfere with the inde. 

ment and decree of the lower Appling 
Court and the appeal is accordingly dis- 
meee’: m s must bear the re. 
spondent's cosis. Cost in the 
as already ordered. as: OOT OOIE 


6. R Dy o4 ppeal dismissed, 
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MADRAS HIGH COURT. 
Civit, Revision PETITION No. 45 or 1926. 
August 11, 1927. 
| Present :—Mr. Justice Reilly. | 
^" THANA VELAYUTHA NADAR— 
; PETITIONER 


VETSUS 
V.8, SUBRAMANIA PILLAI 
AND OTHESS—RESPONDENTS. - 
: Provincial Insolvency Act (V of 1920), 8- 85— 
Discharge, application for, by insolvent—Annulment 
of adjudication for recklessly contracting debts, whe- 
ther competent—Order of mere dismissal, effect of— 
men Abuse of process’, what constitutes, —— 

On an application duly made by an insolvent for 
discharge. it isnot open to the Court fo annul his 
adjudication on the ground that he had recklessly 
eontracted debts which led to the insolvency and 
that his presentation of an insolvency petition in 
guch circumstances was an abuse of the process of the 


Court. < " 
If a debtor satisfies the conditions laid down by 


the Act for the presentation for insolvency 
petition, it cannot properly be said that he has 
abused the progess of the Court. "e 

Tn such & case the Court may merely dismiss the 
application, but such dismissal will not prévent the 
insolvent from presenting further applications for 
discharge at any later time. mE 

Petition, under s. 75 0f the Provincial 
Insolvency Act, praying the High Court to 
revise an order of the District Court, Ram- 
nad at Madura, dated the 14th October, 1925, 
in C. M. A. No, 33 of 1925, preferred against 
that of the Court of the Subordinate 
Judge, Ramnad at Madura, dated the 28th 
March, 1925, and made in I.P. No. 11 of 
1923 (U. M. P. No. 29 of 1925.) 

Mr. E. V. Srinivasa Atyar,, for the 
Petitioner. 

Mr. S. Nataraja Nadar, for the Respond- 


nts. 
f JUDGMENT. —The petitioner, who 
had: been adjudged insolvent under the 
Provincial Insolvency Act, 1920, applied for 
his discharge within the time fixed. The 
Subordinate Judge refused to grant the 
discharge and dismissed the petition. On 
appeal by the petitioner, the District Judge 
confirmed tlie Subordinate Judge's order 
but went further and annulled the adjudica- 
tion. The annulment of the adjudication 
appears to have been made by the District 
Judge without jurisdiction. He does not 
mention under what provision he intended 
to act; but it has been suggested now that 
he did so under s. 35 of the Act, because 
the petitioner had contracted debts in 
transactions on which he embarked without 
any capital and had no assets, and his 
presentation of an Insolvency Petition in 
Buch circumstances owas an abuse 
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of the process [of the Court and, therefore, 
the petitioner ought never to have been 
adjudged insolvent within the meaning of 
that section, If a debtor satisfied the 
conditions laid down by the Act for the 
presentation of his insolvency petition, it 
cannot properly besaid that he has abused 
the process of the Court and, therefore, 
ought not to have been adjudged insolvent 
within the meaningofs. 35. And it may be 
remarked that that section says nothing 
about abuse of the process of the 
Court. The order of the District Judge 
annulling the petitioner's adjudication fs 
set aside. 

The petitioner also objects to the re- 
fusal of his discharge without making the 
refusal temporary or granting a conditional 
discharge. It is contended for him that 
under s. 41 (2) of the Act the Court can do 
only one of three things, viz., (1) grant an 
absolute order of discharge (2) grant a 
discharge but suspend it fora specified time 
and (3) grant a conditional discharge, but 
cannot merely dismiss the  insolvent's 
application for discharge as has been done 
in this case. The suggested interpretation 
gives no effect tothe words “or refuse” in 
el, (a) of the sub-section, which would then 
be superfluous. The sub-section appears to 
allow the mere dismissal of the application 
for discharge; but that wil not prevent the 
insolvent from presenting further applica- 
tions for discharge at any later time. 

The respondents will pay the peti- 
tioner's costs on this petition. In the 
District Court each party will pay his own 
costs. 

V, N. V. Order set aside. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Civir Revision No. 40 or 1926. 
January 5, 1928. 
Present :—Mr. Ghulam Mohiuddin, A.J. C. 
MIR ABDUL ALI—A»PPLICANT 
versus ^ — 
Musammat MANBI Aub'ornERS—NON- 
AÁPPLIOANTS.  ; 


Civil Procedure Code (Act V of 1908), s. 145—Surety 
P Peer ae ieee of party, whether falls within 
8. 3 


4 AN 
A surety for the successor-in-interest of a party to 
a suit can be proceeded egainaty-under s. 145 of the. 
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Civil Procedure Code even though such successor- 
in-interest has not been brought on the record as a 
party. 


Application for revision of an order of 
the Additional District Judge, Jubbalpur, 
dated the 19th November, 1925. 

Mr. P. C. Dutt, for the Applicant, 

Mr. S. C. Dutta Chaudhary, for the Non- 
Applicants. 


ORDER.—The facts of the case so far 
as they are relevant for the decision of this 
application for revision are these. Musammat 
ugrabi filed Suit No. 184 of 1922 in the 
Court of Sub-Judge, Jubbulpore, for posses- 
sion of her mother's half share of a house 
against Wahiuddin and Musammat Piran, 
the brother and sister of her mother, and 
obtained a preliminary decree. Before the 
decree for partition was made final, she sold 
her interest init to Musammat  Bashiran Bi. 
It was found inconvenient to partition the 
house by metes and bounds and on the 


Commissioner's recommendation it was sold’ 


by public auction, the sale proceeds falling 
due to Sugrabi’s share being Rs.715 and 
costs. Bashiran Bi's name was brought 
on the record in place of Sugrabi and it 
was consequently in the former's name 
thatthe final decree was passed on: 7th De- 
cember, 1923. Before the passing of this 
final decree, Musammat Piran and six 
others brought Suit No 396 of 1923 against 
Musammat Sugrabi for half the share of the 
latter’s mother in the said house as heirs. 
On 2ist December, 19:3, they moved this 
Court for attachment of the amount which 
had fallen to Musammat Sugrabi's share 
andthis was allowed subjectto thecondition 
that in case Musammat Bashiran Bi desir- 
ed to withdraw it, she could do so on 
furnishing solvent security. She furnished 


the security of her husband, the present: 


appellant on 22nd December 1923 and 
ultimately withdraw the amount on 2nd 
January, 1924. On 5th September, 1924, the 
elaim of all the plaintiffs in Suit No. 396 of 
1923 except two, who were defendants in the 
former suit, was decreed for Rs, 255 5 6 and 
costs Rs. 43-12. The surety was then order- 
ed to deposit the amount which he failed 
to do and the Court proceeded to enforce 
the terms of the security bond against him. 
His ebjections failed in the Courts below 
and he now files the present application for 
revision. 

The firat ground urged before me is that 
the applicant is not &Burety within the 
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meaning of 8.145, Civil Procedure Code 
Itis contended that Musammat Bashiran 
Bi was not a party to Suit No. 396 of 1923 
and, therefore, no security could be demand- 
ed from her.under the section. It is true 
that Musammat Bashiran Bi's name’ was 
not brought on the record as a defendant in 
Suit No. 398 of 1923. On this ground 
however, lam unable to accept the con- 
tention that the surety is not one within 
that section. The applieant stood surety 
for Musammat Bashiran Bi who is admitted- 
ly the successor-in-interest of Musammat 
Sugrabi in respect of the amount regarding 
which the prohibitory order was issued 
under 1. 7, O. XXXVIII read with r. 52 
O. X XI, Civil Procedure Code. The interest 
which she purchasedfrom Musammat Sugr- 
bai was the subiect matter of dispute in the 
later suit brought by Musammat Manbi and 
others and it was in this suit that she made 
an application for permission to withdraw 
the amount attached and furnished security. 
She was, therefore, virtually a party to the 
suit. Neither the Court nor the plaintiffs 
however, took care to see that she was 
formally added as a deféndant in the suit, 
She too did notapply to be made a defend- 
ant, This omission does not,in my opinion 
affect the liability of the surety under s. 145, 
Civil Procedure Oode. The requirement 
that in order that a surety may be regarded 
asone under s. 145, Civil Procedure Code 
he must be a surety for.a party to the suit, 
includes, in my opinion, a surety for a 
successor In-interest of a party to the suit 
whoremained to be brought on the record 
asa party along with the one to whose 
interests he succeeds. 

The second ground urged is that the 
Becurity bond does not entitle the Court 
to proceed against the applicant. The 
surety bond dated the 22nd December 
1923, given by the applicant is clearly 
one of personal liability as regards the 
deposit of Rs. 357-8. The applicant was 
ordered to deposit a part of this amount in 
Gourt and on his failure to do so, the Court 
rightly proceeded to enforce its terms 
against him by attachment of his property 

The third ground taken before me was not 
taken in'the lower Court and cannot, there- 
fore, be &llowed to be pressed here, i 

The applicant thus fails and his appli- 
Sae = Bt with costs. He will pa 

e costs of the non-applicants, 

Ra. 25 as Pleader's fees, aaa hi 


A. N. A, Application rejected, . 
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LAHORE HIGH COURT. 
SEOoND Orvin ArPEAL No, 2288. op 1927, 
February 3, 1928 
Present :—Mr. Justice Dalip Singh. | 
HARU RAM--PLiNTIFF—APPELLANT 
' versus 
KALIYANA RAM AND OTHERS —DaFEND- 
ANTS-— RasPONDENTS 
Limitation Act (IK of 1008), Sch. I, Art. 120-- 
Suit for injunction for removal of parnala—Limita- 
tion—-Continuing cause of action—Hasement- Allow- 
Ed water to be discharged for number of years, effect 
of.. 4 
A suit forinjunetion for removal ofa parnala is 
governed fér purposes of limitation by Art. 120 of 
Sch. Lofthe Limitation Act but the cause of action 
r such a case is continuing and arises from day to 
ay. 
Nur Mohammad v. Gauri Shankar (V), followed. 
` The mere fact that the plaintiff has allowed the 
defendants to discharge water on his vacant site 
for sume years is no ground for refusing an injunc- 
tion restraining the defendants from discharging 
such water when he has built a house on that site 
unless the defendants have acquired an easement, 


Second appeal from a decree of the 
District Judge, Multan, dated the lOth 
May, 1927, reversing that of the Sub- 
ordinate Judge, Fourth Olase, Alipur, Dis- 
is Muzaffargarh, dated the 18th January, 


^ Mr, D. S. Chand, for the Appellant, 
Dr. Nand Lal, for the Respondents. 


. dJUDGMENT,—In this case the plaint- 
iff sued the defendants, alleging that the 
defendants had placed & waterspout which 
discharged its water on the plaintiff's 
land in 1915. Six months’ before the 
date of suit the plaintiff constructed a 


‘house on this vacant site and the water- 


spout now discharges the water on the 
roof of the house. The plaintiff, therefore, 
asked for a perpetual injunction against 
the defendants to remove the waterspout 
from its present position and restraining 
them from keeping it in the same place 
in future. The defendants raised various 
pleas which are quite unnecessary to enter 
into now, but the trial Court decreed 
the suit, On appeal the learned District 
Judge held that the defendants’ carnala 
was first constructed in 1915 and as the 
cause of action had accrued to the plaintiff 
on that date or from the date of the 
order of the Tahsildar dismissing the 
laintiff's complaint, namely, 12th June, 
915, Art. 1:0 applied and the suit 
Was barred by limitation, He also” held 
phat injunction was a matter of di eretica 
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and as the plaintiff has been silent and. 
as the rainfall in this district had not 
been excessive he held that the plaintiff's 
suit should be dismissed on this ground 
also. Ashe held that the defendants could 
easily make other arrangements fcr the 
disposal of the drainage of their roof 
at very little expense, he left the. parties 
to bear theirown costs throughout. t 

In second appeal it is urged . that the 
learned Dis'rict Judge is wrongin holding 
that the suit is Larred by limitation? 
Nur Mohammad v. Gauri Shankar (1). not 
cited by Counsel for the appellant, is exáotly* - 
in point and following that ruling by tke 
learned Chief Justice of this Court L mugf 
hold that the suit is clearly within limitg- 
tion, because though Art. 120 applies to a. 
suit for injunction, yet in a care of this 
nature there is & fresh cause of action 
accruing from day to day and the plaintiff's 
suit ie, therefore, within limitation, 

On the second point as regards discretion, 
obviously the plaintiff built his house 
within six months and he has only begun 
to feel inconvenience within the last six 
months. However, the defendants had not 
acquired any easement to discharge tha 
water and the mere fact that the plaintiff 
allowed the defendants to discharge the 
water on the vacant site is not a ground for 
refusing him hia relief now, To do so 
would practically give the defendants a 
right to discharge the water orin other 
words to acquire an easement before twenty 
years have passed. 

Farther, as the District Judge held that 
the defendants cotild easily dispose of the 
drainage of their roof in other directions, I 
see no reason why the plaintiff's right in the 
land should be curtailed, 

I, therefore, accept the appeal and restore 
the decree of the trial Court. In view of the 
long delay by plaintiff in suing, Iallow no 
costs in this appeal. ; 

The plaintiff will, therefore, have his cosiS8 . 
in the trial Court and there wil be no © 
further order as to costs. 

R. L. a ppan: allowed. 

(D 56 Ind. Cas, 1003; 2U, P. L. R., (Lab) 116; 2 
Lah. L, J. 409. ` f 
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OUDH CHIEF COURT. 
SEgcoNp CivinL APeEaL No. 309 or 1927. 
March 8, 1928. 

Present:—Sir Louis Stuart, Kr., Chief 

 dudge, and Mr. Justice Raza. 
Pandit MATHURA PRASAD-- PLAINTIFF 
—APPELLANT - 
A versus * 
. OHAIRMAN, DISTRIT BOARD, SITA- 
PUR—DEFENDaNT— RESPONDENT. 
U. P. District Boards Act (X of 1922), s. 192—Sutt 
‘against District Board for price of work done—Two 
months’ previous notice, whether necessary—Limitation 
'— Limitation Act (IX of 1908), Sch. I, Art. 56. 
' , Asuitfor the price of work done bya contractor 
efor a District Board is not a suit in respect of an 
act done or purporting to have been done by the 
District Board within s. 192 of the U.P. District 
Boards Act, and does not, therefore, require two 
‘months’ previous notice under the said section. 
'The.period of limitation for sucha suit is govern- 
ed, not by s. 192 of the Act, but by the provisions of 
the Limitation Act. 


Second appeal against a decree of the 
Subordinate Judge, Sitapur, dated the 21st 
May, 1927, affirming that of the Munsif, Bita- 

pur, dated the 24th September, 1926. 

Mr. S. G. Das, for the Appellant. 
| Mr. H. K. Ghosh, for the Respondent. 


JUDGMENT.—This appeal has arisen 
. in thé following manner. The plaintiff is a 
contractor. Heentered on the 30th Sep- 
,tember, 1920, into a written: contract with 
; the Disirict Board ofSitapurto make certain 
constructions on their behalf, These con- 
structions were not completed in April, 1923, 
;and with the consent of the District 
.Board.the -plaintiff was relieved from 
his obligations under the contract - ap- 
parently on an understanding that 
account should be settled on the basis 
of the work done, The plaintiff's case is 
that he ‘handed over to the District Board, 
"which itself had undertaken to complete the 
constructions, certain materials and that 
after credit had been given to him for the 
work, which he had done and for the 
materials which he had supplied and after 
advances made to him had been debited to 
the account, there was a balance in his 
favour on the 19th April, 1923. According 
to‘him he was not in a position to discover 
the exact amount of this balance until later. 
He issued a notice on the 5th October, 1925, 
which was apparently intended to be issued 
to the*Board, but it actually was,issued to 
the Deputy Commissioner of Sitapur whoin 
the year 1925, had no connection with the 
Board and no responsibility in the matter. 
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In this notice he also very foolishly, in 
addition. to making his claim for the 
balance which he- alleged to be due, added 
a somewhat preposterous claim for damages 
for what he alleged had occurred as far 
back as 192U. This claim for damages has 
since been withdrawn. The Board did not 
settle his account. He instituted a suit 
against them onthe 25th February, 1926. 
‘The Board in reply took two main defences, 
The first was that no suit could be instituted 
against them under the provisions of s, 192, 
Local Act X of 1322, in connection with 
this matter until the expiration ‘of: two 
months next after notice had been left atits 
office, and that no notice had been received. 
They further took the position that’ the 
cause of action had accrrued more than six 
months before the date of the institution of 
the suit and that, therefore, the suit was algo 
barred under the rrovisions of's. 192. Both 
Courts have decided in favour of the Board 
on these points. It is quite clearto us that 
if the issue of a notice under-s. 192 was re- 
quired the plaintiff's suit must fail, for no 
notice had been left at the Board's office; 
but we are of opinion that no notice was 

necessary. Section 192, cl, (1) says: ld 

"No suit shall be instituted against a 
DOASIQg icc in respect of an act done 
or purporting to have been done in its 
official capacity, until the expiration of two 
months next afternotice in writing bas been, 
in the case of a Board, left at its offiee:..,.."' 
Aud cl. (3) states, - -~= 

"No action such as is-described in sub- 
8. (l).shall,.unless it is an action for 
the recovery of immoveable property or for - 
a.decluretion of title thereto, be commenced 
otherwise than within six months next after 


the:acerual'of the cause of action", 


Iithisis nota suitinstituted against a 
Board'in respect ofan act done or purports 
ing to ‘have been done in its official 


‘capacity the provisions of the section have 


no application and limitation will be decided 
by the provisions of Act IX of 1908. We 
have examined the plaintiff's. pleadings 
which are exceedingly/bád' and reflect very 
little cradit on the person who drafted them, 
The pleadings on behalf of the Board leave 
also much to be desired. This much, how- 
ever, appears certain to us, This was a suit 
for the price of work done by the plaintiff 
for the defendant at his request where no 
time had been fixed fur payment and the 
ordinary pertod of limitation under Art, 


-58 of the First Schedule of Act IX of 1906, 
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was three years from the time that the work 
had been done. Now the plaintiff's work had 
been done on the 19th April, 19.3, and the 
suit was fled on the 25th February, 1926, 
and was thus clearly within limitation unless 
. B. 192, Loeal Aet, X of 1922, has operation. 
The suit was for the price of work done and 
it certainly was not instituted against the 
Board in respect of an act done by them. 
It was instituted in respect of an act done 
by the plaintiff, namely, the work which he 
had done and he was asking for payment 
therefor. Whether the position would 
have been altered had there been a distinct 
acton the part of the Board by way of 
refusal of a definite nature to admit his 


claim is a question which does not arise 


here, for we cannot find that there was any 
such refusal on the part of the Board, 
whatever may have been the nature of the 
letters sent to the plaintiff by the officials 
of the Board. In these circumstances we 
do not find that the suit is time barred. As 
the guit has been dismissed on a preliminary 
point and we have reversed ihat dieision 
on appeal we send the suit back to the 
learned Munsif in whose Court it was in- 
stituted or his successor under the pro- 
visions of O. XLI, r. 23 to re admit it under 
its original number in the register of suits 
and to try it upoa the merits. Costa here 
. and heretofore will follow the result. 

AN, A, Case remanded, 


LAHORE HIGH COURT. 
Finst Civi, APPEAL No. 204 or 1925, 
March 14, 1928, 
Present:—Mr. Justice Fforde and 
Mr, Justice Agha Haidar. 
HIRA AND OTHERS—PLAINTIEES-— 
APPELLANTS 
versus 
SHAH DIN AND orzgRS—DEFENDANTS-— 
RESPONDENTS, 

Will— Burden of proof of invalidity of Will. 

The onus of proving that a Will isinvalid is upon 
the persons attacking the document. 

Kirst appeal from a decree of the 
Senior Sub-Judge, Lyallpur, dated the 22nd 
January,1925. | 

Messrs. Shamair Chand and Muhammad 
Amin, for the Appeliants. 

Messrs. Madan Lal and May? Das, for the 
Respondents, . 
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JUDGMENT. 

Fforde, J.—This was a suit for a 
declaration that the plaintiffs are entitled to ' 
certain lands under the Will of Harya who 
died in 1:09. The defendants respondents’ 
case is that this document does not con- 
stitute a valid testamentary disposition of 
the testator’s property because he was not 
ofasound disposing mind when “he made 
the Will. The learned Subordinate Judge 
has not given a clear decision on this ‘issue, 
‘but he appears to haveintended to decide 
that the testator at the time he made his 


"Will did not understand what he was doing. 


He, therefore, has'dealt with itas though* 
there were an intestacy and has given a 
decree to the plaintiffs for 12 kanals, 15 
marlas which would represent Musammat 
Jiwani's share givento ber in satisfaction 
ofherdower. Thecnuscf proving that the 
Will ie invalid is upon the persons attacking 
that document. One ofthese persons Shah 
Din affixed his thumb mark tothe docu- 
ment.’ In his statement, when examined on 
solemn affirmation, he said: “I signed the 
Will. It was written in my presence” and 
he states the dispositions which. were made 
under that Will. In his evidence in Court 
when, under the loose practice which 
obtains in trials in this Province, he was 
called as a witness, for the plaintiffa—he 
gays: “I was not present when the Will was 
executed. No land was allotted to me by 
the Will, plaintifs, their mother. and the 
scribe knew what was written". It is obvioua 
that no weight whatsoever can be attached 
to the evidence of this person. The plaintiffs : 
and some witnesses whom they have put 
into witness box have stated that when the 
testator executed this document he was in 
full pcasession of his senses and the pro- 
bability of this being so is supported by the 
evidence of the medical witness who says 
that no matter how long the duration of the 
particular disease from which the testalor 
died the mind would not be affected. It is 
clear from the whole of the evidence which 
has been produced that the respondents 
have failed to prove thatthe testator was 
not of a disposing mind when he executed 
the Will which they have challenged. 

The result is that the appeal must be 
aczepted with costs and the plaintiffs! suit 
decreed in terms of tbe prayer in the plaint, 
The plaintiffs will geta declaratory decree 
to the effect that the Will dated the 3lst 
of May, 1203, is valid and that .undertbat 
Will they are entitled to 12 kanals, 15 mariaa 


f 
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rof land attached tó square: No. 82-100 and’ of possession via, from the 30th of August 
4/5th shares of293 kanals, 12 marlasofland : 1921, until the 15th “of October, 1929 


‘attached to squares Nos. 19-44 and 80-95. 
. Thecross-objections are not pressed and 
necessarily fail. : 
Agha Haidar, J.—I agree. 
A. N. A, Appeal accepted. 


PATNA HIGH COURT. 
` MISQELLANEOUS Orvin Appaat No, 51. 
oF 1827. 
February 23, 1928. 
Present:—Mr. Justice Das and Mr. Justice 


Ross. 
Musammat SARASWATI BAHURIA— 
APPELLANT 


versus 
SURAJ NARAIN. CHAUDHURI— 
RESPONDENT. ' 

Civil Procedure Code (Act V of 1908) O. XXVI, 
f. Ü—Comunission for ascertainment of mesne 
profits—Commissioner's power-to decide question ' of 
D aa of judicial functions, legality 
of. . < 
A Commissioner appointed to ascertain mesne 
profits is not competent to take evidence on the 
question of possession: and > decide which of the 
parties isin possession; nor is it competent toa 
Judge to delegate to the Oommissioner his power 
to decide the question of possession orto act 
upon the evidenes taken by the Commissioner on 
the point. . E y 

Appealagainst an order of the Sub- 
ordinate Judge, Darbhanga, dated the 7th 
December, 1926. . 


Messrs. S, N. Rai and R.K. J ha, for.the. 


Appellant, - 
` Messrs. S. K. Mitter and A. M. Guha, for 
the Respondent.  . : 
2 < JUDGMENT. 
Ross,d.—This is -an appeal by the 
ériginal owner ofa property which was 
soldát- à revenue sale of. the 6th June, 
1919, and purchased by the respondent 
Who got delivery of possession on the’ 
lith of September, 1919. The original: 
owner sued. toset aside the revenue sale: 
and gota decree and recovered posses- 
gion onthe 30th ‘of August, 1921. The 
purchaser atthe revenue 


with the result that the decree was set- 
aside and he- was restored to possession. 
Hé then sought restitution. with regard. 
tothe -period during which. he wae out. 
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sala appealed: 
ágáiüst that decree. and was successful. 


À Oommissioner was appointed to ascer- 


‘tain the amount of mesne profits and in 
-ascertaining that he entered into the ques- 
‘tion of possession 45 bighas of zerait land 
-which is the principal part ofthe property. 
. He recorded evidence and came to a finding; 


andthe learned Subordinate Judge has 
acted upon that’ evidence recorded by 


the Commissioner. Now it wasnot with- 
.in the scope of the 


Commissioners duty 
to decide the question of possession nor 
.of the learned Subordinate Judge to de- 
legate his powers in respect* thereof to 
-the Commissioner, The Commissioner 
was not competent to take evidence on 
this point, nor was the learned Subordinate 
Judge competent to act upon the evi- 
dence taken by the Commissioner on this 
point. Sofar as his finding withregard 
to possession is concerned, his decision, 
is, therefore, ultra vires and illegal and 
must be set aside. . | 

The question of mesne profits is inde- 
pendentaltogether and that was properly 
within thé competency of the Commis- 
sioner; but before dealing with the claim 
on this point, it is necessary that a finds 
ing should be arrived at by the learned 
Subordinate Judge in  aecordance with 
law as to who was in possession of the 
45 bighas.of  zerait land during the 
period under claim. It is necessary, 
therefore, to remand this appeal for .& 
finding on this point. Both parties will 
beat liberty to adduce evidence; and 
the learned Subordinate Judge will return 
his finding on the point, tothis Oourt 
‘within two months from the date on 
which he received the record. 

Das, del agree. 


A. N, A Appeal remanded, 


ee 


LAHORE HIGH COURT. 
Szcoxp OrvinL APPBAL No. 1979 or 1928. 
September 22, 1927. 
Present:—Mr. Justice Harrison and . 
| Mr, Justice Tek Ohand.. N 
Chaudhry MOSHUQ ALI KHAN (ASHAQ 
ALI KHAN)—PLAINTIFF— APPELLANT 


versus LE 
Chaudhry SHAFFI ALI KHAN AND 

' "opHERS—DEFENDANTS—RESPONDÉNTS. . 
Pre«emption—Plaintiff being financed by vended 
— Waiver or c&lusion, what amotnta to, 


) 
4 


, 


SAY 
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. Before a pre-emption suit can be defeated on the 
ground of waiver or collusion with the vendee it is 
necessary to establish by strict evidence that the 
object of the plaintiff was really to secure the land 
for the vendee, and a desire to annoy and defeat a 
- rival pre-emptor is not sufficient. The bare fact that 
the plaintiff is being financed by the vendee is not 
' enough to prove collusion or waiver. 
Sheru v. Jawahir Singh (1) and Amar Singh v. 
Kishen Singh(2), followed. | "d , 
Second appeal against an order of the 
District Judge, Karnal, dated the 10th 
March, 1923, confirming that of the 
Senior Sub Judge, Karnal, dated the 7th 
February, 1923. f 
"Mr. Balwant Rai for Mr. Abdul Ghani, 
for the Appellant. 
“Mr. Shamatr Chand, for the Respond- 


ents, 
' JUDGMENT.—In this second appeal 
only two points are involved:—First, whether 
the suit was barred by limitation, and 
B&econdly, whether there has been waiver 
Da: the part of the plaintiff Khurshaid Ali 
an. i 
The point of limitation was uot raised 
in either of the lower Courts and merely 
amounts to this that two rival pre-emptors 
instituted suitson the same day, that being 
the last day of limitation, ànd when this 


fact was brought to light the respective 


plaintiffs were impleaded by order ofthe 
trial Court as defendants in the rival suits, 
Tt ‘is urged that the plaint was not properly 
presented on account of the subsequent 
action taken, and rightly taken, by the 
trial Court. We. cansee no force in this 
contention: ’ 

The second point of waiver and collusion 
is dealt with at page8 ofthe paper-book 
of “Appeal No. 1980 of 1923. As put by 


the learned District Judge there are three: 


admitted facts and-although they all point 
to the likelihood of Khurshaid Ali Khan, 
having been put forward and financed by 
Shafi Ali Khan, they prove nothing. It is 
not even established that Khurshaid Ali 
Khan is acting on behalf of Shafi Ali 
Khan, much less that there has been 
any waiver on the part of Khurshaid Ali 
Khan. As pointed out in Sheruv. Jawahir 
Singh (1) which was followed inlAmar Singh 
vw, Kishen Singh (2), it is necessary before a 
pre-emption suit can be defeated on such 
grounds to establish by the strictest evi- 
dence that the object of the plaintiff was 


(1) 14 Ind, Cas. 602; 58 P. R.1912; MOP. W.R, 
tc 27 Ind. Qas, 93; 103 P. R, 1914) 202 P, L, R. 
15, l 
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real to secure the land for the vendee 
and & desire to annoy and defeat rival pre- 
emptor is not sufficient. In that case 
[Sheru v. Jawahir Singh (1)}it was proved 
that the party presumably interested had 
actually financed the litigation and taken 
a mortgage from the plaintiff to secure the 
money geo advanced, and even this was not 
held to be sufficient. The facts here are 
very much weaker, and it is impossible to 
come, as we have been asked to do, to a 
definite finding that the plaintiff is merely 
acting on behalf of Shafi Ali Khan and that 
the suit is collusive. 

We dismiss this appeal with costs. 

R, Le Appeal dismissed, 


PRIVY COUNCIL, , 
APPEAL EROM Tan OaLcoTra HiagH CouRT. 
March 5, 1928, i 
Present :—Lord' Shaw, Lord Atkin, Lord : 
Salvesen and Sir Lancelot Sanderson. 
Srimati HEMLATA DEBI—PraINTIFF 
— APPELLANT 


versus 
SATYA OHARAN BANERUJI AND OTHERS 
— DEFANDANTS~~ RESPONDENTS. 


Hindu Law—Joint family—Dayabhaga Law—Right 


of survivorship not recognized. 

It is elementary lawthat in the caseof a Hindu 
joint family governed by the Dayabhaga Law, on 
the death ofa joint owner his share in” the proper« 
E doss not pass to the survivor but to his own 

eirs ue 

Appeal from a decree of the High Court, 
Calcutta (Greaves and Mookerji, JJ.), dated 
the 29th April, 1925, reversing that of the 
Additional Subordinate Judge, Howrah, 
dated the 25th May, 1923. 

The sole question for determination on 
the appeal to His Majesty in Council relat- 
ed to the construction of the terms of an 
annuity bond. For the purposes of the 
present report, however, only the following 


extract from their Lordships’ judgment is. 


necessary. 


Messrs. De Gruyther, K. O., and Dube, for 


the Appellant. 


Messrs. Dunne, K. C., and Hyam, for the 


Respondents. 
- JUDGMENT. 
. Lord Salvesen.—This is an appeal 


4 


‘from a judgment and decree, dated the 


~ 
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29th April, 1925, in the High Court of 
Judicature at Fort William in Bengal, 
which reversed a judgment and decree, 
dated the 25th May, 1923, of the Addi- 
tional Subordinate Judge of Howrah» 

The appellant is the daughter and sole 
heir of her father, Kedar Nath, and the 
respondents are the representatives of his 
deceased elder brother, Tincouri. 
brothers were membera of a Hindu joint 
family governed by the Dayabhaga Law. 
They carried on a business jointly and pos- 
sessed moveable and immoveable property. 
Tineouri, as the elder brother, had the 
right of management ofthe joint proper- 
ties; but under the law in question on 
the death: ofa joint owner it is common 
ground that his share in the properties 
does not pass to the survivor but to his 


‘own heirs. i 
^ K.J, R. Appeal allowed. 
Solicitora for the Appellants:—Mesars, 
Watkins and Hunter. ` zn 


` Solicitors ' for the Respondents:—Messrs., 


- 


Barrow, Rogers and Nevill. 


enti Red tay. 
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NAGPUR JUDICIAL COMMIS 
^  SIONER'S COURT. i 
Orvin Revision No, 316 or 1927, 

^ " December 8, 1927. i 
Present :—Mr. Findlay, J. O. 


JAGO KUNBI——DzrENDANT—APPLICANT 
E. versus 


BAJ IRAO AND oTHEBS—PLAINTIFFS— 


'"NNoN-APPLICANTS. 

. Provincial: Small. Cause Courts Act (LX of 1887), 

. Sek. II, Arts. 85 (ii), 413-A— Property removed forcibly 

Suit for Tecovery—Allegation of offence under 
Chap. XVII of Penal Code—Jurisdiction of Small 
Cause Couri—Jurisdiction: how ‘to be determined. 

." & suit for the recovery of certain property or its 
value, which the defendants: had forcibly removed 
from the cart in which it was being conveyed by 
the plaintif from one place to another-or its value, 
is not cegnisable by a Small Cause Court “under 
Arts. 48A and 35 (i?) of the Provincial Small Cause 
Oourts Act inasmuch as the act. of the defendants 
would amount to an offence under Chap. XVII of the 
Penal Code. : ei 
: Shiv Gir `v. Khazan Gir (1), distinguished. 

. 1t-is-on the plaint that the question-of jurisdiction 

;must be prima facie determined, and not by the 
.hature ofthe defence or actual evidence eventually 


given in the case. MEN 
* Application for revision of a decree of 
the Judge, 


Small - Cause’ Court, Nagpur, 


dated the 5th August, 1927, in the 8, 0,0, : 401 


 Buit No, 2841 of 1926, ` 


'$ABÓ Rohs v. Bastedo, Co 


These 


- 
- 
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Mr. R. N. Padhye, for the Applicant. 
Mr. RW. Fulay, for the Non-Applicants. 
ORDER.—The present suit was brought 
by the plaintiff-non-applicants for recovery 
of certain property orof its value which 
they alleged the defendants had forcibly 
removed from the cartin which the pro- 
perty was being conveyed from one place 
to another. On the allegations made in the 
plaint, the acts of the defendants would 
certainly have amounted to an offence 
under Chap. 17 ofthe Indian Penal Code. 
The defence vide para. 6 of defendant 
No. l's written statement filedson the 15th 
of February, 1927, was that the goods in 
question were his own property and that 
he was entitled to remove them, It seems 


` to methat clearly this suit was one which 


the Smali Cause Court coüld not entertain 
having regard to Art. 43-A read with 
Art. 35 (ii) of the Second Schedule of the 
Provincial Small Cause Courts Act. The 
.Pleader for the plaintiff-non-applicants has 
referred me tothe decision'in: Shiv- Gir: v, 
Khazan Gir (1) as well as to a similar deci- 
sion ina non-official publication, but, in 
both these cases, the finding was that there 
was, in reality no allegation of-a criminal 


-` It is" hardly necessary to add that. it is 
on ‘the plaint that the question of jurisdio- 
tion must be prima facie determined, and 
not by the nature of the defence .or. the 
actual evidence eventually given in tha ` 
case. From this point of view, therefore, 
the jurisdiction of the Small Oause Court 
was, in my opinion, clearly barred, and tha 


- plaintiffs’ suit must necessarily fail, It 


seems to me that asthe plaintiffs brought 
their suif in a wrong Oourt and as the 
Court failed to notice the fact that it had - 
no jurisdiction, it was the duty of the 
present defendant-applicant to have raised 
an objection inthe lower Court. This he 
did not do, and the suit thus fails on: a 
purely technical ground in spite of. the 
plaintiffs having made out, on the evidence 
.on record, & strong prima facie case for 
the relief they claimed. In those circum. 
stances, I direct that the partiés should bear 
their own costs in both Courts. Thejudg- 
ment and decree, of which revision is 
sought, are reversed and instead a decreg 
will issue dismissing the plaintifis’ suit. 

ANA * Petition allowed, 

(1)77 Ind. Oas, 661; 3 Lab, 369; A, I, R, 1922 Lab, 
[| E Å " 
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' Additional District Judge, 


: applied for partition ofthe  shamilat 


kadi 
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. LAHORE HIGH COURT. 
BECoND Civit APPEAL No. 1994 or 1927. 
February 6, 1928. 
Present:—Mr. Justice Dalip Singh. 
NIHAL BINGH AND OTHERS— 
—PLAINTIFFS—-À PPELLANTS 


versus 
JAGAT SINGH AND orTHER8S—DEFENDANTS 
u — RESPONDENTS. 
Jurisdiction—Partibility of land, question of —Pro- 


. prietary title, title to possession, questions of—Juris- 
' diction of Civil Court—Abadi—Site of dwelling house 
| brought under cultivation—Hffect on proprietor's. 


right. 
A proprietor does not lose his right to the site of 
a dwelling house because the dwelling house is no 


' longer there and the site has been brought under 


cultivation. [p. 645, col. 1.] 
: "Mohammad, Khan v. Fazal Dad (1), distinguished. 
Exclusive proprietary title as well asa title to ex- 


' elusive possession is a right in property and is there- 


fore, a question of title and is within the jurisdicti 
of a Oivil Court [p. 644, col. 2.] i ja 
Second appeal from a decree of the 


dated the 4th May, 1927, reversing that of the 


, Bubordinate Judge, Third Olass, Julluadur, 


dated the 27th January, 1926. 
. Lala Badri Das, R. B., for the Appellants, 
Lala Tirath Ram, for the Respondents, 


Jd UDGMENT.—The defendants having 

eh 
of the village, certain land was held by 
the Revenue Officer to be part of that 
shamilat deh and, therefore, liable to parti- 


. tion. The plaintiffs thereupon brought the 


present declaratory suit that the4 kanals 


; and 9 marlas bearing Khasra Nos. 3809, 
. 8810, 3811 and 3812 were not liable to 
. partition and belonged to them exclusively, 


The plaintiffs alleged that this land was 


. once part of the abadi deh and the plaintiffs’ 
houses stood on it but were demolished and 
thereafter the plaintiffs began to cultivate | 


these fields and so these fields. no longer 
remained abadi and the plaintiffs were 
owners of the same and the defendants 


= gould not "have them partitioned. The 
.. Revenue Authorities held thatthe land was 


all along recorded as shamilat deh and wag 


cultivated land and, therefore, referred the 
plaintiffs to & civil suit. The defendants 
. also pleadedin that suit that the suit was 


barred by time. The trial Oourtstruck the 
necessary issues and found that the land in 
dispute did once form part of the abadi of a 
Suburb of Jamsher Khan known as Khera 
and it held that the suitdid lie as framed 
and was not barred by time. It, 
decreed the plaintiffs suit. On appeal by 


NIHAL SINGH v. JAGAT SINGH. 


Jullundur, . 


therefore, 
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the defendants the learned District Judge 
held thatthe land did once form part of the 
abadi of Khera and that the plaintiffs had 
all along been in possession of this land 
but.he held that as the abadi is joint of the 
proprietary body the plaintiffs-respondents 
had not proved that it was their exclusive 


. property and, therefore, there was no reason 


why it should not be included in the parti- 
tion. He held, however, that the plaintiffs’ 
guit was not barred by time. 

Insecond appeal itis contended that on 
the findings of fact the land was not liable 
to partition having once formed part of the 
abadi end, therefore, the plaintifs had 


either a proprietary right in this land or» 


at any rate had a right to exclusive pos- 
session of this land and that the mere fact 
thatit wasnot for long the site of a dwelling 
house but had been cultivated by the 
plaintiffs was not a ground for making it 
liable to partition. In reply Counsel for 
the respondents contends, firstly, that the 
land being cultivated land it was exclusive- 
ly for the Revenue Courts to decide whether 
it was or was not liable to partition, and 
secondly, that if the plaintifis had any 
right to exclusive possession that right 
only subsisted while the land was the site 
of a dwelling house and the right was.lost 
when the house fell down and the plaintiffs 
started to cultivate the land. It was also 
contended that the ground of title by 
“exclusive possession was never raised in 
either of the Courts below and should not 


“be allowed to be raised now, that exclusive 
by the - 


ownership had not been proved 
plaintiffs because admittedly the property 
was partofthe abadi and was, therefore, 
joint property of all the proprietary body, 
Ho far as the first contention is concerned I 
fail to see how the Revenue Authorities 
alone have jurisdiction to decide whether 
the land is or is not liable to partition, 
Whether the plaintiffs have exclusive pro- 
prietary title or whether they have a title 
to exclusive possession it is a right in 
property end, therefore, & question of title 
and & Civil Court has jurisdiction to decide 
the question. 
As regards thesecond point, though tlie 
matter ought to have been raised clearly in 
the plaint the facts on which the plaintiffs 
based their claim were stated clearly 
enough in the plaint and no body hgs betn 
misled by the lack of proper pleadings, i.e., 
the alternative case of title to exclusive 
possession as distinct from exclusive pros 
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prietary title. Forthe proposition that there 
is a loss of the right to exclusive possession 
by cultivation no authority has been cited 
other than Mohammnd Khan v. Fazal Dad 
(1) which seems to me to lay down no such 
proposition at all. As far as, I can see the 
plaintiffs would if their houses had- stood 
on this land have hada right to exclusive 
possession (See paragraph 233 of Rattigan’s 
- Digest of Customary Law), even if they did 
not havean exclusive proprietary title. The 
mere fact that the bouse or building is no 
longer standing does not, so far as loan 
sea,deprive the plaintiffa of that right of 
exclusive possession. The plaintiffs may 
atany moment wish to re-build the house 
and I donot see that itis anywhere laid 
down that a proprietor loses his right to 
the site of a dwelling house because the 
dwelling house is nolongerthere. _ 

I, therefore, for the above reasons accept 
the appeal and declare that the property in 


dispute is not liable to partition along with 


other shamilat deh of the village as 
distinct from the abadideh of the village. 


The plaintiffs will have their costs through- 


out. 
“ROL Appeal accepted, 
` (1) 55 Ind, Cas. 14; 149 P. R, 1919, 


€ 


PATNA HIGH. COURT. 
Pauper Case No. 7.or 1920. 
February 1, 1927. - 

Present :—Mr. Justice Adami and 
Mr. Justice Seroope.: 
RAGHUNATH PRASAD SAHU 
AND ANOTSER—PLAINTIFFS—PETITIONERS— 

APPELLANTS: 


versus 
Musammat RAMPIARIKUER AND OTHERS 
; —DarBNDANTS —OPPOSITE PARTY— 
RESPONDENTS 


‘Civil Procedure Code (Act V of 1908), O. XLIV,r. ° (l) it is not open to us now to con- 


1—Application for leave to appeal in forma pauperis 
—Order for issue of notice—Power of Court to con- 
sider whether decree is contrary to law. 

Tt is not open toa Oourtafter it has issued notice 


to the opposite party and the Government Pleader ' 


on an *pplication for leave toappeal im forma pau- 


peris to consider whether the proviso to O. XLIV, r. ° 


1, Civil Procedure Oode, applies tothe case, that is 
to say, to examine whether the decree of the lower 
Gourt is contrary to law or tosome usage having the 
force of law or is otherwise unjust or erroneous. [p. 
645,001. 2.) . | .... f 
- Bashan Dai v, Jugal Kishora (1), relied on, - 


RAGHUNATH PRASAD BABU V, RAMPTART KOM, 
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Mr. S. N, Bose, for the Petitioners, ^ `; 
Messrs. Parmeshwar Dayal and ‘Anand 

-Prasad, for the Opposite Party. ` ' 

. The Government Pleader for the Crown. 

, JUDGMENT. PN 

. Adami, J.—This is an application for 

leave to appeal in forma pauperis, The 

applicant instituted a suit claiming a 

declaration that certain sums of money 

deposited with a banking business in the 
name of an idol were joint famjly property 
and that he was entitled to a one-sixth 

share o£ the amounts so deposited. . 

. The learned Subordinate Judge desided 

that the applicant was not entitled to any 

of the sums deposited and also that the 
suit was barred by limitation. His suit was, 

Nardi, dismissed on the. 28th August, 

, This Court re-opened on the 27th October 

but it was not until the 35th November 

that ihe application was: made. In that 
application the applicant sought leave to: 
appeal in forma pauperis and he also asked. 
that unders.5 ofthe Limitation Act the 
time for making the application should be 
extended, On the let December the learn- 
ed Advocate for the applicant was heard’ 
and an order was passed that notice should 


4 


_issue both on the respondents and the 


Goverment Pleader. 
. The applicant was allowed in the lower 
Oourt io sue in forma pauperis, and it is not 
shown before us that since permission was 
granted to himin the lower Court he has: 
acquired other properties, We have not 
the.materials before us to form any adequate: 
opinion on that point. 
Now, it is uncertain whether the order 
ofthis Oourt passed on the Ist December, 
1926, referred only to the application for 
leaveto appealin forma pauperis or also 


_ covered the application for extension of time 


unders. 5. If it referred to the applica- ` 
tion to appeal in forma pauperis it would 


'; seem that under aruling of this Court in 


the case of Buchan Dai v. Jugal Kishore 


sider whether the provisoto r. 1 of 
O. XLIV of the Code of Civil Procedure: 
applies, that is to say we cannot examine 
the question whether the decree of the lower | 
Court was contrary to law or to some usage - 
having the force of law, or was other- 
wise erroneous or unjust. Even in that 
case, however, we have to consider the 


QA. LR, 1924 Pat. 791; 2 Pat. L. R. 153; 8P.L ; 
253. dus 
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question whether the application could be 


received as having been filed within time 
aud whether any extension can be granted. 


‘The grounds put forward for an extension 
are that, after his failure in the lower.Court, 
the applicant approached two of the 
‘Pleaders of the lower Oourt and asked 
whether he should appeal to this Court. 
These Pleaders advised him that he should 
appeal and that the time allowed by law for 
an appeal was ninety days. Hefollowed their 
advice and within ninety days filed his 
application for leave to appeal in forma 
pauperis, He puts forward two letters 
written by his said Pleaders to show that 
lie had obtained the advice from them and 
had bona fide believed that the advice given 
to him was good advice. We have seen 
those two letters. The Pleaders in those 
letters stated that the case was a fit case 
for anappeal and that the limitation for an 
appeal to this Court was ninety days; they 
also stated that if the applicant wished to 
apply for leave to appeal in forma pauperis 
he could do 86. In neither of the letters is 
it stated that the time allowed for an appli- 
cation of the nature of the present one is 
ninety days; itis only stated that the time 
allowed is’ ninety days for an appeal to this 
Court. The-letters, tov, do not show that the 
applicant asked those Pleadera what time 
was allowed for an application to appeal in 
forma pauperis. Nowit is hard to believe that 
the Pleaders of the District Oourt could have 
advised this applicant that he waa allowed 
ninety days for an application to appeal in 
forma pauperis. It is plain to my mind 
that he did not ask them what time was 
allowed for such an application nor did 
they, when advising him, contemplate that 
he was asking the time allowed for such 
an : application. It is incredible that the 
Pleaders should have thought that ninety 
days would be allowed for an application. 
Hearing that ninety days were allowed for 
an appeal, the applicant was contended to 
make no further inquiries and to take it 
upon himself to decide that the same period 


of limitation applied to the application he - 


wished to make. < 
Various cases have been put forward 


bafore us to show that the advice given by - 


a legal practitioner, though it may be wrong 
advice, if given under abona fide mistake, 
is sufficient cause for the grant of extension, 
but the cases which have been shown to us 


are casé in which there was some ground 
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period of time which should be stated. In 
the present case I cannot see any good 
reason to believe that the Pleaders were 
consulted as to the time allowed for an 
application or that they advised that 
ninety days was the time for an applica- 
tion. It is unnecessary to cite the vari» 
ous cases which have been put be- 
fore us. Each case must depend on its 
own circumstances where the question has 
to be decided whether there was a good and 
sufficient cause. In my mind there is-no 
good justification for overlooking the delay 
made by theapplicant in putting forward 
his application. He was long outof time 
and the explanation given by him is, in m 
mind, insufficient, and I would hold that 
this application is barred and no further 
extension should be given. 


Now if we take it that the notice was 
issued on the respondents and the Govern- 
ment Pleader with regard to the application 
for extension of time only, it would fall 
upon us to consider whether the proviso to 
O. XLIV, r. 1 should be applied and we 
Should look to see whether the decree is 
contrary to law or to some usage having 
the force of law, or is otherwise erroneous 
or unjust. If we were to look into the 
judgment of the lower Court from this point 
of view, I would be inelined to say that 
there is nothing in the judgment to show 
that itis erroneous or unjust or that there 
7 anything in it which is contrary to 
aw. ; 

Thelearned Subordinate Judge has found 
as & fact that though some items are 
mentioned in the books of the banking 
business ofthe idol, the applicant failed to 
show that he hada claim to any of those 
items, and also the Subordinate Judge has 
found as a fact that even if theapplicant had 
a claim to those sums mentioned in those 
three books, there are entries mentioned in 
the fourth book whichshow that the appli- 
cant would beindebted to the idol toa larger 
amount than he could claim under theother : 
three books. From all points of view I would 
hold that this application for leave to 
appeal in forma pauperis is an application 
which should not be allowed especially*as it 
was filed too late. 


I would reject the application. Hearing 
fee three gold mohurs. 

-A month’s time will be allowed from this 
date to the applicant for extension of the 
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time allowed by law for the filing of an 
appeal with the proper Court-fee, 
Scroope, J;—I agree. 
A N, A Appeal rejected, | 


* 
GAGNE ee C PME 


NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 
&aooxn Orvin ArPzan No. 216 or 1927. 
. February 24, 1928, 
Present ,—Mr. Findlay, J. O, 
BALAJI JAGANNATH KALAR— 
PLAINTIFF—A PPELLANT 


Versus 
SARFRAJ KHAN MosaruaN— 
. DEFENDANT—RESPONDENT. 


-Abadi—Tenant's right’to transfer abadi site— 


Wajib-ul-arz conferring right of transfer—Transferee 
of- transferee, whether can transfer without landlord's 
consent—C. P. Land Revenue Act (II of 1917), s. 
£03, whether has retrospective operation. — 

Every tenant or other village resident is prima 
fácie a licensee so faras'the portion of the abadi 
5 RR by m E apes and cannot 
ransier the abadi site without the ex 
of the landlord of the village. ,. don iae: 

Tf, however, there isan express provision in the 
wajib-ul-arz giving a complete and full right of 
transfer to such tenants as were atthe time of the 
thirty. years’ settlement in possession of such sites, 
the, subsequent transferees from such tenants will 
nòt become mere licensees but will have a similar 
right of transfer without the consent ofthe landlord. 

Narain v. Behari (1), distinguished. < 

Section. 203 of the O.P.Land Revenue Act has 
no retrospective operation. 

In the absences ofan express provision declaring 
that a Statute has retrospective operation, the pre- 
sumption ig that it was notintended to be retrospea- 
tive. l : 
. Appeal from à judgment of the District 
Judge, Nagpur, dated the 10th J anuary 1937, 
in Civil Appeal No. 173 of 1926, 

Mr. S. K. Barlingay, for the Appellant, 

Mr. R. N, Padhye, for the Respondent. 

JUDGMENT.—Th facts of this case 
are sufficiently clear from the lower Court's 
judgment and the question involved is in 
reality a most simple one, The plaintiff-ap 
pellant's contention is that as lambardar his 
consent was necessary fo any subsequent 
transfer of the house in the abadi in 
question. It is difficult to say how such 
& contention can be seriously urged in 
the éxplicitlanguage of the wajib-ul-arz 
(Er. D.1) That language isas follows:- 
."Tenants are entitled to get abadi land 
free for building houses or cattle-sheds. 
Such of the tenants as are in possessions 


of village sites fram before the thirty 
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years’ settleinent are fully entitled to- 
transfer the said sites. Transfers of the 
houses On land which was vacant at the 
time of the 30 years' settlement, however, 
shall be made only with the consént of: 
the malguzar." EPI ee 

It is the middle sentence of the wajibe 
ul-arz which is the crucia] one in this 


^ e38e, 


The Pleader for the appellant has urged 
thatin view ofthe priuciples laid down in 
Narain v. Behari (1) as well as bf the pro» 
visions contained. ins. 203 of the Land 
Revenue Act of 1917, it should have been 
held that the transferees in this case becama 
mere licensees and that the congent of the 
landlord to any further transfer of the abadi 
site or house was necessary. I find it 
extremely difficult to see any substance in 
this argument. So far as the ruling of 
Stanyon, A. J. O., is concerned, it must ba 


remembered that the only principle laid 


downis that prima facie every tenant or 
other village resident is a licensee so far ag 
the portion of the abadi site occupied . by 
him is concerned,. Here, however, in this 
connection the words "prima facie" must 
not be overlooked, In the present case the 
wajib-ul-are obviously gave a complete and 
full right, of transfer to. such tenants ag 
were at the time of the 30 years’ settlement 
in possession of village sites. If it had 
been intended that any subsequeat trans. 
feree from such a tenant. should have a 
lesser right than his transferor, most un- 
doubtedly the wajib ul-arz (Ex. D. 1) would 
have provided something to the effect that 


. although the original elass of tenants had 


a full power of transfer, the subsequent 
transferee would become a mere licensee 
and he eouid not in his turn transfer 
without the consent of the landlord. There 
is, needless to say, no such provision in 
the wajib-ul.are. Itis equally futile to 
appeal to the provision in s. 203 of the 
Land Revenue Act of 1917 for the simple 
reason that provision cannot by any stretch 
of imagination be deemed to be a retrospec- 
tive one which was intended to upset what 
had been donein the past. A reference to 
sub-s, (8) thereof makes this sufficiently 
obvious. But, evenif, sub-s. (8) were not 
on the Statute book, the ordinary presump- 
tion that the Statute in the absence of any- 
thing expressly declaring itso, was not 
intended to be retrospective, would apply 


(1) 31 Ind, Qas. 307; 11;N. D, R, 136; - 
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Nava constitutio, futuris formam imponere 

bet, non præteritis. Perfectly obviously in 
this case the original tenant and, ipso facto 
in the absence of express condition or 
provision of law to the contrary, his sub- 
sequent transferee, had a full and com- 
pets right of transfer to the site in ques- 
ion, 

The appeal, therefore, fails and is dis. 
missed. The appellant must bear the 
respondents’ costs. Costs in the lower 
Courts as alyeady ordered. 

G. X. D, Appeal dismissed, 


LAHORE HIGH COURT. 
Oivin, MisogLUANEOUS PETITION No, 649 
oF 1926. 
July 4, 1927, 
Present:—Mr. Justice Zafar Ali. 
© KEDAR NATH AND ANOTHEER— 
P PETITIONERS 
versus 
Frg« DWARKA DAS- 
BADRI DAS TzuRovcu KARORI 
MAL, PARTNER OF THE FIRM — 


we RESPONDENT. 

Provincial. Insolvency Act (V of 1920), s. $6— 
Concurrent petitions in different Courts—Transfer of 
petitions to one Court— Principles, 

“The members of a firm having branches at Rawal- 
pindi, Delhi and other places, applied to the Rawalpindi 
Court to be adjudicated as insolvents, Subsequently 
some of the creditors at Delhi applied at Delhi for ad- 
judging them insolvents. The firm owed to creditors 
at Delhi asum much larger than it owed to creditors 
at Rawalpindi. The firm also owned very valuable 
property at Delhi the main portion of which had baen 
alienated to a relation of the members of the firm. 


The creditors at Rawalpindi had made a compromise ' 


with the debtors and agreed to accept part payment 


of their debts out of the sale-proceeds of the debtors’ 
property situated at Rawalpindi. On an application 
by the debtors for transfer of the Delhi case to 
Rawalpindi: 
Held, that though the application to the Court at 
Rawalpindi was prior in time, under the peculiar cir- 
cumstances ofthe case it was proper ‘to allow the 
proceedings to continue in both the Courts leaving it 
to them to decide ultimately which of them should 
annul the order of adjudication that it might make. 
In re Aranvayal Sabhapathy Moodliar (1) and In 
the matter of William Watson (2), distinguished. 
Petition, under ss. 24 and 151, Civil 
Procedure Code, and s. 107, Government 
of India “Act, for transfer ofthe case 
pending in the Oourt of Judge, Small 
Oause Court, Delhi, to some other Court 


having competent jurisdiction at Rawal- 
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paoi or to the Court of the District Judge’ 
elhi, 
Mr. B. Narain, for the Petitioner. 
Lala Sardha Ram, R. S., Pandit Shiv 
Narain, R. B, Pandit Nanak- Chand, 


. Mr. Gobind Ram Khanna and Bakshi Shiv 


Ram, Official Receiver, for the Respond- 


` ents. 


ORDER.—It appears that the brothers 
Kidar Nath and Sheo Parshad, proprietors 
of the Firm “Mul Chand-Ganga Bishan” of 
Delhi belong to Rawalpindi, but they have 
long been established at Delhi, They 
carried on business at Delhi, Rawalpindi, 
Amritsar and Karachi and had creditors in 
all these places. On the 17th April, 1926, 
they lodged an insolvency petiticn at 


. Rawalpindi. On the 2nd June, 1926, one 


of their creditors applied to the Insolvency 


Court at Delhi for their being adjudged 


insolvents, The Rawalpindi Insolvency 


Court made an interim order appointing - 


- 


a Receiver. The debtors applied to this: 


Court praying that the case against them 


pending at Delhi be transferred from that . 


Court tothe Court of the District Judge 
of Delhi or to the Oourt at Rawalpindi.: 
This petition is opposed by all the credi- 
tors of Delhi except three, Mr. Sardha 
Ram and Mr. N. O. Pandit who appear on 
behalf of the opposing creditors of Delhi 
urge that proceedings should continue in 
both the Courts as provided ins. 36 of the 
Provincial Insolvency Act and-thatit should 


be left to those Courts to decide which of: 


them should ultimately annul the order of 
adjudication that it might pass to enable . 
the other Court to carry on the Insolvency. 
proceedings. Further they urge that the 
Rawalpindi creditors having made acom-. 
promise with the debtors are not interested . 
like thecreditors of Delhi to exert them- 
selvea to get at every available property be- 
longing to the debtors and to contest the 
alienations made by them. Mr. Gobind Ram. 
Khanna who appears for the three non- 
opposing creditors of Delhi desires that the 
proceedings at Rawalpindi should continue. 
Pandit Shea Narain who appears for the 
Rawalpindi creditors urges, on the other 
hand, that the Rawalpindi Court which 
commenced the proceedings earlier should. 
be given preference and should be allowed 
to continue them and that the Delhi Court; 
should be directed to stay its proceedings. 
In support of his contention he cites In re 
Aranvayal Sabhapathy Moodliar (1) and 


(1) 81 B,.297; 11 Ind, Dea, {N 8.) BOli; nai ey 


» *yield to the 
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In the matter of William Watson (2). In the 
former cass a Division Bench of the 
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taking a keen. interest in the proceedings 
affecting the Delhi property and debts due to 


Bombay High Court came to the following the Delhi creditors. They have already made 


conclusion:— ; 

“It appears tous that it would not be 
just or equitable to allow the proceediags 
in both Oourts to go onconcurrently, This 
would lead to most undesirable conflict of 
jurisdiction; and as the proceedings in 
Madras were prior in time, and all the 
assets ofthe insolvent are vested in the 
Official Assignee there, this Court ought to 
rior claim of the Oourt at 

adras. The bestcourse, we think, under 
the circumstances will be to stay the.pro- 
ceedings here till further orders of the 
Insolvent Oourt, leaving the Bombay 


creditors to take such steps in Madras as | 


they may be advised to take. This may 
appear to be hard upon them, but it would 
be equally hard on the Madras creditors to 
be compelled to take steps in Bombay, ..." 
The following were the conclusions inter 
alia arrived at in the Calcutta case:— 
"The Insolvency Courts in India havea 
discretion. in making an adjudication 
order notwithstanding the’ existence 
ofa prior adjudicating order in another 
country; 


provided the conditions of the . 


Insolvency Act are satisfied and there is no: 


valid reason to the contrary. The presence 
of large assets within the jurisdiction of 
those Courts is a strong circumstance in 
favour of making such an order. 

Ki The different High Courts in India 
é&xercising concurrent jurisdiction should 
also be guided by the above mentioned 
rule, buf where thereis a conflict, having 
regard to questions of convenience, 
one Court should yield.to another as it 
may not be just or equitable to allow 
the\proceedings in all the Courts to go on 
eoncurrently." 


But in the present case the debtors 
owe to the Delhi creditors Rs. 97,334 4 3, 
while to the Rawalpindi creditors they 
owe only Rs, 40,961-11-3. Farther the 
debtors own very valuable properties at 
Dalhi and it is stated that they have 
alienated the main portion thereof to a 
relative of theirs. 
ora have not only to realise a much larger 
sum than the Rawalpindi creditore but have 
also to contest an alienation made by the 
debtors. Further, it isclear that the 
Rawalpindi creditors are notconcerned in 
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Thus the Delhi credit- . 


Officials for facilitating the 


a compromise with thedebtorsand agreed 
to accept part payment of their debts 


out of the sale-proeeeds of the debtors’ . 


property situated at Rawalpindi. Having 
regard to the peculiar circumstances of this 


case it would be proper to allow the pro- 


ceedings to continue in both the Courts 
leaving it to them to decide ultimately 
which of them should annul the order 
of adjudication that it might make. The 
debtors’ application, is, therefore, dismiss. 
ed with costs, 

R D. Appeal dismissed, 
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MADRAS HIGH COURT. 
Civin Ravisteon Petition No. 736 or 1995 
35 da 31, 1927. 
resent:—Mr. Justice Devadoss. 
MAJETY KRISHNAYY A-—DzPENDANT 
— PETITIONER 


` ferpus 
KUPFALA NOOKAYYA-PLAINTIFF— 


n : P “RESPONDENT. 
ale of goods—Payment of bribes to Railwa 
Officiala—7N'o objection by purchaser in course of 
dealing—illegality of payment, whether can be raised 
subsequently—-Debtor and areditor—Cost -- of sending 
yis to collect debt, whether ean be debited against 
eotor. 
, Where in a suiton accounts ir respect of deal- 
ings in sale of goods, it was found that several 
improper payments made by ihe vendor io Railway 


t. 


entered in the aceounts without objection b 
purehaser and the latter was a : ras 
arcs ries had the benefit of it: - 
eld, that it was not competent to the purcha 
afterwards to turn round and deny “ability "m 
respect of the same. : 
If a creditor sends his men to collect the outstand- 


~ings dueto him, he is nof entitled to charge the 


rae with costs of sending the men to the debtor's 
place. 


^ Petition, under s. 25 of Act IX of 1887, 


praying the High Court to revise the decree 
of the Court of the Subordinate Judge 
io un in Small Cause Suit No. 
1924, 


The defendant, 
inter alia, equtended thabhe was not liable 
te pay certain amounts debited against him 
in the plaintiff's accounts under the heading 


jas. “Railway Supply" which were really itemg 


sending of goods were.. 


consenting party 


— 


234 of 


FAOTS.—The plaintiff sued to recover | 
Rs. 377 due tohimfrom the defendanton . 
,dealings in sale of goods. 
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in the natura of bribes or illegal payments 
alleg:d to have,been made by plaintiff to 
Railway officials for securing facilities in 
sending goods, 

The Small Cause Judge refused to allow 
this plea and decreed the items. The defend- 
aut-applied to High Gourt for revision. - | 

Mr. T. Ramachandra Rao, for the Peti- 
tioner. 

- Mr. B, Venkata Rao, for the Respondent. 

JUDGMENT.—This is an application 
to revise the order of the. Subordinate 
Judge of Oocanada in Small Cause Suit 

The first point raised is that the defendant 
is not liable for charges incurred for 
facilitating the sending of goods or in other 
words he is not liable for the bribes or 
presents to the Railway officials in order to 
facilitate the sending of goods. Though 
thisisanimproper payment the petitioner 
has been a consenting party to the payment 
and has had the benefit of it; he cannot 
now turn round and say he is not liable to 
the plaintiff for the amount so paid. I 
disallow this objection. l 

The second point is that the petitioner is 
not liable forthe price of gunny bags as 
they were not of the proper quality. The 
Subordinate Judge has allowed & sum of 
Rs. 57-12:0 on account of the poor 
quality of gunny bags. There is nothing 
ia this point. 

The next point is that the petitioner is 
not liable for the charges incurred by the 
plaintiff for sending men for collection 
purposes, If a creditor sends his men to 
collect the outstandings due to him he is 
not entitled to charge the debtor with costs 
of sending men tothe debtor's place. This 
amount will be allowed in the petitioner's 
favour. 

The next pointisas regards compound 
interest. Mr. Ramachandra Rao contends 
that compound interest has been allowed on 
the sums alleged to be due by him to the 
plaintiff. Mr. B Ramanarasu (for Mr. 
Venkata Rao) says that only simple interest 
has been allowed. Itis not quiteclear from 
the judgment whether interest allowed 
was compound or simple. I direct that 
siniple interest be calculated on the amount 
due. 

With these modifications I dismiss this 
petition, but, in the circumstances, without 
costs. 
NIN, V. 


t 


Application allowed in part. . 
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LAHORE HIGH COURT. 
scono Civit Appgat No. 2397 or 1922. 
7 January 11,1928. ^ 
Present :—Mr. Justice Zafar Ali and Mr. 
Justice Dalip Singh. 
GANGA RAM—Derenpant—APPELLANT 
TEUS 


ver 
“RAJA SINGH AND OTHERS—PLAINTIFES, AND 


DIWAN SINGH AND orHRRS— DEFENDANTS 
— RESPONDENTS. 
Custom—Alienation—Mohyals of village Karimpur, 
Tahsil Pind Dadan Khan, District Jhelum, whether 
governed by custom, 


Mohyal Brahmans of village Karimpur in Pind 
are: 
governed by agricultural custom in matters of alienas . 


Dadan Khan . Tahsil of.the Jhelum District 


tion. 


x 


Second appeal from a decree of the - 


District Judge, Jhelum, dated the 5th June, 
1422, affirming that of the Senior Subordi- 
em Judge, Jhelum, dated the 31st October, 


Mr. Nanak Chand, for the Appellant. 
LMG Badri Das, R. B., for the Respond- 
ents. 


JUDGMENT; —The two questions that 
have been urged before us in this second 
appeal are: (1) whether the landin dispute 
was ancestral qua the plaintiffs; and (2) whe- 
ther the alienor of the land who isa Mohyal 
Brahman of village Karimpur in the Pind 
Dadan Khan Tahsil of the Jhelum Diatriet 
was governed by agricultural custom which 
restricted his power of alienation. On both 
these questions the concurrent findings of the 
Court below arein favour of the plaintifis, 


. and we areof opinion that there is suffici- 


ent evidence on the record in support of 
either finding. : 

As regards (1) the evidence is :— ; 

(a) that Mohyal Brahmans were among 
the early settlers in this village as stated 
in-the history of its foundation; 

(b) that the name of Hazari, the common 
ancestor of the plaintiff and the alienor, is 
given in the pedigree-table of the proprie- 
tors ofthe village prepared at the First 
Regular Settlement, and 

(c) that thetwo branches of the descend- 
ants of Hazari held almost equal lands in: 
1860 and that the land sold formed part of 
the joint holding in which either branch 
had one-half share in that year. MEC 

We areaf opinion that this three’ fold 
evidence, taken as a whole, fully justified 
the inference that theland had descended 
from Hazari. The history of the foundation 
of the village militates against the theory 
that Hazsri'stwo sons might have acquired 
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the land jointly by ptuürohase in equal 
shares. ; "E 
. On the other point the evidence is” that 
Mohyal Brahmans are primarily agricul: 
turists and cultivate land with their own 
hands. They have been gazetted under 
the Punjab Alienation of Land Act as an 


‘agricultural tribe in the Jhelum. District, 


They settled in the village along with Mus- 


galman agriculturists of the Jalab tribe and 


their only occupation was to cultivate land 
and not to perform priestly. functions. Not 
unlike several other agricultural tribes they 


possess a martial spirit and many of them. 


. Berve in the Army, In Rose's Glossery of 
. Tribes, Vol. II, Mohyals are described as 


..Becular Brahmans, 


In the Gazetteer of the 
Jhelum Distriet, Part A, published in 1904 
the. following occurs at page 120 :— 

The Mohyals do not number more than 
some eleven thousands soulsin the province, 


and they are rather .widely distributed, 


though their principal habitat is in the 
Jhelum Disbriet. oco rre ERE Ee a OEC 
Though numerically unimportant, they are 
& stirring and enterprising raco, and fre- 
quently riss to prominence in the service of 


Government, which they enter in large 


numbers;-they make excellent. soldiers, but 
itis chiefly in civil appointments that they 
have earned distinction. They are remark- 
able amongst the Hindu population in being 
hereditary agriculturists, seldom, if ever, 
practising trade or usury, and especially 
despising the life of indolence led by the 
ordinary Brahmans, who live by charity, 
and with whom the Mohyal, though admit- 


, ting a common origin, strongly objects to 
3% 


Da CLASS Oe esos Na e Quee a aa ag 


In view of all that has been stated above: 


we are of opinion that Mohyals are "govern- 
ed by agricultural custom. 

‘These being our findings, we dismiss the 
appeal with costs, 


R. L, . Appeal dismissed. 


MADRAS HIGH COURT. 
~ Stamp REessrER No. 16153 or 1927. 
December 9, 1927. 
Present :—Mr. Justice Devadoss. 
In re PERUMAL NADAR AND OTHER8— 
PETITIONERS, 

Practice—Consolidation of appeals—Inherent power 
—Effect of consolidation—Separate vakalatnamas, 
process-fees, copies of decress, etc., whether necessary 


i À 
—(Qivil. Proetdure Code (Act V of 1908), s; 191: 


In ro PERUMAL NADAR: 


: 624, 625, 626 and 627 of 1925. 


651 
. The High Court has inherent power to consolida! 
appeals. — [p. 651, ool, 2.5 . ? ngno 
hen the Court allows con&elidation, it allows ihe 

parties to: treat the consolidated appeals, whatever 
their number may. be, as one and the parties applying 
for consolidation of their appeals may be allowed ta 
join in one vakalatnama. ^ [p. 652, col. 2.) | 

Vengu Naidu v. Deputy Collector of Madura Division 
(3), followed. - - 
, After consolidation &the process-fea leviable is only 
on the basis of one appeal and one vakalat . on behalf 
of the parties in all the appeals to be consolidated ig 
enone m beue lus does not obviate thg 
necessiby of producing the decree i C 
653,00. 2.] ^ 2 dir EI 


" Stamp Register (S, Appeals) sought to be 
preferred against the decrees of the Dis- 
trict Court, Madura, in Appeal Suits Nos, 802 
807, 808, 832, 846, 861, 865, 866, 810. 817° 
812, 820, 823, 825,827, 829, 835, S49. 843' 
848, 854, 854,881, 883 of 1925, 6 of 995. 
804, 833, 834, 847, 849, £57, 858, 860, 862 
867, 868, 869 and 876 of 1925, 434; 435. 437° 
440, 441, 445, 446, 447, 453, 454, 455. 456 
451,460, 461, 462, 463, 464, 468, 470, 473° 
474, 475, 478, 479, 480, 481, 482, 483. 484° 
485, 486, 487, 488, 491, 499, 493, 494 495 
497, 499, 500, 504, 505, 508, 507, 508, 509. 

Mr. Watrap 8. Subramania Iver | 
Petitioners. Ade 
The Government Pleader, for the Crown, 


, ORDER.—Mr. Watrap S, Subramania 
Iyer appears for the appellants in two: 
batches of second appeals. He has filed 
two sets of appeals and he asks for permis- 
sion to consolidate the 38 into one and the 
52 inte another and also for permission to 
produce one vakalatnamain each of the 
batches. As thisis a matter which would 
involve loss of revenue in case the. applica- 
tion is granted, I ordered notice to the 
Government Pleader and Mr. Venkatara- 
mana Rao appears and contends before me 
that separate vakalatnamas ought. to be 
filed even though the Court is prepared to 
allow, consolidation of the two batches 
The power of this Court to consolidate ap- 
peals in which the same question is involy- 
ed, and in which there was, only one trial 


~~] 


. and one judgment in the lower Court, wes 


dealt with by me in a recent case in which. 
the question of paying process-fee was con- 


. sidered. In England consolidation of cases 


or matters is regulated by O. XLIX, r. 8, 
The power of the High Court to consoli- 


“date appeáls is one which is inherent in it 


and the other High Courts have allowed 
consolidation in proper cases vide Kashi 
Prosad Singh v. Secretary. of State 


$52 


Puls of - Ettriek" (2). In Vengu Naidu v. 
Deputy Collector of Madura Division (3) Mr. 
Justice Phillips allowed consolidation of a 
number of appeals against awards in Land 
Acquisition cages, l 

-> The question for consideration now ia 
whether the appellants can be allowed to 
join in one vakalatnama when presenting 
separate appeals in the hope that the 
Oourt would consolidate the appeals. In 
these two batches, the trials were only two 
and there were only two judgments. The 
appeals arise out of rent suits and the ques- 
tion at issue is common to all the tenants. 
The landlord is only one person. The con- 
tention of Mr. Subramania Iyer is that 
when the Court allows consolidation it 
allows the parties to treat the consolidated 
appeals, whatever thenumber may be, as 
one and, therefore, he is entitled to file in 
each batch one vakalatnama to which all the. 
appellants in all the appeals are parties. Mr. 
Venkataramana Rao contends that Art. 10, 
Sch. II of the Court Fees Act is against the 
contention of the petitioner. Article 10 runs 
as follows : 

i Mukhtarnama or vakalatnama, 

When presented forthe conduct of any 
one case :— 

; (a) To any Civil or Oriminal Court other. 
than a High Court, or to any Revenue Court, 
ortoany Collector or Magistrate, or ether 
Executive Officer, except such as are men- 
tioned in cls. (b) and (c) of this number; 
eight annas.  — 

- (e) To a High Court, Chief Commissioner,. 
Board of Revenue, or other Chief Control- 
ling Revenue or Executive Authority; two 
rupees. 
and he also draws attention tor. 31 of the’ 
Appellate Side Rules which’ is as follows :— 

. Where a person is a party in two or more 
connected suits he shall execute a separate 
vakalatnama in each case, notwithstanding 
that he may retain the same Pleader in all. 

Under Art. 10Sch. II of the Court Fees 
Act a party who engages a Pleader has to 
give a vakalatnama in each case. He can- 
not give one vakalainama for two cases be- 
oause he is the appellant in both, nor ean he 
give one vakalatnama for several cases’ be- 
cause he engages only one legal practitioner, 
in all the cases. But the question is. that 
when the Oourt allows consolidation can 
~ (1) 29 C. 140. 

(2) 22 C. 511; 11 Ind. Deo, (N. 8.) 341, 

1(3).46 Ind: Cag, 468; 34 M. Li J. 279." 


| -In ve PRAUMAL NADAR, 
yon India (1) and “In the matter of the- 
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the partiesto the appeals which are cons 
solidated treat the appeals as one for pure 
pose of vakalatnama as well as for processe 
fees, I have held in|C. R.P. Nos. 1517 to 1519 
of 1927 that, after consolidation, the process 
fee. leviable isonly on the basis of one appeal. 
When the Court allows consolidation, should 
it insist upon separate vakalatnamas from 
each party? I think the very object of 
consolidation in proper cases is to save the 
party unnecessary expense and the Court: 
unnecessary trouble, I think, when the 
Court allows consolidation, it allows the par- 
ties to the appeals to treat the consolidated 
appeals as one,and that being so, I fail to 
see why the parties should not be allowed 
to join in one vakalatnama when they ap- 
ply that their appeals should be consolidat- 
ed. Article10, Sch. II of the Court Fees Act 
does not stand in the way of the Court con- 
solidating a number of appeal into one and 
if, after consolidation, the cases are to be 
treated as one for purposes of process-fees T 
do not see why, when parties apply for con~ 
solidation they should put in separate va- 
kalatnamas as if they were applying in differe 
ent appeals. Rule 31 of the Appellate Side: 
Rules does not at all apply to cases in which’ 
consolidationisallowed by the Court. Brother 
Wallace, J., in O. M. P. No. 1336 of 1925 
ordered consolidation and allowed the ap» 
pellants to file one vakalatnama. Although: 
thís question was not argued before him 
after notice to the Government Pleader, yet 
I think his opinion is entitled to consider- 
able weight. l 

It is urged by Mr. Venkataramana Rao - 
that the decision in Vengu Naidu v. Deputy 
Collector of Madura Division (3) cannot be‘ 
held to be good inviewof the amendment 
introduced into the Land Acquisition Act 
in 1921. He refers to s. 26, cl. (2) which says 
that “ every such award shall be deemed to 
be a decree and the statement of the grounds: 
of every such award a judgment within the 
meaning of s. 2, cl. (2, and s. 2, cl. (9), 
respectively of the Code of Civil Procedure, 
1908." I donot see how this could take 
&way the value of the decision in Vengu 
Naidu v. Deputy Collector of Madura Divi- 
sion (3). In that case Mr. Justice Phillips 
allowed consolidation of a number of ap- 
peals against awards made by the District 
Judge and he allowed consolidation in 
order that the appellants im all the cases 
may be enabled to pay one Court-fee as on 
the basisof one decree. Mr. K, S. Jaya-. 


^ rama Iyer who appeared in that case was — 
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food enough to appear before me and in- 
form me thatif he had had to pay the Oourt- 
fee in each case, he would have had to pay 
avery large sum, but on account of con- 
solidation the amounts were ‘clubbed to- 
gether and he had to pay Court-fee ‘or the 
sum total of all the amounts, thereby saving 
a considerable amount of Court-fee, Ifthat 
js the effect of consolidation with regard to 
Oourt-fee it is difficult to see'why a different 
principle should apply to vakalanamas 
which are powers of attorney authorising a 
Vakil to prepare, fileand conduct appeals; 
When al the appellants to: the batch. of 
appeals which are likely to be' consolidated 
join together and execute one vakalatnama 
it should not be said that they are execut- 
ing vakalatnamas in different appeals. If 
they are engaging Vakils in different 
appeals no doubt they ought to pay the fee 
payable on each vakalatnama in respect of 
each case; but when their object is to get 
all the cases consolidated into one and tried 
asone case, I think the parties could be 
allowed by the Court to join in one vakalat- 
mama and pay the Court-fee on a single 
‘Vakalainama. S 
Mr. Venkataramana Rao also contends 
that there ought to be separate appeals 
under O. XLI, r.!, Civil Procedure Code, 
which is as follows :— ` 
" Every appealshallbe preferred in the 
form of a memorandum signed by the ape 
pellant or his Pleader and presented to the 
Court or to such officer as it appoints in 
‘this behalf. The memorandum shall be 
‘accompanied bya copy of the decree ap- 
pealed from and (unless the Appel- 
late" Court dispenses therewith) of the 
judgment on which it is founded” and 
therefore, there should be separate 
memoranda and for such memoranda there 
must beseparateengagemen!80f the Pleader. 
lt does not follow that because separate 
"memoranda ought to be filed in such cases 
that engagements of the Pleader should be 
Beparate, "n 
Asthe quantum of relief claimed against 
‘the tenant in each suit may not be the same, 
and asthe quantum of relief granted may not 
be the same, but may be different, or even if 
they are not different there being no joint 
interest, each tenant must file,if he is the 
appellant,a separate memorandum of ape 
eal, and the landlord if he is the appel- 
ant, should, file a separate memorandum of 
appeal, Butthis has nothing to do with the 
engagement of the Vakil who prepares and 


è 
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files the memoranda.. I do not think that 
O. XLI, r. 1, Civil Procedure Code, in any 


"way conflicts with the principle of consoli- 


dation and the consequenees that follow 
from such consolidation. I hold that one 
vakalatnama in each' bateh will be suffici- 
ent. 

The production of one vakalatnama in 
different cases does not at all obviate the 
necessity of producing the decree in each 
case. The Appellate Court must know what 
is the relief granted against the defendant 
in each ease and in order to draft a decree 
in appeal, it is essential that the Court 
should have the decree of the lower Court 
before it and, therefore, the parties are not 
relieved of theobligation to produce a pro- 
perly stamped decree in each of the ap- 
peals filed by them. The Court may, nodoubt, 
dispense with the production of the copies 
of the judgment in all but one as it is a 
common judgment in all the cases but the 
decree is not à common decree and when & 
decree is appealed against it ought to be 
produced along with the ntemerandum of 
appeal and it must also be stamped as ree 
quired by law, - 
WN, Order accordingly. 


LAHORE HIGH COURT. . 
Sedonp. Oiviu ABPrati No, 2101 . 
oF 1927. ii 
l January 24, 1928. .- 
Present: —Mr, Justice Addison, ~ 
SUNDAR-—DEFENDANT—APPELLANT | 
versus | a 
"RAM OHAND—PLAINTIFE—RESPONDENT, ` 
` Saunji tenure, nature of-—Saunjidar's right to pose 
session. 
A saunjidar is entitled to retain possession ofthe . 
land without paying any rent so long as he gives hig 
services as a prohit to the grantor. , 


Second appeal from a decree of the 
District Judge, Ludhiana, dated the 23rd 
June, 1927, reversing that. of the Sub- 
ordinate Judge, Fourth Class, .Phillaur, 
Tue ok Jullundur, dated the 23rd February, ^ 
1927, e 

. Pandit Sheo Narain, R. B., for the Apa ` 
pellant, m E E 
Mr. Behari Lal, for the Respondent. | 

J UDGMENT.—The plaintiff was given 
possession of 2 kanals 10 marlas of land 
as a saunjidar by the defendant: The 
saunjt tenure is similar tothe dholi tenure 
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described at page 276 of the Rattigan's 
Digest of Customary Law, Tenth Edition. 
It is implied by this 
saunjidar is entitled to retain possession 
without paying any rent so long as he 
gives his services as prohit to the grantor, 
i. e., to the defendant. The grant in ques- 
was made some time before 1907-08 as 
in that year it is entered in the revenue 
papers. There is also evidence that the 
plaintiff saunjidar has not been resident 
in the defendant's village for about 18 
yeats before the suit. Nevertheless he 
continued in effective possession of the 
land in question till 1923 when he. was 
forcibly dispossessed by the owner, i.e. 
“the defendant. . In March 1924 he insti- 
tuted the present suit for possessicn. The 
tridl Court dismissed the suit but on 
appeal the learned District Judge has 
- decreed it. Against this decision this second 

appeal has been preferréd, 
-© The facts are not in dispute. The 
finding of the District Judge is tnat there 
is not a word on the record to show 
that the plaintiff ever refused to officiate 
as prohit on the occasion of any eeremony 
in the family of the defendant and’ that 
- it was no fault of the plaintiff that the 
defendant had given up’ utilising his 
services. He further held that the fact 
that the plaintiff did not live in the 
defendant's village was immaterial. In 
my opinion this decision is correct. The 
plaintiff lives within teu’ miles of the 
defendant and is in a position to per- 
form all duties of a prohit though he 
does live a short distance away. It was 
for the defendant to prove that he re- 
fused to perform the necessary services, 
and he failed to do so. The appeal must, 
therefore, be dismissed except that I think 
it ought to'be made clear in the decree 
of the lower Appellate Oourt that pos- 
session of the land in suit is given to 
the plaintiff as saunjidar, 1. e. on condition 
of his performing the services of prohit 
for. which the grant’ was made to him. 
Í acespt the appeal to ihe extent of 
making this point clear in the decree 
: of. the lower Appellate Oourt.. Otherwise 
the appeal is dismissed. The appellant 
has been in reality unsuccessful before 
me and he wil pay the respondent's 
Gost8. l 

Roly 


Appeal dismissed, ` 


o "T Et | 
NARÀIN DEPT v. LAJWANTI, 


tenure that tbe. 
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LAHORE HIGH COURT. ` 
Ssoono CIVIL APPEAL No. 2416 or 1927. 

February 6, 1928. 
Present:—Mr. Justice Dalip Singh. 
e Musammat NARAIN DEVI— 
PLAINTIFF —APPELLANT 
versus 
Musammat LAJ W ANTI—DEFENDANT— . 
. J RESPONDENT. 

Will—Dequest to A for life and after her life to 
B—Latter predeceasing the former—Right of heirs of 
latter on former's: death—Vested™- and contingent 
interests. - i 

G made.a Will by which he left his property to 
R for life and after her declared M, grandson of R, 
owner of $ and'G D and G E owners of the 
remaining i." M died before R. On the death of R 
dispute arose between the daughter of G who claimed 
ihe entire property and the daughter of M.: 

Held, that M took a vested interest by reason of 
ihe Will and not a mere contingent right to inherit 
and, therefore, his daughter succeeded to his share on 
ihe death of R. . 

Bilaso v. Munni Lal (1) and Bhagabati Barmanya v, 
Kali Charan Singh (2), referred to. 

Second appeal from the decree of the 
District Judge, Shahpur at Sargodha, dated 
the ilth July, 1927, affirming that ofthe 
Subordinate Judge, Third Class, Sargodha, 
dated the 28th February 1927. Be i 

Mr. Shamair Chand, for the Appellant. 

Bhagat Gobind Das, for the Respondent. 


JUDGMENT. —One Ganga Ram whose 
pedigree table is given in thejudgment of 
the learned District Judge made a Will on. 
the 23rd of December, 1882, by which he left 
his property to his predeceased son's widow 
Musammat Raj Karni for life and after her, 
declared the following persons owners.in 
certain shares :— | 

Mehr Ohand grandson of Musammat Raj 
Karni 3/4 and Gur Das and Gobind Ram 
sons of his daughter Musammat Narain 
Devi 1/4. 

Mehr Ohand predeceased Musammat Raj 
Karni and on Musammat Raj Karni's death 
& dispute has arisen between Musammat 
Narain Devi, plaintiff, daugther of Ganga 
Ram, who claims the property as the daugh- 
ter of Ganga Ham and Musammat Lajwanti 


e 
+ 


daughter of Mehr Chand who claims as the - 


heir of Mehr Chand. The contention for 
Musammat Narain Devi is that as Mehr 
Ohand predeceased Musammat Raj Karni 
the bequest to him lapsed and, therefore, 
Musammat Narain Devi succeeds as the heir 
of Ganga Ham. It seems to me clear law 
that Mehr Chand took a vested interest by 
reason of tite Will and not a mere contingent 
right to inherit." Obviously, therefore, it was 
transmissible to his heirs, The Oourtg-below 


+ 
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were right, therefore, in dismissing the suit 
‘of the plaintiff. [See Bilaso v. Munni Lal (1) 
and Bhagabati Barmanya v. Kali Charan 
Singh (2).] i 
I, therefore, dismiss the appeal with costs. 
R. L. .ppeal dismissed. 
(1) 11 Ind. Cas. 516; 33 A. 558; 8 A. L. J. 577. : 
(2) 10 Ind. Cas. 641; 38 O.468; 15 O. W. N. 393; 9 
M. L. T. 411; 13 O. L. J. 434; 21 M. L. J. 386; 8 A. L. 
J: 433; 13 Bom, L, R. 375; (19112 M. W. N. 295; 38 I. 
A. 94 (P. 0). 


PATNA HIGH COURT. 
. APPEAL FROM ORIGINAL DECRBE 
No. 225 or 1923. 
June 1, 1927. 
Present :—Mr. Justice Das and 
Mr. Justice Allanson. ‘ 
" BAJRANGI PRASAD SINGH AND OTBERS 
== PLAINTIFFS—APPELLANTS 


VETSUS 
KESHO SINGH AND oTRERS— 

DEFEÉNDANTS— RESPONDENTS. vA 
Limitation Act (IX of 1908), s. 20—Karta of. joint 
Hindu family—Power to make part payment on behalf 
of family. . | 
The karta of ajoint Hindu family is the agent 
pêtha entire family duly authorised. to make: pay- 
mentson behalf of the family, within the meaning of 
s. 20 of the Limitation Act. n 
' Saroda Charan Chuckerbutty v. Durga Ram De 


. Sinha (2), Har Prosad Dass v. Bakshi Bindeswart 


Prosad Singh (3) and: Chandra Kanta: Bhattacharjee 
v. Behari Lal Bhattacharjee (4), followed. e 
` Narayana Ayyar v. Venkataramana Ayyar (1), 
Commented upon. 


Appeal from a decision of the Subordi- 


nate Judge, Mónghyr, dated the 30th April, 


' Messrs. Pugh, S. N. Rai and J. P. Sinha, 

tor the Appellants. ^ vr 
“Mr. S. P. Sen for Mr. S. M, Mullick, for 

the Respondents, po | 


.  .JUDGMENT. . 

Das, J.—This appeal arises out of a suit 
instituted by the appellants to enforce two 
mortgage bonds executed by Baldeo Singh, 

esho Singh; Musammat Deva Kuer and 
Murli Singh. Baldeo Singh who is now dead 
a represented in this action by his son Ram 
Bwarup Singh, the only contesting defend- 
ant, Kesho Singhris the brother of Baldeo 
Bingh and he does not contest the claim of 
the plaintifis. Musammat Deva Kuer was 
the mother of Baldeo Singh and Kesho 
Singh and Murli Singh was the cousin of 
aldeo Singh and Kesho Singh and joined 
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in.the mortgage transactions as havin gan 
interest in the mortgaged properties. The 
earlierof the mortgage bonds was executed 
on the 3rd March, 1902, and was for Rs. 1,000 
with interest at 18 per cent. per annum with 


_ yearly rests. The second of the. mortgage 


bonds in suit is dated the 23rd June, 1902, 
and was for Rs, 1,500 with interest at 18 
per sent. per annum with yearly rests. The 
learned Subordinate Judge has found that 
the bonds in suit were executed in accord- 
ance with law and were for consideration 
and for valid joint family necessities. He 
has, however, dismissed the suiton the 
ground that it is barred by limitation. 

The plaintiffs rely on various part pay- 
ments made by the defendants. from time 
to time as saving limitation. The bonds in 
suit undoubtedly support the contention of 
the plaintiffs inso far as there are. endorse- 
ments of part payments in the handwriting 
of Kesho Singh duly entered on the "bonds, 
It is not disputed that the endorsements are 


_intke handwriting of Kesho Singh. Kesho 


Singh who after the death of Baldeo Singh 
was the karta of the joint family, does not 
dispute the genuineness. of the endorse- 
ments nor does he deny the part payments 
alleged to. have been -made by him from 


time to time. The learned: Subordinate 


Judge has however taken the extraordi 

view that Kesho Singh is in collusion pu 
this matter with the plaintiffs so as to injure 
Ram Swarup, the son of Baldeo Singh. It 
may be pointed out that not only are there 
endorsements of part payments on the back 
of these bonds, but there are also ‘two 
adjustments of accounts in each case signed 
by Kesho Singh. The learned ` Subordinate 
Judge has come to the conclusion that. no 
part payments were made as alleged and 


that these endorsements were made b 


Kesho Singh with aview to enable the 
plaintifis to sue upon the mortgages after 
theirclaim had become barred by limitation, 
He refersto the fact thatno payment was 
made towards the earlier bond till six years 
from the date of its execution and that no 
payment was made towards the second bond 
till the eleventh year ofits execution and 
the comment -which he: makes on the 
circumstances of the payments may be 
stated in hisown words: "The mortgagors 
who for full eleven years kept. quiet allowe 
ing the interest with. compound interest tg 
swell became so suspiciously regular in 
ayment as to continue paying tolerably 
arge amounts every year without fail: tili 
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1328. From 1391-to 1328- payment was also 
made every year excepting 1323 towards the 
other bond too. At any rate some explanation 
should have been offered by plaintifis for 
this apparently strange and unusual conduct 
2n the part of Kesho Singh. But it was not 
done", . 
/, In my opinion theargument which found 
favour with the learned Subordinate Judge 
is far too speculative to déserve any serious 
consideration. It is within the bounds of 
possibility that a money-lender may become 
anxious to save his claim from being barred 
‘by. limitation and, therefore, demand part 
payment Before the claims are about to be 
-barred by limitation. The learned Subordi- 
nate Judge says that there is quarrel 
between Kesho Singh and Ram Swarup 
Singh and he refers to a case between them 
eight years ago. What happened was this: 
:Kesho Singh purchased some property in 
the name of his son who applied for routation 
of. his name in the Land Registration 
Department, Ram Swarup claimed that the 
property was acquired out of joint family 
funds and that -the name of the son of 
Kesho Singh should not berecorded in the 
‘Land. Registration Department. The objec- 
tion of Ram Swarup was dismissed by the 
Land Registration Officer; and we donot know 
whether Ram Swarup instituted any suit to 
enforce hisclaim in regard to the property 
‘purchased; but the learned Subordinate 
Judge fastens upon this circamstance to 
found a case of enmity between Kesho 
‘Singh and Ram Swarup and his conclusion 
-js that this enmity is sufficient in itself to 
induce Kesho Singh to enter into à 
‘conspiracy-with the plaintiffs in this action 
“ag against Ram Swarup; but it seems to me 
‘that Kesho Singh could not possibly injure 
-Ram Swarup without injuring himself. The 
-properties are the properties of the joint 
‘family and Kesho Singh as the karta of the 
joint family is as much interested. in these 
-properties as Ram Swarup, It seéms to me 
‘idle-to contend that Kesho Singh should 
-enter into a conspiracy with the plaintiffs in 
order. toinjure himself, M 
. The learned Subordinate Judge next 
-regards the attitude of Kesho Singh in this 
case with. suspicion. He says as follows: 
“Both parties, 2. e., plaintiffs and defendant 
No. 2 accuse each other of being in collusion 
with .Kesho Singh. One has merely to 
peruse the written statement of Keshó 
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This written statement was filed not only bY 
Kesho alone but alsoon behalf of all his 
minor sons including the minor son 0 
Murli Singh also who was an executant o 
the two disputed bonds. ‘What is the 
defence of these defendants? A practical 
admission of the whole case of the. 
plaintiffs, It is, therefore, absurd on 
the part of the plaintiffs to'contend that 
Kesho Singh is in collusion with Ram 
Swarup, the only defendant, who in spite 
of odds presented & bold front to these plaint- 
iffs and contested their claim keenly. It. 
is, therefore, needless for me to labour this 
point. Suffice to say that Kesho Singh is 
proved to have been completely on the side * 
of the plaintiffs. This is another important 
circumstance in favour of Ram Swarup and 
forms another link in the chain of his 
defence regarding limitation". I am wholly 
unable tp understand the argument of the 
learned Subordinate Judge. If Kesho 
Singh did make the part paymentsas alleged 
by the plaintiffs, it would not only be idle > 
but dishonest on his part to defend the 
suit on behalf of the joint family. But 
apparently the learned Subordinate Judge 
is under the impression that every suit: 
should be contested, whether there be a 
defenee or not. With this view I do not 


&gree. ne 
. Lastly the learned Subordinate Judge ‘is 
suspicious of the adjustment of accounts in 
1324 and 1328. Hesaysasfollows: “Next 
we come to the alleged adjustment of Hisabé 
in 1324 and 1328. "Payments used to be, 
made according to plaintifis’ case towards 
interest regularly from 1316 in the first bond 
and from 1320in the second bond. These 
payments used to be-duly entered on the 
ack of the bonds and signed on every. 
occasion by Kesho Singh. Admittedly 
Kesho did not want to make full payment 
of the dues of the two bonds on the dates 
on which the hisabs are said- to have been 
written and signed by him in 1324 and 1828, 
Tt is, therefore, inexplicable why on thosé 
dates there was any adjustment of the entiré 
dues of these two bonds.” - For myself J 
have no difficulty in understanding. the 
position, The parties wanted to have the 
liability of the mortgagors ascertained end 
that is the reason why the accounts n 
adjusted on two occasions once in 1324 an 
once in.1328. They admittedly bear the 
signature of Kesho Singh and I can find nó: 


explanation why Kesho Singh should entên. 


‘Singh filed in this ease to find out which | 
into a conspiracy with the plaintiffs: fq 


wi ‘the. two aforesaid versione is correct, 
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injure himself. In.my opinion the decision 
of the learned Subordimate Judge on ‘this 
point 1s entirely speculative and should 
carry.no weight with us, a ° 

- The learned Subordinate Judge next says 
that the part payments even if made by 
Kesho Singh will not save limitation so far 
as Ram Swarup and his sons are concerted 
and he relies upon the decision of the 


: Madras High Court in Narayana Ayyar v. 


— 


Vénkataramana Ayyar (1). That was a 
case of an- acknowledgment under s.19 of 


. the Limitation Act and not of part payment 


under s. 20 of the Limitation Act. That 
case was moreover decided on its own facts 


. and they are not applicable to the facts of 


. Lall. Bhattacharjee (4). 
the karta of a 


: iffs 
‘June, 1902. The ticca rent was not paid and 


the present case, For. myself I prefer to 
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these. lands and they claim that the plaint- 


follow the decision of the Calcutta High . 
“Court in Saroda Charan Chuckerbutty v. 
Durga Ram De Sinha\2), Har Prosad Dass 


. V. Bakshi Bindeswart Prosad Singh (3) and 


Chandra Kanta Bhattacharjee v. Behari 
In my opinion 
joint family is the 
agent of the entire family duly authorised 
tomake part payments on behalf of the 


family. [hold that'the suit is not barred 
-by limitation and that the plaintiffs are 


entitled to a decree as claimed. 

On the question of estoppel, the learned 
Subordinate Judge has come to the con- 
Clusion that so far as Ram Swarup is con- 
cerned, the defence is not available to him 
but so far as-the:defendants’ second party, 


‘namely, the subsequent purchasers are 


concerned, the defence is available to them, 
The point arises in this way. The defend- 


iffs not having disclosed their incumbrance 


.in the proceedings.to which I have already 


referred are estopped from enforcing the 


security so far as the jote lands are con- 


cerned in this suit as against them. The 
answer io the argument is that the defend- 
ants’ second party did not purchase the 
jote lands at the sale held'in execution of 
the decree obtained by the plaintiffs as 
against the defendants first party. In my 
opinion no question of estoppel arises in 
this suit. ; 

I wouldallowtheappeal, setasidethejudg- 
ment and the decree passed by the Court 
below and givé the plaintiffs the usual 
mortgage decree on the foot of the mortgage 
bonds of the 3rd March, 1902, and the 23rd 


- June, 1902. The interest, however, is ex- 


cessive and it has not been shown that there 
was any necessity to borrow money at the 


-high rate of interest charged. We reduce 
-the interest to 12 per cent. ger annum with 


yearly rests. We fix the date of payment 
six months from the date of the judgment. 
Interest at 12 per cent, per annum with yearly 


rests might be calculated up to the date 
fixed for payment, and thereafter at six per 


- 


ants’ first party took aticca of some pro- , 


perties belonging to the-plaintiffs and as a 
security for the ticca rent payable by them 


they gave a mortgage of certain properties 


to the plaintiffé. The mortgage included - 


certain .jote lands which had already 
been mortgaged by them ‘to the plaint- 
under the bond of the 23rd 


the plaintiffs sued upon their mortagage. 
They obtained a decree in-due course and 


. proceeded to sell the mortgaged properties. 
“Now if appears that they did not disclose . 


‘the fact that the jote lands were already 
the subject of a prior incumbrance. The 


defendants’ second party have purcnased 


(1) 25 ME. 220 (F. B). 


) : 
- (2) 8 Ind. Cas; 484; 37 O. 461; 11 0, 
Wei ae: Cn O. 461; 11 O.L, J, 484; 170, 


(3) 31 Ind, Ons, 30; 19 O. W.. N. 860, 
(4) 52 Ind, Oàs. 430; 31 O, L, J, 7, 
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cent. peryear. The plaintiffs are entitled 

to their costs throughout, 
Allanson, J.—1 agree, 
A, Ni As Appeal allowed, 


LAHORE HIGH COURT. - 
SECOND. Civic APPEAL No, 1623 oF 1927. ° 
January 26, 1928. 
Present:—Mr. Justice Dalip Singh, 
MUHAMMAD AMIN.KHAN AND OTHERÉ-—- 
. PLAINTIFFS— A PPRLLANTS 
versus : 


l BALANDA AND ANOTBHER-——DEFBNDANTS— 


RESPONDENTS. 
Injunction—V acant site, possession of—Defendant 


‘using site for cattle and erecting manger, etc.—Owner'e 
right to injunction, 


In case of vacant site possession follows title and 
the collecting of cattle and erecting mangers, pegs 


‘and a platform does not amount to dispossession 


of the owner disentitling him to bring a suit for 
mere injunction. | 

Second appeal from a decree of the Dis< 
trict Judge, Jullundur, dated the 22nd 
March, 1927, reversing that of the Subordi- 
nate Judge, Fourth Olass, Jullundur, dated 
the 20th December, 1920, 


2 Sheikh Niaz Muhammad, for the Appel- 
“lants. 

" Mr. Jagan Nath Aggarwal, for the 
‘Respondents. | 
^" JURGMENT.—The plaintiffs sued for 


‘@ permanent injunction restraining the ` 


‘defendants from collecting cattle on the 
‘land which they alleged belonged to them 
and for removal of the mangers and pegs 
‘dod the platform erected by the defendants 
“on the plaintiffs’ land and from interfering 
“with the plaintiffs’ right of property in 
future. Three issues were framed in the 
- ease, including a preliminary issue whether 
“the suit could proceed as laid because the 
: plaintiffs were alleged to be out of posses- 
"Bion. The preliminary issue was decided 
. in favour of the plaintiffs by the trial Court 
“which also decided the other issuesin favour 


appeal the learned District Judge reversed 
- the. decision of the trial Court on the pre- 
liminary issues holding that the suit for 
‘injunction was not maintainable because 
. the plaintifs were not in possession of the 
‘land in suit. The reason given by the 
‘learned District Judge for holding that the 
'pleintifís were not in possession was that 
‘if they were in possession they could restrain 


the defendants from bringing their cattle . 
on to the plot themselves and could also - 


remove the pegs and mangers and pre 


sumably the platform constructed on the . 


land. 1f this reasoning were correct it is 
difficult for me to see how any suit for 
injunction in a case of invasion of right to 
quiet possession of property would lie at all, 
The plaintiffs, according to the trial Court, 
are the owners of the land, and it has been 
. held in many rulings that the mere tether- 
ing of cattle and erection of kucha huts etc. 
.on Buch land is not dispossession of the 
plaintiffs. Iam, therefore, of opinion that 
the plaintiffs are not shown to be out of 
ossession for the reason given by the 
earned District Judge and that the suit as 
.Jaid ean proceed. 

J accept the appeal and remand the case 
under O. XLI, r. 23 to the learned District 
- Judge for decision of the remaining issues, 
The Oourt-fea on appeal will be refunded 
end cesta will abide the event. 7 

Be Le Case remanded, 
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LAHORE HIGH COURT. 
Seconp CIVIL AePrEAL No. 23t6 or 1927. 
February 14, 1928. 

e Present :—Mr. Justice Addison. 


Musammat AHMAD BIBI—PLAINTIFF 
i —ÅPPELLANT 
versus 
SHAMAS DIN AND oTHERS—DEFENDANTS 
—HESPONDENTS. 


Adverse possession —Muhammadan | co-heirs—Posses- 
sion of one.co-heir whether adverse to others—Denial of 
title, what constitutes. : 

Co-heirsunder Muhammadan Law arein the position 
of tenants-in-common and the entry and possession 


-of one of such co-heirs must be deemed to be on 


behalf of all the.co-heirs. His possession cannot be ii 
adverse to the other co-heirs in the absence of 
express ouster or denial of the title of the other co- 
heirs. [p. €50, cols. 1 & 2.) 
[Oase-law discussed. | . 
An application to Municipality by a tenant-in- 


^eommon to build a wall does not amount to a denial 


: óf the plaintiffs and decreed the suit. On : 


of title of the other co-owners. fp. 660, col. 2.] 
Second appeal from a decree of the 


‘Senior Subordinate Judge, Sialkot, dated 


the 15th July, 1927, varying that of the Sub- 
ordinate Judge, Fourth Class, Paarur, dated 
the 8th March, 1927, — - 
Mr. Ghulam Rasul, for the Appellant. 
Mr, Bashir Ahmad, for the Respondents. 


" JUDGMENT.—The following pedigree- 


table is necessary for this appeal:— 
X a 





| | ET 
Mohkam Din, Walayat, Karam Din - 





Fazal, 
Nur Muhammad, 
(insolvent). 
TE opu AN Pira, 
ibi, .. c (d.s. 9) 
(widow). Ahmad Bibi, 
(daughter) 
plaintiff. 


Nur Muhammad was adjudicated an 
insolvent and in the insolvency proceedings 
Shamas Din purchased a one-third: share 
of a housa which was alleged to belong to 
Nur Muhammad. Musammat Ahmad Bibi 
raised an objection but was referred to 
the Civil Court. Accordingly, she institut- 
eda suit for a declaration that the house 
The trial Courtheld that 
Musammat Ahmad Bibi had become an 
absolute owner of the house by adverse 


possession and decreed thesuit. - On appeal 


the learned Senior Subordinate Judge 
came to the following $ndingsi— 
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^. (1) The house originally belonged: to the 
‘two brothers, Amira and Wazira. Amira 
“first died and his half share went to his 
‘daughter Musammat Ahmad Bibi 3nd to 
Wazira in equal shares. When Wazira 
died his widow got a half, his daughters 
: 2/3rds and Nur Muhammad, the insolvent 
5/24th of his share. When Musammat 
. Hussan Bibi died her share went to her 
"two daughters. Accordingly the shares in 
. the whole house became as followa :— 
- Daughters of Musammat Hussan 


Bibi and Wazira .. 91/98 
Nur Muhammad Y .. 15/96 
` Musammat Ahmad Bibi .. 24/96 


, (2) Wazira died more than twelve years 
‘before suit. It was on his death that Nur 
| Muhammad insolvent, became entitled ‘to 

any share. After Wazira's death Musammat 
-Hussan Bibi, his widow, continued to live 
,in the house up to a share time before suit 

when she died, The plaintiff, Musammat 
. Ahmad Bibi, camé to livein the house along 
.With Wazira’s widow some time before 
. 1924 at the time when her husband's 
.house was sold. In 1914 she applied to the 
. Municipal Committees to re-erect a wall, 
while later her son applied for permission 
; fo.re-build another wall. ' 


^"^, On these findings the lower Appellate 
‘Court held that the plaintiff had not become 
nan owner of a 24/86th share even if it was 
: considered that the building of the wall 
‘in 1914 was an overt act, the suit had 
been instituted less than 12 years after the 
“alleged overt act. Further, there was no- 
‘thing to show abandonment by Nur Mu- 
‘hammad of his share of the house apart 
‘from the fact that he did not livein the 
“house. The result was that the plaintiff, 
‘.Musammat Ahmad Bibi, had established 

that she wasthe owner of a 24/96th share 
"of the house and that she was in exclu- 
‘give house while the daughters of Musam- 
. mat Hussan Bibi were entitled to a 57/26th 
«share. She was, however, not entitled to 
'@xclude Nur Muhammad's purchaser from 
‘his 15/96th share. As a 1/3rd share had been 
zsold and that was in excess of Nur Mu- 
: hammad's 15/26th share, a declaration was 
‘granted to the plaintiff that she was the 
‘owner of 24/96th in her own right and was 

entitled to keep possession of the 57/96th 
share of Musammat Hussan Bèbi's daugh- 
«ter, but that she had a right to contest the 

sale of the 15/96th share belonging to Nur 


Muhammad which had been purchased by AN 


$ 
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Shamas Din. Against this decision thid 
second appeal has been preferred. 

Only two points were argued before me. 
The first was that the lower Oourt had 
wrongly calculated the shares. This ap- 
pears to be correct and was not disputed. 
The lower Appellate Court neglected to 
notice that Musammat Abmad Bibi was 
born after her father’s death sothat her 
mother was then alive. This means that 
the mother should also have been givena 
share. It was admitted before me that the 
share of Nur Muhammad is for this reason 
only 55/384th and not 15/96th. ° 

The seeond point taken was that it should. 
have been held that Nur Muhammad had 
lost his share by adverse possession. This 
point has been the subject of conflicting 
decisions and isa difficult one. The sub- 
ject is discussed at length at pages 846 to 


848 of Rustomji's Law of Limitation, Fourth 


Edition. He refers to a Privy Council deci- 
sion, Corea v. Appuhamy (1), where it was 


‘held that one co-heir entering into posses- 


sion must be held to have entered for tha 
benefit of his co-heirs, the principle ap-< 
plicable being that possession is never con- 
sidered adverse ifit can be referred toa 
lawful title. The Courts belowhad found 
that the defendant had entered in his 
character of sole heir or plunderer in his 
own right and it was held that such acons 
clusion was not possible in law. His poss 
session was (in point oflaw) the possession 
of his co-owners and he could not put an 
end to that possession by a secret inten- 


‘tion. Nothing short of ouster could bring 


about that result. In that decision it was 
stated that the principle recognised in 
Thomas v. Thomas (2) held good, namely, 
“possession is never considered adverse if 
it can be referred to & lawful title". 

The above decision was distinguished by 
Walsh, J., in Mustafa Khan v. Dulari (3). 16 
was heldin this last case thatadverse posses- 
sion was established. It was observed :-= 
"If & brother of mine takes more than 
his share on my father’s death, and I, not 
thinking it worth while to interfere, cons 
Bent to his remaining in possession of more 
than his share, is it to be said that, because | 
acquiesced, the possession was not adverse?” 
Another Judge of the Allahabad High 


(1) (1912) A. C. 230; 81 L. J. P. O. 151: 105 L. T. 836, 

(8) (1855) 2 K. & J. 79; 25 L. J. Oh. 159; 1 Jur. (N. 5) 

1160; 4 W. R, 135; 69 E. R. 701; 110 R. R. 107. 

(9) 65 Ind. Oas, 75; 30, P L. R. (A) 8; A È. R. 100g 
1 By 
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would be barred by time under Art, 144. If 
itis taken that the act of partition by the 
male descendants amountéd to an overt 
act, declaring their exclusive right to the 
property no difficulty arises in view of the 
decision in that case. For that reason I do 
not think itis necessary for me to follow it 
in view of the Privy Council decision in 
Corea v. Appuhamy (1). I, therefore, hold 
- that eo-heirs under the Muhammadan Law 
are in the position of tenants-in-common and 
the entry and possession of one of such co- 
heirs must be deemed to be on behalf of all 
co-heirs. It was observed by Broadway, J. in 
Hasham_Ali v. Umar Hayat (9), also a case E 
between Muhammadans, that in each case it 
has to be found whether an entry by one 
sharer or co-heir was an entry on behalf of 
himself aloneor on behalf of all and the 
finding is one of fact. 
The finding of thelower Appellate Court 


Court (Daniels, J.), came to a different con- 
-¢@lusion in Shakur v. Husaini Bibi (4). He 
held that possession by a brother for 
- pearly thirty years was not adverse to his 
_pisters though he did so with reluctance 
| because where parties had not put forward 
. elaim to their share fora period of some 
thirty years as happened in that case, it 
: usually was the fact that they had all along 
-intended to allow the brother to take the 
; whole. There is, however, a clear decision 
of a Division Bench of the Allahabad High 

Court on this question, namely, Mubarak-un- 
“Nissa v. Muhammad Raza Khan (5). It was 
held that a Muhammadan co-heir who 
obtained possession of the property of the 
- decedised is in the position of co-sharer and 

his possession cannot be adverse to the other 
_co-leirs in the absence of express ouster 
^or denial of the title of the other co-heirs. 

This isa decision which followed the Privy 


: Council decision already quoted. The same 
. yiew. has been taken by a Division Bench 
"of the Calcuta High Court in Astruddin 
' Mondol v. Latifunnessa Bibi (6) where it 
“was said that the entry and possession of 
“one tenant-in-common i8 ordinarily deemed 
‘to be the entry and possession of all the 
-¢enante-in-common and this presumption 
«would prevail in favour of all until some 
- notorious act of ouster or adverse possession 
‘by the party so entering is brought home 
. £o the knowledge or notice of the others. 
—— Tt was held by this Court in Murad Bibi v. 
- Rahim Bakhsh (1), that the heirs of a deceas- 
‘ed Muhammadan take as tenants-in-common 
' and the right of one heir toa share will not 
"become barred unless and until the other 
"heirs set up an adverse right to the know- 
‘ledge of that heir, A Division Bench of this 
Court in Zainab v. Ghulam Rasul (8) held 
“that limitation in the case of Muhammadan 
;co-heirs runs against each from the day 
‘when the succession opened out. That, 
‘however, was & case which may be dis- 
; tinguished on this ground that the male de- 
;goendants of the deceased had divided the 
property between them in practically 
‘equal shares and held if for more than 
‘twelve years, and it was held that a suit 
‘by the female descendants for their shares 


^! 4) M1 Ind. Cas. 653; A. I, R. 1923 All. 447. 


4) | 
47) 59.Tnd, Cas. 346; 20 P, L. R. 1921; 13 P. W.R. 


199]. - —- | 
' " 73 Ind, Cas, 425; 4 Lab. 402; A. L R. 1923 Lah, 


“in this Court. 


in the case before me is that there was no 
adverse possession. Musammat Hussan Bibi, 
widow af Wazira, continued in possession 
after her husband's death and was later 
joined in that possession by Musammat 
Ahmad Bibi, her niece when the latter's 
husband’s house was sold, Musammat 
Ahmad Bibi was one ofthe co-heirs and 
was admitted into possession. The fact 
that Nur Muhammad never desired to get in» 
to possession didnot meanthat the possession 
of these females was adverseto him, No 
overt aci was certainly committed till 1914 
and that act was within twelve years of the 
dispute which has arisen. ‘Besides, an 


‘application to build a wall by a tenant-in* 


common, does not amount toa denial of 
title. I have, therefore, no hesitation in 
holding that the claim of the purchaser 
from Nur Muhammad has not lapsed by 
reason of adverse possession against Nur 
Muhammad. 

The gppeal, however, must be partly 
accepted on the first ground that the share 


- of Nur Muhammad isonly 55/384ths. Iaccept 


the appeal tothis extent that plaintifi has 
no right to contest the sale of a55/384ths 
share belonging to Nur Muhammad which 
has been purcbased by Shamas Din. As 
the respondent Shamas Din has succeeded 
in the mein he will get 3/4ths of his costs 
The order as to costs in the 


“lower Appellate Court will stand. à 


- 


7 °) 77 Ind, Oas. 257; 4 Lah. L. 
Lah. 198, 


Appeal allowed in part, 
J.57; A. I. R, 1022 
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MADRAS HIGH COURT. © 
Szeconp CIVIL APPBALH Nos. 29 AN» 30 
or 1925. i 
f October 21,1927. - ° 
Present:—Mr. Justice Srinivasa 
Ayyangar and Mr. Justice 
Jackson. 
In-S. A, No. 29 op 1925. 
S KANTHAVADIVELU MUDALIAR 
—PLAINTIFF—APPRLLANT 
j IN S. A. No. 30 or 1925. - 
A. R. ARUMUGA MUDALIAR 
—~PLAINTIFF—APPELLANT 


| Versus ; 
RAMARAMI MUDALIAR AND ANOTBER 
DEFESNDANTS— RESPONDENTS IN BOTH. 
- Madras Hereditary Village Offices Act (III of 1895), 
8. 6—Appointment to new village ` offices—Obligation 
to select: from particular families, whether involves 
creation of corresponding right in family. 
The obligation imposed upon the Collector under 
B: 6. of -the Madras Hereditary Village Offices Act 
to make the selection for new offices from a par- 
ticular group of persons, doesnot necessarily include 
or imply the creation of a corresponding right in 
such: persons. [p.-662, col. -1.] - jax 
. It is one thing-to cast on-a person a duty to do 
& certain thing and another. thing altogether .to say 
that by reason thereof any right in respect ofit is 
created in a third party. [p. 661, col. 2.) ; 
Second appeals against the decrees of 
the Court: of the Subordinate Judge, 
Coimbatore, dated the 9th September, 1924, 
in A.S.'Nos. 69 and 67 of 1924 (A. S, Nos, 
354 and 344 of 1923 on. the file of the 
District Court, Ooimbatore), preferred 
against those .of the  .Court of the 
District -Munsif, Udumalpet, in .O. S. Nos. 
915 of 1922 and 19 of 1923 respectively. .. 


Messrs. T. R. Ramachandra Iyer, S. 
Ramaswami Dikshit and S. Srinivasa Iyer, 
for the Appellants. 


The Government Pleader and Mr. 
Muthiah Mudaliar, for. the Respondents. - 


JUDG MENT.—These- two- -appeals- 


arise out of suits instituted with reference 


to the Madras. Hereditary Village Offices: 


Act HI of 1895. The facts are briefly these. 


The village relating to the: suit office was- 


constituted into a separate. village -by 
Separation and thereupon under s. 6 of the 


said Act new village offices were created. 
in respect of the village. The-Collector, : 


whose duty itis to select persons for the 
purpose of appointing to .those. offices, is 
directed by.s. 6 as follows: "In choosing 
persons to. All such now  offieés, the Cols, 
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. yation that the appointment 


s. 


set 


lector shall select the persons whom he maf 


consider the best qualified from among the 


familiesof the last’ holders of the offices 
which have been abolished." It appears 
that the Collector appointed'to the village 
office in question the predecessor-in-interest' 
of the ist defendant in the suit. The 
plaintiff hasinstituted the suit fora decla- 
by the 
Collector of the 1st defendant's predecessor 
was not & proper appointment having 
regard tothe said provisions in s.6 of the 
Aet. The plaintiffs contention was that 
the Ist defendant was related to the holder 
of the office abolished as his father's sister's 
son, and that he himself, the plaintiff, was. 
related to him as his father’s brother's son,- 
that according to the proper construction: 


‘of the expression ‘family’ in the clause 


above referred to, he, the plaintiff, was a! 
member of the family within which choice 
has been directed to be confined by the 
Statute and that the defenfant’s predeces-, 
sor being only the son of the last holder's 
sister was not such & member of the 
family. ; j 
The first question that arises for deter- 
mination is whether the plaintiff has any 
cause of action to sustain the suit. That. 
depends on the further question whether 
the appointment by the Collector resulted: 
in any infringement.of the right vested in 
the plaintiff. For the purpose of the con- 
sideration of this question we might assume 
that the plaintiff is or represents his entire 
family. Then can it be said that the action 
of the Collector in not choosing -a person 
from the family of the plaintiff resulted in 
any infringement of the right of the family 
itself. It has been argued by Mr. T. R, 
Ramachandra Aiyar, the learned Vakil for 
the appellant, that when the Legislature : 
casts an obligation or duty on the Collector. 
to select a person from the family, the. 
family gets a corresponding right asa 
matter of course. -It is impossible to 
accede to any such contention. It is one, 
thing to cast on @ person a duty to doa 
certain thing and another thing altogether 
to say that, by reason thereof, any right in 
respect of it is. created in a! third party. 
If the Legislature had intended to create; 
such rights in the families to the office, : 
there' was no difficulty whatever in using: 
apt language to indicate such intention. 
That has not been done. On the other’ 
hand, that the Legislature treated the old 
offices as entirely abolished and provided, 


ee a 


* 
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for new offices being created, would almost 
seem to indicate that the true intention of 
. the Legislature was that in the appointment 
to the new office so created the officers of 
, Government should not be hampered by 


any such claims. Asitisclear that there 
might be an obligation cast on an officer to 


make aselection from a particular group of 
persons and such obligation need not 
necessarily include or imply the creation 
of a corresponding right in such groupof 
persons, it follows that from the mere fact 
that such afi obligation has been east on 
the Collector we cannot spell out a right 
in thefamily. The view that we have taken 
thas also been taken by Mr. Justice Napier 
in the case of Krishnaswami Naidu v. 
Akkulamma Avergal (1). Though it was 
only an expression of opinion by the 
Jearned Judge and was not necessary for 
the decision of the case before the Court, 
still we may notice that the view taken 
by that learned Judge was the samo that 
we have arrived at on aconsideration of the 
section. If, therefore, there isno room for 
construing that there was any right created 
in the family itself, it follows that an ap- 
pointment made by the Collector could not 
be regarded as-having in any manner 
infringed any such right. —" 
. Bo far we have considered the qusstion 
on the assumption that the plaintiff may 


be regarded as representing the family. It: 


must be noticed also that the plaintiff has 


not chosen to make the other members of: 


the family parties to the suit,even though 
an objection with regard to it appears to 
have been taken at a very early stage in the 
guit. In the view we have taken it becomes 


tinnecessary to discuss the other question, 


. namely, whether the 1st defendant who has 
been appointed by the Collector should 
be regarded ascontended for by Mr. TT. R. 
Ramachandra Aiyar as not being a member 
of the family, It seems to be a much more 
difficult question to solve. The expression 
‘family’ undoubtedly has a very vague 
connotation and used, as it has been, in an 
enactment which refers to persons of all 
nationalities and denominations it neceg- 
sarily followsthat the exprassion ‘family’ 
. would have to be construed with special 
reference to the community with regard to 
which the question might arise. It is also 
dán expression which has various connota- 
' 4 . 


“(1) 50 Ind. Cas, 185; 0 In W. 


90; 24 M. L. T. 489 
919) M. W. N. 39. LN M EC A90; 
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tions verying according to the context 
in which it may’ come to be used. Itis 
possible that many difficulties may arise 
if the question should be required to bs 
decided. But asitis unnecessary for the 
decision of this appeal we prefer not to 
express any opinion with regard thereto. 
In the result the second appeals fail and 


are dismissed with costs. NY : 
V, N. Y. Appeals dismissed. 


LAHORE HIGH COURT. 
MISCELLANEOUS Pret CrvrL APPEAL No. 1945 


or 1997. 

February 9,1928. . ! 
Present:—Mr. Justice Jai Lal. 
NANAK OHAND AND orggRs— OBJECTORS ` 

— Å PPELLANTS 


versus - < 
Tun HINDUSTAN NATIONAL. BANK, . 
Lr». IN Lrgnrpation, THROUGH MR. MADAN 
GOPAL—Orricrat LiQUIDATOR— ; 
RESPONDENT. MM 
Companies—Forfeiture of shares by Directors— 
Irregularity in procedure—Oficial Liquidator, whe- 
ther entitled to take advantage of irregularity. 
` Itis not open to the Official Liquidator to take 
advantage of any irregularity in the procedure of 
the Directors in forfeiting shares so long as the 
Directors wers acting intra vires and bona fide'as he 
stands in the shoes of the Directors. [p. 663, col. 2.] 
Miscellaneous firat appeal from the order 
of the District Judge. in-charge liquidation 
work at Lahore, dated the 4th May, 1927. ' 
i Mr. Jagan Nath Talwar, for the Appel- 
anta, 
Mr. Madan Gonal, for the Respondent. 
-JUDGMENTT.—This is an appeal under 
the Indian Companies Act by Nanak Chand 
and Banersi Das who have both been 
ordered to be retained on the list of con- 
tributories of the Hindustan National Bank, 
Ltd., in liquidation. The learned District 
Judge has held that Nanak Chand original- 
ly purchased twenty shares of the face-value 
of Rs. 100 each in the Bank and that Banersi 
Das purchased two shares of the like value, 
that both of them paid on allotment Rs. 10: 
on each shere aud that the balance has not 
been paid. It was contended by the appel- 
lants that though they signed certain 
documents which on the face thereof 
establish tha fact that they did purchase 
those shares, they were made to sign those: 
Qocumonte by fraud exercised by. ene Jagan, 
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Nath, an employee of the Bank, This Jagan 
Nath, itappears, is absconding and could nat, 
therefore, be examined to contradict the 
Btatements of the appellants. The appel- 
lants, however, are business-men and the 
burden -lay heavily on them to prove that 
they signed those doauments under the 


influence of fraud exercised by Jagan Nath ` 
and [have no hesitation in agreeing with . 


the learned District Judge that they hava 
failed to establish the existence of any 
fraud. 

‘Tt, however, appears that on the 22nd 
af July, 1925, a resolution was passed 
ata meeting of the Directors of the Bank 
forfeiting the shares allotted to the appel- 
lànts. The learned District Judge has 
declined to give effect to this resolution on 
the ground that under Art, 71 of the Articles 
of Association of the Bank the presence of 
three Directors was necassary to constitute a 
valid meeting at which a resolution of for. 
feiture could be passed. A reference to 
Art.71, however, shows that the view of the 
learned Judge is entirely wrong. That 
article reads as follows :— 

' “The continuing Directors may act 
notwithstanding vacancy in their body, but, 
if and so long as their number is not reduc- 
ed below three, the continuing Directors 
may act for the purpose of increasing the 
number of Directors to that number or of 
summoning a general meeting of the Com- 
pany, but for no other purpose.” 
~ It would thus be observed that this article 
has nothing to do with the meeting of 
Directors, On the other hand, all that 
article provides is that there must always 
be three Diractors ofthe Bank, but so far as 
the meeting of theBank and the quorum 
there are concerned, itis Art. 70 that applies. 
‘The article provides that the quorum 
‘necessary for the transaction of the business 
of Directors shall be two. 

Counsel for the Bank after carefully 
examining these two articles finally, con- 
ceded that thecontention of the appellants is 
correct. He, however, contended that it 
has not been established that there had 


.been any call by the Bank, failure to - 


eomply which entitled the Directors to 
forfeit the shares or that any notice prior 
‘to the forfeiture had been given to the 
appellants. In the first instance, from the: 
evidence givan by the Official Liquidator 
in this ease it appears that in the resolu- 
tions forfeiting the shares it is expressly 
stated that the appellents have not paid the 
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Moreover, I consider that itis not open to : 
the Officiel Liquidator to take advantage ; 
of any irregularity in the procedure of the 

Directors in forfeiting the shares so long- 
as the Directors were acting intra vires; 
and bona fide, In this respect the Official 

Liquidator stands in the shoes of the Direc-: 
tors and, therefore, itis not opén-to him: 
to take advantage of the default of those 

whom he represents. F'urther, there is no. 
evidence on the record to show that the. 
procedure adopted by the Directors was in. 
any way irregular. In fact no such allega- 
tion was .made before the learned Distriat 

Judge and the matter has apparently been 

for the first time raised before me. This 

the Official Liquidator is not entitled to do. 

The bona fide of the Directors was not ques- 

tioned before me. 

, The only ground on which the learned 

District Judge has held the order of for- 

feiture to be invalid is the se-called incom- 

petency of two Directors to hold a meeting 
ofthe Board. This has already been héld 
to be a wrong view ofthe Articles of Associa- 
tion. . The result is that this appeal is 
accepted and the order of the learned Dis- 


' trict Judge is set aside. E 


The appellants will have their costs 
against the Official Liquidator. 
R. L. Appeal accepted. 


PRIVY COUNCIL, E 
CONSOLIDATED APPHALS FROM THE Patna HIGH 
Court. 

March 22, 1928. 
Present:—Viscount Sumner, Lord Atkinson, 
Lord Sinha, Sir John Wallis and Sir 
Lancelot Sanderson. 

Kumar KAMAKHYA NARAYAN 
SINGH —PLAINTIFF—AÀPPELLANT 
versus 

. RAM RAKSHA SINGH AND oTRERS— 

DEFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art.  114— 
Transfer of Property Act (IV of 1882), s. 116— 
Landlord and tenant—Mukarrari istemrari lease 
tenable for life of grantee only—Hffect of heirs or 
assigns of grantee holding over—Adverse assertion of 
perpetual tenure—Acquisition of title as permanent 
mukarraridars by adverse possession. 

A “mukarrart istemrari" lease af a fixed annual 
jamma or rent is merely & life-grant and terminates 
with the life of the grantes. [p. 667, col. 1.] 

“Where on the death of the original lessee hig 
heirs and assigns liocld ever, and openly and cone 
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tinuously assért that the interest conveyed by the 
mukarrari istemrari lease was of a perpetual, per- 
manent and heritable nature, they thereby, by such 
continued assertion of an adverse right for more 
than 12 years prior to the suit, acquire aright to 
hold the land as permanent mukarraridars by pre». 
scription and adverse possession (under Art. 144 of 
the Limitation Act, 1908). [p. 668, col. 1.] 

"Their Lordships concurred with the High- Court 
in holding that the evidence on the record was not 
sufficient to establish the case which the plaintiff 
(landlord) admittedly had to make out in order to 
succeed, namely, that after the termination -of the 
lease for life (by the death of the grantee), there 
was. existing between the predecessor-in-title of the 

laintiff as landlord, on the one hand, and the 

eirs of the original mukarraridar as tenants, on 
the other hand, sucha relation as to create'a ten- 
ancy from year to year. On the contrary the evidence 
showed that after the expiration of the lease for life the 
plaintiff's predecessor-in-title did not, in fact, claim 
to bethe landlord and did not recognize the heirs 
of the mukarraridar as tenants; he did not admit 
any tenancy onthe part ofthe defendants or their 
predecessors and he did not, in fact, allow the 
defendants or their predecessors to be in possession 
as tenants. The parties were really at arm's 
length, the heirs of the original lessee were assert- 
ing their permareent interest with a liability -to pay 
rent, a right which the plaintiffs predecessor re- 
fused to recognize, but which they (Ze. the heirs) 
continued to assert consistently and which they had 
asserted ever since the death of the original lessee, 
[p. 670, col. 1; p. 671, col. 1.] 
. Under these circumstances it could not be inferred 
(there being admittedly no express agreement) that 


there was an implied agreement between the plaint- ` 


iff's predecessor-in-title and theheirs of the original 
mukarraridar that they should continue in possession 
as tenants from year to year. «The plaintiff having 
thus failed to prove that the relationship of landlord 
and tenant upon which he relied was in existence 
within 12 years prior to the institution of, his suit, 
the suit for possession was barred by the Limita- 
tion Act, 1908. [p. 670, col. 2.] 
Jadu Nath Belel v. Raj Narain Mukerjee (8), 
distinguished. 
Consolidated appeals from three decrees 
ofthe High Court of Patna, the first two 
dated the 6th August, 1924, (Jwala Prasad, 
A. O, J., and Macpherson, J., reported as 84 
Ind. Cas. 586 and Jwala Prasad, A. O.J., and 
Kulwant Sahay, J., reported as 86 Ind. 
Cas, 387) and the third dated the. 19th 
March, 1925 (Dass and Adami,JJ.), which 
reversed the. decree of the Subordinate 
Judge, Hazaribagh, dated respectively 
the 10th, 25th and 6th June, 1921, and made 
^in Suits Nos. 58.and 87 of 1920 and Nor 35 
of, 1919. s 
FAOTS.—The suits 2? were . ejectment 
‘suits brought on behalf of the minor 
‘Raja of Ramgarh (now appellant) as land- 
lord. against the respondents respectively 
-as tenants to whom notice to quit had 
been given. The main defemces in each 
Suit. were (1) that the suits were~ barred 
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by limitation, (2) that the defendants held. 


the land from the appellant under ‘a per- - 
manent tenure, and (3) alternatively, that: - 
if the ‘enure was not originally perma- ” 
nent the defendants had for more than 12 ` 
years asserted it to be such and they had : 
thereby acquired the right  to.'hold the’: 
land as under a permanent tenure, 5 

Both the Subordinate Judge and the- 
High ‘ourt held that the mukarrari: 
leases relied on as creating permanent’ 
tenures were leases for lives which had: 
long since expired and accordingly ne- 
gatived thesecond ofthe above defences. | 

The Subordinate Judge held that the” 
defendants respectively, viz. the heirs end: 
sub-lessees of the late -mukarrider had. 
since the expiry ofthe leases ‘paid rent 
to the landlord, who had assented to their 
continuing in possession, and that the 
leases had thus been continued from’ 
year to year, and that notices to quit having 
been duly given the plaintiff was entitled to 
decreesfor ejectment. - 

The High Court considered that the 
third af the above defences was estab- 
lished and accordingly made decrees dismiss- 
ing the suits. 

The present appeals to His Majesty in 
Counci: were preferred on ‘behalf of the 
plaintif, who is the grandson of Raja 
Ramnath Singh of Ramgarh, the grantor 
of the said mukarrari leases. 

The material facts in all three suits 
are similar, although the evidence varies 
in esch case. It appears -that in the 
years 1864 to 1866 the ancestor of the 
plaintif the proprietor ofthe Ramgarh 
estate, granted a large number.of villages 
in mukarrari istemrart leases to sever&l 
persons. The present appeals relate to 
three leases, dated the 4th - April, 1865, 
the dlst December, 1865and the 9th April, 
1866. The documents purport to-grant “a - 
mukarrart istemrari lease" at a fixed 
annual jamma or rent. The leases further 
provide that the lessees “shall have no right 
at all to transfer the said mauza, and 
that if we do so it shall be null and 


t 


void'. 


It is sufficient, for .purposes ofthe pre- 
sent report, to state the pleadings and 
findings at some length in one suit only, 


_namely, No. 38of 1920. 


The plaint set out-the facts of the case 
and prayed for a declaration that the de- 
fendants hadno permanent dnd ‘heritable 
interest in the said villages aud ‘that they 
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had no right to possession after the ez- 
piry of the notice to quit, . "E 
By their written statement the respond: 
entsraised the alternative defences set out 
above, And they further pleaded inter alia 
as follows:— 
_“That ‘subsequently Saiyid Muzaffar 
Hussain mukarraridarsold his entire right in 
Mauza Jabri Jebri for consideration under a 
registered deed of absolute sale, dated 
the ist August, 1879, (corresponding to 
29th Sawan, 1936 Sambat),to Babu Sahay 
Singh son of Babu Bishwanath Singh, 


ə common ancestor of these defendants, 


and put him in possession thereof. These 
defendants were in possession during the 
lifetime of their common ancestor, and in a 
similar manner they have continued to be 


andare in possession of the same after his 
death." | 
On the said pleadings the following 
issues, among. others, were fixed for 
trial:— < 
1. Has the plaintiff any cause of action 


“for this suit? 
^. 2. Is the suit barred by limitation? 

3. What isthe meaning of the terms 
“Mokarari Istemrari"? Do they mean life- 
‘grant or leasein perpetuity? MY 

4. Have the defendants been tenants 
from year to year with the assent ofthe 
‘landlord after the death’ 
.lessee? - 

9. Have the defendants obtained a 
right to'hold the mauza in suit by preserip- 
‘tion and adverse possession. 

The suit having come on fortrial before 
the Subordinate Judge, he delivered hig 
judgment therein on the 10th June, 1921, 


. and made a decree ag prayed by the 
plaintiff. 
The Subordinate Judge first decides 


"e 


- 


- 


€ 


“till 1899, and 


‘the third issue in favour 
and holds that the  mokarrari 


the second issue he finds 


that Sahay 
Singh held over 


with the assent of the 


landlord and became a ‘tenant from year 


to year—this was the 

him in the notices to 
pudiated by him; and the evidence shcwed 
that hehad paid ‘rent to the mortgagee 
that after the mortgage 
‘hagexpired the landlord had expressed 
his willingness that he should remain in 
possession paying rent as before. 
it was argued for the defendants that about 


position assigned to 


. 4902 Sahay Singh asserted ‘title as a 
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until notices 


barred by limitation". 


of the original 


of the plaintiff © 
lease ex-. 
pired on the death of the grantee. On. 


quit and not re-~ 


But ~ 
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permanent mukarridar under the léasa of 
1865 and that that was in. law such assertion 
of au adverse title as that the period of 
limitation should be computed therefrom, 
Apart from the question of the validity 
ofthe legal contention, the Subordinate 
Judge observes that the -evidence did not 
prove such an assertion of g permanent 
title, and he adds:— 
"Having regard to all this my findings 
are that the defendants have not acquired 
the right to hold the 
prescription or adverse pPosgession, and 
that they continued to remain in posses- 
sion of the villages .as yearly tenants 


to quit were served on 
them in 1019, and that the suit is.not 


Against the said decree.of the Sub- 

ordinate Judge the defendants preferred 
an appeal to the’ High Court, Patna 
(Jwala Prasad, A. O, J. and Macpherson,.J.), 
which on the 6th August, 1924, reversed 
the judgment of the Subordinate Judge 
ane made a decree dismissing the plaintifs 
suit, . 
. The learned Chief Justice (Sir Jwala 
Prasad), delivering the judgment ‘of the 
ue Summarised the defence ag fol- 
ows :— 


“The defendants assert that the original 


i patta (Ex. 1) of 
olst December, 1865, that the defendants 

8 permanent mukarrari in- 
terest by the kabala (Ex. B) in 1879 and 
since then have -been in possession in 
virtus thereof and that they are in 


. adverse possession of the Same and are 


not year to year tenante with the per- 
mission of the landlord after the death 
of the original leggeeg, They also plead 
limitation." 

On the construction of the .lease of 
1865 the -learned Chief Justice affirmed 
the decision that it:terminated with the 
life of the grantee. But he. decided -tbe 
issues other than the third in favour of 
the defendants. He sayg (dissenting from 
the Subordinate J udge) “that the defend- 
ants had more than 12- years before 
ihe suit claimed that the interest con- 
veyed by the mukarrari isiemrari lease 
was of a . permanent nature, and adds, 
"the defendants never claimed to hold 
on any terms other than ag permanent 
mukarraridars.”’ And, holding that. the 


disputed Villages -by. 


related to Suit No. 58 of 
was instituted on the 1st April, 1920. 

. . The plaintiff,being a minor and a ward of 
. Court, sued through his next friend: 
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yule in the Transfer .of Property Act, 
s. 116, had no application to the case 
which has deemed to come under the 


` Limitation Act, Art. 144 (as to adverse 


possession), he concludes his judgment as 
follows;— 

` "[ would, therefore, hold in disagreement 
with the view of the learned Subordinate 
Judge that the defendants had before the 
date.of suit acquired a right to hold the 


Anauzas in suit as permanent mukarrari- 


dars by prescription and adverse posses- 
sion, I algo hold that the defendants 
were not tenants from year to year and 


' that the suit is barred by limitation." 


The judgments ofthe High Court in the 


“first two suits are reported in I. L, R. 4 
Pat. 139 (s. o. 84 Ind. Oas. 586) and in 86 - 
. Ind. Cas. 387. 


t^ Messrs. Lowndes, K. C. and K. Brown, for 


‘the Appellant. zx 
. Messrs. De Gruyther, K. C,, and Dube, for 
the Respondents. 


JUDGMENT. 
Sir Lancelot Sanderson.—These 


„are consolidated appeals by Kumar Kama- 
_khya Narayan Singh, the plaintiff in three : 
. suits, against three decrees of the High 


Court of Patna, the first two dated the 


' 6th. of August, 1924, andthe third dated 
.the. 19th of March, 1925, by which the 
- deerees ofthe learned Subordinate Judge 
. were reversed and the plaintiff's suits 
. were dismissed. 7 


The first appeal, viz, No. 13 of 1926, 
1920, which 


.the defendants were alleged to be the 
heirs or assigns of Syed Mazaffar Hussein 
. and Syed Mahamad Hossein. 


thatthe defendants had nopermanent and > 


The plaintiff, as the proprietor of the 


Ramgarh estate, claimed a declaration 


. heritable interest in the villages Jabda 


F Ped . 


and Jobdi. There was a further claim 


for possession ofthe said villages and mesne 


profits. : 


The High Court came to the conclusion ` 


that the defendants had made a definite 
assertion of an adverse right more than 


. twelve years prior to the suit, that they 


` mukarraridars and that - the 


always claimed to hold as 


permanent 
suit was 


. barred by Art. 144 of the "Limitation 
cAch P i l . ám 
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' The material facts are as follows :— S 

Ihe two above-mentioned villages were 
leased by the plaintiff's predecessor, Maha- 
raja “Shri Shri Ramanath Singh, on the 
91st December, 1865, to the said Syed’ 
Mazaffar Hossein and Syed Mahamad Hos- 
Bein. . 
` The kabuliyat, which was produced, shows 
that the lease was “mukarrari istemrari" 
atan annual rent of Rs. 344. The mukar- 
raridars undertook to cultivate the villages 
‘and keep the tenants contented. , 

It was provided that they should have 
mo right to transfer the villages, that 
they should not cut fruit-bearing trees, 


&nd that they would bear the expense 
relating to earth work. 


On the 17th September, 1875, Syed 


‘Mahamad Hossein executed an ikrarnama 
Stating that he had no interest in the 


lease. , 
On the Ist August, 1879, the other 
lessee, Syed Mazaffar Hossain, assigned 


‘his interest in the villages in considera- 


tion of the sum of Rs. 1,861 to Sahai 
Singh, who was the predecessor-in-title 


' of the defendants Nos. 1 to 10. 


The deed recited that the said villages 
were held by Syed Mazaffar Hossein in 


‘perpetual mukarrariistemram. . 


Both the original lessees died about 
1891. Sahay Singh, the assignee, remain- 
ed in possession of the villages until 
his death, which occurred about 1915: 


 Bince that time the defendants continued 


in possession. 
. It appeers that the Ramgarh Raj had 
given a usufructuary mortgage, to one 


` Narsingh Dyal Sahu, who was in pos- 


session of the two villages from 1891/ 
1892 to 1897/1898. The mortgagee sued 
the original lessee, Syed Mazaffar Hossein 
and the predecessor-in-title of the de- 
fendants for rent, and obtained decrees, 
which were dulypaid by the defendants 
or their predecessor-in-title. It is an 
admitted fact in this’ case that no rent 
was paid to the original lessor, the Maha- 
raja, or his successors by Sahay Singh, 
or the defendants. Notices to quit were 
served in 1915 and again on the 20th 
August, 1919, but the defendants remain- 
ed in possession, and, accordingly, the suit 
was brough; in 1920. À 

In orabout the year 1903, Sahay Singh 
apparently was willing to pay rent to the 
plaintiff's predecessor-in-title, provided that 


' his name was entered as the holder of the 
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mukarrarcinterestand that he was given 
eceipts made outin his own name. . 

~ The plaintiff's predecessor-in-title refused 

to do this, but expressed his willingness to 

Teceive rent and give marfatdari receipts. 

Sahay Singh refused to accept marfatdari 


receipts, and consequently no rent was paid. 


by Sahay Singh to the original lessor. 
It may be taken as a fact that rent was 


. Paid to the mortgagee, and that after the 


mortgage came to an endabout 1898, na 
fent was paid by Sahay Singh or the defend- 
Buts. to anyone. - 

‘It appears that the predecesser-in-title of 
ihe plaintiff had instituted suits for posses- 
sion against the heirs and assigns of mukar- 
raridars holding under leases similar in 
terms tothe lease in the present case, 

. In 1877 the predecessor-in-title of the 
plaintiff was unsuccessful, but in 1903 he 
got a decree for possession against one 
Narsingh Dyal Sahu. The appeal to the 
High Court of Calcutta in that case is 
Pe Dyal Sahu v.Ram Narain Singh 


"It was decided by the High Court, relying 
upon a decision of the Judicial Committee 
of the Privy Council, that the words 
“mukarrari istemrari" do  notsn their 
lexieographieal sense primarily imply any 
heritable character in the grant as the term 
“ mourasi" does: but that they simply 
imply permanency from which in asecond- 
ary sense such heritable character might be 
Inferred, it always being doubtful whether 
they meant permanent during the lifetime 
of the persons to whom they were granted 
or permanent as regards hereditary cha- 


racter, and that the words do not per se 


convey an estate of inheritance. 

"^ It was held that the tenures created by 
the leases in that.case were grants tenable 
for the life of the grantee only and that 
a were neither heritable nor transfer- 
able. 

The position, therefore, seems to have 
been that from and after 1877 the predecessor- 
in-title of the plaintiff was alleging that 
in the case of leases similar to that in the 
present appeal, the grant came to an end 
when the original lessees died. Oa the 
other hand, the mukarraridars were 
maintaining the position that such leases 
conveyed an estate of inheritance—until 
in about 1903 the  predecessol-in-title of 
the plaintiff succeeded in obtaining a 
decision in his favour. 

(9,300.98, | 
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It was not alleged on behalf of the 
plaintiff-appellant at the hearing of this 
appeal that the lease of December, 1864, 
was more thana leasa for the life of the 
original lessees, but the above-mentioned 
facts are material in considering the other 
contentions urged on behalf of the parties 
to this appeal. A 
- It was argued on behalf of the plaintiff. 
appellant that when the mortgagee in 
possession demanded and received rent 
from the predecessor-in-title of the defend- 
ants, he was acting under the provisions-of | 
8.76 (a) of the Transfer of Property Act, - 
1882; that as long as the mortgage was 
in force the powers of the ‘proprietor-mort- 
gagor were vested in the mortgagee; that 


- when the terms of the mortgage came to an 


end about the year 1898, the predecessor- 
in-title of the defendants became the tenant 
of the predecessor-in-title of the plaintiff, 
and, therefore, that the defendants cannot 


.get up adverse posséssion, e - 


It was argued further on behalf of the 
plaintiff that the nature of the tenancy was 


.a holding over by Sahay Singh and his suc- 


cessors upon the terms of the original 
lease, except as to duration; that by reason 
of s. 116 of ‘the. Transfer of Property Act, 
1882, it beeamea tenancy from year to year 
that it remained in existence until notice to 
quit was given, and, therefore, that the 
tenancy was in existence within twelve 
years of the institution of the suit and 
that the suit was not barred by the Limita- 
tion Act. | 

The main question, therefore, to be 
determined is whether after the termination 
of the original lease in or about 1891, there 
was existing between the .predecessor-in- 
title of the plaintiff and Sahay Singh or the 
defendants such a relation asto create a 
tenancy from year to year. l 

It is clear that there was no express 
recognition of the defendants or their 
predecessor-in-title as tenants by the 
plaintiff's predecessor-in-title. 
. In their Lordships’ opinion, on the facts 
established in this case, the payment of 
the rent-decrees obtained by the mortgagee 
against Syed Mazaffar Hossein, the original 
lessee, and Sahay Singh was not sufficient 
to create a tenancy between the mortgagor 
and Sahay Singh or the defendants. 

The mere payment of the rent-decrees 
obtained by the mortgagee is not inconsist- 
ent with the case of the defendants and 
their predecessors-in-title that they were. 


we ew 
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permanent tenure-holders, The payment 
of the rent may well have bean made in 
order to -preserve the tenure, on which they 
relied from being sold. |. 

In their Lordships' opinion, it has been 

established that the position between the 
predecessor-in-title of the plaintiff and the 
defendants’ predecessor-in-title was that, 
on the one hand, the Maharaja was assert 
ing that the grant to the original murar- 
varidars conveyed a life-interest only, and 
that after 1891 the predecessors of the 
defendant? had no right to be in possession 
of the lands. On the other hand, the 
mukarraridars and their assignees were 
claiming that the lease was of & permanent 
heritable character, and that this was the 
position up to 1903, when Sahay Singh 
endeavoured to get his name entered as the 
holder of a permanent tenure, and the 
proprietor refused, and would only agree to 
give marfatdaxi receipts, which Sahay Singh 
declined to accept, with the result. that 
Sahay Singh remained in possession without 
paying any rent. 
Poe far tom being in agreement as to 8 
tenancy, the parties were at arm's length 
and, in their Lordships’ opinion, after the 
termination of the lease for lives, there was 
no recognition by the plaintiff or his pre- 
decessor-in-title so as to constitute the de- 
fendants or their predecessors-in-title ten- 
ants, as allegad by the plaintiff. In fact, 
the-evidence shows that the then proprietor 
of the Raj refused to recognise the défend- 
ants’ predecessors as his tenants. 


ege circumstances their Lordships 
ES oe that the plaintiff failed to 
prove that the relationship of landlord and 
tenant, which he relied, was in existence 
within twélve years prior to the institution 
of his suit, and that, therefore, the plaint- 
iff's suit for possession was barred by the 
Limitation Act, and this appeal should be 
dismissed. 
jae Appeal No. 82 of 1936, relat- 
ed to Suit No. 87 of 1920, which was insti- 


tuted on the 1st April, 1920. 


The plaintiff is the same as the plaintiff 
' in the last appeal, and sued as the proprie- 
tor of the Ramgarh estate for a declaration 
that the defendants have no permanent and. 
heritable interest in the three villages 
mentioned in the plaint, and that their 
right to possession ceased at thee end of the 
Sambat year 1976, for possession of the said 
villages and for mesne profits: 
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The fects of this case are different from 
the facts in the last appeal, but the main 
issue between the parties is the same. 

In 1865 the wife of the then owner of the 
Ramgarh estate, acting on his behalf and 
with his consent, granted a mukarrart 
istemrart lease of Tulsi Mahto and Lach- 
man Mehto. 

A RR died in1866 and Tulsi died in 


The defendants Nos, 1to3 and 5 are the 
heirs of the original mukarraridars of the 
three villages. Thedefendants Nos. 11 to 
16 and 18 to 22 are dar-mukarrirdars. 

The other defendants who contested the 
suit relied on a defence which succeded at 


. the trial,and which has not been disputed 


in the appeal. 

Thelesrned Judge who tried the suit 
made a decree for possession in favour of the 
plaintiff, except as to 4'OU acres being in 
the possession of certain defendants therein 
specified. The learned Judges of the High 
Court were of opinion that the decision of 
the learned Subordinate Judge in so far. as 
he decreed the plaintiff's suit for possession 
against the defendants other than the de- 
fendants Nos. 6 to 9 should be set aside, 
and accordingly the plaintiffs suit was 
dismissed. n toto, | l 

The plaintiff alleged that the right of the. 
lessor and his heirs to re-enter accrued on 
the death of the last surviving grantee, viz., 
in 1883, but that the defendants, who were 
the heirs or assigns of the original grantees 
remained in possession with the assent of ' 
thelandlord as tenants from year to year; 
that at the time ofthe preparation of the 
Record of Rights they asserted that they 
were entitled to continue in possession ag 
mukarrari istemraridars. Notices to quit, 
therefore, were served in 1915 and again 
in September, 1919, but the defendants re- 
mained in possession, and this suit was ins- 
tituted in 1920. 

After the death of the last survivor of 
the original mukarraridars, the heirs re- 
mained in possession and paid rent to the 
predecessor-in-title of the plaintiff, but re- 
ceipts wer» given in the marfatdarz form, 
i.e.,the receipts were made out in the 
names of the original mukarraridars, but the 
names of the persons who made the, pay- 
ment were also entered in the documents. 

Thispractice was continued until about 
the year 1598. 

At or about that time one of the defend- 
anis went to Padmaand requested the Mas 
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haraja to accept rent and give a receipt to 
the person paying the rent in his own 
name, ‘ : 

The Maharaja refused to accept the rent 
and to grant a receipt as requested. °  .' 


Afterthat time no renf was paid, and it 


was alleged in evidence on behalf of the 

defendants that no demand for rent had 
.been made on behalf of the Maharaja since 
the above-mentioned incident. 

As in the first appeal, it was agreed by the 
parties to this appeal that the original 
lease of 1865 conveyed a life-estate only. 

It was, however, contended on behalf of 
the plaintiff-appellant that after the death 

of Tulsi Mahto in 1883 the heirs of the ori- 
ginal mukarraridars, who remained in pos- 
session, were tenants on sufferance, and 
that when they paid rent, which was' accept- 
ed by the predecessors-in-title of the plaint- 
iff, they became his tenants from year to 


year by operation of law that this tenancy 


continued until it was determined by the 
notice to quit, and consequently that the 
suit was in time. 

In short, it was argued that the relation- 
ship of Jandlord. and tenant between the 
predecessor-in-title of the plaintiff and the 
heirs of the original mukarraridars came 
into existence in 1883 ; and that the mere 
 non-payment of rent did not put an end 
to guch relationship, which existed until 
the notice to quit was given in 1919. 


The main defendants alleged that the 
heirs of the original mukarraridars and their 
assignees had been in adverse possession 


of the property.in suit for more than twelve - 


years before the suit, by right of permanent 
mukarrari interest therein, and the High 
Court accepted this contention and decided 
the appeal in their favour. l 


In answer to this argument it was urged 
on behalf of the plaintiff-appellant that, 
where a tenant admits that he holds as a 
- tenant of the person who claims to be his 
landlord, but disputes the terms of the ten- 
ancy and sets up terms more favourable to 
himself, he does not, though he fails in 
establishing a more favourable tenaucy, so 
far deny him landlord’s title as to work a 
forfeiture, and that a man, who admits he is 
' g tengnt cannot rely cn adverse possession 
by asserting alarger tenancy than that ad- 


‘mitted by his landlord: and that when the. 


: persons who are defendants in an ejectment 


: puit are tenants, they cannot obtain theright 


of permanent occupancy by prescription, 


+ te 
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The decisions in Maharaja of Jeypore v. 


“Rukmini Pattamahadevi (2), Beni Pershad 


Koeri v. Dudh Nath Roy (3), Madhavrao 
Waman Saundalgekar v. Raghunath 
Venkatesh Deshpande (4) and Nainapillat 
Marakayar v, Ramanathan Chettiar (5) and 
other cases were referred to. 

Their Lordships do not think it neces- 
gary to refer to the above-mentioned cases 


. jn detail, for-the facts of the present case 


do not, in their opinion, bring it within the 
rulings contained therein. 

In this case the: evidence goes to show 
that after the expiration of the lease for 
lives the plaintiff's predecessor-in-title did 
not,in fact,claim to be the landlord, he 
did not admit any tenancy on the part of 
the defendants or their predecessors and 
he did not, in fact, allow the defendants or 
their predecessors to be in possession a8 
tenants. 

Their Lordships need not refer again at 
any length to the position which existed 
at the material times between the plaintifi's 
predecessor-in-title and the mukarraridara 
ofthe estate, 

It maybe summed up.in the words of 
the learned Judge who delivered the judg- 
ment in the High Court:— 

“The Ramgarh estate consistently and 
uniformly held out that the. estate granted 
under the istemrari mukarrari deeds was 
only a life-estate to enure during the lifetime 
ofthe grantees. The heirs of the grantees 
equally consistently insisted that the grants 
were permanent and heritable grants.” 

This was thestate of things when Tulsi 
Mahto died in 1883, 

The question then &rose what was the 
position of the heirs of the mukarraridars. 

The heirs were claiming a permanent 
right and endeavouring to establish it by 
getting the landlord to accept rent and 
give a receipt in their name. The lands 
lord was receiving the rent, but protecting 


(2)50 Ind. Cas: 631; 46 I. A. 109 at p. 118; 36 M. fa 
J. 543; 17 A. L. J. 552; 29 O. L. J. 628; 21 Bom. L. Re 
655; (1919) M. W. N. 271; 23 O. W, N. 889; 26 M. L. T, 
16; 42 M, 589; 10 L. W. 381 (P; X. 

(3) 26 I. A. 216; 27 O. 156; 4 O. W.N. 274; 7 Sar. P, 


.@. J. 580; 14 Ind. Dec: (N. 8.) 103 (P. O.). 


(4) 74 Ind. Oas. 362;.50 I. A. 255; 25 Bom. L. R. 1005; 
(1923) M. W. N. 689; A. I. R. 1923 P, O. 205; 33 M. Lı 
T, 389; 47 B. 798; 28 O, W. N, 857; 20 L. W., 248; 47 M, 
L. J. 248 (P. O.). 
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: himself by.giving receipts in the names 
‘of the original mukarraridars. l 
In their Lordships’ opinion the- effect of 
this was that therent was paid and receiv- 
ed. by the parties respectively without 
prejudice to their above-mentioned conten- 
- tions until the question of the rights in 
' respect of the lease was settled. 
Then there came a time, viz., about 1898, 
: when the defendants, who are heirs of 
the mukarraridars, or one of them on their 
- behalf, demanded receipts in their own 
mame; tbe landlord refused to give 
such receipts and no more rent was paid. 
: The question is whether it can be infer- 
: red from these facts (because there is no 
“express agreement) that there was an 
. implied agreement between the plaintiff's 
r predecessor-in-title .and the heirs of the 
original mukarraridars that they should 
".eontinue in possession as tenants from year 
. to year, forit was admitted on behalf of 
. the plaintiff-appellant that unless he can 
c establish that there was such a tenancy, 
he cannot succeed in this appeal. 
In their Lordships’ opinion this appeal 
. Tnust be decided upon the special facts of 
‘the case, which go to show, as already stat- 
; ed, that after the lease for lives expired 
: the plaintiffs predecessor-in-title--did not 
. recognise the heirs of the mukarraridars 
< as tenants, He wasaware of the position 
; taken up by: the heirs of the original 
vr mukarraridars and the permanent right 
which they claimed and which they were 
? desirous of establishing, and he was at 
pains not to do anything which might . þe 
'v taken to récognise that right. The parties 


TOA 


^ 


were really at arm's length; the heirs-of - 


: the original lessees were asserting their 
permanent interest with a liability to pay 
+ yent;a right which the Maharaja refused.to 
+ recognise, but which they continued to 
assert consistently and which they had 
- asserted ever since the death of Tulsi 
_Mahto in the'year 1883, ; ; 
It was argued that the principle contain- 
'. ed in the provisions of 8. 116 cf the Trans- 
° fer of Property Act, 1882, should be applied, 
for althoughit could not besaid that this 
case came expressly within the provisions 
‘ofthe section, itwas argued that the pro- 
visions thereof should be used by way of 
. analogyas laying down a rule of equity 
“and good conscience. In their Lordships’ 
opinion this is not a case of the lessee or 
' under-lessee.holding over within the mean- 
‘fog of the section, but even if the case 


£ 


» 
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.'on the 20th February, 1919. - 
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were to be considered on the assumption 
that the provisions of the section were 
applicable, the facts of this case would go 
to show, as already stated, that the parties - 
jn paying and accepting rent after the 
expiration of the lease for lives were acting 
without prejudice to their respective còn- 
Aentions, and it would have to be held that 
‘there wasan “agreement to the contrary” 
. Which would prevent the application of the 
provisions of the section in the present 
Case. | i 
Much reliance was | placed by the 
-learned Counsel who appeared for the 
. plaintif-2ppellant on the case of Jadu Nath 
. Belel v. Raj Narain Mukherji (6).- The 
-learned Counsel. argued that the, àbové- 
mentioned case was on all fours with the 
_case now under consideration. .  ; 
Their Lordships are unable to take: that 
- view. A reference to the case will show 
| that the facts ofthe cited case are materially 
c different from the facts of .this-case, ..- ~ - 
The learned Judges of the High...Court, 
.in the cited case stated’ in their judg- 
. ment:— Paes er a 
“It appears that-after his purchase, Jadu 
Nath Belel held the jote in the name of. the 
original tenant....... ne ARG. both parties 
must be held to have accepted the. position 
: that Jadu.Nath Belel. was. paying. reht.in 
the name of the old tenant and that. the 
plaintiff was his landlord."“ ^" ""- 
' Their Lordships are not concerned to 
- express any opinion as to the’ correctness 
“of the above-mentioned decision, it is 
€ sufficient for them to note the finding. of 
“fact, upon which the case rested. . f 
On the facts of the case now Vefore: the 
. Board, their Lordships have arrived at the 
conclusion that. the predecessor-in-title: of 
- the plaintiff did not recognise the heirs of 
. the mukarraridars as his tenants- from year 
* to year, which finding in itself differentiates 
, the case from the above-mentioned cited 
- case, "ELE 
.. Their Lordships, therefore, are.. of 
- Opinion that the plaintiffs claim for’ pos- 
,SeSsion was barred by the. Limitation. Act, 


- 


ro 


s Bid tbat this appeal should be dismissed.: 


» The third appeal, No. 102 of 1926, related 
- to Suit No. 35 of 1919, which was. instituted 
' The plaintif is the same as in the two 
‘ other suits and sued asthe proprietor’ of the 
“Ramgarh estate; im, réspect of certain 


(0) 19 Ind, as. 884; 17.0, W, N, 469, 


: 108 I. 0, 1928 
villages mentioned in the plaint; he claimed 
(1) a declaration that the- defendants have 
no permanent and heritable interest in the 
said villages and that their right to posses- 
sion ceased at the end of the Sambat year 


1974, (2) possession of the villages, and.(3) - 


mesne profits. n 
The defendants were alleged to be heirs 
or assigns of Bhagwan:Ram Pandey and 


' Mohan Ram Pandey. 


~ 


= 


Thelearned Subordinate Judge gave a 


decree for the plaintiff against the defend-' 


. ants, with the exception. of defendants Nos. 


+ 


b 


‘ allowed the 


= 
be 


20, 20 (a) and 21. 

Thelearned Judgesof the High Court 
appeal and dismissed the 
plaintiff's suit. : 


, .in 1866 the then proprietor of the Ram- 


garh estate granted a mukarrari istemrart 


` lease to Bhagwan Ram Pandey and Mohan 


Ram Pandey. 
Mohan Ram Pandey, the survivor of the 


. two lessees, died in 1884. 


As already stated, it is not now alleged 


“that the lease of 1866 would be effective 


for more than thelives of the above-men- 


‘tioned lessees, The predecessor-in-title, 


therefore, of the plaintiff became entitled ` 
' to possession of 


the said villages in 


. 1884 and this suit was not brought until 


ae 


The main point. in this appeal is. the 


“game asin the second, which has already 


= Y — 


been considered. 
. Indéed, the learned Counsel who appeat- | 


' ed on behalf ofthe plaintifi-appellant stated 
` that there: was .no material difference 
betweén the second and the third appeals. 


“The learned Judges of the High Court 


“Game to the conclusion on the facts of 


' this case that the plaintiff's predecessor- : 


» 


in-title was not willing to recognise the 


. defendants as tenants, and that the suit was 
` barred by the Limitation Act. 


H wn, 


Their Lordships are of opinion that this 
conclusion is correct and that the evidence 


“in this appeal is not sufficient to establish 


mt - 


the case which the plaintiff admittedly has 
to make outin order to succeed, vie, the 
existence of a tenancy from year to year 
between the predecessor of the plaintiff as 


' landlord, on the one hand. and the heirs of 


w. 7 
* 


me Dunque astenants on the other 
andr 

They are, therefore, of opinioh that this 
appeal also should be dismissed. 
' In their Lordships’ opinion, all three 
appeals ghould be dismissed with costs, 


"E POM jx ee ee E 
: - JAMNABAI Y, GOPAL DAS. 


‘Guardians and Wards Act 


passed by the District Judge, 


^penditure of Rs: 15,000 


0 >n 
and they will humbly advise His Majesty 
accordingly. f 

K, J. Ry : Appeals dismissed, 


Solicitors for the Appellant:—Solicit 
rc Office. T me 
olicitors for the Respondents:—Mesars. 
Watkins and Hunter. i 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MISOELLANEOUS APPEAL No. 25.0» 1997. 

February 28, 1928. ` 
Present: —Mr. urs Mohiuddin, . 


A. J. O. 
Musammat JAMNABAI-APPELLANT 


versus 
^ - Seth GOPAL DAS AND orHERS— 


l RESPONDENTS. . 
Guardians and Wards Act (VIII of 1890), ss. 4? (1), 
48—M inor—Ezpendsture sanctioned by District Judge 
— Appeal, whether lies~Amount, whether can he 
impeached in revision —Revision under s, 48, scope of 
—Civil Procedure Code (Act V of 1908), s. 115. 
No appeal lies under s. 47 (1) of the Guardians 


` 


8nd Wards Act from an order granting sanction for 
‘incurring an expenditure. 


An application for revision under. s: 48 of the 
can be entertained only 
on any of the grounds on which an application for 
revision under s. 115 of the Civil Procedure Code 


;may be entertained. 


No revision lies in a matter which ia purel 
& ques- 
o = amount anda question. of discretion in the 
ur * 


In the matter of Durga Bai(1), followed. ' 
Appeal against anorder of thé Court of the 
Ad ctm Sanger, dated the 17th 
arch, , in Miscellaneous Judici 
No E iss : udicial Case 
r. A. V. Khare, for the Appellant, 

Mr. M. B. Niyogi, for the Respondents, 
JUDGMENT.—This isan appeal filé 
on behalf of Musanvmat Jamna Bala te 
against the order, dated 17th March, 1927, 
Saugor, 

15,U00, 
Bai. It 


* 


sanctioning expenditure of Rs, 
for the marriage of Kaushalya 


-is argued on behalf of Musammat Jam 
"Bai that this appeal is under s, 47 Q) 


of Guardians and Wards Act and it is 
prayed that if it is decided that no ap- 
peal lies, in that ‘case, this application 


‘may’ be treated as an application for rea 


Vision under s. 48 of the, Guardisns and 


‘Wards Act, 


This appeal which concludes witht 
prayer that "the. sanction of the t 


enaitu be set aside aa 
vindictive, unnecessary and: uncalled for" 


|. 018 

does not relate to any of: those matters 
which are mentioned in s. 47 (1) of the 
Guardians and Wards Aet, and, therefore, 
it is clear that no appeal lies under s. 
47 (1) of the Act VIII of 1890. z 

An application for revision under s. 

48 can only bə considered if the sub- 
ordinate Court appears to have exercised 
a jurisdiction not vested in it by law 
or to have failed to exercise a jurisdic- 
tion. so vested or to have acted in the 
exercise of its. jurisdiction illegally or 
with. material irregularity. eu 

‘The District Judgecertainly had power 
to decide the question of the. marriage ex- 
penses of Musammat Kaushalya Bai and he 

fixed the amount at Rs. 15,000. This ap- 
peal was’ filed on 16th June, 1927, and 
as the marriage was performed in the 
first week of June, the amount was al- 
ready spent before the appeal was filed. 
‘In a similar case where an application 
was made in,the Allahabad High Court 
Walsh and Kanhaiyalal, JJ., held as 
follows :— 
. “We are asked to interfere under s, 
48 which is equivalent to s. 115, Civil 
‘Procedure Code, We are of opinion that 
revision does not lie in a matter which 
is purely & question. of amount, and a 
question of discretion in the Oourt.” [Im 
-the matter of Durga Bai (1). ^ — 
t I, therefore, hold that the question of 
` amount. to be spent in the marriage. of 
, Musammat Kaushalya Bai, being a question 
of ‘fact, cannot be considered by this 
. Court. ; 

The latter part of the prayer in this 
application runs as follows :—''At least the 
sum of Rs. 6,400(Rs. 15,000— 8,600) be order- 

. ed to be spent from the share of Kaushalya 
- Bai" This is a matter about which no 
‘application was made to the District Judge 
‘and has been put forward for the first 
` time in' this Court. This cannot be con- 
: sidered and decided here. 

The application is, therefore, rejected. 
‘Tt was unnecessary to make Seth Gopal 
' Das a party to this application. Seth 
' Gokul Chand who has filed this applica- 
` tion on behalf of the minor Jamna Bai 
"wil pay the costs of this application in- 


Aw 


` eurred by the non-applicant Seth Gopal . 


- Das and Seth Amar Ohand. I fix Pleader'8 
ee at Rs. 29. 


G. R. D. Application rejected. 


..— (1).92 Ind. Cas. 482; 48A, 300; 24 A. L J. 310; AL. 


; R 1026 AIL 301. 
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ALLAHABAD HIGH COURT. - 
SzcoND CiviL.APPBAL No. 772 or 1925. 
November 5, 1927. 
" Present :—Mr. Justice Dalal. 
NASRATYAR KHAN— PLAINTIF 
— APPELLANT 
versus 
BRIJ LAL AND oTHERS—DEFENDANTS 
—RESPONDENTS. 
Grove— Wajib-ul-arz-—T'enant cutting down .irees— 


Character of grove, whether lost—Right to plant new 
tr ees. 

Where a wajib-ul-arz described the existing groves 
and stated that in future no one else shall be 
entitled to plant a grove without the consent of the 
zemindar : 

Heid, that such a contract did not prevent the 
planting new trees in a 
grove which had existed prior to the Record of 
Rights. i 

Ishar Din v. Mumtaz Husain Khan (1), distinguished, 


Second appeal from a decree of the 


"District Judge, Bareilly. 


Mr. Majid Ali, for the Appellant. 

Dr. N.C. Vaish, for the Respondents. 

JUDGMENT.—The plaintiff zemindar 
sued forthe ejectment of the defendant in 


‘the Revenue Qourt onthe ground that the 


land in suit had lost the character of a 


‘grove. Both subordinate Oourts have held 


that this was not so, that some trees still 
stood on the land, and thatthe defendant 


"was entitled to plant new trees in place of 


those which he had eut down, and should 
have been given an opportunity of doing 
80. 'The defendant had not cultivated the 
land, expressed his intention of planting 
new trees and alleged that he was prevented 
by the plaintiff from doing so. It is argued 
here that under the wajib-wl-arz the defend- 
ant has no right to plant new trees in place 
of old ones which he had cut. Such, 


_however, is not the meaning of the clause 


in the wajib-ul-arz. It was read over to me, 


‘There all the existing groves including 
"the one in suit were described by numbers 
“and then it was stated that in future no 
‘one else shall be entitled to plant a grove 


without the consent of the 2emindar, Such 
a contract does not prevent the owner of a 
grove from planting new treesin the grove 
which had existed prior to this Record of. 
Rights. The ease of Ishar Din v. Mumtaz 
Husain Khan (1) was quoted on behalf of 
the appellant. There the planting of trees 


“in an existing.grove was prohibited. Such 


is not the case here. I dismies this appeal 


“with costs. : 


A, N. A. 


Appeal dismissed, 
39 Ind, Cas, 974. l 
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LAHORE HIGH COURT. 
CRiMINAL APPEAL No. 1517 or 1927. 
February 18, 1928. " 
Present : —Mr. Justice Broadway 
and Mr. Justice Zafar Ali. 
NAWAB AND ANOTBER—ACOUSED 
—APPELLANTS ' 


versus 
EMPEROR--HRESPONDENT, 

Penal Code (Act XLV of 1860), s. 147—~Assault 
— Crowd coming to rescuevictim —Assailant receiving 
injuries resulting in death—Common intention 'of 
assembly—Liability of members for fatal blow. 

Where on A being assaulted by B,& number of 
persons rush to the scene to rescue A anda fracas 
occurs in which B is killed the members of the 
crowd cannot be convicted under s. 147, Penal Code. 
In so far as excessive force is used by some members 
of the assembly the users of such force alone are 
liable to be punished for the assaults committed by 
them and not the other members of the assembly 
and in the absence of proofas to who actually dealt 
ihe fatal blow to B,the original assailant, no mem- 
ber ofthe assembly is punishable in respect of that 
blow. [p. 673, col. 2; p. 674, col. 1. 

_ Ambika Singh v. Emperor (1), followed. : 

‘Oriminal appeal from an order of the 
Sessions Judge, Attock at Campbellpur, 
dated the 12th December, 1927. ` 

“Mr. M. Sleem, for the Appellants. 
Mr, Cardon Noad, Government Advocate, 


for the Respondent, 


D JUDGMENT, 
‘Broadway, J.—Nawab son of Fattu 
and Misri son of Budha have beén convicted 
of having. been members of an unlawful 
assembly with the object of revenging an 

‘attack, upon one Khuda Bakhsh and that 
the members ofthis unlawful assembly in 
the presecution of that object caused 
grievous hurtto Lakha and simple hurt to 
Misri son of Taura, Nur Khan son of Atar 
and Baru. Each .of them has been 
sentenced to two years’ rigorous imprison- 
ment under s. 325-147, Indian Penal Code, 
for the grievous hurt caused to Lakha and 

to one year's rigorous imprisonment under 
8, 323-147, Indian Penal Code, for the hurt 
eaused to Misri son of Taura, Nur Khan and 

-Baru, the four sentences to run concurrently. 
They have appealed and on their behalf we 
have heard Mr. Sleem. . 

'* The finding:of the learned Sessions Judge 
ig that one Khuda Bakhsh had been 
attacked by Misri son of Taura, Nur Khen 
and others who had succeeded * in disposing 
of him entirely, inflicting such injuries as 
resulted in his death a few houra later, that 

. pubaequent to the attack on Khuda 
Bakhsh and immediately following it 


i8 


NAWAB v. EMPEROB, 


673 


Khuda‘ Bakhsh’s friends. and. partisans 
including the two appellents, arrived on the 
spot and attacked Khuda Bakhsh’s assail- 
ants, causing them various injuries as 
already indicated, The report in this case 
wag made by Sher Khan at 12 noonat Thana 
Lawa,. which is a few furlongsfrom the 
scene, The learned SessionsJudge has not 
accepted the story of the prosecution in its 
entirety because he has considered that théy 
were obviously partial and that their story . 
wasineredible. Hesays:—"It is impossible 
to accept any portion of their statements 
unless corroborated by outside facts or self- 
evident probabilities’; and because the 
two appellants received injuries, he has 
convicted them. Now the story told by 

Sher Khan is that he, together with Misri 
son of Taura and Nur Khan, had gone out 
on the morning of the 9th of June, 1927, to 

sow bajra in their fields after the rain that. 
had fallen on the preceding. night, that 
they had there discovered that the banna 
between their field and the field ‘of 
Musammat Sahib Khatun, which was being 
managed and looked after by Khuda Bakhsh 
and which is 18 inches lower in level than 
their own, had been breached, that they 
proceeded to repair this breach when they 
were interrupted by Khuda Bakhsh and 
Latif, When Khuda Bakhsh and Latif 
attacked Misri son of Taura and Nur Khan, 

Sher Khancleared off. He, however, heard 
Khuda Bakhsh call out and in response to 
his calls saw a large number of persons ihs 
cluding the two appellants, come running to 

the scene whereupon a general melee ensu- 

ed in the course of which somehow. or other 
Khada Bakhsh was beaten and Misri son of 

Taura, Nur Khan, Baru and Lakha received 

injuries. That is the case for the prosecution 

and it was urged by Mr. Sleem that it was 


wrong on the part of the learned Sessions 


Judge to resort to conjecture and to assume 
thet the common object of those persons, 
including thetwo appellants, who came up 
on Khuda Bakhsh’s cries was to take 
revenge for the injuries which had been 
intlicted on Khuda Bakhsh, He referred to 
Ambika Singh'v. Emperor (1) and urged 
that the facts of the present case were, as 
near as may be, on all fours with the facts 
of the case cited by him: In Ambika Singh v. 
Emperor (1) it was held that whereon K 
being assaulted by B a number of persons 
rushed t@ the scene and a fracas occurred in 


(1) 7? Ind, Cas, 607; 1 Pat, 212; A,I, R, 1922 Pat, 
498; 25 Cr, La J, 431, 


ak e ne 


r 
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.person originally assaulted, 
„assault B, his assailant. Further, that in so 
-far as excessive force had been used by 
' gome members of the assembly the users of 
. Such force alone were liable to be punished 
- for the assaults committed by them, and not 


t3 


.8. 147 was not sustainable, the common 


an 


‘objectof the crowd being to rescue K, the 
and not to 


' the other members of the assembly; and 


-— SN 


finally that,in the absence of proof as to who 


_actually dealt the fatal blow to B, the 
_Original assailant, no member of the 
` assembly was punishable in respect of that 


OW. 


- Ib seems to methat in the present case the 
Story as told by Sher Khan skows that when 
_Khuda Bakhsh was attacked by Misri son 
"of Taura and Nur Khan, he called out for 
assistance and those who 
. assistance must be held to have come with 
“the object of rescuing him and the assembly 
_. was at that stage, therefore, not an unlawful 
. Dne. Section 147, Indian Penal Code, is 
‘therefore, not applicable in tke present case 
and the individual members 
assembly can only be convicted of any act 
^ihey -committed in excess: of their right to 
“rescue Khuda Bakhsh. It seems to me that 
“the learned Sessions Judge has fallen into 
“the error le | 
although he kept this 


came to his 


of that 


has owing to the fact that 
| triel completely 
separate from the trial relating to the 


‘murder of ‘Khuda Bakhsh, he failed to. 
' realise that the material on’ this record was 
, very considerably different from the material 
-in the other case. 
' following Ambika Singh v. Emperor (1), -I 
‘‘aevept this appeal &nd acquit tke appellants 


In these circumstances 


who must be released forth with. 


. afar Ali, J.--Iagree. 


R L, Appeal accepted; 
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March 9, 1928. 

|! Presenti—Mr. Justice Jai Lal. 

|: KARTAR SINGH—Acouszp— 

2 PETITIONER 

2 8 VETSUS 

EMPEROR-—RzsPONDENT. 

Penal Code (Act. XLV of 1860), s. 411—Receiving 
stolen property--Dishonest intention—Onus of proof. 

In a cage under s. 411, Penal Code, it is for the 
rosecution fo prove that the accused received the 


tam Y—- - 


| C cCRARTAR SINGH 0. BMPREOR. 
‘Which B'wás killed, the conviction under 


. Which led to the recovery 


“the ornaments 
' Kartar Singh”. With this proposition of 
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stolen property dishonestly and notfor the accused 
to show that he received it honestly. . 

Petition, under s. 436, Criminal Procedure 
Code, for revision of an order of the 
Additional Sessions Judge, Lahore, dated 
the 7th December, 1927, affirming that of 
the Magistrate, First Class, Kasur, dated 
the 22nd October, 1927, 

Mr. L. Saunders, for the Petitioner, 


JUDGMENT.—The petitioner, Kartar 
Singh, has been convicted under s, 457/411, 


.Indian Penal Code, aud has been sen- 


tenced to 18 months’ rigorous imprison- ` 
ment including two  months' solitary 
confinement. His appeal ic the Addi- 


_tional Sessions Judge was dismissed. The 
. case for the prosecution was that one 
. Dhari had really 


committed the theft 
accompanied by house-breaking and that 


‘during investigation he stated that he 


had given partofthe stolen property to 
the petitioner, Kartar Singh. Theretipon 
the latter was called and on enquiry pro- 
duced the ornaments as having been given 
by Dhari to him to keep. At the trial 
Dhari denied thathe made any. statement 
of the stolen 
property from Kartar Singh. He was, 
however, convicted and apparently the 


fact was found to be true that asa ‘result 


of information given by him the stolen 
property was recovered from the posses- 
sion of Kartar Singh. At the trial. no 
doubt, Dhari denied that he had. given 
this information to the Police and: as 
Kartar Singh has admitted that he bad 
the stolen property with him and that. it 
had been given to him to keep by -Dhari, 
therefore, the learned Additional Sessions 
Judge is of opinion that he can be convicted 


` unders. 457, Indian Penal Code. Iam un- 


able to agree with him, The case for the 
prosecution was that the petitioner had 
received the stolen property dishonestly. 
^ Ts not their case that he was the actual 
thief. l 
The learned Additional Sessions Judge 
has then remarked in his judgment that 
“the onus to prove thathe had received 
honestly lay on him, i. 6, 


law also I do not agree. It is fo» the 
prosecution to prove that the accuse 

received the property dishonestly, 

Admittedly Dhari is a married man 
andthe nature and the value of the 
ornaments is not such as to-make it, im- 
possible that  Dbari could own them, 


- 
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Under. the circumstanees no presumption. 


of guilt could arise against Kartar Singh. 
Itis to be noted that immediately on 
enquiry Kartar Singh told the Police 
that Dhari had given him the ornaments 
to keep and he produced them. This also 
militates against the existence of any. 
dishonesty on his part. I consider that 
his guilt has not been satisfactorily 
established by the evidence on the 
record,and accepting his petition I set 
aside his conviction and direct that he be 
released from Jail forthwith. . 
OR, Ln Petition aceepted, 


RANGOON HIGH COURT. 
. OR1MINAL MISOSLLANBOUS APPLICATION 
No. 46 or 1927. 


Eos od November 10,1927.  . : 
Present:—Mr. Justice Oarr and Mr. Justice 
on Mya Bu. i 
EMPEROR—PROSEOUTOR 
"versus 


MAUNG TIN SAW AND ANOTHER 


—— A OCOUSED. 
Contempt of Courte Act (XII of-1926), s. 3—Com- 
ments on- pending proceedings—Contempt of Court— 
Youth and inexperience, whether grounds for excuse— 
Liability of printer. -. CT . 
-: The publication of comments on a'case which is 
pending trialin a Oourt amounts toa contempt of 
‘Gourt- ifthe comments are such as are likely to 
‘prejudice the administration of justice in the case. 
(p.676, col. 1.] - : NIS 7 
.—'The plea of ignorance and inexperience 18 not ir 
itself a ground for passing over a contempt of 
Court. Before a person embarks on a journalistic 
carest it is incumbent on him tomake himself 
&oquainted with the duties and liabilities of the 
profession as wellas withits privileges. [p. 676, col. 
2 m 


. THe printer of an article cannot get rid of his 
fesponsibility for the matter printed by him by 
informing the publisher beforehand that he would 
‘not accept any responsibility for such matter. [p. 
, 676, col. 1.] | de 
[In the circumstances of the case their Lordships 
accepted the apology of the accused and discharged 


i purist . 3 of Act XIl of ^| 77777. 
them without-punishment unders. 3 of Ac o  eriminal 


apologies’ in .the ‘issues of the Zigwet 


1926. 
Mr. A. Eggar (Government Advocate), for 
the Crown. 

JUDGMENT.—On the 12th of August, 
1927, there was instituted in the Oourt of 
the Sub-Divisional Magistrate of Promea 


criminal prosecution which was regictered . 
: , aggrieved by the comments. He now ex- 


as Oriminal Regular Trial No. 82 of 1927. 
Thai case is atill pending, In it certain 


ÉMPEROR V. MADNG TIN SAW, 


"been. admitted 
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persons of standing are accused of serious 
offences, including rape. 

The Zigwet Journal is a weekly pe- 
riodical published in Rangoon. In the 
issues of that Journal dated the 16th, 
23rd and 30th of August there were 
published accounts of the above-mentioned 
case, One of the persons accused in the 
case took exception to commentsin these 
accounts and on the 31st August petition- 
ed the District Magistrate of Prome, ask- 
ing that action should betaken in respect 
ofthem. The District Magistrate brought 
the matter to the notice of this Court and 
on his report these proceedings were in- 
stituted. E 

Extracts from the three issues of the 
Journal above-mentioned have been put in in 
evidence and are filed as Exs. A, B and C. 
These contain comments, on the ease and 
severely condemn the conduct of the per- 
sons accused. They proceed on the as- 
sumption that the allegations made in the 
case against those persons are true and 
that those persons are guilty of the offences 
of which they are accused, i 

The respondent Maung Tin Saw is the 
Editor and Publisher of the Zigwet Journal, 
while the second respondent, O.L. Jani, 
is its Printer. Exhibit D is the statutory 
declaration under s. 5 of the Printing 
Presses and Books Aet XXV of 1867, 

Exhibit E isan authenticated copy of 


the diary of Criminal Regular Trial No. 82 


of 1927 of the Court ofthe Sub-Divisional 
Magistrate of Prome, which shows that 
the case was pending trial on the dates of 
publication of Exs. A, B and C. 

Allzhese facts are admitted by both 
respondents, who have been formally 
charged under s, 3 of the Contempt of 
Courts Act XII of 1926. 

Maung Tin Saw states [that these com- 
ments were published by his assistant 
while he was ill and unable to attend 
to his work. Hesays further that when 
his, attention was drawn to them by the 
receipt of notices froman Advocate, on 
behalf. of the persons accused in the 
proceedings, he published 


Journal dated the 6th, 13th and 2uth of 
September. Hehas produced these issues 
and the apologies contained therein have 
in evidence as Exs. 1, 2 
and 3.. These areapologiesto the persons 


prekese glneere "regret for the  publies. 


676. 


tion of the comments and apologises to the 
Court. 

.Q. L. Jani states that he can neither 
speak nor read Burmese and was unaware 
of the contents of the articles until he 
received the notices mentioned by Maung 
Tin Saw, when he insisted on the publica- 
tion of the apology. He addsthat when 
.he undertook the printing of the journal 
he informed the proprietor that since he 
was ignorant of Burmese he could not 
accept any responsibility for the contents 
ofthe. journal. He too expresses sincere 
regret and now apologises to the Court. 

_Both respondents add that since the 
8th October last the Zigwet Journal has 
ceased to exist. | 

In the circumstances we do not propose 
to go into the question of fact involved 
in Maung Tin  Saw's statement, or to 
consider whether the fact of his illness, 
if established, would constitute & sufficient 
defence to the charge. With {regard to 
dani's statement we are clearly of opinion 
that itis not a valid defence. In the 
absence of an express provision allowing 
him todo so no person can contract out of 
& responsibility imposed upon him by law 

sucha matter as this, and a printer's 
responsibility for matter printed by him is 
well-established. 

It is also well-established that the 
publication of comments on a ease which 
is pending trial ina Court amounts to 
a contempt of Court ifthe comments are 
guch as are likely to prejudice the ad- 
ministration of justice in the case, That 
the comments now in question are likely 
to have this effect is beyond doubt. 
They proceed throughout on the assump- 
tion that the allegations against the per- 
Bons accused are true and that those per- 
gons are guilty of the offences of which 
they are accused. For example Ex. O 
begins thus:—'That those creatures of 
"Prome have unjustly and wilfully wronged 
eese.» (the complainant in the case) 
ia clear from the disappearance ofthe car 
driver. This being so the Asoya (Govern- 
.ment or Court) should dispense justice 
according to law without giving way to 
‘the four kinds of Agadi (deviations ‘from 
. the path of duty or rectitude such as greed, 
anger, fear or ignorance)". 19 

The. publication of the comments is, 
therefore, clearly a contempt of Court and 
punishable under Act XII of 1926. The 
eomments are most objectionable and the 
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case is a bad oneof its kind. Ordinarily 
we should not be prepared to accept 
an apology in such a case. But we 
take into account the following. considera- 
tions: 

1. The case is, we believe, the first of. 
its kind to come before this Court. 
Vernacular journalism in Burma is of 
relatively recent development and it is 
prebable that the law relating to con- 
tempts of Court in journalism is yet im- 
perfectly understood. . : 

2. Both of the respondents are young and 
appear to us to be inexperienced, 

3. They had already. before receipt of 
notice inthese proceedings, published in 
the journal in question a full apology 
tothe persons directly aggrieved, and 
had withdrawn the imputation against 
them. Itistrue that this was done only 
on receipt of a lawyer's notice which 
detracts considerably from its force. 

4. The demeanour of the respondents 
before us has been such as to lead us 
to believe that their apology is sincere 
and that they really regret their error. ^ 

No one of the considerations alone would 
induce ustopass over whatis undoubt- 
edly a serious offence. In particular the 
plea of ignorance and inexperience is not 
in itself a good one. Before any person 
embarks on a journalistic career it is 
incumbent on him to make himself 
acquainted withthe duties and liabilities 
of the profession, as well as with. its. pri- 
vileges, ; 

In any subsequent case of this kind it is 
unlikely that we shall be prepared to 
accept the considerations 2, 3 and 4, 
above-mentioned as sufficient to justify the 
acceptance of an apology. 

Butin the present case we think that 
there are sufficient grounds for. doing so, 
We, therefore, accept the apology of the 
respondentsand, while finding that they 
have clearly committed the offence charged, 
direct that they be discharged without 
punishment under the proviso tos. 8 of Act 
XII of 1926. | 

ALN, A, 


ye 


Accused discharged, 
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^" LAHORE HIGH COURT. 
ORIMINAL ÁPPEAL No. 1284 or 1927. 
| December 16, 1927. 
__ Present ;—Mr. Justice Agha Haidar. 
INDAR SINGH AND otaprs—Acouszp— 
APPELLANTS 


versus 

. +. , BMPEROR-—RzESPONDENT. 

Penal Code (Act XLV of 1800), ss. 942, 865— 
Abduction and confinement . in. broad daylight— 
Offence ; 

:Offence under s. 365, Penal Code, consists of 
kidnapping or abducting any person with intent to 
cause that person to be sscretly and wrongfully 


confined. jp. 678, col. 1.] 
~ Where he accused took away a woman from 
the house to their haveli where she was oon- 
fined in broad daylight : 

Held, that the offence committed was one under 
B. 342 and not under s. 365, Penal Code. [ibid] 

Akbar Ali v. Emperor (1), followed. l 
: Oriminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers under s. 30 of the Criminal Proce- 
s Cede, Lahore, dated the 17th October, 
1837. 

Mr. Brij Lal, forthe Appellants. 

Mr, I.C. Chopra, for the Government 
Advocate, for the Respondent. 


` JUDGMENT.—Three persons, namely, 
Indar Singh, Wadhawa Singh and Meja 
Singh, have been convicted of offences 
under ss, 452, 394/365 and 354 of the Indian 
Penal Code, and have beén each sentenced 
to undergo two years, five years, five years 
and two years’ rigorous imprisonment, re- 
spéctively on each count. The sentences 
under ss. 452 and 334 of the Indian Penal 
Code, shallrun coneurrently and consecu- 
tively with the sentences under ss, 365 and 
351 of the Indian Penal Code which are 
to run concurrently. This method of im- 
posing the imprisonment is somewhat 
uausual The three appellants have ap- 
pealed to this Court. 

The story for the prosecution is that ‘on 
the 21st of July, 1927, at about 10-11 a. x. 
Musammat Mehtab Kaur and her mother- 


‘in-law Musammat Hukmi with their children 


were having their midday meal when all 
of sudden Indar Singh and Wadhawa Singh 
who are brothers, rushed into the house and 
attacked the two defenceless women, name- 
‘ly Musammat Mehtab Kaur and Musammat 
Hukmi, while the male adult members of 
the family were away in their fields. 
Wadhawa Singh snatched an earring from 
the ear of the old woman Musammat 
Hukmi and gave her alse a dang blow 
which fractured her arm, Musammat 
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‘appellants. 
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Mehtab: Kaur tried to run upstairs, but the 
accused seized her by her legs and dragg- 
ing her down and threw her on the ground. 
Subséquently. the two accused, namely. 
Wadhawa Singh and Indar Singh, dragged 
Musammat Mehtab Kaur and took her to 
their haveli which was not very far from 
Musammat Mehtab Kaur's house. While 
the two accused persons, namely Wadhawa 
Singh and Indar Singh, were thus assault- 
ing thetwo women inside Meja Singh, 
& nephew of Wadhawa Singh and Indar 
Singh's was posted at the door to keep 
watch and ward so as to prevént anyohe 
from coming to the reseue of the women. 
When 4usammat Mehtab Kaur was being 
dragged out of the house and taken to 
the haveli of the twoaccused, Meja Singh 
followed and entered the haveli along with 
Wadhawa Singh and Indar Singh and 
their captive Musammat Mehtab Kaur, In 
the haveli they stripped the unfortunate 
woman of her clothes and. blackened her 
face and tying her hands behind her back 
threw her in a state of appalling nudi- 
ty at a place exposed to public view not 
very far from the haveli. It is said that 
they would not allow anyone to come te 
the help of the unfortunate woman Musam- 
mat Mehtab Kaur and that it was only with 
difficulty that the chaukidar Allah Din and 
his son Neki managed to give a turban to 
the woman wherewith to cover her per- 


son. 

The First Information Report was lodged 
by Musammat Hukmi on the same day at 
about 5 r.m. at the Police Station Barki 


which is about two miles from village 


Karbsth. MusammatMehtab Kaur was also 
present at the time of making the report. . 
The learned Counsel on behalf of the 
appellants beyond reading the First In- 
forination Report, did not refer to the 
evidence in the case and relied mainly 
upon the findings -of the léarned Magis- 
trate, but the Public Prosecutor read to 
me the evidence of Musammat Mehtab 
Kaur which fully proves 'the.story for the 
prosecution and gives the-details of the 
brutal treatment meted out-tp her by the 
I need not toler to the evi- 

denceof Musammat Mehtab Kaur. Musammat 
Hukmi died a week after the assault which 
was committed upon her after making 4 
dying declaration whieh fully implicates ` 
the three accused, but curiously enough 
the three *accused have been acquitted of 
the-offence, with which they had been 


1 
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ekürgad: of causing the death of Musammat 
Huokmi. The facts of the present case, 
however, being fully established by the 
evidence on the record, the question is 


. whether the conviction of the three appel- 
Jents is right under the various sections 
been charged. 


under which they have 
and convicted. It was argued by the 
learned Counsel for the appellants that 


“ Meja Singh had nothing to do with what 


was going on in the house, in that it is 
mot proved that he entered the house and 
committed. house trespass under the pro- 
visions of & 452 of the Indian Penal Code. 
On a perusal of the evidence on the record 
X am perfectly satisfied that, although Meja 
Singh did not take part in the actual 


assault on the woman, he was undoubtedly 


standing atthe doorand was aiding: and 
abetting Wadhawa Singh and Indar Singh 
while they were carrying,on their nefari- 
ous work inside the house. I donot think 
that Meja Singh can beconvicted under 
g. 394 forthe offence of snatching away 
the earring from the person of Musammat 
Hukmi. This was the individual act of the 
man who did andit cannot be said that Meja 
Singh and Indar Singh were in any way 
yesponsible for itor that it was the com- 
mon intention of the three accused to com- 
mit an offence under s. 394 of the Indian 
Penal Code in the house of Musammat 
Mehtab Kaur. There is evidence on the 
record that it was really Wadhawa Singh 
and not Indar Singh who snatched away 
the earring from ear of Musammat Hukmi, 
‘Therefore, he alone can be guilty of the 
offence under s. 394. 

As regards the offence under s. 365 
pithe Indian Penal Code it consists of 
‘kidnapping or abducting any person with 
intent to causethat person to be secretly 
:and wrongfully confined. There cannot be 
‘any doubt that Musammat Mehtab Kaur 
-when taken tothe haveli of the accused was 
‘certainly wrongfully confined, but it can- 
‘not be said thatshe was also secretly con- 
fined. The act ofthe accusedin taking the 
‘woman from her house to their haveli was 


' : committed in broad day light and it can- 


- not be said that the woman was secretly 
z confined or that her whereabouts, while she 
‘was confined, were kept secret. I, there- 
. fore, donot think that s. 365 of the Indian 
. Penal Code is strictly applicable to the 
. facts of the present case. In my opinion the 


proved ‘facts bring the caseewithin the. 


provisions of.s, 342 of the Indian Penal 
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Code and that the three appellants are cone 
sequently guilty of wrongfully confining 
MusammatMehtab Kaur in the haveli. I have 
been able tofind out a case reported as Akbar 
Ali v’ Emperor (1) which supports my view. 
 Iregret to say that neither the Counsel for 
` the appellants, nor the Public Prosecutor 
drew my attention to the recent ruling of 
our Court which fully applies to the case. 
The offence under s. 354 is established | 
beyond ail doubt. The result, therefore, 
is that I maintain the conviction of all the 
three appellants under ss. 354 and 452 of the 
Indian Penal Code. Under 8.394 I maintain. 
the conviction of Wadhawa Singh only and 
acquit Meja Singh and Indar Singh, as, 
in my opinion, it was an isolated act of 
Wadhawa Singh's only with which Meja 
Singh or Indar Singh had nothing whatever 
todo. Ialter the convictions of the three 
appellants under s. 265, Indian Penal Code, 
and sentence them each to the maximum 
term of one year's rigorous imprisonment 
under that section. The conviction and sen- 
tence of Wadhawa Singh, therefore, would 
be two years' rigorous imprisonment. under 
s. 452, five years’ rigorous imprisonment 
under s. 394, one year's rigorous imprison- 
ment under s. 342 and two years’ rigoroug 
imprisonment unders. 354 of the Indian 
Penal Coda. Allthese sentences shallrun 
consecutively so that the total amount ofthe 
sentence which Wadhawa Singh will have 
to serve, is ten years’ rigorcus imprisonment, 
I, therefore, dismiss the appeal of Wadhawa 
Singh. This alteration of the conviction 
from s. 365 to 8.342 of the Indian Penal 
Oode will have the necessary effect of 
reducing the sentences of Indar Singh and 
Meja Singh to five years’ rigorous imprisons 
ment only which under the circumstances 
ofthe case is not desirable.. The crime 
committed by these three pereons was most 
dastardly in that itinvolved &.most shame- 
ful attack upon two helpless women one 
-of whom was subjected to unspeakable 
brutalities. Such a moral depravity as 
was exhibited by the three culprits is rare 
in the annals of crime. In view of the fact 
that the eppellants have been sentenced 
only to two years’ rigorous imprisonment 
each under s. 452 of the Indian Penal 
Code when the maximum punishment 
under that section is seven years’ 
rigorous imprisonment I issue notite to 
Indar Singh and Meja Singh to show cause 


. (1) 92 Ind. Cas. 213;. 26 P. L. R. 733; 7 Lah, L.J, 
. $20; A. I. R. 1925 Lah, 614; 27 Or. L. J. 2297 — ^ 
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why their sentence under s. 452-0f the : 
Indian Penal Code, should not be enhanced . 


to the maximum term of seven years’ 
rigorous imprisonment.: Jt is a very 
aggravated case under s, 452,Indian Penal 


Code, and I cannot understand on what ' 


principle has the trying Magistrate imposed 

a sentence of two years’ rigorous imprison- 

ment only upon the appellants’ 
k. L. I Order accordingly. 


t 


» RANGOON HIGH COURT. 

- ORIMINAL RevisroN No. 460-B oF 1927, 
fc November 28, 1927. . 

: 0 Present:—Mr. Justice Baguley, 
RANGASWAMI 

2 versus 


MAUNG PO KU AND oTHERS— 
e RESPONDENTS. 
. Penal Code (Act XLV of 1860), ss. 465, 467— 
Altering. date of stamp paper—Nature ‘of - offence 
—Ante-dating by itself, whether- culpable. > ` 
- The -complainant instituted & sui 3 t 
accused and applied for a temporary injunction 


restraining the accused from alienating certain pro- 


perty. A few days after the service of summons in 
the suit but afew days before the service of notice 
of the injunction the accused presented to a registry 
office for registration a mortgage-deed relating to 
the property purporting to have been executed by 
them some months prior to the suit. The com- 
plainant asserted that the document was ante-dated 
that’ the stamp paper on which it -was engrossed 
was bought from the stamp-vendor only after the 
date of the suit, and that the date of the stamp 
“paper had been'altered by the accused. The accused 
were charged under s. 465 of the Penal Code, but 
discharged: . 

Held, that the section applicable to the -offence 
was s. 457 of the Penal Code and not s. 465 of 
the Code, and that the offence was consequently 
triable only by a Court of Session. [p. 679, col. 2.] . 


. To execute a document purporting to have been . 


executed on a date other than the one on which 
it was actually executed is in itself a forgery where 
the actisdone dishonestly or fraudulently. [p.679, 
col. 2; p. 680, col. 1.] : 

Oriminal revision from an order of the 


First Additional Magistrate, Prome, in 
Criminal Regular Trial No. 19 of 1927. 
JUDGMENT.—Thisis an application 
to set aside an order of discharge passed 
by the First Additional Magistrate, Prome, 
in his Criminal Regular Trial No. 19 of 
1927. An application had already been 
madeto the Sessions Judge, Prome, to 
-have theorder of discharge set aside, but 
that application was rejected., - 
. The facts that are agreed upon by both 
‘sides areas follows:— 


X yen 
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- RANGASWAMI CHETTYAR 0, MAUNG PO'RU, | 


OHETTYAR- —APPLIOCANT . 


t against the > 
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A- certain Chettyar firm filed a suit 
against the. first three respondents on 


August the'26th, 1926. On -the 4th-'of: 
September, 1926, he applied for &temiporary - 
injunction to prevent the defendants from. 
alienating certain . property. He- got'an. 
' order for à - temporary injunction on the: 


14th of September, .1926, ‘and he served 
it on them on the 22nd of September, 1926, 


| Meanwhile on  Septémber . the 18th a 
| presented ‘for registra- 
. tion at the Sub-Registrar's Office which: 


document was 


purported.' to mortgage some of the 


property covered by the injunction order: 
in favour of the 4th respondent. I’ must 


also. mention that summons in tlie original 
civilsuit was served onthe defendants on 


September the 5th. The' mortgage docu- 
ment presented for registration on the 18th. 


of September purported tohavebeen execut- 
ed on June the 19th, 1926. 
“The applicant asserts;that this document 
was rot executed on Juné the 19th and 
could not have been executed on that.date 
because the stamp-paper.om which it was 
‘engrossed was only bought ‘from .the 
stamp-vendor on September the 16th, 1926. 
- Tam afraid that the Magistrate has 
‘entirely failed to -grasp the real -point 
of the case, and the learned Sessions 
Judge would seem -also to- have fallen 
into the same-error. -Both Courts appear 
to have ‘considered that the real point 
was whether. the date on the stamped 
Sheet, bad the figure "9" as representing 
September, the monthin which the stamp 
was bought, altered to the figure “6.” 
As & matter of fact, the real gravamen 
of the charge is that the dccument itself 
was anie-dated, and that the false. date 
on the stamped sheet, whether it was 
originally written as a “6”. or as a. "9" 
which was subsequently altered -to a “6," 
was merely a detail intended’to make 
the document not appear on the face of 
it an impossible one.: P o 
Another point which I may note is 
that the case has been dealt with as 
though it referred to a charge under s. 
465, Indian Penal Code. Head the real 
points of the complaint been noted, it 
would have been seen that the section 
applicable was s. 467, Indian Penal Code, 
This offence is one which is triable only 
by a Court of Session. Ido not think that 
either Court has recognized the fact pro- 
perly, that to execute a document pur- 
porting to have been executed on a date 
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- other than the one on which it was actually 
executed i8 in itself a forgery. Section 
464 (First), Indian Penal Oode, includes 
the words; “Whoever dishonestly or frau- 
dulently makes, signs, seals, or executes 
adecument “© * x» * ` wit 
the iatention of causing it to be believed 
that. such document . * * * * 
wasmade,  * » * * — atatime 
.&twhich he knows that it was not made, 
..Bealed .or executed, is said to make a 
false document,” _ 

, Once this point is realized, it will 
be seen that if this document purport- 
ing to .have been executed on the 19th 
of June, 1926, was written on, a stamped 
sheet, which wasonly bought on Septem- 
ber the 16th, 1926, it was executed in 
& way intending to make it appear as 
though it had been executed on a date 
on which it wss not executed, for it 
could not have been executed before Septem- 
ber the .16th, the date on which the 
stamp sheet was bought, The elements 
which have to be proved are ;— 

: (4) that the document was not- executed 
‘on June the l9th, and 

(4) that the parties who executed it 
did so, with fraudulent intent, 

. It was urged before me that, as.the 
document was, as a matter of fact, exe- 
cuted before the netics ofthe injunction 
was served on the defendants in the civil 
case, itreally made no difference whether it 
was executed on September the 16th, or 
June the 19th. Bo faras any possibility 
of a criminal case arising from disobedience 
of the injunction is concerned, this ig 
true; but it must be remembered that 
it might perhaps make a considerable 
difference in future civil proceedings 
for the ‘setting ‘aside of, the document 
. whether the document was executed be- 
, fore the executsnts had received notice 
‘of the summons in the original case, or 

after they had received the summons: 
or it migbt be held to make a difference 
whether the document was executed before 
or after the original suit had been filed. . 

The intention of putting a false daté 


,on the document must be considered, and 


if, on,'a. view of all the surrounding 
circumstances of the case, it was held 
‘that the intention wasdishonest, then the 
defendants would be guilty of forgery 
ifthe date were actually a false one. s 
. l must repeat that the real*gist of the 
case. is not whether the date on the 
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stamped sheet was altered, or. was falsd 

originally, but whether the actual dócus 
ment itself, was executed on the dats 
on which it was purported to be execut- 
ed, and that the alteration or falsity of 
the date endorsed ss the date of pur- 
chase of the stamped sheet ‘would be 
merely ancillary to the main issue. i 


As the case will have to go baek for 

re-trial, I would point out that the oxtract — 
from the stamp-vendor’s register is really 
of no probative value in itself. It in ne 
way Bids the oral evidence of thestamp- 
vendor's clerk who produced it. If he 
were going to give fale evidence.in the 
witness-box, it would be the easiest thing 
in the world for him at the same time 
to produce a false extract. The Court = 
should send for the register itself, and 
examine it. If this particular entry .&p- 
pears in its normal position among a 
hest of other entries of like character and 
the serial numbers and dates are consecu- 
tive, then the register would be. of 
considerable probative force. On the other 
hand, if the register were found' to be 
in a stage of hopeless confusion, the serial 
humbers not running in order and odd 
dates put in at random, then, of course, 
it would have no probative value what- 
soever. 
: I would also draw the attention of any 
Magistrate who may handle this case in 
the future to the provisions of the Evi- 
dence Act about the burden of proving 
facts which lie peculiarly within the know- 
ledge of certain parties. "m E 


I note, that although the respondents 
filed a fairly lengthy typewritten state- 
ment, they have nowbere touched upon 
the fact ofwhere they bought the stamp- 
ed: sheet on which the document was 
engrossed. Some of them perhaps may 
know nothing about, it, but the stamp 
sheet on which the document was engross- 
ed must have been produced by some- 
body from somewhere, and it seems to 
me incumbent upon the party who knows 
how it was produced to explain to the 
Court where it camefrom. < 

I, therefore, set aside the order of dis- 
charge and direct the District Magistrate, 
Prome, to have the case re-tried, either 
agis- 
trate or committo Sessions if no Magis- 
trate is available to deal with. it under 
special power, and the case should. be 
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tried in view of the remarks T have 
made, l j 
A. N. A, Re-trial ordered, 
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LAHORE HIGH COURT. . 
ORIMINaL Reviston Patitron No. 177 or 1928, 
March 28,1928.  . 
. Present:—Mr. Justice Jai Lal. 
“ PURAN SINGH AND ANOTHER—ACOUSED 
—PETITIONERS < 
versus 
EMPEROR-RszSPONDENT. | |, 

Penal Code (Aet XIV of 1860), ss. 116, 161— 
Tender of bribe to Head Constable to drop case against 
another, person—Abetment—Sentence—Offence, whe- 
ther falls within first part of s. 116. 

Tender of a bribe to a Police Head Constable 
to drop an offence committed by another under s. 161 
of the Penal Code falls within the first part of s.116 
of the Penal Code and not under the second part of 
the section inasmuch as an offence under s. 161 is not 
gognizable by the Police and a Head Constable cannot 
be regarded as a public servant whose duty it is to 
prevent the commission of such an offence, within the 
meaning of the second part ‘of s. 116 of the Code. 

Petition for revision of an order . of the 
Additional’ Sessions Judge, Amritsar, 
dated the 9th. January, 1928, affirming that 
of the District Magistrate, Amritsar, dated 
the 24th June, 1927. 

Mr Brij Lal, for the Petitioners. l 

'JUDGMENT.—This is a petition for 
revision directed against the order of the 
Additional Sessions Judge, Amritsar, dis- 
Missing the ‘petitioners’ appeal against 
their: conviction under `s, 161/116 of the 
Indian Penal Code. ' 
“ "The facts found are that Muhammad Ali, 
Head Constable of Police, while investi- 
‘gatinga case-of burglary received infor- 
‘mation that some wood which had been 
stolen from the Canal Department: some 
time previously was in possession of one 
‘Thakar Singh carpenter. He, therefore, sent 
-for Thakar Singh and made enquiries 
‘from him and was told that one Chanchal 
Singh had given the wood to Thakar 
Singh. Consequently enquiries were made 
from Chanchal Singh. 
i- When ‘such enquiries were being made; 
the petitioners, Puran Singh and MalaSingh 
both tendered a bribe of Rs. 93 to the 
Head Constable with a view „to drop the 
matter against’ Chanchal Singh. The 
‘Magistrate and. the Sessions Judge have 
found the above facts to have been 
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proved by the evidences .on the record 
and though an attempt was made by the 
learned Counsel for the petitioners to show 
that the evidence as against Puran Singh 
isnot good, I am not prepared to differ 
from the conclusion of the Courts ber 


. low. 


. The petitioners have been sentenced ta 
rigorous imprisonment for one year each 
and this petition has been admitted for 
consideration of the question whether the 
first or the geeond part of s.-116 applies, 
If the first. part applies then the maxi» 
mum sentence that could be.awarded to 
the petitioners was nine. months. Under 
the second part it may amount to 
eighteen months. The first part ofs. 116 
provides that whoever abets an offence 
punishable with imprieonment shall, if that 
offence be not committed in consequence 
of the abetment, and .in the absence of 
an express provision to the contrary in 


the Indian Penal Code, bg punished with ^ 


imprisonment provided for that offence 
for a term which may extend to one- 
fourth part of the longest term provided 
for that offence. The second part of this 
section provides that if the abettor or the 
person abetted is a public servant whose 
duty it is to prevent the commission of 
such offence the abettor shall be punished 
with imprisonment fora term which may 


extend to one-half of the longest term. 


provided for that offence, 

The question, therefore, is whether..in 
the present case Muhammad Ali, Head 
Constable, was 2 publie servant whose 
duty it was to prevent the commission of 
an offence under s, 161 of the Indian Penal 
Code, An offence under s, 161 is not 
cogniz&ble by the Police and no provision. 
of law has been . brought to my notice 
that it was the duty of the.. Head Oón- 
stable to prevent the commission of such 
an offence, Under the circumstances it ig 
the first part of s. 116 that is applicable 
to the facts of this case and, therefore 
accepting the petition I reduce the 
sentence awarded te the petitioners to 
what they have already undergone. They 
will be discharged from their bail bonds, 

E. L. Sentence reduced. 
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| LAHORE HIGH COURT. 

' ORIMINAL APPEAL No, 928 or 1927. 
November 24, 1927. 

= Present :—Mr. Justice Zafar Ali. - 
FATEH MUHAMMAD AND CTHERS— ACCUSED 

; —APPELLANTS 

| versus 
EMPEROR-—HESPONDENT. 

‘Penal Code (Act XLV of 1860), 28. 890, 458— Theft 
after locking up room in which wa:chmen were asleep 
Offence, whether robbery—Wrongful restraint, 
meaning of. f | 

Restraint implies abridgment of the liberty of 
a` person against his will. When a person is deprived 
of his wil power by sleep or otherwise he cannot, 
while.in that condition, he subjected to any restraint. 
[p. 683, eol. 1.] 

"Where the accused locked from outside the room 
in which the watchmen of a building were asleep, 
and committed theft: 

: Held, that the accused could nci be held to have 
caused wrongful restraint to the watchmen and 
could not consequently be convictad of dacoity under 
5. 391 of the Penal Code though they were guilty of 
theft under s. 458 of the Code. [ibid.] 

. Criminal appeal from an order of the 


Additional Sessipns Judge, Sbahpur at Mian- 


“wali, dated the 18th July, 1927 


- Mr. Mohsin Shah, for the Appellant. 

‘Mr. Dev Raj Sawhney, for the Government 
Advocate, for the Respondens. 

: JUDGMENT.—The four appellants 
im this case are; 1. Fateh Muhammad of 
‘village Anga caste Awan, 2. Atta Muham- 
mad of Khushab, caste Malah (boatman), 
3 Ali of village Khund and 4, Hakim of 
vilage Kufri, caste barber. 
tried together, Nos.1,2 and 4on a charge 
of dacoity and No. 3 for receiving property 


stolen in the commission ofthe dacoity and 


they have been convicted oy the learned 
Sessions Judge of Mianwali and sentenced 
as ‘below:— . 
Fateh Muhammad,) Rigorous imprison- 
: Atta Muhammad > ment for seven 
- ahd Hakim years each under 
p = B. 395 of the Indian 
: Penal Code. 

Ali < Rigorous imprison- 


l ment for three years 
gs under s. 412 of the 
: Indian Penal Code. 
' Tt may be noted herethat ihe joint trial 
of Ali and others was lawful under cl. (4) 
of a. 239 of the Crimio al Procedure Code. 

The foureonviets have appealed jointly 
tbrou gh Mr. Mohsin Shah. . 

The convictions are based mainly on the 
testimony of an accomplice who turned 
King’s evidence and the evidence about the 
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recovery of some stolen articles from each 
appellant, i Nu d nt 

Mr. Mohgir Shah contends :— 

. 1. That the offence committed was burg- 
lary punishable under s. 458 of the Indian 
Pena? Code and not dacoity. 2. That the 
approver did notappear to have taken part 
in the burglary at all as the details of 
occurrence given by him were found false 
in several respects, 3. That no stolen pro- 
perty was found in the possession of Atta 
Muhammad, Hakim or Ali, and 4. That 
Fateh Muhammad in whose possession some 
stolen property was found could be convict- 
ed under s. 412 and not unders. 395 of the 
Indian Penal Code. 

The scene of the occurrence was one of the 
four shops situated in a sarai which is. half 
a mile from the town of Khushab, There 
is Police Station in the town which is alsa 
about half a mile from the sarai. It isin 
evidence that the owners of the four ‘shops 
employed four chaukidars or night watch- 
men to kesp watch over the shops at night. 
It was on the night of the 28th December, 
1926, that the shop was broken into and as 
the culprits were engaged in looting it one 
ofthe four chaukidars, namely, Nur Muham- 
mad repaired to the residence of the owner 
thereof in the town and after informing 
him ofwhat was happening he then went 
to the Police Station and gave information to 
the Sub-Inspector and the Inspector of 
Police who were there. These officers with 
some constables proceeded to the sarai and 
met on the way the complainant Ganda Mal 
and one Ishar Das who were firing guns to 
seare away the burglers. The latter had, 
however, decamped with the booty before 
the arrivalofthe Police Officers and others 
on thespot, It wasfound that the iron safe 
that was in the shop had been broken and 
alarge quantity of piece-goods was missing. 
One of the four chaukidars, namely, Mubam- 
med Azim (P. W. No. 11) and a tailor were 
sleeping in a kothri near there and the In- 
spector found the door of the room fastened 
from outside, He opened it and brought 
After 
baving done so he wrote the ruqga tothe 


clerk of the Police Station giving therein 


the description of the occurrence but in this 
Tuqqga he did not mention that a. chaukidar 
and a tailor were found locked up in a 
kothri. The chaukidars gave at the trial 


‘a graphic 3ccount of their encounter’ with 


the burglers and stated that they did not 
interfere with what they did because they 
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threatened thern with large knives and guns 
that they possessed. The learned Sessions 
Judge, however, found that they were all 
asleep when the robbers cameand that the 
chaukidar Muhammed Azim and the tailor 
were also lying asleep when the dobr of 
their room was locked from outside. But 
he came to the conclusion that the offence 
committed was dacoity because the culprits 
had in order to commit the theft cansed 
wrongful restraint to the choukidar and 


the tailor by locking up the door of their’ 


room, This they cannot be said to have done. 
“Restraint implies abridgment of the liberty 
of a person against his will, When he is 


* deprived of his will power by sleep or other- 


wise he cannot, while in that condition, be 
subjected to any restraint. In the present 


case, therefore, no restraint was caused to. 


the.chaukidar and the tailor when they were 
lying asleep. The learned Sessions Judge 
did not referto any other act of the culprite 
to bring -their offence under s. 391 of the 
Indian Penal Code. I would,therefore, hold 
that the offence fellunders. 458 ofthe Indian 


Penal Code. E ; 
[Note.—The rest of the judgment is not material 

for the purposes of this report.- Ed] - ! 

.". Convictions altered, - 
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v. ORIMINAL APPBAL No. 1163 or 1927, 
"^  » ‘November 29, 1927. 
Present: —Mr. Justice Carr. 


RANGASAWMY AND ANOTHER—APPELLANTS 
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versus 

EMPEROR—Oppostts PARTY, 
Penal Code (Aet XLV of 1860), s. 879—Theft—Acts 
done under bona fide claim of right, when culpable— 

'Dishonestly', meaning.of. | 
The dictum -that a person who takes property in 
the assertion of a bona fide claim of right cannot be 
convicted of theft is true only in this sense that 


where the accused has a claim of right which he : 


believes to be good and has attempted to assert 
that right by doing an act which in good faith he 
‘believed he had every right to do, and for such 
reason, the Court is of opinion that he did not act 
dishonestly, then the person is innocent of theft. It 
does not mean that the accused cannot be convicted 
of theft where, knowing that his claim is disputed 


" and that his proper course is to have recourse to 


the, Courts of Law he prefers to.take the law into 
hia own hands by removing the:property from the 
possession of his opponent. -In such’ cases the act 


< would be dishonest and the accused would be guilty 


of theft, 


e ^oc 
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|” dUDGMENT,.—This is a | 
siderable difficulty, to which I have had - 


. and remove tbe materials. 
_ application was given to. the complainant, 
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to ‘give very eareful consideration.’ Thera 
seems to be little doubt as to the facts; 
the difficulty is to determine whether the 
al of the appellants were dishonest or 
not. - : i 

The house in connection with which tha 
ease arises was the property of the. estate 
of one Biswamber Gowala deceased. His 
widow, as:administratrix ofsthe estate, sold” 
the house to the complainant, R, K. Sen, 
in 1919. She took possession of the house 
and let it out to tenants, but in 1925 he 
evicted the tenants and the houge remained 
untenanted. Bat it appears that ong 
Jagmoban Lel, a son of Biswamber and 
his administratrix, entered into occupation 
without the complainant's permission, and . 
apparently without his knowledge. . In 1926 
Jagmohan sold the house tothe appellanta 
for dismantling. The appellants are 
dealers in building materials and their - 
purchase was one made in the ordinary 
course of their business. “They began to 
dismantle the house and remove the 


- materials. The complainant then made a 


report to the Police who seized the materials 
and sent up Jagmohan for trial for theft, 
The present appellants were not accused in 
that case and there seems to be ‘no doubt 
that up to that time they had acted entirely 
in good faith. The first appellant, however, 


wasa prosecution witness in the case, Tha 


case was Oriminal Regular No. 510 of 1926. 
of ths Third Additional Magistrate, 
Rangoon. The Magistrate acquitted Jag- 
mohan. His judgment.was not very precise 


"but his reason seems to have been that 


Jagmohan was asserting a bona jide claim 
of ownership of the house - and that-though 


 ,his proper course would have been to file 


a suit against the complainantit could not 
be held that he had acted dishonestly. 
He directed the return of the materials 
that had been seized to the present first 
appellant, from whose possession they had 
been taken by the Police. 

This judgment wasdated the lst Septem- 
ber, 1926. On the lst November, the lst 
appellant applied: to the District Magistrate 
(Criminal Revision No. 295 of 1926) for per- 
mission to dismantle the house: in question 
Notice’ of this 


who appeared. It was stated in the ap- e 


_ plication that on the 12th October, the 
.appellanthad been demolishing the house - 


-- 
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in order to remove the materials but had 
been prevented from doing so by the 
respondent, who was accompanied by 
Police Constables. 

The District Magistrate dismissed the 
application, holding that the Oriminal 
Courts had no jurisdiction in the matter. 
Inithe course of his order be remarked 
‘that the respondent (R. K. Sen) was the 
rightful owner of the house, " 
.-On the 25th November, R. K. Sen applied 
to the District Magistrate in his capacity 
of Deputy Commissioner to move the 
Local Govtrnment to appeal against the 
acquittalof Jagmohan. The proceeding is 
District Office Proceeding No, 105 of 1926. 
No notice of thisapplication was given to 
the appellants but from the diary of the 
proceeding it would seem that it was heard 
with the revision case last mentioned. 
. "This, however, is not supported by the 
-revision record according to which orders 
were passed in that case on the 9th 
December. The accuracy of the dates in 
_ the revision proceedings seems to me very 
questionable. | 
 .Butitis certain at any rate that orders 
on R. K. Sen's application were not passed 
till. the 1lth January, 1927. There is 
nothing on that record to suggest that the 
appellants were present when the order 
was passed nor is there any evidence 
that they ever became aware of it. In 
fact the acts which are in issue in the 
_present-case were done, orat least begun, be- 
‘fore that order was passed. In his orderthe 
Deputy Commissionerexpressed the opinion 

that.Jagmohan had been wronglyacquitted 
but declined to recommend an appeal. 
. On the 12th January, R. K. Sen filed the 
presentcomplaint charging the appellants 
with theft by removing materials of the 
house on the Ist to 4th January. - On his 
examination and in his evidence. he 
alleged removal also on the 11th January. 

‘The appellants were first discharged, 
the Magistrate holding that they had acted 
in the assertion of a bona fide claim of 
right, and that their acts, therefore, did 
. pot.amount to theft. On an application in 
' revision (No. 223 of 1927) the District 
"Magistrate ordered 2 further inquiry and on 
that inquiry the appellants have been con- 
victed of theft and fined Rs. 500 each. 
The materials which had been seized 
under a warrant issued by the Court were 
ordered tobe delivered tothe complainant, 
- Jp should be noted that Jagmohan was in 


í 
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the first instancë made an accused in this 
case but never appeared. It is said that he 
is dead. 

The only real ground of this appeal is 
a claim that the appellants actedin an 
honest belief that they were entitled to do 
what they did. 

I have been referred to a number of 
cases which lay down the dictum that a 


person who takes property in the as- 
sertion afa bona fide claim of right 
cannot bs convicted of theft. I do not 


like such dicta, which seem tome rather 
to obscure than to elucidate the law. 
What ths Court has to decide in a case ° 
such as ihe present is whether the act of 
the accused person was dishonest or not. 
If it was not dishonest then it does not 
amount to theft. If the dictum above- 
mentioned means that the accused has 4 
claim of right which he believes to be 
good and has attempted to assert that 
right by doing sn act which in good faith 
he believed he had every right to do and 
that for that reason the Court is of 
opinion that he did not act dishonestly 
and that, therefore, he isnot guilty of theft 
then Ihave no quarrel with it. Statad 
in this form itis merely a description of 
the process by which the Court arrives at 
the finding that the accused's aot was not 
dishonest. 

But withthe dictumas more briefly set 
out above Ido quarrel. It is quite possible 
that a person may havea claim which he 
believes to be good to certain property 
and yet thatin asserting that righthe may 
do something which he knows he has no 
right to do. For instance, he may know 
perfectly well that his claim is disputed 
and thatiihe wishes to enforce it his 
proper course isto do só by having re- 
course to the Courts. If knowing that he 
prefers to takethe lawinto his own hands 
by removing the property from the 
possession. of his opponent knowing that 
his opponent also lays claim to the pro- 
perty, then I should say that his ect is 
dishonest and amounts to theft. He-has 
caused wrongful gain or. possession to 
himself and wrongful logs of possession to 
his opponent. 

In the present case I have no doubt that 
inthe first instance the appellants bqught 
the materials of the house from Jagmohan 
in good faith, believing that Jagmohan 
had a right to sellthem. Butin view of 
the facts set out there can be no. deubt 
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that when in January they did the acts 
complained ofthey were fully aware that 
their claim was disputed by the com- 
plainant who himself claimed to own the 
property. They must also have known 
that the complainant’s claim was based 
ona transfer by the administratrix of 
the estate. They may have thought that 
there was a flaw in the complainant's 
title and that their own was better, but 
they must have known that the dispute 
between them could only be finally decided 
by a competent Civil Court. If there 
* were nothing else in the caseI should 
have held that they had acted dishonestly 
and I should have refused to interfere. 

But there is another factor in the case. 
This is contained in the evidence of an 
Advocate of this Court who was the first 
witness for the defence. This gentleman 
saysthat he appeared for Jagmohan on the 
first trialand that he also argued the first 
appellant's application for permission to 
remove the materials. Nevertheless after 
the District Magistrate had dismissed that 
application he advised the appellants to 
take the law into: their own hands and to 
remove the materialsfrom the house site. 

Now I consider that that was ‘very bad 
advice and that it was wrong for an Advocate 
to give such advice. But that does not affect 
the fact that the advice was given. This fact 
shows that the appellants didnotact on their 

‚own initiative either knowing that their 
action was wrong or not caring whether it 
was right or wrong. Instead they took care 
to obtain advice from an Advocate of some 
standing.and I think they were entitled to 
expect that the advice given to them would 
be such as they would be safe in following, 
In the face of this fact I find myself unable 
to find, as I should have found on the other 
facts of the case, that the appellants acted 
dishonestly. In my opinion, therefore, the 
appellants are entitled to acquittal. 

I, therefore, set aside the convictions and 
Sentences passed upon Rangasawmy and 
Rackiah Pillay and direct that they be ac- 
quitted and that the fines, if paid, be re- 
funded tothem, Their bail bonds will be 
cancelled. 

The order of the Magistrate for the return 
io the complainant of the material seized is 
confirmed. Andi note forthe information 
of the appellants that if they wish to assert 
their claim to: the materials of the house 
in question they must do so by due process 
gf law, Should they again take thelaw into 
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their own hands it is unlikely that any plea 
ofa bona fide claim will avail them. 
A. N. A. Conviction set aside. 





LAHORE HIGH COURT. 
ORIMINAL Revision Petition No. 601 or 1927. 
January 26, 1928. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr, Justice Agha Haidar. 
MUHAMMADA -—Acogsgp—PETITIONER 
versus 4 
HMPEROR—ResponpeEnt. 
Criminal Procedure Code (Act V of 1898), s. 195 (b) 


—BSeveral persons charged with commission of offence - 


but only some proceeded against—Complaint under 
8. 211 by persons not tried, competency of—Complaint 
in writing by Court, necessity of. 

Where a report is made to the Police- charging 
several persons with the commission of an offence 
and some of them only are challaned and tried, a 
complaint under s. 211, Penal Code, against the 
maker of the report by a person not challaned and 


‘tried is competent. It is not nece$sary that the pro- 


ceedings should be initiated by a complaint 
in writing by the Court which tried the case against 
the rest of the persons charged. 

Emperor v. Gurditta (1) and Hardwar Pal v, 
Emperor (2), dissented from. ; 

Kashi Ram v. Emperor (3), followed, 

Brown v. Ananda Lal Mullick (4) and Tayabullah 
v. Emperor (5), referred to; 


Petition for revision of an order of the 
Sessions Judge, Ferozepore, dated -the 21st 
March, 1927, affirming that of the Honorary 
Magistrate, First Olass, Ferozepore, dated 
the 18th February, 1927, AES 

Mr. Amolak Ram Kapur for Dr. Nand Lal, 
for the Petitioner. 

Mr. D. R, Sawhney, Publie Prosecutor, for 
the Respondent. oe 

ORDER. 

Tek Chand, J.—(July- 22, 1927.)— 
Muhammada, petitioner, made a report 
at the Polics Station Ferozepore, on 
the 26th of July, 1925, that he was in 
the Ferozepore Hospital on that night 
attending on his sister, who was an indoor 
patient there, when one Nihal Singh came 
into the compound with a takwa in his hand 
intending to murder his sister; that Nihal 
Singh was accompanied by Raushan Beg and 
Ahmad Din, who were the expectant heirs 
of his sister and who had instigated him to 
commit the crime, and that he was able to 
catch Nihal Singh alone, his companions 
having runaway, The Police after enquiry 
found that the story asgiven by Muhammada 
was falses They took no action against 
Raushan Beg or Ahmad Din but challaned 
Nihal Singh under the Arma Act for being 


^ 


~ 
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in unlawful posseasion of the takwa. He 
was, however, acquitted by the Court. 
On the 16th January, 1926, Raushan Beg 
lodged a complaint under s. 211, Indian 
Penal Code, . against Muhammada for 
having madea false charge against him, 
Muhammada was tried by the Magistrate, 
. First Class, Ferozepore, and found guilty 
‘under s. 211 and sentenced to undergo 
rigorous imprisonment for four months and 
pay a fine of Rs. 100. His appeal to the 
Sessions. Oourt having been unsuccessful, he 
‘has-preferred.a revision to this Court. . 
The first point taken on his behalf is that 
' the learned Sessions Judge has notdiscussed 
‘the evidence on the record nor has he 
. written.a proper judgment in accordance 
: with law, and, therefore, the case should be 
sent back to him for re-decision. There is 
' no doubt that the discussion of the evidence 
. in the judgment of the learned Sessions 
Judge is not as full as it might have been. 
I, however, see no reason to remand the 
case. . I have allowed the petitioner's Goun- 
‘gel to address meat length on the merits 
and to. read to me the portions of the evi- 
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fully supports the petitioner's contention. In 
that case the accused had made a report to 
the Police that seven persons had committed 
dacoity. The Police sent up five of those 
persons for trial but took no action against 
the other two, namely, Q. S. and A. S. Bub- 
sequently proceedings under s. 211, Indian 
Penal Code, wore started against the accused 
for having brought a false charge against 
Q. S. and A. S. A Magisterial enquiry ` was 
held againstthe accused who was committed 


‘to the Sessions Court for trial: for having 


made a false chargeagainst Q. 8. and A. S. It* 
was held by Scott-Smith, J., that though 
Q. S. and A. S. were not proceeded against 
in Court, s. 195 still applied as the matter 
had come up before the Court in connection 
with the same report made by the accused 
to the Police and thus the offence (if any) 
was committed in relation to a proceeding 
in a Court. As the prosecution of the accused 
under s, 211 was not initiated with the 


“sanction or on the complaint of the Court 


concerned, the commitment was held to 
be illegal and was accordingly quashed, 
The learned Judge in his judgment based 


^ dence on which he wishes to rely. After 
.examining the evidence and considering 
‘Counsel's arguments Iam of opinion that ` 
. the petitioner has been rightly convicted 
 unders, 211, Indian Penal Code. There was 
“no justification for him to make a false 
- charge against Raushan Beg and Ahmad 
- Din and his sole object in making the report 
. geems . to. have -been to intentionally 
“harass ‘and injure these persons who were | h t 
the expectant heirs of his sister, and with petitioner in his report to the Policeagainst 
. whom they do not appear to have been on: Ahmad Din and Raushan Beg. These 
„good terms. > ` .. + persons had not been sent up to take their 
CT It was next argred that the proceedings trial before the Court and I fail to see how 


his decision on a Division Bench ruling of 
the Allahabad High Oourt Hardwar Pal v. 
Emperor (2), This case will be found reported 
in the authorised reports as I. L. R. 34 All, 
522. I have considered both these cases, and 
as at present advised, I feel grave,doubts as 
to the soundness of the view taken therein. 
‘As has alréady been pointed ont, the Court 
"which had tried Nihal Singh:wes not Cona 
cerned with the allegations made by the 


in this case were void ab initio and illegal, 
inasmuch. as they were not initiated on a 
‘complaint in writing made by the Court 


^whieh tried Nihal Singh ss required by. 


s 195 (b), Criminal Procedure Code. The 
' learned Public Prosecutor replied that 


' & 195 doesnot apply asthe Police challaned: 


. Nihal Singh only and not Raushan Beg or 


. Ahmad Din, and the case of the latter was’ 


__mever before any Court and, therefore, it 
cannot be said that, so far as these persons 
“are, concerned the alleged offence was 


. @ommitted in, or in relation to, any proceed-' 


ing in a Court. There is, however, a 
‘Single Bench decision of the*Ohief Court 
. peported as Emperor v. Gurditta (1) which 


(1) 39 Ind, Cas, 692; 19 P, R. 1917 Cry 20 P, W. R, 


1 


that Court could initiate proceedings under 
B. 211 with reference to the. alleged false 
charge against them who were never before 
it. In taking this view, I feel fortified :by.a 
‘later decision by another - Division Bench 
of the Allahabad Court.in Kashi Ram v. 
Emperor (3), where Hardwar Pal v. Emperor 
(2) was dissented from. The point was 
raised before the Calcutta High Court in 
Brown v, Ananda Lal Mullick. (4) 
but was not expressly decided, ‘though 
there are indications in the judgment that 


(2) 16 Ind. Cas. 510; 10 A. L. J. 61; 34 A. 522; 13 Gy. 
L. J. 702. 


(3) 82 Ind. Cas. 167,22 A. L. J. 829; 10 O. & A. T, 
R. 918; A. I R. 1924 All, 279; 25 Or. L, J, 1239; 46 A, 
My 36 1 d o 1 44 0, 650 5 i 

nd. Cas. 857; 44 O. 650 at p, 658; 20 0, W, 
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the ‘learned Judges were inclined to hearing beforea learned Single Judge, who 
doubt the soundness of the decision in went through the evidence on the record 
Hardwar Pals. case (2), As the, question and arrived at theconclusion that the con- 
is one of considerable importance and -Vicition of Mubammada under s. 211 of the 
arises. frequently, I think it is necessary to Indian Penal Code was. correct. 
Have an authoritative pronouncement by a A point of law was, however, raised 
Division Bench of this Court on it. |. . before him to the effeet that the complaint 

I, therefore, refer the case to a Division which Raushan Beg had made direct to ` 


Bench for decision of this point, which is. the Magistrate was incompetent in that the 
‘the only point left undecided. `. case was covered by s. 195 (1) (b) of the . 
. Dr. Nand Lal, for the Petitioner. . -Oriminal Procedure Code, and, therefore, a 

"Mr. Raj Krishna, for the’ Government - complaintin writing should have been made 

` * Advocate, forthe Respondent. - , .° by the Oourt which tried the case against 
 .gUDGMEN'T.—À reference was made © Nihal Singh or some other Court to which 
‘toa Division Bench by alearned Single such Oourt was subordinate, and that, 
Judge of this Court on the 22nd of July, -therefore, the whole proceédings were-null 
'1927, under the following circumstances: and- void. . The learned Judge of this Court 
^, A report was made.tothe Police by ons < entertained some doubtas to the correctness 
` Muhammada,- the accused, in the present -ofa certain decision of the Punjab Chief 
case, to the effect that his sister Musammat Gourt and, therefore, referred the case to 

. -Bagọ, who was a widow and had some pro- a larger Bench. i s | 
"perty,was an indoor patient in, the Feroze- . The portion ofs. 195 of the Oriminal Pro- 
= pore Hospital, that one Nihal Singh -had cedure,Code relevant to the present reference 

. trespassed “into the compound of the said -is as follows:—  : Se rd 

‘Hospital in order to murder the said lady, . “No Court shall take cognizance ` 
‘that Nihal .Singh when caught by the - ...issccssscecesecsseens ERN OMNE T 
‘informant invoked the aid of two of his: (b) of any offence punishable ^ undér 
~accomplices, namely, Raushan Begand his B........ uel loses the same (ode, 
‘gon Ahmad ODin,. that. the informant when such offence-is alleged to have “beén 
"identified these two men by their speech, coinmitted in, or in relation to, any pro- 
, and. that they being the reversioners of - ceeding in any Court, except on the com- 
_Musammat Bago's estate would have been - plaint: in writing of such Oourt or et 
directly benefited by her death. The Police - some other Court to which such Court is 
"made an, investigation but did not feel gubordinate;........... "o d EE 
_patisfied#as. regards the complicity. of- The case in Emperor v. Gurditia 
. Raushan Beg. and Ahmad Din and-sono . (1) is in favour of the: applicant. - This 
action was taken against them. Nihal Singh, ^ was, however, a judgment ‘of a Single 
" however, was charged unders..19 of the. Judge who followed Hardwar Pal v. 
. Indian Arms Act (XI of 1878) and tried by - Emperor (2). Now, we have to see whether 
a Magistrate. On the 17th of November, 1925, - Hardwar  Pal's case (2) was rightly 
.the Magistrate acquitted Nihal Singh ob- decided. In. that case-a report was made 
serving at the conclusion of his judgment by one at a Police Station against several 
- that the case seemed to be a frivolous one: persons one of whom was S., charging 
which had been initiated by Muhammada - them with rioting and voluntarily causing 
and. Musammat Bago in order toimplicate- hurt. The Police made an investigation 
. Raushan Beg and Ahmad Din who were. and sent up several persons for trial but no 
the reversioners and heirs of Musammat action was taken against S. Some of the . 
persons charged were convicted by the 
Magistrate but were acquitted’ by ‘the 
Sessions Judge. Thereupon S. filed a com» 


Bago. FILM T 
. On the 16th of January, 1926, Raushan: 
Beg filed a complaint.under s. 211/500 of the 


Indian Penal Code in the Court ofa Magis-- 
trate. This complaint ended in the con-: 


vietlon of Muhammada under a 211, Indian 
Penal Code, 

Muhammada appealed to the Sessions 
Judge, Ferozepore who, however, dismissed 


his appeal. An application for revision: 


of the order ofthe Sessions Judge was 
filed in thia Court, and the case came on for 


plaint in the Court of the Magistrate 
charging H. with having made a false 
report to the Police implicating him (8) in 


- the offence. The matter came up before i 


Division Bench who held that, as there waa 
considerable relation between .the fitar 
report .and the proceedings in Court, the 


latter being the result of the former, the 
„alleged offence with which H, waa charged 


e 


- 
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was committed in relation to proceedings in 
Court. They further held that the report 
Jed to the Police inquiry and the Police 
led inquiry to the proceedings in Court. 
And proceeding on this line of reason- 


ing the learned Judges finally held 
that the sanction. of the Court under 


.8. 195 (1) (b) was necessary and in the 


absence of such sanction they quashed 
the proceedings taken by S. against H. in 
the Court of the Magistrate. 
. "The matter once again came before a 
Division «Bench of the Allahabad: High 
"Court where two learned Judges in Kashi 
Ram v. Emperor (8) threw considerable 
doubt upon the correctness of Hardwar 
Pal v. Emperor (2). In this case the learn- 
ed Judges observed asfollows:—  . - 
“In Hardwar Pal v. Emperor (2) & charge 
was made against several people includ- 
ing one S., but S. was never charged 
in Court, S. was not put upon his trial 
and no proceedings were taken against 
him. The other people were, and the 
ratio decidendi in Hardwar Pal v. Emperor 
(2)is that the chargeagainst S. amounted 


agree with Hardwar Pal v. Emperor (2)." 
`. The learned Judges then proceeded -to 
“lay down the following formula for de- 
ciding the question as to “where a re- 
port to the Police stops and the charge be- 
fore the Magistrate begins” :— | 
.“If -the complainant confines himself 
to reporting what he knows of the facts, 
Btating his suspicions, and leaving. the 
matter to be further investigated by the 
Police, or leaving the Police to take such 
course as they think right in the 
performance of their duty, he may be 
making a report, but he is not making 
a charge. But if he takes the further 
 Btep, without waiting for any official in- 
vestigation, of definitely alleging his be- 
lief in the guilt of a specified person, 
and.his desire that the specified person 
"be proceeded against in Court, that act 
of his, whether verbal. or writien, if 
made to an Officer of the law authorised 


* 


` "bo initiate proceedings based upon the cone 


plainant's. statement, whether amounting 
` toan expression of the complainant's belief 
“in the guilt of the specified person, or 
his desire that Court proceedings be taken 
pgainst him, amounts to making a charge." 
_ his being the position, the authority 
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of Emperor v. Gurditta (1) may be 
taken to have been considerably shaken, 
in that the case on whichit was founded 
has been definitely dissented from by 
the Allahabad High Court itself. 

There is another case Tayabullah v. Em- 
peror (5) where Mookerjee and Sheep- 
shanke, JJ., held that no sanction was 
necessary under s. 195 of the Oriminal 
Procedure Code to prosecute an informant 
under s. 211 of the Indian Penal Oode 
when a false charge had been made by 
him only to the Police. ode at ae ve 

Brown v. Ananda Lal Mullick (4) ap- 
proves of the case in Tayabulla v. Em- 
peror (5) andthe learned Chief Justice who 


EMPEROR. 


, delivered the main judgment of the Court, 
- definitely refused to express an opinion as 


to whether the case in Hardwar Pal v. 
akak (2) was rightly or wrongly decid- 


ed. 
We prefer to follow the law as leid ` 
down in Kashi Ram v, Emperor (8). 
Raushan Beg was never charged in any 
Court, nor was he ever put upon his 
trial before any Magistrate, nor were any 
proeeedings taken against ‘him before the 
Courtin which Nihal Singh was involved. 
This being so, it cannot be said that the 
offence under s. 211 of the Indian: Penal 
Code, with which Muhammada, the ap- 
plieant, had been charged was. an offence 
which was committed in or in relation 
to any proceeding in Court. This being 
our view, it was not necessary that the 
present prosecution should have been start- 
ed on the complaint ‘in writing of the 
Magistrate who tried and disposed of Nihal 
Singh's case, Under these circumstances 
the objection as to the maintainability oi 
the present complaint fails. m RS 
The case having been heard on the merits 
‘by the learned Referring Judge and the only 
question that had been referred to. us for 
consideration having been also decided 
against the applicant, the result is that 
the application for revision fails and is dis- 
missed, l 
R. L. Application dismissed. 
(5) 36 Ind, Cas. 845; 43 O. 1152; 24 O. L, J. 134; 20 
O. W. KN. 1265; 18 Cr. L013, ` a ee 
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RANGOON HIGH COURT. Chandra Ghose (1) a.majority of the Judges 

. FULL BENCH. — decided that a suit formesne profits was 

CiviL HERE4ENOE No. 8 or 1927.  . triable by a Small Cause Court, and that, 
November 30, 1927. : therefore, no second appeal lay from the 
Present:—Sir Guy Rutledge, KT, : judgment, unless the value of the subject- 
“Ohief Justice, Justice Sir Benjamin Herbert  matterwas more than Rs. 500. But two 
Heald, Kt., and Mr. Justice Brown. of the learned Judges, namely, Mr.. Justice 

U MIN DIN—APPELLANT Ghose and Mr. Justice Banerjee dissent- 

. o. versus .ed from the decision of the majority 

UPO THAUNG—RESPONDENT. . and held that Art. 31 of the Second 


‘Provincial Small Cause Courts Act (IX of 1887, Schedule applied to that class of suits 
"Sch. II, Art. 31—Civil Procedure Code (Ast V of" and that, therefore, that class of suits 


; . 88. 2 3—Sui : 
: te ee EE T or mesne profits, whether was not cognizable by the Small Cause 


A suit for mesne profits is not-ofa nature cogniz- ; Court. Mr. Justice Banerjee ir the course 
e able by Small Cause Courts under the Provincial -of his judgment at page 896* .states.ag 
“Small Cause Courts Act. | p. 692, col, 2.] follows : —"The words ‘any other suit for an 


Per Heald, J.—Although it must be admitted that ` . . : à 
..Art. 3l of the Second Schedule to the Provineia|  8CCcOunt including a suit, etc, in Art. 3l 


‘Small Cause Courts-Act does not in terms cover the quoted &bove, mean,in my opinion “any other 
' case of profits which have not actually been received, suit for an account, taking the expression 
- neverthe ess it is impossible tò hold that it does not ‘Sspit for an account’ as comprehending also 


- cover suits for-mesne profits generally. [p. 694, col. 1] . : "dae: 6 "Nb 
Kunjo Behary Singh v. Madhub Chandra Ghose (i, 8 801b ete. Wor if the word ‘including’ was 


„Maung Hla Din v. Maung Kyaw -Gale (4) and Kishen’ - meant to exclude everything that. did not 
Kaur v. Tulsa Singh (8), not followed. come within the strict senge of the expres- 


Savarimuthu v. Aithurusu Rowthar (2), Antone v. ion ‘suit for an account,’ then the specifica» 
;Mahadew Anant (3, Ramasumi -Reddi v. Auth? ‘tied of the two distinct classes of suits 
: Lakshmi Ammal (5), Girjabai v.-Raghunath (6), Drig i 


«Pal Singh v. Kunjal (T) and Maung Tun Ev. Maung ; that follows would be unnecessary.” 


Shwe Tha, (9), followed, | In the case of Savarimuthu v. Aithurusu 
ORDER OF REFERENCE TO Rowther (2) a Full Bench of the Madras 
A FULL BENCH. . High Court decided that &suitfor mesne 


| .Das, J.—The respondent filed a suit for . profits was not cognizable by a Small Cause 
“the recovery of mesne profits due to him, “Court. ‘The referring Judges in the course 
He obtained a decree and the defendant of the order stated as follows :—‘The 
appealed but the appeal was dismissed, ‘Second Schedule to the Provincial Small 
`The defendant now appeals to this Court. ‘Oause Courts Act, after excepting from.the 
' “The respondent raises .& preliminary cognizance ofa Court of Small. Causes; in 
. Objection that no second appeal lies as the - cls, 29 and 30, certain specific suits for an 
, Suit was of the. nature cognizable by the -account, alsoexcepts by the‘first part of Art. 
mall Cause Court. The appellant argues 41, ‘every other suit for an account’; but as 
’that.Art.31l ofthe Second Schedule tothe .asuitby a mortgagor to recover surplus 
..Provineial'S8mall Cause Courts Act provides , collections received by the mortgagee after 
‘that a suit for the profits on immoveable the mortgage has been satisfied (Art, 105 of 
2 proper belonging to the plaintiff which the Limitation Act) and a suit for mesne 
. have been wrongfully received by the de- profits (Art, 109). are not technically suits 
‘fendant bara the Small Oause Court from for an account, and would not, therefore, be 
"trying the guit. Article 31 runs asfollows:— comprehended in the expression ‘any other 
""Auy other suit for an account, including.a - suit for an account,’ the Legislature advised- 
Buit by a mortgagor, after the mortgage ly included these two classes of.suits under 
has been satisfied, to recover surplus col- : Art, 31, so that they may be specifically exe 
‘lections received by the mortgagee, anda cepted from the cognizance of a Court of 
suit for the profits on immoveable property Small Causes. As these twoclasses of suits 
` belonging to the: plaintiff which have been are akin to suits for an account, though nof 
wrongfully received by the defendant.” It . technically such, they were not inappro- 
~is argued by the respondent that the last priately included in Art. 31 instead of being 
“Clause of this Article is-governed by the provided for by a separate Article.” In the 
words “suit for an account” thateis the class 

of suits mentioned in the Article must bé (1) 236, 884; 19 Ind. Dec. (N. 8.) 587 (F. BJ. 
-a suit foran account, In the Full Bench (2) 25 M. 103; 11 M. L. J. 428 (F. B.). 
-*Page of 28 O,— Ld. 
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ease of Antone v. Mahadev Anant(3) a Bench 
or the Bombay High Court held that the 
suitfor mesne profits fell within the excep- 
tion of cl. 3l of Sch. 11 of the Provin- 
cial Small Cause Courts Act and was not 
ofa nature cognizable by Courts of Small 
Causes, and that, therefore, an appeal lay 
from that Court, My brother Pratt, how- 
ever,in the case of Maung Hla Din v. Maung 
Kyaw Gale (4) disagreed with the decisions 
of the Madras and Bombay High Courts, 
and agreed with the decision of the 
Qaleutta High Court, and held that Art. 
31, Secorfd Schedule, of the Provincial 
Small Cause Courts Act, contemplates suits 
in the nature of suits for an account, 
I have carefully gone into the decision 
of my brother Pratt, and 1 must say that 
I cannot agree with him, If the Legis- 
lature had intended that the words “a 
suit forthe profits on immoveable property 
belonging to the plaintiff, etc." in the 
gecond part eof Art. 31 should mean 
asuit foran account fer the profits and 
nothing else, it is dificult to understand 
why the word "ineludiag" should have 
- been used after the words "any other 
guit for an account,” I am of opinion 
that the words "suit for the profits on 
- {mmoveable property belonging to the 
plaintiff, etc.” do not mean a suit for 
an account for the profits only and that 
all suits for the profits on immoveable 
property are excluded from the jurisdic- 
tion of the Small Cause Court. 

As 1 am differing from the decision oi 
my brother Pratt, I submit these papers 
to the Chief Justice for him to form a 
Bench to consider the question whether 
guita for mesne profits are of a nature 
cognizable by a Small Cause Court. 

Mr, Rauf, for the Appellant. 

Mr. Basu, for the Respondent. 
JUDGMENT OF THE FOLL 
BEN OH. 

Brown, d.—-The question referred to 
us for decision is whether suits for mesne 
profits are ofa nature cngnizable by a 
small Causo Oourt under the Provincial 
Small Cause Courts Act. 

The question was fully discussed in the 
ease of Kunjo Behary Singh v. Madhub 
Chandra Ghose (1), where & majority of a 
Full Bench of seven Judges held that 
& Small Cause Court had jurisdiction to 
entertain such cases. ln the case of 

(3) 35 B. 85; 2 Bom. L. R, 683. 

(4) 104 Ind. Ces. 818; 8 R. 388; A. I, R., 1927 Rang, 262, 
h- " 
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Maung Hla Din v. Maung Kyaw Gale (4) 
our brother Pratt expressed. a general 
agreement withthe views of the majority 


-of the Judges in Kunjo Behary Singh's 


case (1) and although he did not expressly 
find that a suit for mesne profits was 
cognizable by a Small Cause Court, it 
would seem to follow from his arguments 
in his judgment that such a suit would 
be so cognizable. The question has been 
referred to us by our brother Das, because, 
in his opinion, the decision of the majority 
ofthe Bench ofthe High Court of Oaleutta 
was erroneous. : 

Article 31 of the Schedule to the 
Provincial Small Cause Oourts Act excludes 
from the jurisdiction of the Small Cause 
Court "any other suit for an account, 
including a suit by a mortgagor, after the 
mortgage has been satisfied, to recover 
surplus collections received by the mort- 
gages, and a suit for the profits on 
immoveable property belonging to the 
plaintiff which have been wrongfully 
received by the defendant.” The opinion 
of the majority of the Court in.. Kunjo 
Behari Singh's case (1) is expressed by 
Petherem, C. J. In his view, Art. 31 
contemplates cases in which the plaintiff 
claims an account of money which the 
defendant has received and to an account 
of which the plaintiff is entitled, because 
the monies received belong to him. He 
held that a suit for recovery of mesne 
profits was not a suit to recover the 
profits of immoveable property, but a suit 
for damages and that in that suit the 
profits of the property actually received 
by the wrong-doer may not even be the 
measure of the damages. The contrary 
view was held by Ghose, J., and Banerji, Ja 
who wrote separate judgments. In their 
view, although Art. 381 is ` headed 
"Any other suit for an account" the 
Legislature did not intend to confine the 
scope of that Article solely te suits for an 
account strictly socalled. The arguments 
put forward in favour of this view appear 
to me to be of considerable weight. If the 
Article were intended toapply only to a 
suit for an account strictly so-called, then 
the whole of the Article except the first six 
words would be mere surplusage. It seems 
to me that the Legislature, by not eonfins 
ing themselves merely to “any other suit 
for au account,” but by going on to say 
that such suits included a suit by a 
mortgagor and a suit for profits on immoye, 
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able properly in certain cases, intended 
that the Article should apply to certain 
suits, which are not, strictly speaking, suits 
for an account at all, but whick are* analo- 
' gous to suits for an account and which, 


therefore, should be treated in the same | 


, way as a suit for an account so far as cog- 
‘nizability by a Small ‘Cause Oourt is 
concerned. Itis true that a suit for mesne 


profits is based ‘on tort and that what 18 


claimed in such suit is compensation for 


-damage suffered by reason of trespass, but 


in most, if not all, suits for mesne profits, 
the defendant has to account for all the 


.. t profits of the land during the period that 


he has been in possession. And the enquiry 
necessary to decide such a suit is often, if 
not always, similar to an enquiry required 
for the taking of accounts, Mesne profits 
are defined ins. 2 (12)of the Code of Civil 
Procedure as “ hose profite which the person 
- in wrongful . possession of. such property 
actually received or might with. ordinary 
diligence have received therefrom, together 


with the interest on such profite." Alunough . 
a cleim for mesne prolits ie based on. 


‘traspass, the valuation of these profits 
under this definition depends not on what 
the plaintiff would have obtained from 
the land if there had been no trespass, but 
on what the defendant did actually receive 
or might with ordinary diligence have receive 
od. The chief difficulty in the consideration 
... of the question before us seems to me to hie 
" notso much in the fact that "Art, 3l is 
.. headed "Any' other suit for an account’ as 
` jn the fact that the Article does not say in 
. express terms that a suitfor mesne profits 
is excludéd, but excludes only a suit for the 
profits of immoveable property belonging 
to the plaintiff which have been wrongfully 
. received by the defendant, There is nothing 
. here as to profits which” the defendant 
' might with ordinary diligence have receiv- 


ed. The. same words oceur in Art, 109° 


` of the Limitation Act and although it has 


often been held that Art. 109 applies to . 
all suits for mesae profits, there is judicial: 


guthority for the contrary view. In 
the case of Ramasami Reddi v. Authi 
C Lakshmi Ammal (5)it was held that Art. 
. 109 had no applicationin a suit for mesne 
profits where what wag claimed was not 
- the mount received by the defendants, but 
the amount which they might haye received 


(5) 8 Ind, Cas, 162; 34 M. 502; (1010) M, W. N, 014; 8 


ili 1 ans : 


| 
1 
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with due’ diligenca although, curiously 
enough, the very same judgment accepted 
the view ofthe minority.of the Judges of 


the Calcutta High.Oouxt as to the meaning 
Small Qauss Oourts 


Act. 3 : 

The principal authority quoted in favour 
of the view thata suit for mesne profits is 
not cognizable by.a Court of .Small Causes 
is the case of Savarimuthu v. Atthurusu 
Rowther (2). The opinion expréssed by the 
Full Bench in that case was that a suit for 
the profits ofimmoveable property belong- 
ing to the plaintiff which had been wrong- 
fully received by the defendant, who dispos- 
sessed the plaintiff in execution of a- decree 


-afterwards set aside on appeal, was not 


cognizable by a Court of Small Causes. 
The actual order of the Court said nothing 
about suits for mesne profits and contained 
no finding applicable to a suit for profits 
which the defendant might with due dili- 
gence have received, but,"in the order of 
reference, in the remarks which were &p- 
parently accepted by the Fall. Bench, the 
view taken was that Art. 3L did apply to 
suits for meane profits. In the judgment 
of the referring Judges, the following 
passage occurs i—" Article 109 of the Limia 
tation Act has always been held to apply ta 
a claim for mesne profite, whether the meas . 
sure of mesne prolits be, at the option of 
the plaintiff, the -actual profits which the 
person in wrongful possession , received’ 
or the profits which he might, with 
ordinary diligence, have received, NG 
doubt, as held by the Full Beneh of the 
Oaleutta High Court, a suit for mesne pro- 
fits is not technically a suit tor an account, 
though when the mesne profits claimed is 
theamount of profits actually ‘received by 
the person in wrongful possession an ace 
count will invariably have to'be taken and 
even. when the claim is for profits which 
might have been received with ordinary 
diligence,an account, in 4 cerlaln EOnse, 
will have to be taken to ascertain the 
same," | E 
The High Court of Bombay in the case of 
Antone v. Mahadev Anant (3). agreed with 
the minority of the Judges in Kunjo Behary 
Singh's case (1), Tos same Court in & later 
case Girjabat v. Raghunath (6) held that & 


‘suit for specific sums of money alleged to 


have been wrongfully received by the de: 


(9) 3034; 14; 7 Bom, Li, R, Tle "uo 
; Td Me P dm * : T 


r 


. 002. . 


. endant as profits of land was cognizable by 
the Court of Small Causes. But the ques- 
Aion was not referred toa Full Bench and 
the earlier decision of a Full Bench was 
not expressly dissented from. This case is, 
. therefore; no real authority on the ‘question 
“now before us: : l ` 
' The High Court of Allahabad in the case 
~of Drigpal Singh v. Kunjal (7) took the 
View that a suit for mesne profits was ‘not 
., cognizable by a Court of Small Causes, but 
* the reasons for this decision were not set 
. - forth at length. 
^ The late Chief Court of the Punjab fol- 
„lowed the decision of the majority of the 
‘Calcutta High Court in the case of Kishen 
‘Kaur v. Tulsa Singh (8). | 
.. It thus appears that the authorities on the 
. Question now before us are very conflicting. 
The High Court of Caleutta and the Chief 
Court of the Punjab have held that suite for 
„mesne profits are cognizable by a Court of 
“Small Causes, whilst the balance of author- 
ity in Madras, Bombay and Allahabad is to 
. the contrary effect, The late Judicial Com- 


missioner of Upper Burma in the case of - 


“Maung Tun E. v. Maung Shwe Tha (9)follow- 
. ed the decision of the Madras and Bombay 
‘High Courts, The question for decision is 
'. by no-means an easy one, but after a careful 
; consideration of the case, I am of opinion 
. that the intention of the Legislature was to 
; Bxclude such cases from the jurisdiction ‘of 
the Court of Small Causes. Article 8 of the 
"Behedule excludes ordinary suits for re- 
` covery of rent. Article 11 excludes any suit 
for the determination or enforcement of any 


| other right to or interest in immoveable: 


‘property. It would be somewhat anomalous 
, if suite of this nature were excluded, where» 
. asa Court of Small Oauses were held com- 


v petent to entertain a suit for mesne profits, 


. , which would generally involve a question 
. of title to land and would also often involve 
. &lengthy enquiry into the amount of the 
profits elaimable. As I have already said, 
T do noteonsiderit would be a reasonable 

. interpretation of Art. 31 to hold that that 
- Article-cannot apply to the suit other than 
**& guit for an account -strictly so-called. 
< here can be no doubt that in a very large 


“number. of suits for mesne. profits’ what is: 
e." claimed is the- profits on immoveable pro- 


|| 
. 
M 
Lo o 


erty belonging to the plaintif which have 
beon wrongtully received by the defendant, 
(7) 44 Ind. Cas. 689; 40 A. 142; 16 A, L. J, 55, 
(B) 35 P. R, 1902; 84 P, L, R. 1902 (F, B.), 
m" 9 00 Ind, Qas. 868: 4 V. B, B. 83, 
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and in my view of the Article, such suits are 

not cognizable by a Court of Small Causes 
whether they are strictly speaking suits 
That being so, 1 8m 
unable to hold that it was the intention of 
the Legislature to exelude from the cpera- 
tion of this Article suits for mesne profits, 
if the claim in them was based not on pro- 
fts actually received, but on profits -which 
ought to have been received. In every ca&e 
the measure of relief is what the defendant 
has received or ought to have received and 
not what the plaintiff has lost, and although 
Art. 3i does not exclude in so’ many words 
a suit for mesne profits as defined in.8.:2 
(12) of the Code of Civil Procedure, I am of 


' opinion that for the purposes 'of that Article 


the defendant must be deemed to have re- 


‘ceived what he might with due diligence 


have received, and that &suit for mesne 
profits must be considered asa suit for the 


- profits on immoveable' property belonging 


to the plaintiff which have been: wrongíully 
received by the defendant, 

My answer tothe present reference, there- 
fore, is thata suit for mesne profits is not 


.ofanature cognizable by & Small Cause 


Court under the Provincial Small Cause 
Courts Aot. 


Rutléd ge, C. d I concur, 


‘Heald, J.-—The respondent Po Thaung 
is Receiver of the estate of -an insolvent 


‘Shwe Po, and the appellant Min Din ‘isa 


person to whom-the insolvent eonveyed 


‘certain lands shortly before he became in- 


solvent. The transfer to Min Din was 
annulled by the Insolvency Court, and the 
property vested in respondent as Receiver. 
Respondent sued Min Din and- two persons 


. who claimed to be Min. Din’s-tenants to 


recover the rents and profits of the: land for 
the period during which it had-been in Min . 

Din's possession under the conveyance exe ` 
ecuted by theinsolvent. Theheading of the 
plaint described the suit as a suit‘to recover 
Rs. 250 as rent, but it was notin fact a suit 
forthe recovery of rent. The plaint stated 
that Min Din’s two ‘co-defendants ‘had 
cultivated the lands, that a fair rent of the 
lands would be Rs. 250, that respondent.as 
Receiver demanded that rent from those two 
defendants, that they refused to pay anys 
thing to respondent and said that they had 
already paid the rent to Min Din, and that 
the respondent as Receiver was entitled ta 
EE the sum of Rs, 250 as rent from Mia 

1D. 4 , z 


109 1, 0, 1998. 


-Tha Township Court found that Rs. 250. 
would be a fair rent for the land and gave 
respondent & decree against Min Din for 
that amount as mesne profits. - : 


Mii Din appealed: but his appeal was- 


dismissed, 


Heclaimed to be entitled to file a.second: 
Bppeal in this-Court under the provisions of . 


100 of the Code, but an objection was taken 


that.the appeal was barred by the provisions - 
of b. 102 of the Code because the suit was a 
suit of the nature cognigablé by: Oourts of 


Sall Causes. 


"There is a conflict of judicial decision on- 
the question whether or: not suits for mesne.. 
profits are suitsof a nature cognizable ‘by. . 
Courts of Small Causes, and, therefore, the.. 


learned Judge who dealt with:the decree in. 
this: Court referred that, question 
Bench. 


“Mesne profits" are defined in the.Code.as ` 


those profits which the person in wrongful 


possession of the property “actually received: 


or might with du 


k 7 e diligence have- received 
therefrom. Ton i 


Article 31 of the Second Schedule to’ the’ 


Provincial Small Cause. Courts Act excludes 
from-the. cognizance. of Courts of: Small 
Causes “a suit for the profits of immoveable 
property. belonging.to the plaintiff which 
have been wrongfully received by the 
defendant.” - 


I entirely agree with the: jud gment of. my 
learned. brother Brown, which I have had. 
the advantage of reading and. in which the. 


learned Chief Justice concurs, that Art. 3l 


| exolüdés from the cognizance..of Courts,of. 
Small Causes suits.for mesne profits alleged 


to have -been-actually- received. 

Strictly speaking that finding is sufficient 
forthe disposal of the; present reference, 
since in the plaintin this case it was alleged 


thatthe rents, which so far:as the Receiver. 
was concerned: were. claimed as mesne: 


profits; had'actually been received by the 
defendant Min Din.  - l 

My learned: brother: has, however, found 
that all suits: for mesne- profits; whether 
alleged to-be profits actually received: or 


alleged to be profits which might with due. 


diligénce- have been received, come: within: 1 : 
je : -possession of immoveable property, in whiéh 


‘they are expressly allowed to be joined, and. 


the meaning of Art- 3l. : X 
A'Bench-of this Court has held in the-case 

of:Mà Pan v. Maung Neu (10) thata suit 

for rent of agricultural Jand, although such 


a‘suit is'ordinarily excluded from thecogni- : 


jg(l0) 91 Tad. Ons, 639; 3 R,-390;.A. L R. 1926 Rang. 
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zance. of Courts of Small Causes, isa suit, 
of ‘the nature cognizable by Courts of Small, 
Qauses, but that decision was based largely, 
on the considerations that a rent suit isa, 
suit on contract for an ascertained sum, thaf. 
in such suits no question of..title, to the. 
property ‘ordinarily arises, that, suits for, 
house-rent:are expressly made cognizable. 
by- Courts of Small Causes, and that suits.. 
for the renta of agricultural. lands are, in. 
certain circumstances. cognizable by such, 
Courts, `. THE € 

There.isa clear distinction between suits 


for rent and suits for mesne profits. Whar- 
'ton's. Law: Lexicon cites with. apparent: 


approval the definition of '"mesne: profits" 
given in Odgers on Pleading which says. 
that “Mesne profits are the rerits: and profit. 
which atrespasserhas or might have received. 
or made, during his occupation of tha 

premises and which, therefore, he must pay. 
over to the true owner as compensation for, 
the tort.which he has committed. A claim. 
for rent is, therefore, liquidated, while :&. 

claim of mesne profits is. always unli« ` 
quidated." E ; 

Suits for the possession of immoveable, 
property or for the recovery of an interest: : 
in such property, suits for the partition of: 
such property, suits for the assessment, 
enhancement, abatement, or apportionment 


‘of the rent of such property are expressly’: 


excluded from the cognizance of. Oourts of . 
Small Causes, while even suits for thé, 
recovery of rent (other than house rent), that: : 
is suits for a liquidated amount dueon &: 
contract, in which no question of title to the 
property ordinarily arises. are only condis ` 


tionally cognizable by such Courts. If such’ 


suits are excluded, it seems inconceivable. 


‘that suits for mesne- profits, which are suits’. ` 
not for a liquidated amount due in respect of: _ 


a contract but for an unliquidated amount 
due es compensation . for a tort, in respect of. 
which the question of title necessarily arises, 
should be included, particularly when the: 
measure of compensation : is ordinarily not. 


the ectual rent but a fair rent;wkich has to- 


! 


be.determined by thé Oourt. | 
` Olaims in respect of mesne, ;profits are of 
course ordinarily made in suits for, the 


when they . are so joined no. question of 


-their being cognizable by Courts of Small 


Oauses arises. The question ofthe cognizance 
of such Courta arises only in cases where. 
mesne profits are claimed in a separate suit. 


P» 


ada | : 
pnd in such cases I see no diffieulty where it 
is alleged that the profits have been actually 
received, since Art. 3l seems to meto cover 


guch cages. . 
But it would be obviously inconvenient 


“and, I think, irrational to hold that suits for 


mesne profits are excluded from the cog- 
nizance of Courts of Small Oauses in cases 
where the profits are alleged to have bsen 
actually received and are, therefore, easily 
ascertainable, and at the same time to say 
that they are included in cases where the 
profits are not alleged to have been actually 
receiyed and where the Court has to decide 
not what were the actual rents and profits 
which werereceived, but what wouid. bea 
fair assessment of the rents and profits 
which with due diligence might have been 
received. | l 

Although it must be admitted that Art. 
$1 does notin terms cover the case of pro- 
fits which have not actually been received, 
nevertheless in my view it is impossible to 
hold' that it does not cover suits for mesne 
profits generally. 


The basis of a suit for mesne profits is, I 
think profits received, but by the definition 
of mesne profits such profits are made toin- 
clude profits which with due diligence might 
and ought to hava been received and are, 
therefore, deemed to have been received. By 
reason of the nature and definition of mesne 
profits a suit for mesne profits seems neces- 
sarily to involve an allegation that the pro- 


fits have been actually received or might | 


with due diligence have been received. 
Both parts of that allegation are necessarily 
involved by reason of the definition. It is 
immaterial to the plaintiff whether the pro- 
fits have actually been received by the de- 
fendant or are deemed to have been receiv- 


+ 6d. All that the plaintiff need say is that 


he claims mesne profits; and since mesne 
profits include profits received, the suit falls 
within the meaning of Art. 3landis ex- 
cluded from the cognizance of a Oourt of 
Small Causes, 


I would answer the reference as fol- 


lows :— 25 : 
* Since the suit in respect of which the 


' reference was made is a suit in which it is 


alleged that the profits were actually re- 
egived by the. defendant, that suit is ex- 


cepted from the cognizance of a Court of 


Small Oauses by the provisions of Art. 31 of 
the Second Schedule to the Provincial 
Small Cause Courts Act and is, therefore, 
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not a suit of the’ nature cognizable by 
Courts of Small Causes." 

As for thefurther question whether suils 
for megne profits in which it is not express- 
ly alleged in the plaint that the profits 
have been received are excluded from the. 
cognizance of Courts of Small Causes I 
would say that from the nature and defini-. 
tion of mesne profits every suit for mesne 
profits must be a suitin which it is alleged 
that {he defendant either has received or. 
must ba deemed to have received the pro-. 
fits, and that the allegation that the defend- 
ant has received the profits, which is in- 
herent in such suits brings them within the 
meaning of Art. 3l. For this reason I ac- 
cept the view that “ a suit for mesne profits . 
is not of a nature cognizable by Small 
Cause Courts under the Provincial Small 
Cause Courts Act.” 

A. N. A. 

Reference answered in the negative. 





LAHORE HIGH COURT. 
Srconp OrvıL Appear No. 2285 or 1927, 
February 2, 1928. 

Present:—Mr. Justice Addison. | 
IMAM DIN AND oTREcs—DREBNDANTS— 
APPELLANTS 


versus 
MAN SINGH AND oTEERS—PLAINTIFFS— 
— RESPONDENTS. 

Shamilat deh—Suit for possession by some of he 
owners, whether lies. 

Some of the owners ofshamilat can sue on behalf 
of all for possession of vacant- sites in the abadi. 

Second appeal from a decree of the 
Additional District Judge, . Lahore, dated 
the Sth May, 1927, affirming that of 
the Subordinate Judge, Fourth Olass, 
Sheikhupura, dated the 25thAugust, 1926. 

Sheikh Mohammad’ Amin, for the Ap- 
pellants. 

Mr. Anant Ram, for the Respondents. . 

J UDGMENT.—The plaintiffs, who -are - 
some of the owners of the village, sued 
the defendants, who. are kamins of the 
village, for possession of a vacant site in 
the abadi measuring 1 kanal, 6 marlas. It 
it alleged inthe plaint that the defendants 
were kamins who took forcible possessjon 
of the land in suit sometwo months before 
the plaintiffs brought their suit. It was 
further stated that they had built to 
the south of the site a kotha and also 


* 


109 1. O, 1988 


re-built the eastern wall on the site. 
. The defendants pleaded. that the site in 


suit was notavacant one but had been, 


occupied by. their kotha and a khurli since 
time immemorial. The trial Court held 
that the land in suit was part of the 
shamilat deh of which the plaintiffs were 
the proprietors. It also held that possession 
must follow title as the land in suit was 
a vacant site. 
plaintiffs a decree for possession and’ 
allowed the defendants to remove the 
buildings on thesite, Against this decision 
the defendants appealed to the Court. of 
the District Judge. The District Judge 
held that the plaintiffs were not the sole 
proprietors of the site but were only some 
of the owners of the shamilat deh. For thia 
reason he stated that the plaintiffs could, 
only sue on behalf ofall the proprietors 
of the shamilat deh and not in their own 
behalf. His only other finding was that 
the defendants, who were kamina, were not 
entitled to take possession of the shamilat 
land without the consent of the proprietors 
and that, therefore, a decree had been 
properly passed for them to vacate it. He 


dismissed the appeal with costs for the | 


reasons given. Against this decision this 
second appeal has been preferred. 

It was first argued that the plaintiffs’ 
suit should have been dismissed as they 
were only some of the owners of thé 
shamilat. There is, however, authority for 
the proposition that some owners of the 
shamilat cansue on behalf ofall. If the 
plaintiffs apply in the Court of the District 
Judge toamend their plaint 80 as to sue 
on behalf of all the propristors the amend- 
ment should be granted. If they do not 


apply the suit should be dismissed on that 


ground. 

The principal point in the appeal befere 
the District Judge was whether the pro- 
` prietors of the shamilat had been in pos- 
session ofthe site in dispute within twelve 
years ofthe suit, It was clearly alleged 
in the plaint that forcible and complete 
possession had been taken by the defend- 
ants some two months before the suit. It 
was, therefore, for the plaintiffs to estab- 
lish that they had been in possession with- 
in twelve years. The law on the subject 
is clear, and the District Judge has utterly 
failed to consider this point, though it was 
clearly taken in the grounds of appeal. I 
understand that Counsel for the appellants 
did not attend in time and it may be for 
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695 
this reason that the point was overlook- 
ed. It is contended 


report of the Local Commissioner, the Naib- 
Tahsilder, Sheikhupura, combined with tha 


evidence clearly shows that this site has 


been in. the exclusive possession of the 
defendants for some forty years. It is not 
for me to go into this evidence. 


I accept the appeal, set aside the order | 


of the District Judge and remand the ap- 
peal to him for decision in accordance with 
law and in accordance with the directions 
given above, The Oourt-fee on the appeal 


will be refunded and other coste will abide | 


the event, 


R. L. Case remanded, 


RANGOON HIGEH,COURT. 
Orvin ApPmAL. _ 
November 14, 1927. | 
Present;—Sir Guy Rutledge, Kr., 
Ohief Justice, and Mr, Justice 


Brown. 
JEFFERY-—APPELLANT 


versus 
OFFICIAL ASSIGNEE or 


RANGOON —RESPONDENT. 
Presidency Towns Insolvency Act (III of 1909), 
8. 47— Mutual dealings’, meaning of—Duty of Official 


Assignee to inquire into questions of set-off— Refusal' | 


of creditor to answer Official Assignee’s questions— 
Official Assignee’s power to reject claim. 

Unliquidated as well as liquidated claims for 
damages, provided they arise out of contract, come 
within the words ‘mutual dealings’ in s.47 of the 


_ Presidency Towns Insolvency Act. 
Palmer v. Day (1) and Booth v. Hutchinson (2), . 


referred to. 


An Official. Assignee is bound to enquire, when a ` 


claim is made, into its substance and to satisfy 
himself that the estate is liable in respect of the 


claim made, and in order to arrive at tKis result he. 


must satisfy himself that there is nota set-off for a 
whole or part of the amount claimed. 

A creditor claimed a certain sum of money from 
an insolvent's estate for his share of profits in a 
business of which he was for a number of years 
the manager. The insolvent had stated to the 
Offieial Assignee that the creditor’ had agreed to 
purchase his business and had broken the contract 
and was ‘consequently liable to pay a substantial 
sum to the insolvent’s estate as damages. The 
creditor declined to answer the question put to him 
by the Official Assignee as to whether he was 
liable for any amount by way of damages which 
would wipe out or reduce his claim, and the Official 
Assignee rejected his claim: eO ar 

Held, (1) that the glaim for damages came within 
the expression ‘mutual dealings’ in 6.47 of the Pre. 
sideney Tdwris Insolvency Act; 


4 


before mo that the - 


t 
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(2) that the Official Assignee was justified in 
rejecting the creditor's claim, as the creditor had by 
refusing to answer, prevented the Official Assignee 


from satisfying himself whether the claimant's claim 
was owing or had been satisfied. 


Mr. Sen, for the Appellant. 

Mr. Dantra, for the Respondent. 

JUDGMENT.—This is an appeal from 
an order of theJudgein Insolvency confirm. 
ing an order of the Official Assignee reject 
ingthe claim by the appellant for a sum of 
Rs. 10,430 alleged to be dus to him by the 
insolvent in respect of his share of profits 
in a businesg of which he was for a number 
of years the manager. 

He stated that the amount was evidenced 
by apromissory note signed by the insol. 
vent some time before his adjudication. 
The insolvent had stated to the Official 
Assignee that Jeffery had agreed to pur- 
chase the insolvent's business carried on 
underthe name of Bowyer, Showden & 
Co. in Barr Street, Rangoon, and that 
he had not carried out hiscontract and that 
consequently a substantial sum of damages 
was due from Jeffery to the estate. 

We are satisfied that if this was in fact 
the case, this would constitute mutual 
dealings within the meaning of s, 47 of the 
Presidency Towns Insolvency Act. The 
provisions of the. English Bankruptcy Act 
on this point are similar to the provisions 
of.s.47 and itseems. clear that unliqui- 
dated. as well as liquidated claims for 
damages, provided they ariseout of. con- 


tract, come within the words "mutual deal-- 


ings” of this section, see Palmer v. Dey (1) 
and Booth v. Hutchinson (2). 
It is the duty of the Official Assignee to. 


enquire, when a claim is made, into its” } 


substance: and to satisfy himself that the 
estate is liable in. respect .of. the. claim 
made. Ín order to. arrive at this result, 
he!:must satisfy himself that there is not 


a‘set-off for the whole or a part. of the- 


amount claimed. The appellant on. legal. 
advice declined to answer any question as 


to whether he was liable for any amount: 


by way of damages which would wipe out: 
or reduce the amount of his claim. 


We are clearly of opinion that he was: 


not justified inso refusing to answer. To 
uphold: his -contention in this respect would: 


in effect, prevent the Official Assignee. 
the. 


from satisfying himself whether 
. (1) (1895) 2 Q. B. 618; 64 L. J. Q. B. 807; 15 R. 523; 
44 W. R. 14; 2 Manson 386. e 


(2) (1873) 15-Eq. 30;'42 L. J. Oh, 492; 27 L.'T 600; 
21 W. R; 116. 


AGBNT, MADRAS & B, M, RY. V, GAY CAMMAL, 


109-1. O. 1928 


claimant's claim wes owing or had been 
Satisfied. . 

We areconsequently in complete agree- 
ment «with the decision of the Insolvency ` 
Judge and the appeal must be dismissed 
with costs five gold mohurs. 

A. NA. Appeal dismissed. 


X 


Coup -— 


MADRAS HIGH COURT. 
Orvi, Rewston PEr:TION No. 581 oF 1926. 
November 11, 1927. 

: Present: —Mr. Justice Madhavan Nair. 
Tas AGENT, Tug MADRAS AND l 
SOUTHERN MABARATTA RAILWAY 
COMPANY, Lrv.—Darenpant No. 5— 
PETITIONER 
versus 


GANGAMMAL--PLAINTIFF—HR38PONDENT. 

Succession Certificate Act (VII of 1899), s. 16— 
General Clauses Act (X-of 1897), s. 8 (20)—'Good: 
faith’—Payment made honestly, but negligently, whe- 
ther in good foith—Civil Procedure’Code (Act V of 
1908), 2. 115—Reviston—Question of fact—Pérverse 
finding—Interference. 

A payment made honestly by a debtor toa person. 
having a Succession Certificate to the estate of & 
deceased creditor, even though without due care and 
caution is one made in good faith within the meaning 
of the General Clauses Act. 

Prima facie the question whether a rerty has’ 
acted in good faith is a question of fact and 
the High Court is generally reluctant to interfere 
on questions of fact under s. 115, Civil Procedure 
Oode: Butif the conclusion on a question of fact is 
arrived at by overlooking a clear provision.of law,- 
then such a finding can be interfered with on the. 
ground that it is a perverse ono. | 
Venkatachallam Pattar v. Parasu Pattar (1), fol- 


owed. 
Petition, under s. 115 of Act V of 1908; 


praying the High Court to revise the- decree: 
of the District Court, North Arcot at. 
Vellore, in A. S; No, 310 of 1924, preferred 
against that of. the Court of the Dis- 


trict Munsif, Ranipet, in O, S. No. 639 of: 


1922. 

Messrs, King and Partridge, for the Peti- . 
tioner. 

Mr. C. Viswanathan, for the Respondent; 

JUDGMENT.—The 5th defendant in 
O. S8. No. 639 of 1922 on the file of the: 
District Munsif, Ranipet, is the petitioner. 
The suit was instituted by the plaintiff for 


the recovery oi asum of money from. the: 
4th and 5th defendants in the following: 


circumstances: One Govindaswami, who 
was an emplcyee of the South Indian 
Railway. Company, died leaving à sum of 
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Rs. 400 to his credit in the Provident Fund. 
Before his death he had. nominated his 
mother as the person to whom this money 
should be paid, Iis mother died . without 
claiming the money. Afterwards the Railway 
Qompany paid the amount to the 4th de: 
fendant that is, Govindaswami's widow, as 
she produced a Succession’ Certificate as her 
authority for receiving the money. The 
plaintiff is’ the sister of the deceased. Go- 


vindaswami. She instituted the suit as the. 


heir of GovindasWati's mothersaying that,as 
her mother died without claiming the money; 
phe isin law entitled to get itand not the 
widow. The Railway Oompany claims im- 
munity from payment under s. 16 of Act 
VII of 1889 on the ground that they made 
the payment in good faith on the strength 
of the Succession Certificate. The District 
Munsif came to the conclusion that the 5th 


defendant took all necessary precautions be-- 
was, 


fore making the payment and that'it 
clear “thatthe 5th defendant made the pay: 


ment with the. bona fide belief that 4th. 


defendant was entitled to the money as she 
produced the Succession Certificate;" 


But asin his opinion the. plaintiff. was- 
legally entitled to recover the money the. 
District Munsif gave a decree in favour of. 


the plaintif. On appeal preferred by the 
Railway Company, t.e., the5th defendant, 


the learned District Judge came to.the. con- 


elusion that the Company in making the 
payment to the ith defendant did not act in 
good faith, that is, with due care and atten- 
tion and that, therefore, they were not 
entitled to any protection under s. 16 of the 
Buccession Certificate Act and dismissed 
the appeal. The present civil revision 
petition has.been filed against the District 
Judge's order dismissing the appeal. 

There-can be no doubt that.if, the - pay- 
ment in question was made by the peti- 
tioner'in. good faith; then.they are not 
bound to make any payment, now to the 
plaintiff. ‘Good faith’ is defined in the 
General Clauses Act as follows :— 

"A thing shall be:deemed to be done in 
‘good faith’ where itis in fact done honest- 
ly, whether it is done. negligently. or not". 
In this ease it js clear that the payment was 
made by the Railway Company honestly. 


The learned District Munsif again and again. 


refers to this fact in his judgment. Even 
if the payment was made withdut due care 
and eaution, stillif it was made, honestly, 
it wil be payment 'in good faith.' "The 
learned Judge has overlooked the definition: 
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of the term ‘good faith’ in the General: 
Clauses Áct, In the circumstances, therefore, 
it follows that the payment having been: 
made, ‘honestly’ though it may have been. 
made &.little- negligently it cannot be said 
that it was not made in good faith. The. 


petitioner can claim immunity- unders. 16. 


of the Act VII of.1889 read with, 8,3 of 
the Provident Funds.Act. 

. lam greatly troubled by the question 
whether I should interferein this case under 
8..115, Civil Procedure Code, for prima facie 
the question whether a party acted in good: 
faith’ 18:8. question. of faet: and‘ Courts 
generally are reluctant to interfere on» 
questions of fact under s. 115, Civil Pro- 
cedure Code. But if the conclusion ona 
question-of fact is arrived at by overlooking 
a clear provision of law, then such a finding 
Ethink-can be interfered with under s. 115,. 
Civil Procedure Code, on: the ground that 
itis a perverse one. Theauthority for this: 
position may be found ineVenkatachallam 
Pattar v. Parasu Pattar (3). In these cir- 
cumstences I have to set aside the order-of. 
the Courts below and the-result is that the. 
plaintiff's suit is dismissed so far as:the- 
present: petition is concerned with. costg 
throughout. 

As this petition was originally filed: as.& 
second appeal and the: Court-fee. was paid 
on that basis, and as it was subsequently 
filedas a Civil Revision Petition the petition- 
er is entitled to- the return of the différence. 
in the Court-fee amount. 


V. N. V; Order set aside; - 
5, (ii 26 Tnd: Cas. 106; 16 M. L. T. 156; (1914) M. Wi 


RANGOON HIGH COURT.. 
C:iviL MISOBLLANEOUS APPLICaTION No. 
' 110 or 1927.  . 
November 21, 1927, 
Present:—Sir Guy Rutledge, KT.. 
Chief Justice, and. Mr. A 
Justice Brown. 
MAUNG BA THAN-—APPLIOANT 


l versus A 

Tre DISTRICT COUNCIL 
or PEGU— RESPONDENT. 
` Civil Prosedure Code (Act V of 1908), s. 109 (c) — 
Appeal to Privy Cduncil—Leàve to appeal, when to be 
granted —'F'it case for appeal’, meaning of. 
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The applicant sued the District Council of Pegu 
for Rs. 10,009 às damages for defamation. The trial 
Court awarded Rs. 5,000 as damages but on appeal 
the High Oourt held that the communications com- 
plained of were privileged and that there was no 
malics onthe part of the Council and dismissed the 
puit. The plaintiff applied for leave to appeal to the 
Privy Council: 

Held, that though the case might be of great 
. importance to the applicant it was not of great 
i pigs to the general publie or to the Council 
and was not afit one for granting leave to appeal. 

Section 109 (e), Civil Procedure Code, is intended 
to mast special cases such, for example, as those in 
which the point in dispute is not measurable in 
money thoughit may beof great public or private 
importande. , 

Radhakrishna Ayyar v. Swaminatha Ayyar (1) and 
Banarsi Parshad v. Kashi Krishen Narain 42), 
referred to. 


Mr. Kyaw Myint, for the Applicant. 
Mr. N. M. Cowasjee, for the Respondent. 


JUDGMENT.—This is an application 
for leave to appeal to His Majesty in 
Council from ajudgment and decree of this 
Court dismissing the applicant-plaintiff's 
suit, ` 

Applicant sued the District Oouncil of 
Pegu for Rs. 10,000 as damages for defama- 
tion.. The trial Court awarded him Rs. 5,000 
damages, but on appeal thia Court held that 
the communications complained of were 
privileged and that there was no malice 
on the partof the respondent Council and 
accordingly dismissed the suit, 

The learned Advocate for the applicant 
admits that the subject-matter on appeal 
to His Majesty in Council is clearly below. 
the monetary limit of Re. 10,000, but urges 
that the case comes under s. 109, cl. (c) and 
that the case is a fit one for this Court to 
grant a certificate. 

Though the case may be one of great 
importance to the applicant, we are unable 
to hold thatit is one of great importance 
to the general public or really of very great 
importance to the District Council of Pegu. 
Their Lordships ofthe Privy Council in 
Radhakrishna Ayyar v. Swaminatha Ayyar 
(1) warned tke Indian High Oourts "that 
these certificates are of great consequence, 
that they seriously affect the rights of 
litigant parties, and that they ought to be 
given insuch & form that it is impossible 
to mistake their meaning upon their face," 
In the-same judgment at page 33, Lord 
Buekmaster lays down a general definition 


1) 60 Ind. Cas. 85; 481. A.31 at p.34; 44 M. 293; 
9A. L: J.161; 40 M. L. J. 229: 13 L. W, 321: (1921) 


. W. N: 119; 33 0. L. J. 277; 25 €... W.N. 630; 23 
om. L. R. 718; 29 M. L. T. 418 (P. O.). 


we e 
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of the casses to which el. (e) of s. 109, Civil 
Procedure Code, applies;—“There are 
questions, as, for example, those relating to 
religious rights and ceremonies, io caste 
and family rights, or such matters as the 
reduction of the capital of Companies as 
well as questions of wide public importance 
in which the subject-matter in dispute 
cannot be reduced into actual terms of 
money. These were types of cases in 
which he considered that it is impossible 
to define in money value the exact character 
of the dispute. Lord Buckmaster here 
was amplifying what Lord Hobhouse had 
statedin the earlier case of Banarsi Parshad 
v. Kashi Krishen ‘Narain (2) with reference 
to cl. (c):—“That is clearly intended to 
meet special cases, such, for example, as 
those in which the point in dispute is not 
measurable by money, though it may be of 
great public or private importance." 

Applying these dicta tothe present case, 
we cannot hold that looked at from any 
point of view, the present case comes 
withinthe comparatively narrow limits of 
el. (c) asdefined by their Lordships of the 
Privy Oouneil. For these reasons, we are 
unable to grant a certificate in this case. 
The application is dismissed with costs 
three gold mohurs. 

A. N. A. Application dismissed. 

(2) 98 I. A. 11; 23 A. 997; 5 C. W. N.193; 11 ML, 
J. 56; 3 Bom. L. R. 154; 7 Sar. P. O. J. 825 (P. 0.) 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 197 or 1927 
AND 
Orvit Revision Patrrion No. 587 or 1927, 
November 3, 1927. 

Present :—Justice Sir William Watkins 
Phillips, Kt., and Mr. Justice Srinivasa 


__ Ayyangar. 
THIRUVENGADASWAMY IYENGAR— 
APPELLANT 
VETSUS 
GOVINDASWAMI UDAYAR AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 47, 115, 0. 
XXI, r. 66 (2j—Sale proclamation—Court whether 
bound to ascertain and state market value of pro- 
perty—Insertion of ualuation of judgmeni-debtor, 
decree-holder and Commissioner, legality of—Order 
whether comes under s. 47-—Appeal—Revision. 

Under O. XXL r. 66, Civil Procedure Code, the 
Gourt is not under any obligation to determine the 
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market value of the property and set out the same in 
the proclamation of sale, although, ‘if the Court 


should: launch on the process of determining the: 


market value and set it out: for the information of 
Gan pera purchasers, it should do so correctly. fp. 
+ GOL. 2. . à : i 

Saadatmand Khan v. Phul Kuar (1), explained. 

Under O. XXI, r. 66, cl. (o), Civil Procedure Code, 
all thatthe Court hasto do is merely to provide all 
the requisite material on which the intending pur- 
-chaser “might form his own judgment.of the value 
ofthe property. [p. 700, col. 1.] x on 

Where a Oourt sets out in the proclamation the 


values fixed by the judgment-debtor and decree- ' 
holder respectively, as well as that reported by the. 


Commissioner, the conditions required by. r: 66 are 
sufficiently.complied with. [p. 700, col. 2.] ] 
e In 8ubh& case: where the Court. does not mean 
or purport to fix any value, thereis no question 
between the parties relating tothe execution of the 
decree, so as to bring the case within the scope of 
5. 47, Civil Procedure Oode, and render the order 
appealable. Nor doesa civil revision, petition lie to 
the High Court, since in the absence of any legal 
obligation in the Court to ascertain and fix the 
market value'of the property,no question of. jurig- 
diction arises. [ibid. a. ci 

eeraswami Pillai v, Kalyansundaram Mudaliar*, 
followed. . 

Raghunath Singh v. Hazari Sahu (4) and Beni Pra- 
sad v.-Edal Singh (5), not followed. 

Ifa :Court sets out to find and fix the value of the 
property for being inserted in the proclamation of 
sale, it must be regarded.as a judicial act mora 
especially after the amendments ‘that have been 
introduced in re-enacting 8.287 of the old Code as 
r.66 of O. XXI. 


While every order under O. XXI, r. 66, Oivil ' 


Procedure Code, will not amount to an order under 
8.47 of the Code, some orders may so come and in 
sucha case, there will be an appeal. [ibid] 
Appeal against and petition under 8. 115 
of Act V of 1908 ands. 107.0f the Govern- 


ment of India Aetto revise an order ofthe 


Court of the Subordinate Judge of Tanjore, 


dated the 28th February, 1927, and passed 
ar P. Ng, 215 of 1926 ‘in O. S. No. 73 of 


Messrs. K. S. Krishnaswami Iyengar and 
V.N. Venkatavaradachari, for the Appellant. 

Messrs. K, V. Krishnaswami Iyer and 
A.V. Viswanatha Sastri, for. the Respond- 
ents. - 


JUDGMENT.—The judgment debtor 
undera mortgage decree directing the sale 
. of mortgaged properties has raised the ques- 


tion in controversy in two forms in the form . 


: of a Civil Miscellaneous Appeal and in the 
form of Civil Revision Petition. The main 
point relates to the duty of the Executing 
Court with regard to the determination of 
the market value of the property ordered to 
be sold.’ The complaint before fis is that 
the lower Court was wrong in not deter- 
mining for itself the market value of the 
*106 Ind, Cas. 201: 


" Kuar (1) 


"correct, It is diffieult to 
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.property for the purpose of the same. being .., 


inserted in the proclamation of sale and , 
further in directing that in the proclamation 
of ssle the valuation of the property as 


. stated:both by the decree-holder and the 


judgment-debor as well as that reported by `. 


‘the Oommissioner appointed in the case 


shouldbe set out without indicating any 
determination by the Court itself, 

We shall later on referto the argument . 
that was specially addressed to us with re- 
gard to this manner of setting out in the 
proclamation of sale various estimates made 
by different parties or persons. Mr. K. S. 


: Krishnaswami Ayengar, the learned Counsel 
for the appellant, assumed for the purpose 


of his argument that the Court executing. 


_the decree was bound to determine and set 


out in the proclamation of sale thevaluation 


‘of the property as arrived at by itself. Our 
attention in this connection has been drawn __ 


to the judgment of their Lordships of the 
Judicial Committee of the Privy Council 
in the case of Saadatmand Khan v. Phul 
and also to that decision having 
been regarded by many Courts in India ag . 


laying down such an obligation on the part 


of the Court. It seems to us impossible to 
regard the judgment of their Lordships aa 
comprehending any such proposition. When 
their Lordships referred to the statements ` 
being made gratuitously either by the . 
decree-holder or the Court, there can be no 
doubt that their Lordships did not consider 
that there was any obligation on the Court 
to fix any such value. It seems to us that ` 
what their Lordships decided in that case 
was merely that it is a material irregularity 
in the conduct of the sale if it should be ` 
found that the market valueof the property  . 
set out by the Court in the proclamation of 

sale should be grossly inadequate or ino 

c f spell: from the | 

judgment of their Lordships a proposition l 

that the Court is under any obligation to | 

determine the market value of the-property 
and set out the same in the proclamation of 

pale. ltisone thing to say that if the | 
Court should launch on the-process of de- ` 
termining the market value and set it outfor ` 
the information of the intending purchss- . 
ers, it ‘should do so correctly, and another. 
thing to state that it is under any obligation 
at all to determine and fix the market 
value of the property. We do not see that 
the question was raised or discussed before 
their Lordships oy that the decision can in 


(1) 20 A. 412: 2 ©. W. N. 550; 25 I. A. 146: 
O J: 380; 9 Ind. Dee, (N. a.) 624 (P, O). |” 7 Bar. P; 
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any wise be regarded as one -of this aspect 
. of the question. 

` Tt may also be observed that in all the 
judgments in this country, whenever a 


similar view seems to have been taken it. 


was done without any argument or discus-. 
Bion. The question then hasto be, and in- 
deed‘could be, determined only with refer- 
ence tothe provisions.in the Civil Proce- 
dure Code relating thereto. Sub-clause (e). 
ofcl.(2) ofr. 66 of O. XXI of the Code 
provides with respect to the proclamation. 
of'&ale.that,the. proclamation shall specify. 
&sjfairly and accurately as possible every 
other thing which the Court considers as 
material for a purchaser to know in order 
to-judge of the nature and value of the: pro- 
perty; No other clause or sub-clause. in 
that rulehas any. reference either directly 
orindirectly to-the. value of the property. 
Sub-clause (e) is, therefore, the only clause 
which has to be looked at. When the Legis- 
lature speaks.of the purchaser judging of 


the nature and value. of the: property the: 


implication i$ not unreasonable that the 
Legislature: could: not have intended that 
- the Court should do tha judging. for him. 
Again when the.rule says “ every. other 
thing material for a purchaser to know in 
order to judge of the value,” the indication 
seems to-be clear that what the Court has. 
to:do is merely to provide all the requisite 


material ‘on, which the intending purchaser: 


might form his own judgment of the value 
ofthe property. When the direction. there- 
fore, is that the Court in the: proclamation 
ahould ‘furnish the materials for judging, 
the value, the inference. would appear not 
to be unreasonable that the.Legislature does 
not require the Oourt to come. to any judg- 
ment itself about the value. No doubt, if 
in.any case the Court. should find: and. fix. 
the value, such finding and fixing-may itself 
be regarded as material on which- the in-. 
tending purchaser can form his. own judg- 
ment. But even that can only be by some 
stretch of language. It would, therefore, seem: 
tofóllow that the Court itself is under no 
obligation whatever to fix in the. proclama- 
tion of salée its. own valuation of the pro- 
.perty to be: sold. Our attention has also 
been drawn to an unreported* judgment in 
Civil Miscellaneous Appeal No.345 of 1926 in 


which the learned Judges have held,though . 


without much’ discussion, that there was no. 


*Sinceé. reported as Veeraswame Pillaiv. Kalyan- 
sundarant Mudaliar, 106 Ind. Cas. 201—[Ed.] 
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obligation on the Court to fix and proclaim. 


the value ofthe property to be sold. We. 


agres entirely with that view. There oan, 


however, be no doubt that if a Court sets out: 


tofind and fix the value of the-property: for 


‘being inserted in the proclamation..of sale, 
it must be regarded as a judicial‘act. more: . 
especially after the amendments that: have. 


been introduced in re-enacting. 8. 287 of. 


the old Code as r. 66 of O. XXI. In. the pre- 


sent case before us, however, the. complaint. 
is not that the Court fixed a wrong. valua- 
tion, but being bound to- fix a-proper valuas 
tion, it has not itself fixed any-value, 
merely directed that. in the: proclamation. 
reference should. be made to. the. estimated: 


value of the property as stated on-one side; 


by the decree-holder and on the'other by: 
the judgment-debtor and also as:fixed by. 
the Commissionor appointed in- the case.. 


As held in the case of Arukapall4 Nara-- 
simha Rao v. Arumillt -Subbarayudu- (2),.. 


while every order under.r, 66 of O. XXT 
willnot amouni to.an order unders. 47 of. 
the Code, some orders may so come: and. in 

such a case, no doubt, there-will. be an ap- 
peal. The question, when some-value has: 


béen fixed by the Court, what such: value. | 
should be may possibly be contended to be. 


a question arising between the parties relat- 
ing: to the: exacution of the decree’ The: 
matter is not by any means free from. diffi- 
culty but when the Court did not mean or 
purport to fix eny value, it. is: impossible.. 
to, say that any such -question. arises.. 
Having regard, therefore, to the. manner 
in. which the lower Court has-treated the. 
matter, it cannot possibly be inferred. 
that any question  betwéen the parties. 
and relating to execution  of,the decree 
has arisen so as to entitle. the- appellant: 
to: prefer the miscellaneous appeal. 

The learned Counsel for the. appellant, 


referred to somecases where it has been 


held that the Oourt is under a legal 
obligation to find and fix the actual 
market value of the property to he sold. 
The case of Rajah Ramessur Proshad. Narain 
Singh v. Rat Sham Krissen (3) cannot be. te» 
garded as an authority for the position. 


In Raghunath Singh v. Hazari Sahu (4) 
a Special Bench of the. Patna. High Court: 


after holding that an order under r. 66 

(2) 96 Ind. Oas. 492: 51 M. L J. 133; 23 LW. 765; 
(1926) M. W. N. 566: A I R., 1926 Mad. 834. ` 

(3)8 O. W.N. 257. 

(4) 37 Ind C88.872; 2 P. L.J. 130;;1 P. L: W. 111; 
(1917) Pat. 105; 
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the proclamation isa judicial order state 
that ia ylew of the decision of their Lord- 
‘Bhips of the Judicial Oommittes in ‘the 
‘case-of Saadatmand Khanv. Phul Kuar (t) 
‘it is.not open toany Court in India to 
hold that it isnot the duty of a Court prepar- 
ing a proclamation to state as fairly. and. 
'Recurately as possible in the proclamation 
the valueofthe property. With all respect to 
the learned Judges it:doas not appear that 
"the distinction was borne in mind between 


‘the obligation to fix -the value accurately . 


ejf: any value is fixed and the obligation 
‘to fix'any value at, all. .Further, the 
iquestion.in that case.:does-not appear: 
to have been considered ‘on ‘the -terms ‘of 
‘the ‘rule. .Ohief:Justice Chamier - in that 
“case. held thatthe réference in the pro- 
‘clamation to the two estimates of Rs. 7,000, 


wand. Ra. -70;0U0°is:more :caleulated, to cause . 


“confusion: in the minds .of bidders than. 
“to be-of any help to them in the ‘matter. 
"That may undoubtedly be'so. ‘The'learned 
;Ohief Justice ‘madè -that observation 
shaving regard to the-.great .disparity bet-` 
„ween the two figures and.the same observa- 
“tion would :notobviously be applicable to 
" "tg éase;where the.disparity:is. not so:great. 
. ZRurther-inthe present':case, in addition 
S$tó:the igure’ méntioned: by the judgment- 
rereditor which may be-:regarded as -a. sort 
-tof.a ‘minimum -and that -fixed.by the 
*iudgment-debtor which: may be regarded. 
z88.&-SOrtof maximum, there is alsoinserted 
' the valuation fixed by the. Commissioner. 
-Jt‘is impossible to: say that, having’ regard 
stheretd; the'figures set'out arenot helpful ‘to 
vintending. bidders sto ` form: .a judgment. 
- In Bëni Prasad v.:Edal Singh (5) Chapman 
tand:Atkinson, JJ., ‘held that .the insertion 
dim the.sale : proclamation "of -the value 
zgssessed by the .decree-holder, in addition 
“to that.fxed-by the Court; was calculated 
“to mislead intending  bidders.and, there- 


` fore, wrong.. It is possible to doubt the. 


"*eorrectness.ofthat-view .ánd .in..any ‘case 
v.the decision “there apparently.. proceeded. 
‘onthe view -of the Full Bench of that 
"Oourt in Raghunath Singh v.. Hazari Sahu 
: (4) above’ referred .‘to. We are, therefore, 
:unable. to- agree to ‘the view-that in al 
“sale proclamations-the Court’ is -under an 
„obligation under the terms .-of -r. 66 ‘of. 

Q,. XXI. to fix its: own estimated 


market. value'ofthe ` property and that. 


"ihe mere setting outin the - proclamation 
2 (9) 49 Tud. Cas. 195; 4.P. L. J, 37, NAE. 
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of the value. fixed ‘by the judgment- 
ebtor aud the decree-holdér respectively 
is in. all.eases calculated merely to con- 


.fuse intending bidders. instead. of .being 


helpful to them .and, therefore, - offends 
against the. principle of .that rule. 

Having regard to the fact that in this 
case the  Commissioner's calculation has 
also been set outin' the proclamation the 
criticism based on the ground. of: possible 
confusion isnot open. On the reason of 
‘the thing also we are “unable ‘té-see why 
it should be necessary ¿for tha Court. to 
fix the valuation, mora especially when the 
reserve - price 1s ` ‘also:.generally fixed by 
the -Court, and the price fetched at a 
sale often. depends not on “what':imay be 
called the intrinsic ‘value of the property 
but on the demand : for the property at the 
time ofthesale. “~~ ^ . 

The.civil miscellaneous -appeal “does not, 
‘therefore, lie and isnot sustainable. .. 

‘A civil “revision... petitio has: also been 
‘filed by the-same -appellant as -petitioner, 


“Apparently >that was «done to provide 
‘against the “contingency ‘of the’ Courthold. 


"ing that no appeal vlies, “Even 'if.the 
, order did-not^come. under:s, -47-6f the Code 


- we 'could no doubt: have interfered; if there 


“was some ‘question of juriédiction or some 
` grievous blunder committed by ‘the “Cours 
‘auch. as was held tobe calculated to cause 
:otily confusion ‘amongst’ bidders asin the 
“ease of Raghunath . Singh ‘y.:-Hazari Sahu 
(4) but in the view we have. taken: that 
the Court is under -no legal obligation to 
| ascertain:and fix the ‘market value of the 
property, no question, of jurisdiction 
arises, and asalready. stated -we-are nof 
«satisfied that, the figure .stated'in the 
, proclamation, although .of considerable 
disparity, cannot be helpful to the intending 
‘bidders. The ‘civil revision: petition «is, 
„therefore, Incompetent, oe ee m 
One last point .also referred to by’ tha 
“learned: Counsel for the: petitioner may be 
‘brisfly. disposed of. -It was- argued. that 
‘there was no notice given to the judgment- 
debtor ‘before the lower Court ordered 
‘that in the place of the valuation originally 
"given the. various figures.as .now inserted 


| «should be set out, We find that the order 


4- 
- 
D 


was made on a date towhich thematter stood 
adjourned by special order of Court, -If the 
judgment-debtor didnot choose to'be pres 
senton the occasion, it was his own fault, 
Further,:we “are not satisfied that the 
ordermade:by the Oourt in the circume 


2 
- 


* 


* 


t 


^ 
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stances was wrong so ás to justify the 
interference of this Court on, revision. 

Both the civil miscellaneous appeal and 
the civil revision petition are, therefore, 
dismissed without costs. 

Y.N.V. Appeal and Petition dismissed. 
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Limitation Act (IX of 1908), s. 20—Part payment 
by illiterate debtore-Mark of debtor after endorsement 
by another, whether sufficient. l 

The condition prescribed by s. 20 of the Limitation 
Act that part-payment of the principal debt should 
appear inthe handwriting of the person making the 
same is satistied in the casa of an illiterate debtor 
if the debtor affixes his mark below an endorsement 
showing payment written by somebody else, 

Mada Khushi Seshacharlu v. Singara Seshaya (1), 
Ellappa Nayak v. Annamalat Goundan (2) and 
Jamna v. Jaga Bhana (3), followed. —— 

Second appeal from a decision of the 
District Judge at Nasik, in Appeal No. 267 
of 1925, reversing that of the First Class 
Subordinate Judge at Nasik, in Darkhast 


No. 83 of 1925. 
Mr. B. N. Gokhale, for the Appellant. 
Mr. S. R. Parulekar, fot the Respond- 


ent. l 
JUDGMENTT.—In this case the plaint- 


iff applied for execution of the decree in 
Regular Suit No. 377 of 1910 to recover the 


.. balance of Re. 134-13-2 and relied upon an 


endorsement of part-payment of the princi- 
pal of the decretal debt by the judgment- 
debtor Gangubai. The endorsemient was 


. as follows: —" Ra. 5 vasul dated February, 16, 
. 1922, by the handof Gangumard Balwanta." 


Below this endorsement Gangu has made 
a thumb-impression which is described by 
one Vithoba Ramji as’ being the thumb 
impression of Gangu mard Balwanta. The 
learned Subordinate.Judge held that the 


. part-payment of the decretal debt evi- 
. denced by this endorsement gave a start- 


ing point of limitation to the decree-holder, 
‘ne lower Appellate Cout disagreed with 


-, $he. learned ySuhordinate Judge on the 
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ground thatthe description of the thumb- 
impression was’ made by Vithoba Ramji, 
whereas the endorsement’, below which the 
thimb-impression was made by Gangu, . 
was not in the handwriting of Vithoba 
Ramji,that under the proviso to s, 20 of 
the Indian Limitation Act, in the case of 
part-payment of the principal of a -debt, 
the fact of the payment.must appearin the 
handwriting of the person making the 
same, and thas the description of the. mark 
written by Vithoba who was the agent for 
writing the signature was in a different 
hand trom the recital of the fact of pay-e 
ment and, therefore, the fact of payment 
could not be said to be in the hand 
of the debtor Gangubai. ? 
Under s. 18 of the Indian Limitation Act, 
the acknowledgment must be signed 
by the debtor but in the case;of a 
part-psyment under the proviso to s. 20 
signature is notnecessary. If that:proviso 
is strictly construed, it would not be pcs- 
sible for an illiterate debtor to make the 
fact of payment appear in his or her 
handwriting. It was, therefore, held “in 
the cases of Mada Bhushi Seshacharlu v, 
Singara Seshaya (i) and Ellapa Nayak v, 
Annamalai Goundan (2) that where-tnere is 
& Writing setting out the fact of payment 
and the debtor affixes his mark or signature 
thereto, he adopts the writing and makes 


“it his own,and by his signature he causes 


the fact of paymenito appear in his own 
handwriting. The proviso, therefore, is 
relaxed in favour of an illiterate debtor, 
The view'of the Madras High Court was 
adopted by this Court in the case of. Jamna 
v. Jaga’ Bhana (3) where it was held’ that 
the condition prescribed by s. 20 of the 
Indian Limitation Act that part-payment 
of the principal debt should appear in the 
handwriting of the person making the same 
is satisfied ifthe payer affixes his mark 
beneath an endorsement not written by 
him. It is sufficient, therefore, ın thecase of 
an illiterate debtor if he or she affixes his 
or her mark below an endorsement showing 
the fact of payment written by somebedy 
elee. It was held, howaver, by the lower 
Oourt that the description of the mark was 
made by Vithoba Ramji and the previous 
endorsement below which themark was made 
by the debtor was not written by Vithoba. 


(1) ? M. 55; 2 Ind, Dec. (x. s.) 623. A 
(2) 7 M. 76 at p. 70; ? Ind, Jur, 596; 2: Ind, Deg, 


(N. 8.) 633, 
(3) 28 B, 202; 5 Dom, Lu R, 1025 


~ 


109 t. C. 1928 


"The execution, however, of a document is 


completed as soon as the executant makes 
his mark. The description. of the mark 
isonly to authenticate the mark, that is, 
to vouch the execution, Unders.3, cl. (52) 
of the General Olauses Act, the signature 
includes a mark, and in the case of an 
illiterate executant, his mark is his signature 


and is independent of any writing by which 


the mark may be explained. See Govind 
Bhikaji Mahajan v. Bhau Gopal Lal (4). 
The viewtakenin Jamna v. Jaga Bhana (3) 
was accepted in Nivajkhan Nathankhan v. 
Dadabhat Musse Valli (5) and Lodd Govind- 
dass Krishnadass v, Rukmani Bhai (€) so 
far as illiterate debtors were concerned, but 


. the law on this point is now amended by 


the Legislature in s. 2of Act I of 1927 which 


‘runs as follows :— 


'* Provided that, save in the case of a pay- 
ment -of interest made before January 1 
1928, an acknowledgment ofthe payment 
appears in the handwriting of, orin a writ- 
ing signed by, the person making the pay- 


ment." , e 


It, is, therefore, sufficient in the case of 
an illiterdte debtor if theendorsement recit- 


“ing the fact of payment is followed by a 


mark of the illiterate debtor. We think, 

therefore, that the view of the lower Court 

was Wrong. 
We, therefore, revérse the order of the 


lower Appellate Court and restore that of 
. the Subordinate Judge with costs through- 


out on the respondent, 
' Appeal allowed. 


A. N.A 

ES o a Ind. Cas. 61; 41 B. 384 atp 388; 19 Bom. L. 
eX. 147: 2. 

: (5) 38 Ind, Cas. 359; 41 B, 166; 18 Bom, L, R. 973. 
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sion 'to—Wafe's power of alienation over such pro- 


_perty—Construction of deed of settlement disinheriting 


settlor's son and giving entire property to settlor's 


wife, with gift over to grandson on attaining major-, 


ity—Condition subsequent—Provision in favour of` 
unborn person inoperative under Hindu Law (since 


‘modified by the Hindu Disposition of Property Act 


(XV of 1910)—W hen ulterior disposition not valid, 


"prior disposition not thereby ajfected—Transfer of 


Property Act (IV of 1882), ss. 28, 30. 

. According to the Mitakshara School of Hindu Law, 
when a husband makes a gift of immoveable pro- 
perty to his wife, such property is taken by her as 
stridhan and is descendible to her heirs and not to 
his, and would devolve first on her daughter and 
her daughter's daughter and failinb them on her 
daughter's son; but over such property she would 
have no right of alienation unless the gift was 
coupled with an express power of alienation or 
unless there are words of suflicient amplitude to confer 


“it upon her. [p. 709, col. 1.] 


On the 4th September, 1875, Raja Jaswant Rai, a 
Hindu governed by the Mitakshara School, executed 


^ &deed of gift of his selí-aequired property, the 


material terms of which are set out in the judgment 
of their Lordships. The settlor’s intention clearly 
was to disinherit his son Bahffant Singh, and with 
a view to effectuate this object, he made a gift of 
all his property in favour’ of his (the settlor's) wife, 
Kani Kishori. The deed. declared that she was 
appointed his successor and representative “subject 
to the following conditions", Under Condition 1 the 
villages were to be owned by the Rani. just as the 
settlor owned them; and complete possession was 
to be given to her. Conditions V1 and VII declared 
(in effect) thatif.& son was born to Balwant Singh, 


that son on attaining majority was to take the 


estate. The plaintiff, a son, of Balwant Singh, was 
born in 1894, and he brought the prenatal in 
1916 to recover possession ofthe property’ from the 
Rani. He claimed that under the deed of gift he 


. was entitled to succeed tothe property on attaining 
. majority and that, even if'the provisions of the 


deed in his favour were illegal and void under - 
Hindu Law (as created in favour of an Uno 
person), still the ‘Rani took only an estate limited 
in point of duration which determined when he 


ae ee Oas, 302; 38 M, 438; 14 M. Li T. 310; l' S ttained majority, so that (his father Balwant Singh 
L, W. 929. l : being then dead) he thereupon became entitled tg 
come in as next heir of the settlor Jaswant Rai: in 
other words, that he was (in any event) entitled tae — * 


` 
t 
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Present :—Viscount Sumner, Lord . 
Atkinson, Lord Sinha, Sir John Wallis 
and Sir Lancelot Sanderson. i 
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succeed, not under the deed, but as heir of. the 
settlor, 


Both the lower Courts (the District Judge and t 
High Oourt) found that the provisions ae the A 
in favour of thè plaintiff, who was not then born, 
were illegal and void under Hindu. Law, and thia 
finding was not challenged by the plaintiff before the 
Privy Council. ° ; 


The sole question, therefore, which their Lord 
had to determine was whether, . "as contended enim 
defendants, the Rani took the estate, subject to a 


. condition of defeasance in the event of the plaintili's 


attaining majority, ande this condition subs 

being void, the Rani was entitled to retain the pem 
freed from the condition, or whether, as. contended 
for the plaintiff and held, by the High Qourt, the 
Rani only ook aglimited estate as custodian of th 

ae until thej plaintiff attained majority ad 


Li 


er estate was determined, and the provision in favo 
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of the unborn son being illegal, the estate passed as 
zon intestacy to the heir ofthe settlor—that is to say, 


“to the plaintiff.” 


* 


"9 


Ona proper construction of the deed, their Lord- 
ships held (differing from the High Court): 

(i) that the Rani and her successors took an 
absolute estate subject to defeasance on the happen- 
c of acertain event, the attainment cf majority by 


= 


ason of Balwant Singh ; fp. 710, col. 2.] 


< *«2) that the provisions in the unborn son's favour 


amount to a condition subsequent ; [ibid.]. u 
(3) that the invalidity of the ulterior dispositio 


: did” not'affecot the prior disposition ; [ibid.| ; 


(4) that the intention ofthe settlor was wholly to 


-exclude the heirs ofthe settlor as such asa means 
~of keeping out his son (Balwant Singh), and that 


“jt was not open to the Court to adopt a construction 


-which let them in. [ibid.] 


[Judgment of the High Court affirmed upon a differ- 
: enb ground.) ` | 


*. Appeal by special leave under an.order 


in Council dated the 10th August, 1922, 


-24rom a judgment and ‘decree, dated >the 


‘ 


r 


DE 
tj 
= 
= 


' of the High Court, Allaha- ~ 
nu Mus -the 2nd March, 1894. ; 


bad, (Sir Grimwood Mears, Kr., .Ohief 
: Justice; and Justice Sir P.O. Banerji); which 
affirmed a judgment and decree, dated the 


: pellant's suit. 


WES F AOTS.—The litigation relates‘to the - 


“only son Balwant-Singh. The latter,hav- 


& 


i 


estate of the late Raja Jaswant Rao, who 
died.in.1879 leaving him surviving his 


ing “been sentenced in 1871 to-13 years'im- 


` prisonment for causing the death of a ser- 


.vant, was disinherited by:his father-by.a 


»deed of settlement, dated. the 4th Septem- 


` 
` 


~ber, 1815, the terms of which are quoted 


än their Lordships’ judgment, ' 


The main . questions for determination in 


*£he:suit'were two, namely,' (1) «whether 
“the :appellant was the son'of the said Bal- 


l 
t 


“want Singh, and (2) whether the appellant 


Was entitled to: succeed to the estate of: his 


«grandfather Jaswant Rao; 


The Additional District Judge deoidéd 


“both questions: against: the- appellant and 
“dismissed his -suit. The High Court-on 


‘appeal (by its judgment and decree dated 
dis Inn May, 1921) atirmed the finding 


"of the Additional District Judge on the 


4 


-firat :question and dismissed the appel- 
lant's-appeal without deciding- the second 
. question; ° 

V yan order in Couneil, dated the 26th 


duly, 1926, the.appellant's suit was remand- 


xed -to- the High | 
„whole casë "^on the basis of certain addi- - 
‘tional. evidence as tc the "birth of the ap- 


kd 
ež 
: 


t 


Court “ to- re-consider the 
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pellant taken in England, under the direc- 
tion of their Lordships of the Privy Coun- 
cil and to pass judgment thereon, and the © 
order in Council provided “that the appeal 


"ought to stand over witk liberty to either 
‘party to restore or amend as they may be 


advised after the said High Court has 


pas- 
sed itsjudgment as aforesaid." d 


‘After re-considering the whole: case on 


-the further evidence above referred to, the 
. High Court (Sir Grimwood Mears, Kr., Chief 
iJustice and Mr. Justice Dalal,) delivered 
.judgment on the llth.May, 1927," and re- 
- corded their .findings : 


in the following 


“We find that: ' 
1, Rao Narsingh Rso (the plaintiff): is 


‘the son of Rao Balwant Singh and Musam- 


mat Dunaju his wife. 


2. That. Rao Narsingh Rao was. born on 


“The legal consequences, in our opinion, 


-arei— 
“9nd August, 1918, of the Additional. Dis- - 
trict. Judge of Aligarh, dismissing the ape 


That on the 2nd of March, 1912, he be- 


-eame entitled io the following properties: 


ot? 


i utes (omitted as being immateria)). 
-8. -Heis not entitled,in our opinion, to 
the properties acquired by Rani Kishori 


"after September, 1875, even if they were 


acquired by her solely out of the income 


. of the giited property which. was in . excess 


of expenditure." 


"The finding of the High Court after- res 
mand that the appellant (plaintiff) was the 


legitimate son of Balwant Singh, was.not 
' questioned: before the Privy Council, and. 


the only -question which their Lordships ` 


. had to deside was as regards the. true con- 


struction of the deed of settlement dated the 
4th September, 1875. 

A reference to the deed will also be 
found in BalwantSingh v. Rani Kishori (1) 
which wasa suit unsuccessfully brought 
by the plainti&'s father Balwant Singh 
against Kani Kishori to establish that the 
donor Raja. Jaswant Rai was not competent 


to dispose of self-acquired immoveable pro- 


perties. 


. Messrs, Upjohn, E. C., Lowndes, K. C., and 
Dube, for the Appellant. 

Messrs. Simon, K. C., Maugham, K. C. 
Kenworthy Brown and Moti Lal Nehru, for 
the Respondents. 


(D 25 L A_54; 20 A. 267; 2 O, W. N. 273; 7 Sai, 
O, J, 279; 9 Ind, Dec, (N, 8.) 533 (P. 0), P, 


‘we 
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- JUDGMENT... 

Sir John Walls.—This appeal was 
filed by the plaintiff Narsingh Rao, son of 
Balwant Singh and grandson of Raja 
Jaswant Rai, both deceased, against the 
. first defendant, Rani Kishori, since deceas- 
ed, the widow of Jaswant Rai, the second 
defendent, her- daughter, Beti Maha 
Lakshmi Bai, and the third defendant, 
Musammat Rameshwar Debi, widow of Lal 
Raghubans Rao, the second defendant's 
Bon, to recover the immoveable properties 
which were the subject of a conditional 
deed of gift executed on the 4th September, 
1875, by Jaswant Raiin favour of the first 
defendant, his junior wife. The plaintiff 
claimed that under the deed of gift he was 
entitled to succeed to these properties on 
attaining majority and that, even if the 
provisions of the deed in his favour were 
inoperative as opposed to the rules of 
Hindu Law, still Rani Kishori took only 
an estate limited in point of duration which 
determined when he attained majority, so 
that he thereupon became entitled to take 
. 88 heir of the settlor Jaswant Rai. 

The District Judge found that the 
. plaintif had failed to prove that he was 
the legitimate son of Jaswant Rai's only 
son, Lal Balwant Singh, and that, even if 
he were legitimate, he was only entitled 


to take the estate by virtue of a condition . 


subsequent terminating the estate limited 
, to the Rani and her successors in the event 
ef his attaining majority, and that this 
condition of defeasance, being illegal and 
- void under Hindu Law as created in favour 
of an unborn person, according to the 
decision of this Board in Jatindra Mohan 

agore v.Ganendra Mohan Tagore (2) was 
inoperative and void and left the Rani's 
estate unaffected. - 

When the case came before the High 
Court on an appeal by the plaintiff against 
the decree of the District Judge. dismissing 


the suit, the learned Judges dismissed the : 


appeal on the ground that the. plaintiff 
had failed to prove his legitimacy, and 
did not go into any other question. In 
coming to this conclusion, they attached 
great weight.t3 the fact that the plaintiff's 
mother had refused to submit herself to a. 
medical examination with reference to the 
Question whether she had ewer borne a 
cild, The plaintiff having obtained 
special leave to appeal from this decree, 

(2) I, A, Sup. Vol. 47; 18 W, R. 359; 9 B, L, R, 877; 3 
Bar, P, Q, J, 82; 2 Suth, P, 0, J, 692 (P, O) 
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presented a petition to His' Majesty in 
Council praying that medical evidence on 
the question should be heard and recorded. 
His prayer was granted, and two lady 
gynecologists, having examined the 
plaintiffs mother and certified that she had 
given birth toa child, and both parties 
having agreed to be bound by this 
certificate, subject to proofas to the identity 


.of the lady examined, the case was remitted 


by an order of His Majesty in Council to the 
High Court with a direction that in the event 
of their being satisfied as to the identity of 


.the person so examined, the High Court 


should re-eonsidér the whole cas@ on the 
footing that the certificate was correct and 
pass judgment thereon, and that the appeal 
should stand over, with liberty to either 
party to restore or amend itas they might 
be advised after the High Court had passed 
itsjudgment. Aftera re-hearing on remand 
the High Oourt deliyered judgment, 
holding, in the ligh of the new evidence, 


that the plaintiff: was the legitimate son of 


the late Balwant Singh, and that, though the 
provisions in the deed in his favour were 
void under Hindu. Law, as he was notin 
existence at the date of the deed, atill on a 
true construction of the deed of gift the 
first defendant's interest was determined 
on the plaintiffs attaining majority, and 
that his father Balwant Singh being then 


dead, he became entitled to come in as next . 


heir of the settlor. 
The plaintif's appeal to His Majesty in 
Council against the judgment and decree 


' of the High Court has again come on before 


their Lordships, and in view of the faeh 
that the remand judgment was in favour of 
the plaintiff appellant, the case hag’ been 
argued before their Lordships as if the 
respondents on the record. were appealing 
from that judgment. 

At the outset Sir John Simon, who ap. 
peared for the respondents, diselaimed.any 
intention of questioning the finding of 
the High Court in favour of the plaints 
if's legitimacy, which must, therefore, 
be taken to be established. Od the 
other haud, the findlag of both thelower 
Courts ‘that the provisions of the deed in 
favour of the plaintiff, who was not then 
born, were illegal and void, has not been 
questioned on his behalf; The sole question, 
therefore, for their Lordships in this appeal 
is whether? as cogitended for the defendants, 
on the trae constructioa of the deed the 
Rani took the estate, subject to a condition 


H 
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- of defeasance in the event of the plaintiff's 
attaining majority, and this condition sub- 


, sequent being void,the Rani was entitled 
; to retain the estate freed from the condi- 
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. tion, or whether, as contended for the. 


. plaintiff and held by the High Court, the 


Rani only took a limited estate as cus- 
_todian of the property until the plaintiff 
. attained majority, when her estate was 


1, Ratan Kuer = 


Raja Jaswant Rai, (donor) = 
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determined, and the provision in favour 
ofthe unborn son'being illegal, the estate 
passed as on intestacy to the heir of the 
settlof—that is to say, to the plaintiff. 

lt will be convenient in the first instance 
to set out the following table showing the 
relationships of the parties in the suit to 
the settlor, Jaswant Rai :— 


2, Rani Kishori, 


died 2nd October died 24th August defendant No. i 
she | 1880 1879. died 23rd May, 
, 1921. 
Lal Balwant Singh = 1, Naraini Kuer daughter 
born 1841, (no issue). Maha Lakshmibai, 
convicted 2nd born 1868 
September 1871 = (16th June, 1884), (defendant No. 2 and 
released from 2, Kaithi Walilady, respondent No. 1) 


prison August 1883, 
died 21st January, 18990, 


Narsingh Rao, (plaintiff), 


(no issue and pre- 

deceased husband). 

= 8. Dunajau, married 
1890 


gon 
Lal Raghubans Rao = 


R&meshwar Debi, 
died without issue, 
1911. 


(defendant No. 3 and. 
respondent No, 2). 


born 2nd March 1894, 


In 1875, at the date of the deed, Raja 
Jaswant Rai, the settlor, had a son by his 
senior wife, Lal Balwant Singh, aged 34, 
“who was then in prison undergoing a 
sentence of 13 years’ imprisonment for 
culpable homicide, anda daughter, Maha 
‘Lakshmi: Bai, aged 7, the second defendant, 
by his junior wife, Rani Kishori, the first 
defendant. 
." It appears clearly from the recitals in the 
deed, which is set out below, that the 
,Bettlor's intention was to disinherit his 
unworthy son, Balwant Singh, as regards his 
self-acquired property. It appears equally 
clearly from the body of the deed that his 
intention was that, if Balwant hada son, 


e .that son on attaining majority should have 


the estate. This was a very natural wish on 
the part of a Hindu, and it is what would 
have happened if effect could be given to the 
deed according to itsterms. Unfortunately, 
under a rule of law which has now been 
altered by the Legislature but not retros- 
‘pectively, the provisions of the deed in 
. favour of Balwant’s unborn son are void and 
inoperative, and the plaintiff has, therefore, 
to show that, on the true construction of the 
deed. there was am intestacy when he 
attained majority by reason of the failure of 


. $he gift over in his favour and that he 


"became entitled tocomejn as heir of the 
petitlor 4 : 


It is unnecessary to set out the earlier 


- recitels showing that the property, which 


was the subject of the gift, was the self- 
acquired property of the donor, but it may 
be mentioned that, after his release from 
prison, Balwant Singh sued to recover the 


‘properties included in the deed on the 


grounds that they were joint family pro- 
perty and that, even if.they were not, the 
donor had no power to dispose of self- 
acquired immoveable properties, This aine. 
before this Board on appeal to His Majesty 
in Council in Balwant Singh vw. Kishori 
(1) whén both these contentions “were 
rejected and the decree ofthe Appellate 
Court dismissing the suit was affirmed. Th 
rest of the deed was as follows:— 
"I am now 63 years old, and weakness and 
loss of strength are seon coming on, and 
there is no hope of an issue being born to 
me, and out of the two sons and a daughter 
born, Lal Balwant Singh is the eldest, who 
has,since attainging majority, proved himself 
unworthy and of bad character; that in 
spite ofthe instructions that were conveyed 
to him to correct his morals, he tried to 
make himself worse, and openly declared 
himself to be my enemy, inasmuch as, in 
consultatien with the wishes of the offices 
for the time being, an ‘agreement was 
obtained from him to the effect that he 
would get Re. 100 per month and impreye 
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end correct his morals, -but it did. no good 
andhe began to commit heinous offences 
-without even fearing the officers for the 
Lime being; that at last he had bean com- 
mitted. to prison forl3 yeara.on a charge 
of murder, andhe is still in Jail; that, 
looking to these facts, I was compelled to 
exclude him from right of representing me 
and from inheritance, under a petition, 
dated‘.5th August, 1872, and the younger 
son's life did not last, having died when 
only 18 monthsold. Ihave now only one 
daughter, aged 7. I had two Ranis, one the 
mother of Lal Balwant Singh, who died of 
the grief brought about by the misconduct 
and misdeeds of her son, andthe other, 
Rani Kishori, who is still alive. Therefore, 
for maintaining the name and protecting 
‘the property, it is necessary that there 
‘should be some representative, and my old 
age and uncertainty of continuous breathing 
standin the way of delay, and besides Rani 
Kishori, my younger wife, there is no one 
else entitled to represent me. ' I have, there- 
fore, madea gift in favour of Rani Kishori, 
all my moveable and immoveable properties, 
together with all the rights and interests, 
both inherent and adventitious, all‘and in 
every Shape, and appoint her my successor 
and representative, subject to the following 
conditions :— i H 

' "[ That the.zemindari and 'malguzari' 
in five villages, Lakhna, eto, as‘lakhiraj in 
perpetnity, belonging to me, would as well 


‘be owned by the Rani Sahib justas I owned: 


it, and. all the rights both inherent ‘and 
adventitious and 'saier' and cesses, ote., 
appertaining to the zemindari would . be 
in her possession just as I owned it, and 
complete possession bas from this date been 
delivered to her and petitions would be 
presented in Revenue Courts, I would get 
her name entered in lieu of that of mine, 

^ "[L, That the jagir property in seven 
*illages,.Biaspur. ete., I make a giftof in 
favour of the Rani Sahib, but. I shall 
appropriate their income during my life- 
fime, and would, from time to time epend 
that income at my pleasure; but whatever 
would out of this income be left'as surplus 
after: my death and ten. per. cent. that may 
for the future be fixed as ‘malikana’, the 
‘Rani Sahib would beentitled to get it, and 
none would be able to offer obstrifction, and 
the Rani's name would a3 well be entered in 
respect of these seven ‘Jagi? villages. 

"LL That I hive with great exertion 
hailt a temple of Kalka Deki at Lakhus the 
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. income to her personal use, . 
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(mutvalli) and in possession of the temple 
without being interfered with by any one, 
but the charava (offerings) income of the 


said temple would be used in the work of 


thes temple, such as the improvement of 
buildings,ete, aceording to her wish, just 
as I have up to date done, and out: of the 
income of the temple, it would never be 
legal to bring any portion whatever ‘of the 

“IV. I have built a temple known ag 
‘Chatri’ in Lakhna in honour of my deceased 


- father, Khuman Singh, and the haveli now 


occupied by the Rani Sahib appértains to 
it. That Chatri and haveli are from. before 
under the management and superintendence 
of Rani Kishori it would as. heretofóre 
remain in her possession: and management 
of as mutvalli. Beit known that Thakurain 
Adhar Kunwar having fixed and assigned. 
the malikana of Dhanna, etc., ‘at 


Rs. 1,249-11-0 for: the expenses of Chatri, 


etc., had got mutation effected in favour of 
the Rani Sahib ; but.that amount appeäring 
insufficient to meet the expenses relating to 
bhog' (charity), pay of'Pujaris, peons and 
other servants of the 'Ohatri' and for 
education of Brahman youths, and itke 
amount of'malikana' allowance having been 


decreased in the Tecent settlement, -since 
then Out of the ‘jagir’ income .of Lakhna, 


etc.—five villages, Rs. 10. per day, I have 
further allowed’ for the expenses of ‘Chatri’, 
that the Easni:Sshib should as usual cone . 
tinue to pay the ‘malikana’ of Dhanna, etd,, 
and Rs, 10 from the income of five jagi 


. villages, and that money should be ‘spent 
‘in the’ aforesaid work of that ‘Ohatri’ and 


in preparation of goods and furniture that 
may add lustre to the 'Ohatri' . | 

"V. Generally the rights of my servants, 
friends and dependants that are now fixed, 
they are binding upon the Rani Sahib 
subject to the conditions and incidents with 
which they were fixed. As the daughter 
has not yet been married, the Rani Sahib is 
bound to. prove her generous and charitable 
spirit in this ceremony and do not give less 
than Rs. 50,000. Thakurain Adhar Kunwar 
Sahiba is the head member of my, family, 
and the Rani Sahiba is, by reason of her 
being young, bound to pay respects due to 


‘her old age and attend upon and render 


service to her. She would continue to pay 

Rs, 50 per month fo the married wife of Lal 

Balwant Singh. n n E 
"Yi, That from this date up to 18 youre, 


N 


E 
1 


». 
1 
- 
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is now 34 years, reaches to that of 50, any 
male issue be born by married wife, he 
‘would be entitled to that property on 


^ . attaining majority, and the Rani Sahib- 


Would be bound to retain proprietary pos- 
Session until he attains majority and deliver 
.the- property to him on his attaining 


+: majority. If up tothis period no male issue 
~ be born to Lal Balwant Singh “without 


waiting for the birth of an issue to him, the 


~- Rani Sahibewould have the power to appoint 
- Owner and representative and heir of the 
,- property either Maha Lachmi Bai, daughter, 
. , who is now seven years old, or her male 
', issue if one be. born to her, subject to this 

. , Condition that the said daughter and her 
. ,80n take up their permanent residence at 
' , Lakhna. If both of these opportunities are 


not available, the Rani Sahiba is entitled to 
adopt and appoint him representative and 


. owner of the ‘masat’ and property aforesaid, 


.a male issue of Ohaudhri Bhup Singh, 


. resident of Mehdipur, who may be cop- 
^ Bidered by thy Rani Sabib competent and 


fit, and in thé three cases the Rani Sahib 
would be entitled to impose any condition 


. or conditions which she thinks necessary in 
` . Pegard to manner of succession and, posses- 
-. Bion of property, ' 


"VIL If@son be bornto Lal Balwant 
Bingh by the married wife after the expiry 


- .' of the fiftieth year of his age he would even 


' then be entitled to the property after attain- 


`. ing his majority. Therefore, the said pro- 
^. .perty should remain either in the possession 


ofthe RaniSahib or in that of the daughter, 
‘daughter's son or adopted son, whomsoever 


: Rani Sahib might have appointed as re- 
" esee up to the time that boy of Lal 


alwant Singh does not attain the age of 


'; 18, and then he would be the owner and 


. hold possession of the property, and frum 
whose possession the son of Lal Balwant 
‘Singh obtains the property, he would pay 


` that person Rs. 100 per month, 


“VIII, Ifby chance, before the son of 


Lal. Balwant Singh attains majority, and 
“an issue being born, or before the expiry 


of 5U years of bia age, or in case of no issue 
being born, the Ravi Sahib dies, the gaid 
roperty should devolve on Maha Lachmi 


"Bai or on her Suu, ir alive, and he would 
- remain ia possession untila spn is born to 
| Lal Balwant Singh by thè married wife and 


attains majority, 4,e, he would obtain 


: posscgalon when 18 years old, and the person 
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formerly in possession should get Rs, 100 
per month. 

“TX. Lal Balwant Singh personally has 
been excluded from inheritance since 
Auzust, 1872; he has no power and authority 
to interfere with the proprietary possession 
ana future powers of the Rani Sahib; but 
if Lal Balwant Singh after his release 
adc pta an approved and grave course and 
remains obedient and in the service of Rani 
Saaib as a son, adopting sucha mode of 
lifo which Rani Sahib may approve, he 
woald besides Rs. 50 per month allowed to 
hie married wife under para. V of this 
deed of gift, get Re. 100 per month from the 
Rani Sahib for his personal expenses, and 
this pay is not based on any title, nor would 
Lal Balwant Singh be able to claim it; nay, 
its continuance would depend at the 
plcasure of Rani Sahib, 

“X. This deed of gift would, subject to 
all the terms, be held enforceable from this 
d&ie; but, subject to the condition that, in 
caze the Rani Sahib dies before me, the 
entire subject of gift property would revert 
to me,and the deed of gift, together with, 
al the terms, would be cancelled. 

“KI. The Rani Sahib has started a money- 
leading and ‘saraf firm in the name of 
Sri Gobindji and Rani Kishori at Lakhna 
w th her 'stridhan, and the deeds relating 
tc debts appertaining to the firm and 
mortgage-deeds and property, which she 
hes contained in her name, I have nothing 
waatever to do with the business, etc., ap-" 
portaining to it; they are her special pros 
porty, and the deed of gift or any of ita 
terms do not at present or for the future 
a-lect the same,” 

_Aftera very careful examination of the 
ale arguments urged before them, their 


‘Lordships are of opinion that there are 


irsuperable difficulties in the way of holding 
that the estate taken by the Rani was 
limited, as contended for the plaintiff, 
£.ceording to the recitals, the settlcr's object 


vas to disinherit hisson Balwant, and this . - 


Furpose was effected by giving the estate to 
tre Rani so that it was no longer descendi- 
tle to the heirs of the settlor.. 

After reciting that the settlor had been 
compelled to exclude Balwant Singh from ' 
the right of representing him and from 
mherilance, ana that for the purpose of 
maintaining the name and protecting the | 
Droperty it was necessary that there ehculd 
Je some representative (literally sumecne 
lo stand in his place) and that there wag 
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none but Rani Kishori, the deed goes on, 


^T have, therefore, made a gift in favour of. 


Rani Kishoriofall my moveable and im» 
moveable properties...and appoint her my 
auccessor and representative subject to the 
following conditions." Under Condition I 
the villages were to be "owned by the Rani 
Sahib just as I owned," and complete pos- 
pession was to be given her, Similarly as 
£o the 10 per cent. on the revenue of seven 


villages, Condition II provides that,after the. 


gattlor’s death, “the Rani Sahib would be 
entitled to get itand none would be able 
to offer obstruction.” 

In their Lordships’ opinion there is noth- 
ing so far in the deed to cut down the gift 
or prevent the Rani from taking such an 
estate in the properties, which are the sub- 
ject of the gift, asa wife fakes in immove- 


able property given her by her husband.’ 


According to the Hindu Law, such property 
is taken by her as stridhan and is descendi- 
ble to her heirs and not to his, and would 
devolve first on her daughter and her daugh- 
ter's daughter and failing them on her 
daughter's son, thus effectually excluding 
Balwant; but over such property, it is stat- 
ed by Mr. Mayne, para. 664, she would have 
no right of alienation unless the gift was 
coupled with an express power of alienation, 
or, as has been held by this. Board, unless 
there are words of ‘sufficient amplitude to 
conferit upon her. Some reliance has been 
placed on the fact that there is no mention 
of the donee’s heirs such as is generally 
found whére it is intended to create an 
estate of inheritance, but Condition VI, 
which has been so much discussed, shows 
clearly that it was the settlor's intention to 
establish a line of succession that would ex- 
elude Balwant.  . 

Condition VI provides that if a son is 
born to Balwant Singh within the next 
sixteen years—in other words, before he 
attains the age of fifty—such son is to take 
the property on his attaining majority, and 
the Rani is bound to retain “ the propriet- 
ary possession’ until he does attain major- 
ity. If, however, noson is born to Bal- 
want before he attains the age of fifty, she 
ia not to be bound to retain the proprietary 
possession herself, but is expressly. em- 
powered to give or bequeath it to her 
daughter or her daughter's son “to appoint 
owner and representative and heir” her 
daughter—the second . defendant—or her 
daughter's son if she have one, and failing 
them to make an adoption, and in regard 
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. daughter's son, 
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to all three. cases she is empowered “to 
impose any condition or conditions which . 
she thinks necessary in regard to manner of © 
succession and possession of property." "These 
provisions, which are only material in so far 
as they show the intention of the settlor in 
their Lordships’ opinion, clearly show that . 
it was the intention of the settlor that she 
should not only havethe estate, which under 
Hindu Law a woman has in property given 
her by her husband, but should also hava 
power to alienate it to her daughter or her 
thus enabling her, it may 
be observed, to prefer the daughters son 
to the daughter's daughter, who would be a . 
preferential heir to her stridhan. The effect 


i 


was, whilsi!leaving the property to descend 
asstridhan and so exclude Balwant Singh 
to enable the Rani to transfer it as she was 
expected to do, to the daughter's son if 
there was one, because according to Hindu 
religious ideas a daughter's son ‘stands in 
the place of a son and likea son is putrika 
ora liberator from put. It was only failing 
them that she was to have power to adopt, | 
and in all cases she was to have power to 
impose conditions of succession. These 
provisions, in their Lordships' opinion, 
make itclear that it was intended to give 
ber & woman's estate enlarged by the 
powers of alienation to her daughter and . 
daughter's son, already specified, and that, . 
in default of the exercise of these powers, it 
was to descend to her heirs. 

Condition YII then deals with the birth 
of a son to Balwant Singh after he had at- 
tained the age of fifty, when the widow 


might have transferred the estate to her 


daughter and her daughter's son or to an. 
adopted son under Condition VI, and pro- 
vides that she or her transferee should retain: 
the property until Balwant's son attained 
his majority and hand it over then. Further, 
it provides that, on succeeding to: the pro- 
perty, Balwant's son should be bound to 
ay Rs. 100 a month to the person from 
whom he obtained it, an obligation by which 
the plaintiff would not be bound if .16 were, 
held that he was entitled to sueceed, not 
under the deed, but as heirof the settlor. 
Then comes Condition VIII, ‘which, as 
translated, is not very clearly worded, but 
provides for what is to happen in case of 
the Ranidying before Balwant Singh had 
attained the age of fifty in case a son had 
been. born to him but had not attained: 
majority, or^n case no,son had been born to 
him. In either event the Rani's powers o£dis- 


? 


^0 
joosition under Condition VI would not havé 
come into operation, and, accordingly, the 
settlor himself provides that in these events 
the property is to “ devolve on Maha Lakh- 
shmiBaior son if alive," who should re- 
main in possession until a son was born to 
Balwant Singh and attain majority, in which 
case he would take, and the person on whom 
the property had devolved would be entitl- 
ed to receive Rs. 100 a month. — 
. These provisions for events which have 
not happened, in their Lordships’ opinion, 
were intended by the settlor to’ effectuate 
his declared object of disinheriting his son 
Balwant and preventing him from claiming 
to come in as heir on the death of the 
Rani, 
. The same intention is clearly expressed 
in Condition IX, which, whilst making some 
provision for Balwant Singh, recites that he 
personally had been excluded from the suc- 
cession and had, no power or authority to 
interfere with the property, possession and 
uture powers of the Rani. ROO 
. Condition X contains an additional con- 
dition of defeasance in the event of the 
Rani predeceasing the settlor, when the 
property would revert to the settlor. 'This 
clause, which was no doubt intended to 
- enable the settlor to make a fresh settle- 
ment, does not appear to throw any light on 
the present question. l 

In their Lordships’ opinion the tsetator's 
intention * clearly was that the property 
should pass to the Rani and her successors 
under the deed to the exclusion of the set- 
tlor's heirs, unless alson was born to Balwant 
ang attained majority. In that event Bal- 
want's son was to come in and take the 
estate under the deed, and not as the set- 
` tlor's heir on the suggested intestacy aris- 
ing from the failure of the giftover to him, 
following the determination of the estate 
limited to the Rani and her successors until 
Balwant’s son should attain majority. 

Two intentions appear clearly in the deed, 
one to exclude Balwant altogether from 
inheritance, the other fo bring in his son 
on his attaining majority. Both intentions 
are effectuated under the deed by holding 
that the Rani and her successers took an 
- estate subject to defeasance on the happen- 

ing ofa certain event, the attainment of 
majority by a son of Balwant. On the other 
hand, the construction contended for on.be- 


half of the plaintiff would defeat the set- - 
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* The. words “ testator's intention "should be read 
as “ settlor's intention. —K, J. R. 
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tlor's intention hy letting in Balwant a8 
the settlor's heir if he was alive, as he very 
well might have been, when the plaintiff 
attained majority. For these reasons their, 
Lordships are of opinion that the provisions. 
inthe unborn son's favour amount to a cone 
dition subsequent, and it is a: well-settled 
principle oflaw, which has now. been em» 
bodied in ss. 28 and 30 of the Indian Trans- 
fer of Property Act, 1882, that in such a case. 
“if the ulterior disposition is not valid the 
prior disposition is not affected by it.” 


Their Lordships are, therefore, unable to 


agres with the learned Judges of the High, 
Court “that the Rani was left as a custodian 
of the property until its final devolution te: 
a full owner.” The Rani and her successors. 
were put in, not merely as custodians until. 


the attainment of majority of Balwant's. . 


son, an event which might never happen, 
but also to effect the disherison -of Balwant’ 
himself by leaving the property away from. 
the settlor’s natural heirs. In their Lord- 
ships’ opinion, the terms of thedeed clear-' 
ly show that they were given an estate 
which was not limited but absolute, in point- 
of duration, and subject only to defeasance 
in case of Balwant having ason who attain- 
ed majority or the Rani dying before the 
settlor. The learned Judges also held that 
there was a cesser of the Rani's estate “ on 
the attainment of eighteen years by the ap-- 
pellant, and not on the appellant being cap- 
able of taking possession of the property,” 
citing Doe v. Eyre (3) a judgment of the 
Court of Exchequer Chamber. That was: 
the case ofa gift to A C for life with a gift 
over which failed, and what was ‘held was 
that it was clearly not the intention of the 
settlor that the heirs of the first donee: 
should take in preference to the heirsof: the. 
settlor. In the present case the intention 
was wholly to exclude the heirs of the settlor 


as such as a means of keeping out his un- ` 


worthy son, and,in their Lordships’ opin- 
ion, it is not open to the Court. to adopt a 
construction which lets them in. For these 
reasons their Lordships are of opinion that 
the decree of the High Court. confirming 
the decree of the lower Court, and dismiss- 
ing the suit, was correct, and that this 
appeal fails and must be dismissed with 
costs. The costs of the remand to the High 
Court must also be paid by the appellant. 


. (3) (1848) 5 O. B, 713; 18 L; J; C, P. 284; 136 B.B; 
1058; 75 R. R. 827. 
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They will humbly advise His Majesty ac 


cordingly. DM 
K. J. R, Appeal dismissed, 


' Solicitors for the Appellant:—Messrs, 


Douglas Grant & Dold. 
Solicitor for the 


Respondents:—Mr, 
H, S. E. Polak. | 


`- BOMBAY HIGH COURT. 
~ Qrvin RzvisroNAL Appiroation No. 275 
or 1928, 
January 13, 1928. 
__ Present :—Mr. Justice Fawcett and Mr. 


Justice Mirza. 
RAOJI BHAGU MORE— APPLICANT 


Versus 
RAGHUNATH VITHAL KOTHALE— 

a Ni . OPPONENT. 

` Dekkhan Agriculturists Relief Act (XVII of 1879), 

8. 58—Revisional proceedings before District Judge— 


Additional evidence. 

. A District Judge has power to allow additional 
evidence to be taken in revisional proceedings under 
A 2 bu Dekkhan Agriculturists’ Relief Act. [p. 
Ramsing v. Babu Kisansing (2) and Gurubasaya v, 
Chanmalappa (3), relied on. l l 

. Babaji v. Babaji (1), commented upon, 

. Civil revisional application against an 
order passed by the District Judge, 
Batara, in Civil  Revisional Application 
No. 590f1925, reversing the decree passed 
by the First Olass Subordinate Judge, 
“Batara, in Civil Suit No. 470 of 1925. 

Mr. B. G. Rao, for the Applicant. 
` -Mr. P. B. Shingne, for the Opponent. 
IA JUDGMENT. ' 
Fawcett, J.—The. plaintiff sued in 

ihe Court of the First Class Subordinate 
.Judge at Satara to recover a sum of Rs. 150 
.upon a promissory note, which .he alleged 
was executed by the defendant cn May 
“10, 1920. The defendant denied the exe- 
.eution of the promissory note and the 
.receipt of any money from the plaintiff. 
: Evidence was taken before the First Olass 
Subordinate Judge, and among other things 
the defendant was made to impress 
‘his thumb-mark upon a.paper in the 
‘Subordinate Judge's Court. The Subordi- 
nate, Judge came to the conclusion that 
.the *premissory note was at, least sus- 
‘picious and that no consideration had 
‘been proved. In his judgment he discussed 
the oral evidence that had been given 


(before him, and in regard to the question. 
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` from thet on the 


ni: 


"of the thumb-impression upon the poe 


missory-note he remarked:— - 2 
"It.is not a very. certain test. But 
leaving out. the. thumb-impression on, de-. 


. fendant's written statement and .vakalat. 


as being not very clear, the thumb-im- 
mn on the summons and that special- 
y taken in Court Ex. 7 somewhat differ. 

promissory note: mark- 
ed. A." j 


.He dismissed the suit.with costs, The 
suit was one that fell under the Dakkhan 
Agriculturists’ Relief Act, and, therefore, 
the plaintiff made an application to the 
District Judge for the exercise of his, 
powers of revision under s, 53 of the Act, 
Among the grounds of appeal was: one 
that the lower Court was wrong in 
holding that the promissory note was not 
proved, and in holding that the consider- 
ation.was not proved; also there was a: 
specific ground that the. Subordinate Judge 
was in error in holding that. the thumb- 
impression of the defendant taken before 
the Court (Ex. 7) somewhat differed from 
that on the promissory note. It appears 
that, when the cass was first taken up for-. 
arguments, the District Judge gave the ap- 
plieant-plaintiff an . opportunity: of calling 
an expert witness from Poona in regard to 
the question whether the thumb-impression 
upon the promissory note was shown to be 
the defendant's, as being identical with the 
thumb-impression that he had made in the 
Subordinate Judge's Court. The District 
Judge says that he allowed this because 
the thumb-impression on the promissory 
note .was exceptionally clear. The expert 
witness gave his positive opinion that the 
thumb-impression on the promissory note 
was the defendant's, after comparing it with 
the thumb-impression on Ex. 7. The Dis- 
trict Judge also says that he has no doubt 
that the expert’s opinion was correct, as 
even to his eyes the two thumb-impressions 
seemed the same. "Thereupon, he reversed 
the decree of the lower Oourt and allowed 
the claim in full with costs throughout. - 

The defendant has come t9 .usin revi- 
sion, and the main contention;of Mr. Rao 


-on his behalf is that the District Judge 


had no power to allow additional evidence 
to be takenin the revisidnalproceedings 
before him .under s. 53 ofthe Dekkhan 
Agriculturists' Relief Act. Hé contends that 
8. 74 of the Act ghows that the provisions of 
the Oivil Procedure Code, do not apply to 
proceedings before -a District ` Judge ip 
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vevision, and he also relies upon the ruling 
in Babaji v. Babaji (1) (an analogous case 
under s. 54) thatthe Special Judge had 
no jurisdiction to grant a reyiew of a decree 
or order once made by him on the ground 
of the discovery of new evidence. He, 
however, rightly drew our attention. also 
to the ¥ull Bench decision in Ramsing v. 
BabuKisanaing (2), where the Special Judge 
had granted a review of a previous decree 
thathe had passed under s. 53 on the ground 
of s mistake that had led him to wrong 
conclusions upon the merits of the case. 
It was held by the Full Bench that in 
granting a re-hearing the Special Judge 
had exercised a reasonable discretion, with 
which the High Courtcould not interfere 
in its extraordinary jurisdiction. It also 
. held that the Civil Procedure Code was 
not applicable to proceedings before the 
Special Judge, and that the conduct of 
such proceedings rested within his discre- 
tion. Inthe judgment delivered by the 
Chief Justice, Bir Oharles Sargent, the case 
of Babaji v. Babaji (1) was referred to, but 
he said that it was not necessary for him 
to express an opinion whether a re-hearing 
could be granted on the ground of new 
evidence, Fulton, J., concurred with Sir 
Charles Sargent's judgment, but Parsons, J., 
. one of the Judges who decided the case of 
Babaji v. Babaji (1) stated that he adhered 
to thet decision and considered it to be 
correct. In a subsequent case, Gurubasaya v. 
Chanmalappa. (3), Sargent, €. J., and Fulton, 
J., held that under s. 53 of. the Dekkhan 
Agriculturists’ Relief Act, the Special Judge 
has arevisionary power in all cases where 
a failure of justice appears to have taken 
place; it is for him to decide whether a 
finding on a question of fact by a Subordi- 
nate Judge is of that nature, and in doing 
so he is entirely within his jurisdiction. 


It seems to me that these two decisions 
interpret s. 52 as giving a very wide juris- 
diction to a District Judge in exercising 
revisionary powers under that section. Also 
I do not think that the ruling in Babaj v. 
Babaji (1) has any application whatever to 
the point that is raised in this application. 
There is no question here of the District 
Judgehavingreviewed a prior decision made 
by him, on the ground of discovery of new 
evidence, such as was the question in 


# 
(1) 15 B. 650; 8 Ind. Dec. (N. 89 438. 
(2) 19 B. 116 ; 10 Ind. Dec. (x. s.) 78 (F. B.). 


(3) 19 B. 286; 10 Ind. Dec, (x. 8.) 193, MES 
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Babaji v. Babaji (1) and the mere fact that . 
it has some reference to the question © 
further, evidence is not logically a reason 
for saying that the ruling should also be. 
held to cover the present question. As I 
have already noted, the majority of the 
Bench in Ramsing v. Babu Kisansing (2) 
declined to go into the question whether the 
decision of Babaji v. Babaji (1) was correct} 
and they left that particular question 
open. 

The later decision in Gurubasaya v. 
Chanmalappa (3) says that it is for - the 
District Judge to decide whether the fnd- 
ing on a question of fact is ene where 4 
failure of justice appears to have taken 
place; and it seems to me that this implies 
that a District Judge has all necessary 
powers, such as can usually be exercised in 
a Court of Justice, to ascertain whether 
or not a particular finding is one in regard 
to which a failure of justice has taken. 
place. The District Judge, in the present 
case, thought it advisable to have the 
evidence of an expert before him in order. 
to enable him to ascertain whether the view 
takan by the Subordinate Judge that the 
thumb-impression on the promissory note 
differed from the thumb-impression on Ex. 7 
and on another document where. a thumb- 
impression had admittedly been made ‘by 
the defendant, was correct or not; and, 
in my opinion, it cannot be said that 
in calling in this aid to the determina- 
tion of that point the District Judge 
has exereised his jurisdiction illegally or 
with material irregularity, so as to enable 
this Court to interfere under s. 115 of the 
Civil Procedure Code. The mere fact that 
8 73 does not give him express power to call 
for additional evidence such as an Appellate 
Court has under O. XLI, r. 28 is, in my 
opinion, not a sufficient basis for holding 
that the District Judge had no such power. 
The power was properly exercised, because 
the pariies had notice of this expert being. 
called and had the opportunity of being 
present when he was examined and of 
putting questions to him. The fact that the 
Districs Judge did this on the application 
of the plaintiff does not, in -my opinion, 
make eny difference. Having regard to the 
rulings in the Full Bench case of Ramsing 
v. Babu Kisansing (2) and the subsequent 
ruling in Gurubasayav. Chanmalappa (3) 
Tam of opinion that the objection taken be- 
fore us to theexaminationof the expert fails. 

The second ground om which: objection is 
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taken to the Distriet Judge's decree is that 
he has not considered the ‘point whether the 


consideration of the promissory note was. 


proved, There had been an issue ts to 


consideration .in the Subordinate Judge's’ - 


Court, and the memorandum of appeal took 


the point that the Subordinate Judge had. 


wrongly decided that the consideration was 
not proved. Therefore, the same question 
arose as an issue in appeal. But the District 
Judge, without discussing this point at all, 
reversed the lower Oourt's decree and 
allowed the claim in full with costs. It may, 


e ofcourse, be thatthe District Judge believed 


thé plaintiff and his witnesses as to cash 
payment st the time of the passing of the 
promissory note; but there is nothing in the 
judgment to show this and, that being so, I 
do not think that we would be.justified in 
holding that he did. in fact, consider this 


particular question. The revisionary powers — 
under s. 53 depend upon the District Judge. 


satisfying himself that a particular finding 
of the Subordinate Judge is one where there 
&ppesrs to: have been a failure of justice. 
The District Judge has satisfied himself 
that the finding about the note not being 


executed by the defendant ia one of that 
character, but it cannot be said that there is 


anything in hisjudgment to show that he 
yegarded the finding as to non-payment of 
consideration to be one which amounted to 
a failure of justice. Therefore, to this 
extent, the applicant has shown that the 
District Judge has acted with material 
irregularity and illegally, and this justifies 


our interference in revision. Accordingly, I 


would. get aside the decree of the District 
Judge on this last ground, and direct the 
District Judge to take the application again 
upon his file and to passafurther decree 
‘after giving the parties an opportunity of 
being heard upon this question of con- 
sideration and any other question that 
legitimately arises in regard to the suit and 
appeal before him. Costs of this application 
to abide the result of the further hearing by 
the District Judge, -.°.) | - | 
Mirza, J.—l agree. 


A. N. a. Order accordingly. 


e v. 


RAM LiL Y. LAL CHÀND, 
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LAHORE HIGH COURT. 
Sroonp Orvin Appa No. 2122 oF 1927, 
February 14, 1928. 
 Present:—Mr. Justice Addison. ` 
RAM LAL—DEFBNDANT—AÀPPELLANT: 
Es 20, VeT8u8 
LAL OHAND AND OTHERS—PLAINTIFFS 
AND LADHA MAL AND oTHERS— 
DEFENDANTS— RESPONDENTS. 
Counsel and client—Counsel's right to abandon issue ` 
—Deeree proceeding on Counsel abandoning plea— 
Consent decree—Appeal. sa 
It is withina Counsel's general power to.sbandog 
an issue which, in his discretion, he thinks inadvia- 
able to press.[p. 714, col. 2.] — l 
Venkata Narasimha. Naidu v. Bhashyakorlu Naidy .- 
(1), followed. i 
Where a decree proceeds on a party's Counsel 
abandoning .a plea, the decree must be considered 
tii a consent decree andis not open to, appeal, 
ibid. 
Ramachandra Deo Garu v. Chaitana Sahu (2), 
followed. | 
Second . appeal from a decree of the 
District Judge, Gujranwala, dated .the 
llth May, 1927, reversidg that of the 
Subordinate Judge, First Class, Gujranwala, 
dated the 26th “March, 1924. | 
Mr. Ram Chand Manchanda, for the - 
Appellant. AM 
. Mr. Mukand Lal Puri, for the Respond- 
ents. oe 


JUDGMENT.—The plaintiffs sued the - 
defendants to recover possession of certain. 
land in Sukbeki Mandi. They , alleged 
that they had purchased it from the owner - 
thereof by means ofa registered deed, 
dated the 14th of December, 1920. The’ 
defendanis pleaded that they had purchas- 
ed the plots in question from the owner in 
February, 1914, and had been in possession 
since, Thetrial Oourt found that the gale 
in favour of the defendants was proved and ` 
dismissed the suit. The plaintiffs appeal- , 
ed in the Court of the District Judge. 

A similar suit had been instituted by 
another plaintiff named Hans Raj." It was - 
against the same defendants but was heard - 
by another Subordinate Judge. In thig 
case the defendants relied on the same oral 
sale in their favour in 1914. Hans Raj's 
suit was decreed on the,finding that there 
was no such sale to the defendants and the 
Die^,« Judge dismissed the appeal.. There 
was an appeal before,a Judge in Chambers 
of this Court. He dismissed the appeal 
while the appeal from his decision was dis- 
missed by the Letters Patent Bench. 

While theae farious appeals were going 
on in Hans Raj’s suit the- defendants in the 


4 * 


s 
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appeal which is now beforeme were petition- 
ing the District Judge not to hear the 
appeal of the plaintiffs in this case till the 


matter had been decided by the High Oourt 


in Hans Raj's case. They first petitioned 
that the District Judge should not hear 
appeal till the Judge in Chambers had 
decided the matter. They again petition- 
ed that he should not hear the appeal till 
the Letters Patent Bench had decided the 
matter. Thedefendants, of course, knew that 
the District Judge had already decided the 
point against them in Hans Raj's suit. 
- After the Letters Patent Bench had finally 
decided Hans Raj's appeal, the appeal in 
ihe present case again came before the 
District Judge. Thereupon the Counsel 
for the defendants conceded that the 
plaintiffs’ suit should now be decreed as 
he matter had been concluded by the 
ecision ofthe High Court. He, however, 
urged that the defendants should be grant- 
ed compensation for certain buildings. 
The District Judge disallowed the compen- 
sation for building and accepting the 
appeal decreed the suit. Against this 
decision this second appeal has been 
preferred, 
. The groundsof appeal are to the effect 
that the lower Appellate Court erred in 
law in thinking that the matter was res 
judicata and that the Oounsel for the 
defendants-respondents was under a mis- 
apprehension as to the law bearing on the 
point and acted in error in conceding the 
oint. There is no affidavit accompanying 
the appeal to the effect that the Counsel 
for the respondents conceded the question 
under a misapprehension. Itis quite clear 
that the decision in Hans Raj's suit did not 
act as res judicata in the presentsuit. 
Neither Counsel nor the Oourt could have 
thought so. What was meant was that 
the defendants had already obtained two 
adjournments to see what the result of the 
appeal to the High Court would be and 
that they were not prepared again to 
contest the matter. Seeing that the High 
Court decision about the same transaction 
in another case was against them, they 
had also in view that the District Judge 
had already decided the same matter 
against: them though in a different case. 
Counsel, therefore, conceded that he was 
not prepared to contest what had“been the 
previous finding of the District Judge that 
finding having been maintained by the 
High Court. Now it is within a Vakil's 
t | 
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general power to abandon an issue which 
in his discretion ,hethinks inadvisable to 
press. This was held by their Lordships 
of the Privy Council in Venkata Narasimhe 
Naidu v. Bhashya Karlu (1). The principal 
plaint:iff had alleged that the parties were 
members of an undivided Hindu family 
and the principal defendant had asserted 
that the zemindari was impartible by 
family custom and that the junior members 
were only entitled to maintenance. After a 
certair amount of evidence had been record- 
ed the contention of the defendants waa 
abanduned by his Vakil and it was held 
that he had power to do so, In the present 
case also he obviously had the power not 
to press a point which obviously it was 
inadvisable to press. Another decision of the 
Privy Counsel is Ramachandra Deo Garu v. 
Chaitana Sahu (2) in which it was held that 
where 3 suit is time-barred but the defence 
as to limitation is waived a decree passed 
thereon is a consent one and no appeal lies. 
In this view of the matter the appeal was 
accepted by consent so far astheright of 
ownerehip of the defendants was concerned 
and nc appeal lies. D 

For the reasons given I dismiss this 
appeal with costs. | 

R. L. Appeal dismissed. — 

(1) 25 M. 887; 6 O, W. N. 641; 4 Bom. L. R. 543; 8 
Sar. P. C. J. 258; 39 I. A. 76 (P. O.). 

(2) 56 Ind. Cas. 539; 18 A. L. J. 025; (1920) M. W. N. 
366; 39 M. L.J. 68; 28 M. L. T. yi 12 L. W. 260; 24 


8 
Q. W.N 1055; 2 U. P. L. R. (P. C.) 123; 22 Bom. L. R; 
1313; 47 I. A. 202 (0. P.). 
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LAHORE HIGH COURT. 
MiscaLLaNEous stl APPEAL No, 365 or. 
. 2l. 
March 16, 1928. 
Present:—Mr. Justice Bhide. 
DAULAT SINGH-—DzZENDANT--ÀPPBLLANT - 


VETSUS 
GURDIT SINGH AND anorHer-- PLAINTIFFS 
AND JE WAN SINGH AND oTHERS— 
DEFENDANTS — RESPONDENTS, 

Hindu Law-Joint family—Disruption of family 
—J oa of property, presumption as to—Onus of 
proof. 

Where there has been disruption of & joint Hindu 
family there is a strong presumption of a complete 
partition having tuken place and the burden of 
proving .hat a particular property is joint lies heavily 
on the purty alleging it. 

Miscellaneous second appeal from, an 
order of the District Judge, Mianwali, dated 
the l8:h December, 1926, reversing that 
of the Subordinate Judge, Fourth Class 
Mianwsli, dated the 3ra May, 1926, 


~ 
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“Mr. "$, RLaul, forth Appellant. :- 
Mr. Nawal‘ Kishore; -for the ‘Respond. ’ 


fa. Lus M 
- UDGMENT.—PlaintiffS sued in this 


1 


Case. for partition of ‘certain property in- 
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eluding a' courtyard -and two-dharmsalas . 
shown in Ex. P-1, The relationship of. 
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the perties will appear from the - pedigree- 
table given below:— . .- n 




















I . i zt cs N eap a = : 
l < C°... . Bhai SHAM SINGH 
( g U Ee » 
2o. 0,77 Wasdev | dem Sahai .- . Mul San 
i KANE ; r - 1 i E 
Hari Singh, , Ganda Singh, Asa Singh, . > VU. . gos 
died childlese. died childless. p X E ow 
E auem poe qoae sone Me 
Prem Singh Dhian Singh Bhagwan Singh Dayal Khem Singh, 
" JEU "EON , Singh, died childless. 
i4 j x ‘Pokhar Bai, Hari Singh, plaintiff 
mox qe d - * defendant "defendant No.4, "' 
No. 8. ' . No.-7, 
As s QUEEN |. pM ; ; B 
» : Rochi Singh, . -Jodha Singh, Dhamaya Singh, Gurdit Singh, 
77 Joo 7 plaintif < plaintiff plaintiff i plaintiff 
. «^  No.$. . No5, "No. 2, No. 1. 
- 4 : Tee l -d $ s . mg o E 
' Kheni Singh Daulat Singh, = Kesar Singh | Gurmukh Singh 
Kh ae defendant | 
. : “No, 1. ' Wishan Bai, Jiwan Singh,  , 
2| "e defendant defendant , 
MEC: = p^ M "No. 3. , No.2. 
‘Sunder Singh, ^.^. — "Arjan Singh, 
defendant . defendant. - 
ZEN LN dO No.4,’ 


fe 


“Tt was alleged. that the property original- 


ly belonged to the common ancegtor Sham ` 


Singh and descended irom him, in course 
of time to Asa Singh and his brother and. 
Asa Singh sold it in equal shares io Mul 
Sant and: Wasdev. 


then the property in suit (i. e. the half share 
sold to Mul Sant) fell to the share of the 
plaintifis. According 
allegations the other half share in the pro- 
perty: bélongs to defendants Nos. 1 to 5. 


Defendants Nos. 2 to b admitted plaintiffs" - 


Claim, - but defendant No.. 1. strenuously 
contested it, alleging that there had been: 
a partition of the property many years ago 
and. no suit for partition was maintainable. 
"Two of ‘the issues framed By the trial 
Court; were as follows:— | 

~ (1) Ts the disputed - property joint of the 
parties? —O; P. on plaintiffs, . 


There was. a partition 
. &mongst the descendants of Mul Sant and `j 


to the plaintiffs’: 








(2) Has thére been any partition. between - 
the parties and if so are the plaintiffs 
entitled that the property be partitioned a, 


.Second time?—O. P.on defendant. ` i 


The trial Court held that the plaintiffs 
had failed to prove that the property was 
joint and dismissed the suit. On appeal 
the learned District Judge came te a contrary 
finding and remanded the case for passing. 
of a preliminary. decree: From this deci- 
sion defendant No. 1 has filed a second. 
appeal. "MU f^ Les 
seems to me that the learned District 
Judge's judgment is vitiated by .the fact 
that he had decided the case as though the 
burden of proof were. on the defendant- 
appellant. He was perhaps misled in this. 
respect by the two issues framed as given 
above. The second issue was really unneces- 
gary. It Wasfop the plaintiffs to prove the 


. joint character of the property as stated in. 
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the first. issue and defendant could then 
have produced his evidence in rebuttal. 
The fact is that the learned District Judge 


., was under a misapprehension by which he 


A 
[S 
` 


e family before the 


framed two additional issues as follows 
and sent them to the trial Court for a fnd- 


ng. . . 

(1) If there was a partition between the 
parties, where is the boundary line? 

(2) Is there any difference inarea of the 
various portions? 

Now, it is obvious that it was unnecessary 
fer the learned District Judge to determine 
the boundary line or find out the difference 
in area of the various portions allotted to 
different persons, if, asa matter of fact, a 
partition had taken place. 


The learned District Judge has discussed 
the evidence produced by the defendant- 
appellant regarding the partition and hold- 
ing it to be unsatisfactory has remanded 
the case for passing a preliminary decree 
as. stated. In other words, he has practical- 
ly decided thecase onissue No. 2 while 
“it should have been decided on issue No. 1. 
The plaintifs had produced a certain 
amount of evidence on issue No. 1, but this 


- bas nat been discussed by the learned 


District Judge, It was clearly necessary 
for him to give a finding on that evidence, 
before proceeding to consider the evidence 
of the defendant in rebuttal. The following 
remarks of the learned District Judge 
preceding the discussion of the .evi- 
dence of the defandant-appellant are not 
intelligible:— 

;"It is admitted by the parties that when 
Asa Singh soldhis share of the properties 
in suit, to the parties, the property was 
joint. It is further proved that there had 
been a disruption of this joint Hindu 
sale of Wasdev. To 
my mind, therefore, it lay heavily on the 


- defendants to show that there was a parti- 


tion,” 


It is admitted before me that there was 
no sale by Wasdev and if the reference is 
to thesale by Asa Singh, the first two 
sentences seem inconsistent. Again when 
there wasa ‘disruption of thejoint Hindu 


-family' there was a strong presumption 


that acomplete partition had taken place 


and ‘the burden shotild have been laid. 


heavily noton the defendant to provea 
partition, but on the plaintifis to prove 
that the property in dispute °was still 
joint. ^. "ml 
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I must accordingly accept this appeal, 
set aside the order of the learned District 
Judge and remand the .case for re-decision 
of the gppeal in the light of the above 
remarks, As the learned District Judge 
has already expressed his opinion on &. 
part ofthe evidence, I remand the case 
to the District Judge, Attock at Camp- 
bellpore (as requested). Costs will follow 


` final decision. 


R. L, Appeal accepted. 


BOMBAY HIGH COURT. 
ORIGINAL Orv JURBISDIOTION Suir No. 1498 
oF 1925. 

February 7, 1927. 

Present :—Mr. Justice Crump. 
VASANJI MOOLJI—PLAINTIFF 
versus 


KARSONDAS TEJPAL— DEFENDANT. 

Principal and agent—Loan broker—Right to come 
mission—Tests—Terms of contract. 

The main office of & loan broker is to bring the 
borrower and lender together and when he has dona 
that, he has done all that is necessary for him to da 
and earn his commission provided, of course, that 
the lender is willing to open negotiations upon a 
reasonable basis. [p. 719, col. 2. . 

The ren] test in cases of this kind where one 
party is employed by another to do a certain act is 
whether the party so employed has done that act 


-or not and this question must be decided in each 


case with reference mainly to the terms of the cop- 
tract. [p. 719, col 1.] mE 

The defendant employed the plaintiff, a money 
broker, to find & party willing to advance up to 4 
lacs on mortgage of the defendant's property, and 
agreed to pag him a commission of 2 per *cent. on 
the &mountof theloan so made. The plaintiff found 
out a Bank willing to advance up to 40 per cent. of 
the value of the defendant's property at 9 per cent. 
interest. The defendant then wanted to raise ten 
lacs, four lacs on mortgage and 6 lacs on certain 
goods, but the Bank was not willing to agree to the 
proposal. A few months later, the defendant 
borrowed a sum of Rs. 1,10,000 from the same Bank 
on some of the pronerties of the defendant employing 
another person as a broker. The plaintiff sued to 
recover his brokerage: 

Held, that the plaintiff had done all that he waa 
employed to do and was, consequently, entitled to.. 
recover his commission. [p. 721, col. 2.) 

Green v. Bartlett (1) and Municipal Corporation of 
Bombay v. Cuverji Hirji (4), followed. 

Mr. Munshi, for the Plaintiff. 

Mr. Coltman, for the Defendant. : 

JUDGMEN'T.—Inthe month of August ' 
1994 the defendant desired to raise a loan 


on three properties, and he employed the 


_ plaintiff as a money broker to find alender, - 
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"There is some dispute as to what were the 
terms ofemployment, but it is really clear 


enough that the rate of commission payable 
to the plaintiff was to be two per cent. That 
this is so is apparent from the defendant's 


statement in the course of the evidence. 


that he would have paid the. plaintiff two 
per cent.had he succeeded in finding the 


loan. And the defendant also states that 


thatis the-customary rate of commission on 
loans on mortgages. Whatthe defendant 


. saysabout the contract is as followa :— 


‘rate of interest. 
nine per cent." 


“I said to Mulraj that I wanted him to 
getmea loan of four lacs on an equitable 
mortgage of my three properties. There 
was no question of a legal mortgage. I 
gave him the names of the three properties. 
I did not tell him what they were worth, 
nor did heask. Nothing was said as to the 
I would have accepted 


The plaintiff says upon the same point :— 
"About August 15 defendant told me he 
wanted a loan of four lacs on an equitable 
mortgage of three properties (the names of 


which are given). He said he wanted a loan . 


at 12 annas (nine percent.) to pay of a decree 
againsthim. He asked me to raise a loan 
of four lacs. Is:id Ishould take two per 
cent. commission according to the practice 
in the market.” l o, 
: Upon those statements there does not 


. Beem to bá much room for doubt as to the 


nature of the contract. The plaintif was to 
find a party willing to advance up to rupees 


‘four lacs on equitable mortgage ‘of the 
. defendant's three properties and the defend- 
ant was to pay to the plaintiff a commission 


at the rate of two per cent. on the amountof 


. the loan so to be made. 


Now there are certain facts in the case 


: which are not in dispute, and I would- clear 


them off before dealing with the questions. 


that arise for consideration, I may premise 


my remarks by saying that defendant © 


admits that the plaintiff told him that he 
would endeavour to obtain a loan from the 


‘Allahabad Bank as he was. on very good 


terms with the Manager, Mr. Forman. It 
is further established by the evidence of 
the plaintiff and ‘Mr.. Forman that the 
plaintiff approached ‘Mr. Forman with 
reference toa loan onthe defendant's three 
properties, Mr. Forman evidently has no 
very clear recollection of the’ details of the 
matter, and I prefer, in view’ of that fact, 
the plaintiff's statement that. the three pro- 
parties were mentioned at the first interview, 
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any details, and he is much more. likely to 
remember exactly what took place than 
Mr. Forman for whom this was one of many 
similar transactions. -Ono the matter being 


. broached, Mr,” Forman suggested the Bank 


would be willing to lend up to forty per 
cent. of the value of the property if they were 
satisfied as to the title, at nine per cent. 
interest, According to Mr. Forman whose 
evidence may be accepted subject .to due 
allowance for the time that has elapsed, the 


. plaintiff went away, and returned about two 
“weeks later and madeanother proposal for 


a loan often lacs, four lacs on the mortgage 
and six laes against certain goods.. Mr. 
Forman refused to makeany advance against 


-the goods, but was willing to make an 


advance against the property to the extent 
he indicated. ] 
At this point of the case there begins.a 


 Qireet conflict of evidence. The plaintiff's 


story is that he reported to the defendant 


'the result of his first interview with Mr. 


Forman. The defendant then made a 
further suggestion as to the’ proposal to 
raise ten lacs, and the plaintiff, after seeing 
Mr. Forman, again told the defendant that 


‘the first proposal was accepted, but not the 


second. The defendant then said he would 
try and see whether he could sell the pro- 


-perty, as hehada number of other claims 


to meet, and if hecould not do so, he would 
accept the Bank's offer. The plaintiff says 
he had five or six interviews with -the 
defendant upon this matter, but that noth 
ing was actually done beyond what’ has 
already been stated. The matter rémained 


‘then ia abeyance until October, and some 


time in October the plaintiff chanced to be 
in the Allahabad Bank, and there found one 


Kanji.Dwarkadas who was in the employ. 


ofthe firm managed by the defendant, and 
learned from Kanji that.the defendant was 
actually raising a loan from the Bank upon 


‘some of: these properties.. The plaintiff 


thereupon told Kanji that he was entitled to. 
his commission, and Kanji said thatif he 


would get a letter from the Bank that. the 


business was first introduced by him he 
would .see that his commission was paid. 
The plaintiff, therefore, wrcte to the Bank 
on November 5, and eertain .correspondence 
ensued between the.parties which may be 
conveniently set out at this stage. The 
plaintiff's letter to. the Bank-dated Novema 
ber 5runs as follows i= 

“We beg to draw your kind attention ta 


Y 
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“our proposal for a loan to Mr. Karsondas 


“also for 


Tejpalon his Thakoredwar properties and 
advance forhim against colour 


purchasers' hundis, 
“As you have now agreed to accept a part 


of the proposal that was placed before you 


by us, we shall thank you to confirm our 


‘letter that we were the first to place the 
- business before you as the same is required 


by Mr. Karsondas Tejpal before paying 


' us our brokerage." — 


"^. To that the Bank’ replied:— 


* 


“We are in receipt of your letter of the 
5th instant, and as requested beg to state 


“that the proposal of advances to the above 
‘named gentleman was placed before us in 


‘the first instancé by your firm.” 
The plaintiffs thereupon sent.to the de- 


: fendants a copy of this letter from the Bank 


with their letter of November 7, on the 


‘following terms:— p ! 
“As desired by your Mr. Kanji Dwarkadas, 


we areforwarding to you herewith the copy 


- of the letter from the Allahabad Bank Ltd. 


“We shall thank you, therefore, to send 
us your cheque for the amount of ourbroker- 


.age at two per cent. and oblige." 

' ^ The defendant apparently sent no answer, 
‘and on November 14, the plaintiffs sent a 
-raminder. On November 15 the defendant 
“replied as follows:— 


“I have received your letier dated N ovem- 


“ber 7, 1924, and also a reminder dated 


November 14. : 

“Ian not liable to pay eny brokerage ‘to 
you. No doubt a proposal to advance 
‘rupees four lacs on my property was placed 
before the Allahabad Bank, Ltd., through 


- you some time in August last. The Allaka- 


"bad Bank declined to entertain the proposal 


and the matter dropped. 
“After á considerable interval Mr. Popatlal 


„Lallubhai, broker, approached me about 
“the matter and a fresh proposal was made 


by Mr. Popatlal on my behalf to the Allah- 
nbad Bank- and the same was ultimately 


“accepted and the loan has been made as the 
“result of that proposal, As the loan was 


secured through Mr. Popatlal as a broker, 
‘L have paid brokerage to Mr. Popatlal and 


' regret, I cannot entertain your claim. 


“I have shown your letters to Mr. Kanji 


“Dwarkadas as you refer to him. Mr. Kanji 
‘Informs me that you sent to him through 


‘Mr. Ratilal Subhedar the letter from the 
"Allahabad Bank to you and he merely stated 
that you might communicate with me, It 
ds absolutely untrue that Mr, Kanji at any 
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time premised payment to you or that you 
had a claim to payment.” 

Inow come to the defendant's story, which 
is, shortiy, that he had only one interview 
with the plaintiff and that some time after 
that interview plaintiff sent word through 
witness Tulsidas that he could not raise the 
money. “ulsidas says, “plaintiff said to me 
this arrangement about the loan is not 
possible.” Kanjiadmits meeting the plaintiff 
at the Bunk, but denies that he promised to 
get the plaintiff his brokerage if he got a 
letter frcm the Bank to say that the plaintiff 
first placed the proposal before them. The 
rest of the defendant's story is notin dis- 
‘pute. Briefly it is that he mortgaged one. of 
the three properties for Rs, 2,65,000 to a 


| third party, and raised a loan from the Bank 


through a broker named Popatial of 
Rs. 1,10,000 on an equitable mortgageofan- 
other property. ; : 
quite 
plainly which of these stories I believe to be 
true, and putting the matter as shortly as 
possible, I believe the plaintiff, and not the 
defendant and his witnesses. The plaintiff, 
in my estimation, is a far better witness 
than the defendant or Kanji or Tulsidas. 
The story is probable. He was.engaged to 
raise & loan, and it was in his interest to do 
so. The Sank was willing to lend the money, 


and it is impossible to understand why; in 
those circumstances he should send word .to 


the defendant that it could not be done, or 
why he should. never have gone to the 
defendant again after their first interview, 


. Such conduct is hardly consistent with the 


ordinary ways of brokers, and the. plaintiff's 
assertion'that he had more than one inter- 
view with the defendant is consistent with 


‘the fact shat he had two visits to the Bank, 
-and made two distinct proposals as deposed 


to by Mr.. Forman. The defendant, Kanji, 
and Tulcidas, all to a greater or lesser degree, 
gave evidence ina manner which does not 
impress me favourably. Their story ia 
unnatural, And the correspondence which I 
have set out, in my. opinion, supports the 
plaintiff. It is not easy to believe that the 
plaintiff after informing Tulsidas that hs 
could not get a loan, a statement in itself 
inconsistent with the Bank's attitudein the 
matter, should have written the letter which 
he did write, making his claim as a broker, 


The statement in the defendant's létter 


of November 15 that the Allahabad, Bank 


-declined to entertain his proposal appears 


to be contrary ta the true facts, And it ig 


~ 
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‘difficult to read the plaintiff's letter of 
November T as being a step in a scheme to 
put. forward aclaim to brokerage to which 
the plaintiffis not entitled. My conclusion 
is that the story told by the plaintiff in this 
matter is substantially true. 

|, That 
“what it is, the question arises whether the 
plaintiff is entitled to the commission which 
he claims, A number of eases have been 
cited on either side,and it is not always 
easy toextract from them any consistent 


principle, but it appears to me that the: 


ereal test in cases of this kind where oné 
party is employed .by another todo a cer- 
tain act must be whether the party so 
employed has done that act or not. Now 
whether we apply the test that appears to 
be suggested in Green v. Bartlett (1)“Did 
the agent find a purchaser"? the case 
‘there being cne of a house agent employ- 
ed to-sell a house, or whether we apply 
the principle underlying Green v. ‘Lucas 
(2) which is, in the case nf a loan 
‘broker “Whether the money was pro- 
‘cured by the agent, in determining which 
question it must be considered  whe- 
"ther the plaintiff did everything he could 
‘do by way of finding a lender and bring- 
ing him into touch withthe defendanis"— 
Whichever, l say, of these tests is applied, 
‘the question seems to me to be much what 


I have indicated, was everything done by. 
the agent which he was employed to do? ` 


* d> 


"The same "principle we find expresaed in 
‘Fisher v.‘Drewitt (8), viz.; whether the agent 
had done all that he contracted to do, 
‘The aüswer to that question must be de- 
termined in each cass to a very large ex- 
‘tent by. the terma of thé contract. Here 
‘the contract is what I have already set 
‘out, and all the plaintiff undertook to do 
‘was to find a party to lend money to 


the defendant on the security of the. 


defendant’s property. Holding as I do 
that the Allahabad Bank were willing 
to do that, and that the plaintiff -by 
informing the defendant brought the par- 
ties together, it seems to me that the plaint- 
iff has done that which was required 


by the terms ofthis employment. The matter. 


"il be found discussed in Municipal 


(1) (1863) 14 O.B. (N: s.) 681; 321,2. C.P. 261;8 
L. Ù. 363; 11 W.. R. 834; 143 E. R. 6132 N, R. 279; 


135 R. R. 868, . ; : - 
. (2) (1875) 31. L. T, 731 on appeal. (1876) 33 L.I. 95 


4. 
y (1879) 20 L, T, 253;.48 Lid, Ex, 32; 27 WR 
t n i : i 1 4 
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being so, and the contract being. 


f 


AE 


Corporation of Bombay v. Cuverji Hirji 
(4). That was a case where the broker 
was employed to sell land, and Farran, O. J., 
there remarks (page. -127*) :— 


"Now we take that law to be as laid. 


down by Erle, O, J., in Green -v. Bartlett 


(1). His Lordship says: ‘The question 
whether or not an agent is entitled to 


commission, has repeatedly béen litigated, 


and it has usually been decided that, if 
the relation of buyer and seller is really 
brought about by the act of the. agent, 
he is entitled to commission, alfhough the 


_ actual sale has not been effected by him.’ 


In that case the purchaser had been in. 
troduced to the vendor by the agent. 
In the present case, there is no question 
of.introduction. That is often the main 
office of a broker in cases where an article 
of commerce is sold. The bringing to- 
gether of a willing vendor and a willing 
purchaser is virtually. bringing about the 
bargain, end the same is often the con- 
sequence, though in a less degree, of 
bringing à vendor and buyer of land into 
communication.” Tl ; 

These remarks appear to me tobe 


* a D 
plieable to.the present matter. i 


The main 


office of @ loan broker is to bring the 


borrower and the lender together, and wh 

he has done that, he has in my idod. 
done all that is necessary for ‘him todo 
gnd earn his commission, 
qualify that statement by saying that there 
must be in the lender the willingness to 


» 


open negotiations upon a reasonable basis, . 


which Farran, O; J., insisted upon in the 
case just cited. Thare is little doubt here 
that-had ihe defendant followed up the 
work which the plaintiff had done, he would 
have obtained fromthe Allahabad Bank the 
loan which he eventually obtained through 
another broker. In this connection the case 
of Wilkinson v..Alston (5) is Specially ine 
structive, There anagent was employed to 


. look out for the purehaser of.a ship, and the 


agent founda party, but no bargain was 
struck, and everything, so to speak, fell 
to the ground, and. it was not untilafter 


‘a long interval that the party came, for- 


ward and concluded a. purchase, In the 
judgment in that case Bramwell, L, J., says 
(page 7347) :— : Ed 
(4) 20 B. 124; 10 Ind. Déc. (N. s.) 641, 


«Page of 20 B.—[Ed.] | 
[Page of (1579)48 I. Qi Bo [d] |: " 


I must, of course, . 


) - 
(5) (1879) 48-L: J. Q. B. 733; 41 L. T. 304; 44 2, P, 
. ‘ * > 7 


120 
"The defendant practically said to the 


plaintiff, ‘if, you or White can find me 


a purchaser, and the purchase is com- 
pleted, I will pay youa commission. And 
the expression, ‘if you can find a purchaser’, 
may be expanded ss meaning, if you can ir- 
troduce a purchaser to myself, or can intro- 
duce a purchaser to the premises, or call the 


. ^ premises to the notice of a purchaser. 


“That being the meaning of the expres- 
sion, theJury had to find whether the plaint- 
iff was employed to find a purchaser, and 


they found that he was. Then the next 


thing they find is this, that the plaintiff or 
White did find a purchaser. That is, they 
did introduce & person who, in'consequence 
of the introduction, became the purchaser 


. ON account of himself or some one else.” 


Brett, L J., says (page 735*):— 

^We are to take it that the plaintiff 
was employed by the defendant to find 
& purchaser for the ship, on the terms 
that if he. did he should be paid a 


" commission. The plaintiff would, in point 


of law, fulfil the contract if he introduc- 


ed the ship to the notice of the 
purchaser, and the latter purchased 
it in consequence of that intro- 


duction, thoughall proceedings subsequent 
to that introduction were carried on be- 
tween the principles without any further 
intervention by the agent." 

Upon the facts of this case it seems 


--tO me not unreasenable to presume that 


the defendant's final recourse tothe Allahe 
abad Bank ‘is due to what was done by 
the plaintiff in pursuance of his employ- 
ment, and, therefore, it would not be 


‘Tight to say that the loan which was 


finally taken from the Bank was not due 
to the plaintiff's intervention; but even 
if it were not, I do not think that tbat 
would make any difference to the plaintiff's 
right to claim commission. The plaintiff 


was real employed io procure a lcan 


for the defendant, and what ismeant by 


. that would be found explained in the case 


of Green v. Reed (0). Here the defendant 
had applied to the plaintiff to obtain him a 
loan of £25,000 on real security. A certain 
Society agreed to advanee &20,000 upon the 
property, but on investigation of title it 
was found that there waa some difficulty, 
The Society offered £3,000, but the dea 
fendant declined to accept it, and went 


' elsewhere. He eventually obtained a lcan 


6) (1862) 3 F, & F, 220, l 
“yugo of (1070) 49 La Ji Q Blid] 
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from another Company who were satisfi- 
ed with the security. The plaintiff claimed 
his commission on the amount of the loan 
as actually obtained, whereas the defendant 
denied that he was enti led to anything, 
the money never having in fact been 
actually obtained and received. Erle, C.J, 
charging the Jury made the fcllowing re- 
marks (page 227*):— 

“The plaintiff claims for commission. 
Was there an express contract that nothing 
should be paid unless the money was 
actually received? Or wan the contract 
that the plaintif shovll be paid his, 
commission whether the money were 
actually received or not. provided it 
were procured ? The jlaintif says the 
contract wasto pay the commission if 
the lign was zrocurcd. Wasit so? Or 
was it to be paid only provided the 
money was received? lt depends on the 
contract, for here anexpress contract is 
sworn to. As regards the cause of the 
loan gaing off, there was no fault or 
default on the part of the defendant, it 
was a mere defectof title, which he could 
not probably be aware of. 

“The Jury asked whether, ifa man prò» 
fessed to borrow morey on property. to 
which he had nota title, and the loan 
was procured, but failed through the 
want oftitle,he was lialls to psy the 
commission ? 

“Erla, C. J.—It depends on the contract, 
and here an express contract is sworn to that 
nothing wasto be paid unless the money 
was received," l 

That caso turned, a8 will be seen, on 
the terms of the contract, and the disə 
tinction is drawn between the procuring 
the mcney and the actual receipt of it, 
And it will appear from, the headnote 
that it wes held thata lozen forthe pur» 
peses of that contract wes acquiralent ty 
& power to cbtain a8 lcan. And that 
seems tobe thecese kere. Fer all that 
the plaintiff wes employed to do was to 
find a party who was willing to advarce 
the mcney to the defendent. When cunce 
he had put it in defendant's power to 
obtain the loan, be had done ell ihsthia 
Bprointment necessitated, It wasecught 
to be ergued that urless tke lcan weg 
actually prcevred ty ike pleintifi's* inter. 
vention, he would rot te extitled to ELY 
ecmmissicn, but there is erotker arswer 
totba; argument, end that is, tke cir. 

"Pago of (1862) à 1, & F= [Ed.] a 


109 I. O. 1928 
Cumstances of this. ease clearly go to show 
that the defendant in reality made it 
impossible for the plaintiff to earn his 
commission, by employing another broker 
and obtaining a loan from the same party 
‘which the plaintiff had already indicated. 
The cases on which the defendant's 
‘Oounsel has relied do not appear to me 
to in any way detract from the sound- 
‘Ress of the principle which I have en- 
deavoured to lay down. In Millar, Son & 


Co. v. Radford (7) à house agent was em-, 


ployed to findatenant or a purchaser, 
He found a tenant and received his 
commission upon that basis. The tenant 
was in possession of the property, and 
Suosequently purchased it, and it was 
‘held that the house agent was not entitled 
to commission upon the sale. The real 
reason appears to me to be that upon 
the facts of that case it could not besaid 
thatthe plaintiff had brought about the 
sale. It was not necessary for the plaintiff 
to show that he brought about the sale. 
That was merely atest as to whether or 
not the plaintiff had found a purchaser. 
That case in no way lays down that an 
agent who fiads a purchaser without 
&etually bringing about a sale is not 
entitled to any commission. The question 
in that form did not arise in that case, or 
in the similar case in Nightingale v. 
Parsons (8). This case rests upon a similar 
state of facts and is really outside the 
matter now before me. Again, in Martin 
V: Tucker (9) we have a‘case which turns 
upon the special terms of the contract. 
In Taplin v.Barrott (10) there was a sale 
of property which was not in contempla- 
tion ofthe parties when they entered inte 
thecontract, and that really was held to 
be an indication of the revocation of the 
plaintiff's agency, and upon that ground 
it was held that no commission had been 


earned, Barnett v. Brown & Co. (11) is a case, - 


which, speaking with all respeet, I find 
aomewhaft difficult to understand. There 
two brokers were simultaneously em- 


ployed. One of them introduced a party, | 
other introduced’ 


and subsequently the 
the ‘same party, who in the event became 


the purchaser. It was held that the frst’ 


y (1903) 19 T. L, R. 578. . 
(8) (1914) 2 K, B. 621; 53 L, J, K. B, 742; 


(9) (1885) 1 T. L. R. 655. 
(10) (1889) 0 T. L. R. 30, 
. « (11) (1890) 6 T. L. R, 463, 


48 


110 L, t, 


VASANJI MOOLJI 9, KASSONDAS THJPAL, 


721 

broker was not entitled to commission 
apparently on the ground that the sale 
was not actually completed through his 
interveniion, But if the test be really 
that which wil be found laid down in 
Municipal Corporation of Bombay v. 
Cuverji Hirji (4) itis difficult to see upon 
what basis that decision rests. It maybe 
that there was a special term in that 
contract that no commission was to be 


“paid unless a sale was actually effected, 


which, of course, would : entirely alten 
the matter. In Brinson v. Daties (12) the 
facts are entirely different to anything 
which we bave here. There aman em- 
ployed an agent to sell his property, but 
before the agent introduced the purchaser 
he sold it himself, and it was held that 
he was perfectly entitled by the terms of the 
contract to sell the property himself if he 
could. The subsequent introduction of the 
purchaser could not entitle the agent to 
commission. l NE 

These are the principal cases cited upon 
either side, and they seem to me to leave 
the matter much where I started at the 
outset, that is, if the plaintiff in the case 
has done all that he was employed to 
do, then he is entitled to the commission, 
and having regard to the termsof the 
contract between the parties here, Ihold 
thathe has. Itfollows thathe is entitled 
to the commission which he claims. It 
is plain from the correspondence between 
the Bank and the defendant that the Bank 
would have advanced Rs. 2,00,000:if' the 
security had not proved to be insufficient, 
and it would appear upon the principles 
laid in Elias v. Govind: Chunder Khatick 
(13) and Fisher v. Drewitt (3) in those 
circumstances the plaintiff is entitled. to 
commission upon the amount oftwo lacs. 
There must bea decree for the plaintiff 
for Rs, 4,000 with costs and interest on 
judgment atsix per cent. 

[By consent decree was varied in appeal by res 
ducing the principal amount of decree from Ra. 4,000 
to Rs. 2,200. — Bd.) . f 

A. N. A. Order accordingly, 


(12) (1011) 27 'T. L. RH. 442; 103 L. T. 134; 58 S. J, 
(18) 30 C. 202; 7 C. W, N. 207, 
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_, MADRAS HIGH 


COURT. 
r CiviL REVISION 


Petitions Nos, 245 vo 947 - 
OF 1927, | 
Oetober 31, 1927, 

. _ ~ Present — Mr, Justice Devadoss. 

. T. R. SUNDARASWAMIAR AND OTHERS 

Ge — PETITIONERS | 


versus 
:K. R. NARAYANASW AMIAR AND OTHERS 


i i — RESPONDENTS. 

_ Civil Procedure Code (Act V of 1908), s. 47, 0. XXI, 
y. 92, O. XLIII—Madrag Estates Land Act (I of 
7908), s. 192—Rent decree— Order in execution pro- 
, ceedings, whether appealable. 


'" By virtue of 8.192 of the Madras Estates Land 
Act, orders passed under O. XXI, r. 92, Civil Pro- 
cedure Code, in proceedings in execution of a rent- 
decree ina summary suit under the Madras Estates 
Land Act are not appealable and in respect of such 
orders the right of appeal having been taken away, 
the definition of the term ‘decree’ cannot be invoked 
in order to give aright ofappeal. Buts. 47, Civil 
Procedure Code, would apply to orders in execution 
proceedings not coming under r. 92 or under any 


- other rule under which an appealable order could 


be passed and an appeal would lie from such orders. 
[p 722, col. -2. 


* Thekkedath Neelu Neithiar v. Subramania Moothan 


(8) and Anantharama Iyer v, Vettath Kuttimalu 
Kovilammal (4), applied. 


. Petitions, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Aet, 
praying the High Court to revise the orderg 
of the District Court, West Tanjore, dated the 
13th August, 1926, respectively preferred 
against. those of the Court of the Bub- 
Collector, Kumbakonam, dated the 26th 
October, 1926, and passed in E. P. No. 75 
of 1924, in 8. S. No. L of 1921. 

. Mr. E. Vinayaka Rao, for the Petitioners. 

Messrs. S. Rangaswami and M.S. Venka- 

tarama Aiyar, for the Respondents. 
. JUDGMENT.—Theee are three con. 
nected applications to revise the order of 
the District Judge of Tanjore remanding 
for trial and  disposal' certain petitions. 
The appealsto the lower Appellate Court 
were against orders in execution of rent 
decrees pending before the Court of the 
Sub-Collector, of Kumbakonem Division, 
The District Judge found that there was 
no proper enquiry and set aside the order 
of the-lower Court and remanded the-peti- 
tions for fresh disposal. Against the order 
of the District Judge these revision peti- 
tions have been filed. 

The contention of Mr, Vinayaka Reo fer 
the petitioner is that the appeal to the 
lower Appellate Court was incompetent 
as undertke Estates Lang Act*the right of 
appeal against orders under O, XXI,r. 99, 
has been teken away by s. 102. of the 
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"Estates Land Act and, therefore, the ordér 


of thelower Appellate Court was without 
jurisdiction. This contention is no doubt 
correct. Under cl. (a) of s. 199 of the 


Estates Land Act the right of appeal against ` 


‘an order under r. 92, Civil Procedure Code, 
has beentaken away inasmuch as it is 
explicitly states that the order relating to 
appealable orders, O. XLIII, would not 
apply to any rent suit, appeal or other pro- 
ceedings. To the contention thatan order 
in the courseof execution proceedings may 
amount to a decree and, therefore, may come 
unders. 47 it is urged by Mr. Vinayaka 
Rao that the definition of the term ‘ decree ' 
is against the contention and he relies upon 
Visvanatha Mudaliar v. Mannar Naidu (1) 
and Rama Naidu v. Ramakrishna Naidu 
(2). No doubt ifthe order was made under 
r. 92 or if it was an appealable order, 
the right of appeal having been taken away, 
the definition of the term ‘decree’ cannot 
be invoked in order to give a right of 
appeal; butthere are esses which would 
notcome within r. 92 or under any other 
rule under which an aprealeble order could 
be passed but which, notwithstanding that, 
would be an order in execution proceedings, 
and ifitis such an order then s. 47 would 
apply and an appeal would lie, This was 
held by a Bench of this Court in Thekke- 
dath Neelu | Neithiar v. Subramania 
Moothan (3). One typical instance of such 
& case was the one under consideration in 
Anantharama Iyer v. Vettath Kuthmalu 
Kovilammal (4). In these cases the affidavits 
contain certain averments which, if substan- 
tiated, would bring the case within thé 
principles of the decision in Thekkedath 
Neebu Neothiar v. Subramania Moothan (3), 
Bo as to give a right of appeal to the 


: unsuccessful party. As these questions have 


not been tried, it is premature.to say whe- 
ther an appeal to the lower Appellate Court 


“was competent ornot. If these questions 


had been tried by the first Court and if 
the objections had been only under r. t0 
then the appeal to tke lower Appellate 
Court against such an order would have 
been ineompetént ; but, if, on the taking 
öf evidence those objections de hors r, £0 
are substantiated different consideraticrg 

(1) 25 Ind. Cas. 425; 1 L. W 667. t 

(2) 78 Ind*Cas. 829; 46 M L. J. 192; 19 L, W, 235: 
(1824) M. W. N. 220; A. I. R. 1924 Mad. 597, ‘ 

(3) 53 Ind. Cas. 609; 11 L. W. 59; (1919) M, W, N, 
9 


(4) 34 Ind. Cas, 829; 
867; SL W. 504, 


20 ML, J. 011; 19 AL P 


108 1. 0, 1998 


would arise. As the District Judge has 
clearly stated that evidence was not taken 
and the judgment of the first Court was 
written in a hurry owing to the officer who 
wroe the judgment being under order of 
transfer. Í am constrained to dismiss these 
petitions but in the circumstances without 
costs. 

Y. N. Y. 

A. N. A. 


Petitions dismissed. 


LAHORE HIGH COURT. 
Szoonp Crvin APPEAL No. 2654 or 1926. — 
February 13, 1928, 
Present:—Mr. Justice Jai Lal. 
RAM RAKHA-—PLAINTIFF—APPELLANT 
(o Versus > 
ABDUL GHANI AND oTangS— 
DEFBNDANTS— RESPONDENTS. 

Mortgage—Consideration—Acceptance of liability of 
third person, whether valid consideration. 

Acceptance by the mortgagor of the liability ofa 
third person who owes money to the mortgagee and 
who is consequently absolved by him is good con- 
sideration as between the mortgagor and the mort- 


ages. 
: Second appeal from a decree of the 


District Judge, Jullundur, dated the 7th 
August, 1926, affirming that of the Subordi- 
nate Judge, Fourth Class, Jullundur, date 
the 8th April, 1926. 

: Mr. Joti Sarup, for the Appellant. 

—Mr. Parkash Chand, for the Responds 


enis. ^ . ja 

JUDGMENT.—A suit was instituted 
by a morfgagee to recover the amount due 
under. his mortgage against the legal 
representatives, the sons of the deceased 
mortgagor, their mother. One of such 
representatives was a majorat the time of 


the suit, but did not appear and proceedings: 
were taken ex parte against him. Two: of 


the sons, however, were minors and were 
represented by a guardian, an official of the 
Court, appointed for the purpose by the 
trial Court, In the written statement filed 
on behalf of these minors a plea was raised 
thatthe mortgage was without consideration 
and necessity. No plea was expressly taken 
that the house -mortgaged was ancestral, 
The trial Court came to the conclusion that 
the mortgage was without considgration and 
necessity and dismissed the suit, The 
District Judge on appeal stated that it 
was admitted before him that the property 
was. anoestral and held that there was no 
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consideration for the mortgage. He gave no 
finding onthe question of necessity and 
dismissed the appeal. 
. The consideration as recited in the 
mortgage-deed is the amount due to the 
mortgagee from one Maula on a bond, 
which the mortgagor undertook to pay. The 
District Judge has held that this was no 
consideration. He apparently thinks that 
unless the mortgage amount actually passes 
from tha mortgagee to the mortgagor there 
can be no consideration for a mortgage. In 
this view he is wrong. The agceptance by 
the mortgagor of the liability of a third 
person who owes money to the mortgagee 
and who is consequently absolved by him is 
a good cOnsideration as between the 
mortgagor and the mortgagee, 
The case, however, has not been properly 
tried. The parties were not ‘examined 
before the issues were framed and con- 
sequently proper issues were not framed, 
Neither party apparently knew what the 
case of the other party was and the Courte 
"below kave apparently misunderstood the 
law applicable to the case. In these 
circumstances I consider that it will be in 
the interests of justice if I set aside tha 
decrees of the Courts below and remand the 
case to the trial Oourt with direction to 
record the statements of the parties to 
ascertain what their respective cases are, 
to frame proper issues and them to decide 
the case de novo. | 
Costs incurred by the parties so far will 
abide the result, 


R. L Case remanded, 


PRIVY COUNCIL. 
APPHAL FROM THE NaáGPUB JUDICIAN . 
COMMISSIONER'S Court, 
; April 24, 1928, 
Present:—Lord_ Parmoor, Lord Oarson and 
Sir Lancelot Sanderson. . 


GURAN DITTA AND ANOTHER--DEFENDANTS 


— Á PPRILANTS 
versus , 


T, RAM DITTA—PzrAINTIPF— BRRSPONDENT] 

Civil. Procedure Code (Acè V of 1908), 8. 110-— Suba 
stantial question of law'—Voluntary conveyance of 
property-—Gift to wife, when presumed—Fixed den 
posit in Bank in name of husband and wife, ' 2 
able to either “or surpivor'—-No presumption. of ad- 
vancement in wife's favour+Partial partition when - 
allowed, 


"2994 


A substantial question of law, within the last 
, Clause of s. 110 of the Code of Civil Procedure, 1908, 
does not mean a substantial question of general 
importance, but a substantial question of law as 
oes the parties in the case involved. [p. 725, col. 


, Raghunath Prasad Singh v. Deputy Commissioner 
of Partabgarh (1), followed. 

The general principle of equity, applicable both 
in England and in India, is that in the case of a 
voluntary conveyance of property by a grantor, 
without any declaration of trust, there is a resulting 
trust in favour of the grantor, unless it can be 
proved that an actual gift was intended. [ubid. j 


«No exception, however, has ever been engrafted 
on the general law of India negativing the pre- 
‘sumption of the resulting trust in favour of the 
- person providing the purchase-money, such as has, 
by the Oourts of Chancery in the exercise of their 
equitable jurisdiction, been engrafted on the cor- 
responding law in England in those cases where a 
husband or father pays the money and the purchase 
is taken inthe name of a wife or child. In sucha 
case there is, under the general law in India, no 
presumption of an intended advancement as there is 
in England. [p. 726, col. 1]. 
“ One Teku Ram, on the 17th May, 1919, Opened & 
fixed deposit account for Rs. 1,00,000 with the 
Alliance Bank of Simla, inthe name of himself and 
his wife, Musammat Gujri, “payable to either or 
survivor”. The receipt of the Bank was in the 
following terms :—“Received from L. Teku Ram, 
house proprietor, and his wife, Bibi Gujri, payable 
to either or survivor, rupees one lakh only, as a 
deposit, bearing interest at 54 per cent. per annum, 
requiring twelve months’ notice of withdrawal and 
subject to the general rules of the Bank with 
respect to such deposit’. Teku Ram died on the 
20th May,1920. After his death, the deposit was 
renewed for a further period of one year in the 
name of Musammat [Gujri alone. It was admitt- 
ed that tbe money deposited in the Bank was at 
the time of deposit the property of and belonged 
to Teku Ram, who had supplied it from his own 
resources } 


Held, applying the principle laid down by the 
rivy Council in Kerwick v. Kerwick (2), that in such 
& case there was under the general law in India 
' (differing, in this respect, from the English Law) 
no presumption of an intended advancement in 
e favour of Musammat Gujri, the wife of Teku Ram. 
- The sum deposited did not become her sole pro- 
perty by gift or otherwise, but was the property of 
Teku Ram and belonged to his estate, as the person 
who originally supplied the money, and remained at 
his disposal atthe date of his death. [ibid.] 


‘The ordinary tule of Hindu Law undoubtedly is 
that there cannot be a partial partition, but thia 
rule is elastic, and has in several cases been de- 
parted from, if there is no inconvenience in a 
partial partition, apart from a final partition of the 
Whole of the joint properties, [pi 726, col, 2,] 


„Appeal by specialleave, from a judg. 
ment.and.decree, dated the llth March, 
1924, of the Court of the Judigial Ooms 
missioner of the North-Wéet Frontier Pro» 
vince (Lieut. Colonel J. Frizelle), affirming a 
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decree of the Divisional Judge, Peshawar 
dated the 18th December, 1922. 

Messrs, Dunne, K. C., and Wallach, for the 
Appellant. 


Messrs. De Gruyther, K. C., and Parikh, 
for the Respondent. 


JUDGMENT. 


Lord Parmoor.—This is an appeal, by 
special leave, from a decree of the Court of 
the Judicial Commissioner of the North- 
West Frontier Province, affirming a decree 
of the Divisional Judge at Peshawar. 

The respondent is the eldest son of Teku 
Rem, who died on the 20th May, 1920. 
The appellant, Guran Ditta, is ason, and 
the appellant, Musammat  Gujri. is the 
widow ofthe said Teku Ram. Teku Ram, 
on the 17th May, 1919, opened a deposit 
account for Rs. 1,00,000 with the Peshawar 
Branch oftbe Alliance Bank of Simla, in 
the name of himself and his wife, “ pay- 
able to either or survivor.” The receiptofthe 
Bank was dated the 24th May, in the follow- 
ing terms: " Received from L, TekuRam, 
house: proprietor, and his wife, Bibi :Gujri, 
payable to either or survivor, Rupees one 
lakh only, asa deposit, bearing interest at 54 
per cent, per annum, requiring twelve 
months’ notice of withdrawal and subject 
to the general rules of the Bank with 
respect to such deposit," A notice of withe 
drawal was given when the account was 
opened as follows: ‘ Notice given. this 
17th day of May, 1919, 'as on the 24th 
April, 1919." 

After the death of Teku Ram, the de- 
posit wab renewed for a further period of 


one yeerin the name of Musammat Gujri 


alone. On the 14th May, 1921, Musammet 
Gujri wrote requesting the Bank to psy 
to Guran Ditta, the besrer of the letter; 
"my deposit of Rs. 1,00,000 (Rupees one 
lakh), together with the arrears of the 
interest on it due to me.” ln accordance 
with ihese instructions, the principal ard 
Pee ofthe deposit were paid to Guran 
itta. 

On the 20th August, 1921, the respond- 
ent instituted his suit in the Court of the 
District Judge of Peshawar against tke 
appellants and a younger brother, who is 
not a party. to this appeal, Several ques- 
tions arose for decision in the Courts 
below, A preliminary issue, “Does tle 
suit lie in its present form ? " was decided 
in both Courts in favourof the responds 
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ent, and will be referred to later. Tssues 
were framed by the Divisional Judge of 
Peshawer, and re.statod' by the Divisional 
Judge, as follows :— 

(1) Was the deposit the sole propérty of 
Musammat Gujri by gift, Will or otherwise? 

(2 Did Teku Ram leave any subsisting 
Will ? 

(3) Ii so, was such Will valid so far it 
dealt with joint family property ? 

(4) To what relief is plaintiff entitled 
and against whom ? 

After full enquiry, and much conflicting 
evidence, both Courts have found, as a 
question of fact, that Teku Ram did not 
leave any subsisting Will. There was no 
attempt in the argument beforetheir Lord- 
ships to reverse this concurrent finding of 
the two Oourts below on a question of 
fact. This issue having been decided in 
the negative, the third issue became no 
longer material. 

The main issue decided in the Courts 
below, and which was relied on in the ap- 
plication for special leave to appeal, was 
whether the sum deposited became the sole 
property of Musammat Gujri by gift. On 
the application for special leave to this 
Board, it was urged that the question whe- 
ther à fixed deposit ina Bank in the name 
of two persons payable to either or survivor 
was in fact payable to the survivor, or 
belonged to the estate ofthe person who 
originally supplied the money, was a sub- 
stantial question of law, and of great 
importance to Banks in India, and to 
persons in whose names such deposits had 
been made, It appears from the record 
that this was the only question raised when 
special leave to appeal was grantéd. 

The money deposited inthe Bank was at 
the time of deposit the property of Teku 
Ram. The Courts below decided that this 
money belonged to the estate of Teku 
Ram, as the person who originally suppli- 
ed the money. The money in dispute 
being upwards of Rs. 10,000, the appel- 
lants applied to the Judicial Commissioner 
for leave to appeal on the ground that 
there was a substantial question of law 
involved, bringing the application within 
the terms of s. 110 of the Code of Civil 


Procedure, 1908 : “where the decree or final ` 


order appealed from affirms the decision 
ofthe Court immediately below the Court 
passing such decree or ' final order, the 
appeal must involve some substantial ques- 
tion of law,” 
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In the case of Raghunath Prasad Singh 
v. Deputy Commissioner of Partabgarh (1), 
it was held that a substantial question 
of law, within the last clause of s, 110 
of the Codeof Civil Procedure, does not 
mean a substantial question of general im- 
portance, but a substantial question of law 
as between the parties inthe case involv- 
ed. The leave to appeal was refused, but, 
as stated above, special leave to appeal was 
granted on the petition to the Board. 

In the argument before their Lordships, 
and inthe Courts below, it was admitted 
that the money deposited belonged to Teku 
Ram, who had supplied it from his own 
resources, by a transfer from his current 
account at the Bank, It was argued on 
behalf of the appellants that, apart from 
outside evidence, thers wasa presumption 
that the sum deposited constituted an 
advancement, or resulting trust, in favour 
of Musammat Gujri, the wifeof Teku Ram. 
It was said that one of the provisions of 
the destroyed Willof Teku Ram was evi- 
dence that it was the intention of Teku Ram 
to make an advancement in favour of his 
wife under the terms of the deposit note ; 
but in the opinion oftheir Lordships, no 
weight should be attached to this evidence, 
They agree in this respect with the views 
expressed in thejudgmentsof the Divisional 
Judge at Peshawar and of the Judicial 
Commissioner of the North-West Frontier 
Province. - 

The question, therefore, tobe decided is 
the construction of the terms of the de- 
posit note. 

The general principle of equity, applic- 
able both in this country and in India, is 
that in the case of a voluntary convey- 
ance of property by a grantor, without 
any declaration of trust, there is a result- 
ing trustin favour of the grantor, unless 
it can be proved that an actual gift was 
intended. An exception has, however, been 
made in English Law, and agift toa wife 
is presumed, where money belonging to 
the husband is deposited at a Bank in the 
name of a wife, or, where a deposit is 
made, inthe joint names of both husband 
and wife. A 

This exception has not been admitted in 
Indian Law under the different conditions 
which attach to famiby life, and where the 
social relationships are of an essentially 

(1) 102 Ind. Oas. 889; 54 I. A. 126; 31 O. W. N. 495; 
A. L R. 1927* P. 0,4110; 40. W. N. 515; 2 Luck, 93: 
(1927) M. W. N. 519; 26 Le W, 70 (P. O), 
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applied has been stated in Kerwick v. 
Kerwick (2): 

“ The general rule and principle of the 
Indian Law as to the resulting trusts 
differs but little, if atell, from the general 
‘rule of English Law upon the same sub- 


-ject, but in their Lordships’ view it has 


been established by the decisions in the 
ease of Gopeekrist Gosain v. Gungapersaud 
Gosain (3) and Moulvie Sayyud Uzhur Ali 


.v. Bebee Uliaf Fatima ( that owing to 


éhe wide-spread and persistent practice 
which prevails amongst the natives of 
India, whether Muhammadan or Hindu, for 
owners of property to make grants and 
transfers of it benami for no. obvious reason 


.or apparent purpose, without the slightest 


intention of vesting in the donee any 
beneficial interest in the property granted 
or transferred, as well as the usages which 


. these natives have adopted and which have 


been protected ky Statute, no exception has 
ever been engrafted on the general Law 
of India negativing the presumption of the 
resulting trust in favour of the person 


: providing the purchase-money such as has, 


by the Courts of Chancery in the exercise 


. oftheir equitable jurisdiction, been en- 


grafted on the corresponding law in 


. England in those cases where a husband 


or father pays the money and the purchase 


_istaken in the name of a wife or child. 


In such a case there is, under the general 


. Law in India, no presumption of an intend- 
- ed advancement as there is in England." 


| Applying the principle thus stated to 
the present case, their Lordehips hold that 


. there iano presumption, in the deposit note, 


f 


of an intended advancement in favour of 


. Musammat Gujri, and that the sum of 


Rs. 1.00,000, and interest, were the proper- 


ty of Teku Ram, and remained at his dis- 
‘posal at the date of his death, as found 
. in the decisions of the Courts below. 


On this issue—the. substantial question 
oflaw on which special leave to appeal 
was asked for, and granted—their Lord- 
ships will humbly advise His Majesty that 


. the decision of the Courts below was right, 


and should be confirmed. 


738; 39 M. L. J. 296; 28 M. L. T. 194; 32 O. L. J.490; 9 
. P. L, R. (P. 0) 153; 43 L. W. 455; 23 Bom. L. R. 
730; 48 C. 260; 10 L. B, R. 335 (P. O.). 
- — (3) 6 M. I. A. 53; 4 W. R. P. O. 46; 1 Sar. P. O. J. 493; 
4 Suth. P. C. J. 13; 19 E. R. 20. 
(4) 13 M. L A. 232; 13 W. R. R C. S B. L. RPG, 
}; 2 Sar. P. 0. J. 522; 20 E. R. 338. a, 
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Their Lordships have considered thd 
objections to the form of suit, and the 
difficultiss which arise in a-decree which 
necessitates the partial partition of the 
estate of Teku Ram. The ordinary .rule 
undoubtedly is that there cannot be a 
partial partition, but it has been held in the 
Courts below that this rule is elastic, and 
has in several cases been departed from, 
if there is no inconvenience in a partial 
partition, apart from a final partition of the 
whole of the joint properties. The Courts 
further held that in this case no incon- 
venience would arise. Accordingly, it was 
ordered “that the plaintiffÍ—the respond- 
ent— be, and the same is hereby given, a 
decree far Ks. 37,368 with costa accordingly 
against Guran Ditta and Musammat Gujri, 
defendants, jointly and severally.” It is 
stated in the judgment of the. Additional 
Judicial Commissioner of the North-West 
Frontier Province that the question of 
the rights of the widow to maintenance 
from the rest of her husband's property 
would be decided separately, and their 
Lordships were informed that a suit fora 
final partition of the whole property of 
Teku Ram had been instituted and was 
in procees of decision. Their Lordships do 
mot think it necessary to decide any general 
question of procedure, but are of opinicn 
that, in this case, justice could be done bet- 
ween the parties without entering upon any 


` question of partial partition, and leaving 


open all further questions for determination 
in the final partition of the whole property. 
Their Lordships propose, therefore, to vary 
the decree by limiting it to & declaration, 
in ansver in the first issue, that the 
deposit m suit was not the sole property 
of Musammat Gujri, by gift, Will or other- 
wise, and that the respondent is entitled, 
as against the appellants, to a declaration 
to this effect. 

The appellants have failed in the main 
issue involved, and their Lordships will 
humbly advise His Majesty that, subject 
to alteration intheform of the decree, the 
Judgments below should be confirmed and 
this appeal dismissed with costs. 

K.J R. Appeal allowed in part, 

Solicitor for the Appellants:—Mr. H.S. L. 
Polak. 

Solicitor for the Respondent:—Messrs. T. 
L, Wilsene& Co. S 
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LAHORE HIGE COURT. 

Sgoonp Orvin APPEAL No. 2333 or 1926. 

February 23, 1928. | ` 
Present :—Mr Justice Addison, 
BAHADUR SINGH ANBOTHBRS, . 

—PLAINTIFFS—ÁPPSLLANTS 
veraus 
SAIN AND OTHERS—DRBFENDANTa— 

RESPONDENTS. 

Practice-—Second appeal—Copy of trial Court's 

bea necessity of —Filing copy after limitation, 
effect of. 
A memorandum of second appeal to the High 
Court must be accompanied by a copy of ‘the 
judgment of the Court of first instance and if the 
latter is not presented till after the period of 
limitation has expired, the appeal should ordinarily 
be rejected as barred by limitation.. 

Second appeal from a decree of the 
Distriet Judge, Gurdaspur, dated the 19th 
April, 1926; affirming that of the Subordi- 
nate Judge, Fourth Olass, Gurdaspur, dated 
the 23rd December, 1925. l 


Mr. Mehr Chand Mahajan, for the Ap-. 


pellants. 
Mr. Fakir, Chand, for the Respondents. 


JUDGMENT.—A preliminary. objec-: 


tion has been taken in this second appeal 


thatitis barred by time on the ground. 


that a copy of the judgment of the lower 


Court was not put in till after the expiry’ 
of the period of limitation. The judgment. 


. of the lower Appellate Court was pronounoc- 
ed on the 19th of April, 1926. Before the. 


ninety days allowed to put in the appeal in. 


this Court expired the vacation intervéned, 
Accordingly the second appeal was. pre- 
ferred in this Court on Monday, the 4th of 
October, 1926, 1. e. the date of re-opening of 
this Court after the vacation. This was five 


and a half months after delivery eof judg-. 


. ment by the lower Appellate Court. When 
the appeal was put in it: was not ac- 
companied bya copy of the trial Court's 
judgment, and it could not besaid to have 
been instituted tillit was put in. 
. It was contended on behalf of the appel- 
lant before me that the delay should be 
excused on the copy of the judgment 
dispensed with, as the appellant should not 
be penalised for, what is. more or less, a 
technicalerror in procedure. So far back. 
a3 1921 it was held by this Court in Molu 


Mal v. Sri Ram (1) thata memorandum of - 


second appeal to the High Court must be 
accompanied by a copy of the judgment of 
the Oourt of first instance, and, ff the latter 


(1) 63 Ind. Cas. 33; 2 Lah, 327; 3-0. P. L, R, (Lah) 
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ia not presented till after the period of. 
limitation has expired, the appeal should ore. 
dinarily be rejected as barred by limitation. 
There is no affidavit in tbe appeal before 
me showing any exceptional circumstances, 
In faet,I note that the copy of the trial 
Court's judgment was applied for onthe 


| . 2nd of October, 1926, was attested on the 


same day and was ready for delivery to 
the appellant on the sameday, i. e.; the 2nd of. 
Oetober, .1926. He should, therefore, have 
obtained it on Saturday, come to Lahore 
on Sunday and have attached it to his 
memorandum of appeal when it was put in 
on the 4th of October, 1926. - It was gross 
negligence on his part not to have done 
so. Further, by. reason of the vacation he: 
had already had fiveaand a half months in 
which ha could have.applied for acopy of 
the trial Courts judgment. It cannot be 
said that itis not now well-known that it: 
is essential to put this copyin. For these 
reasons I do not think that sufficient cause 
has been shown for extehding the time, 
orthat I should dispense with the copy of. 
the judgment in the circumstances describ- 


e 
£u 


t 


. For the reasons given above I dismiss 


this appeal with costs on the ground that 
it is barred by limitation. ° un 
Rh. 4 : Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Ferret O:vin Appgat No. 3-B or 1925, 
January 29,1928. | 
Présent:—Mr, Pridesux, A. J. O. 
RAJE UDAJIRAM alias 
GOPALRAO —DzrRENDANT—APPELLANT 
< versus di 
RAJESHWARTRIMBAKRAO 
AND OTHERS—PLuNTIFFS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 151, 152- 
— Application under ss. 151, 152— Laches, effect of— 
Limitation —Limitation Act (IX of 1908) Sch. I, 
Art. 181, applicability of. 
Though there is no limitation for am application 
under 8.152 ofthe Civil Procedure Code, laches in 
the particular circumstances of a case may dis- 


entitle a party to relief under this section or under 
5. 151 of the Gode. 


: First appeal ftom a decree. of the Ad. 


^ 
~ 


O8. 


ditionalDistrict Judge, Akola, dated the 4th 
April,1921, in Civil Suit No. 19 of 1912. 
Mr. D. T. Mangal Murti, for the Appellant. 
Mr. M. B. Niyogi, for the Respondent. 


|^ gUDGMENT.—This judgment also 
‘disposes of First Appeal No. 4-B of 1925. 


On the 23rd June, 1922, treating these 
two appeals as civil revisions, I gave the 
facis of 


' January, 1925, for reasons given, disposing 


of an application forreview, I held that the 


.. application must succeed as both the ap- 


plications should not have been admitted 
as revision because an appeal lay from the 
amendment of the decree. I, therefore, set 
aside my order of 28rd June, 1922, and 


‘directed that both the revisions may now 


- be treated as appeal and stamped according- 
. - ly, ‘and that on their being so stamped 
. ^ they would be heard. I have now heard 


the appeals. The arguments that were 
advanced at the hearing of the revisions 
have been repeated, and the only question 
is whether the order of the lower Court, 
making the amendment, i8 tenable ornot. 


^. I am very clearly of opinion that s. 152 


of- the Civil Procedure Code does not apply, 
as this is nota case of a clerical error, or, 
an arithmetical mistake, nor yet an error 


-arising from any accidental slip or omis- 


sion. There is no limitation for a case 


- 1 under s. 152, butit has been held that no 


amendment should be allowed by the Court 
either under this section or under s. 151 
where laches may in the particular circum- 
stances of :the case disentitle a party to 
relief under s. 152; and here it must be 


remembered that the decree was passed in 


May, 1914, and it was not until 12th 
February, 1920 that the plaintiff made an 
application under s. 152, 


Again, in my opinion, the case does not 
come under 8. 151. It has been held in 
Balmakunda Marwari v. Basania Kumari 


‘Dassi (1) that limitation for an application 


under this section is governed by Art. 181 


‘ of the First Schedule of the Limitation Act, 


which lays down three years. But it is 
immaterial to go into the question of 


^ limitation, as Iam of opinion that s, 151 


does not apply. | 
~The result is that I set aside the amended 


"order.of the lower Court. The appellant 
. willget his costs in. First Appeal No. 3-B 


-of 1925 from the respondent. 


(1) 78 Ind, Cas. 200; 3 Pat. 371e (1924f Pat. 33; 5 P 


pi T, 145; A; I R. 1925 Pat. 1, 
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In First Appeal No. £B of 1925. the 
plaintiff and defendants Nos. 2 to 5 object 
to the frame of certain amendments allowed 
by the lower Court and ask for certain 
changés. That appeal fails and is dismies- 
ed with costs, the appellants paying the 


respondent's costs. I fix Rs. 50 in each 
case as Pleader's costs, a 


G. R. D. Appeal dismissed: 


LAHORE HIGH COURT. 
SEGOND Crvin Apprat No. 2333 or 1927, 
January 19, 1928, 

Present :—Mr. Jusice Harrison. 
GHULAM MUHAMMAD AND oTHERS— 
DEFENDANTS—ÀPPELLANTS 


veraus 
KALIM ULLAH-—PLAINTIFF AND ANOTHER 
—DErENDANTS— RESPONDENTS, 

Evidence—Irrelevant and inadmissible . evidence, 
distinction between—Reciials as to boundaries in deed . 
not inter partes, relevancy of—Punjab Courts Act (VI 
of 1918), s. 41—Second appeal—Finding of fact partly 
based on irrelevant evidence—Remand. | . : 

A document can be objected to as irrelevant at 
any time though a document can be objected to as 
inadmissible as opposed to irrelevant at the’ first: 
hearing only. [p. 729, col, 2.] 

Recitals as to boundaries in a document not inter 
partes are irrelevant. [p. 729, col. 1.] 


When a finding of fact by alower Appellate Court 
is partly bnsed on an irrelevant piece of evidence, 
and it cannot be said to what conclusion the Court 
would have reached had such piece of evidence been 
excluded, the finding can be set aside in second 


appeal and the case remanded for fresh decision. [p, - 
730, col. 1.] 


Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 7th 
June, 1927, varying that of the Subordinate 
Judgs, Fourth Olass, Hoshiarpur, dated the 
llth August, 1926, 

Mr. Muhammad Rafi, for the Appellants, 

Lala Badri Das, R. B. and Mr. Niaz 
Muhammad, for the Respondents. 

JUDGMENT.—The plaintiffs in this. 
case brought a suit in which they claimed 
the northern portion of a certain property . 
as being their ancestral property, the mid- 
dle portion as having been acquired by 
purchase, and an injunction restraining 
the defendantsfrom interfering with their 
building a wall between the point H and 
point K on the map Ex. P. 2, this being on 
the boundry of the third and southern por- - 
tion which admittedly belonged to them. 
The wall will have the effect of blocking 


^ LI at 
NIS So 


102.1. O. 1898 
two windowa-in the defendants’ house, In 


the trial-Court thé plaintiffs. obtained a. 


decree for both the ‘northern and middle 


portions but their suit for injunction was. 


dismissed; B- th-sides appealed and the 


District Judge accepted the appeal of the: 


plaintiff, dismigsed the appeal.of the de- 


fendauts and decreed the claim in full,4. e.. 


all the threereliefs, The defendants have 
presented a second appeal as regards all the 
three reliefs, ; 

As far as the middle portion is concerned 
the'appellants wish to attack the finding of 
fact as being based on insufficient evidence 
and also on unsatisfactory evidence, and this 
more especially because they did not. pro- 
duce a certaja witness, namely, their own 
vendor. I huld that this finding cannot 
be challenged on second appeal. It is based 
on evidence and it is a clear and definite 
finding. 

As regards the injunction, Counsel con- 
tends that the District Judge has failed to 
apply his mind and this is shown by the 
briefness. of the passage in his judgment 
which deals with the oral evidence, namely, 
the oral evidence produced is not convinoc- 
ing.’ He decided the ease on documentary 
evidence, he has not believed the oral 
evidence and [. cannot see any reason for 
making & presumption contrary to the 
usual presumption that all official acts are 
regularly performed and for supposing that 
the District Judge had not applied his 
mind before giving this tersely expressed 
conclusion. I find that this finding also 
cannot be challenged on second appeal. 


As regards the northern portion, an im- 
portant point of law has been raised and 
that is, that the District Judge has relied 
partlyoninadmissible and irrelevant evi- 
dence consisting offrecitals in certain docu- 
ments regarding boundaries, these docu- 


- ments having been executed by third par- 


tiosin favour of the plaintiffs. Counsel 
points out that not only are these admis- 
sions, but apart from this, aslaid down in 
Lajpat Rai v. Faiz Ahmad (1), such recitals 
are wholly inadmissible. He further points 
out that it is impossible for a Court of 


second appeal to say what decision would 
hava been come to had this evidence been: 


excluded and, therefore, heis entitled to a 


‘remand fora fresh decision. He relies upon 


Lajpat Rai v. Faiz Ahmad (1), Shrinivas- 


(1) 103 Ind. Čas. 889; 8 Lah. 651; A.J. R, 1927 Lak, 
448; 29 P. L. R. 74, | ! 
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das Bavri v. Mehérbai (2), Ram Kishan Das 


v. Babu Madho Das (3)'aad Sabdi Bepari v. 
Budhal (4). Oouasel for the respondenta 
lays stress in his turn on the same ruling, 
namely, Lajpat Rai v. Faiz’ Ahmad (1), 
when read with & certain passage in 
Sabdi Bepari v. Budha? (4) and Ketabuddin 
v. Nafar Chandra Pattok (5). The passage 
in Sabdi Bepari v. Budhai (4), which is re- 
lied on will be found at page 951* and ig 
as follows :— | 

“As pointed out by the Judicial Commit: 


‘tae in the case of Ram Kishen Das v. Bali 


Madho Das (3), and by a number of decisions 
of this Court, when a question is raised 
whether a document is admissible or not 


‘on the ground of want of registration or 


on the ground that the document is ir. 
relevant it.can be raised at any etage of the 
case, Itissuch objections as can only be 
remedied iftaken at the earliest stage that 
are not allowed to be raised at a later 
stage," e g, the question ofthe admissibi]i- 
ty ofa copy in the absence of evidence that 
the original has been lost. With this Counsel 
reads the passage in Lajpat Rai v. Fatz 
Ahmad (1), which says as the executants 
were not produced in the present case nor 
were stated to be dead, the docüments were 
not shown to be admissible in evidence. In 
Ketabuddin v Nafar Chandra Pattok (5), it 
was definitely laid down bya Division Bench ` 
that the evidence of the executant himself 
is admissible and is fortified by the contenta 
of the documents which he executed in the 
past. Counsel for the appellants contends 
that the Privy Council ruling Shrinivasdas 
Bavri v. Meherbai (2), was not brought to 
the notice of the Judges, who decided that 
case. Erven if I accept the view put forward 
by Counsel for the respondents, it appears 


tome that in this case the test cannot be 


applied with success. A document can be 
objected to as irrelevant at any time, though 
a document can beobjected to as inadmis- 
sible as opposed to irrelevant at the first 
hearing only. Counsel contends that had 
an objection been raised and had be- pro- 
duced his witness, the executant, in answer 


(2) 39 Ind. Cas. 627; 41 B. 300 at p. $09: 21-M.L, 
T. 236: 32 M. L. J 115; 19 Bom. L. R. 151; (1917) M. 


. W. N. 258; 21 C. W. N. 558; 25 C. L.J. 311; 44 I. A, 


36 (P. O.). -— 
(3) 19 A. 76; 23. A. 108? 7 Sar. P. C. J. 73; 9 Ind. 

Dec. (x. s.) 50 (P. C.). 2 i 
(4) 82 Ind. Oas. 949; A. I. R. 1925 Cal. 370. 

r o Ind. (as 907; A. I. R. 1927 Cal. 230; 44 O.L. 
. 5892. e è ; 


. "Page of 82 Ind, Qas.—[Ed]. 2 dE E: 
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ito that objeetion, he could then have tender- 
ad his document in support of the witness’ 
oral evidence. Not only doeathe argument 
depend on many suppositions including the 
presumption that the witness, when produc- 
ad, would have given evidence supporting 
the respondents, but it further freats the 
objection as a mere technicality, which has 
only to be disclosed to be put right. Itis 
true that in the cage of a copy evidence is 
necessary to prove the loss of the original, 
but the copy has initselfa certain potential 
value from the beginning and is neither 
irrelevant nor inadmissible but only 
conditionally inadmissible. This document 
is wholly valueless in itself, though, if 
several circumstances be presupposed, it 
does become relevantand admissible for a 
purpose wholly different from that claimed 
for it as itsface value. The absence of the 
necessary circumstances cannot be made 
good at any later stage because they are 
essential antecedent conditions without 
whose presence dhe document may be said 
to have no reality as evidence. In my opi- 
nion, therefore, these two documents do not 
gatisfy the ingenious test suggested by 
Counsel for the respondents and are irrel- 
evant and inadmissible and must be 
ignored. ` l | 
Idismiss the appeal regarding the middle 
portion and the injunction. Regarding the re- 
mainder, Iremand the case for fresh decision 
in view of what has been said above so far 
as this portion is concerned, Oosts will follow 
the result, but so far as the middle portion 
and the injunction are concerned, the ap- 
peal is dismissed with costs which may be 
taken as two-thirdsof the whole. ` 
ORL Decree modified, 


sl 


PRIVY COUNCIL. 
APPBAL FROM TRE Patna Hien Court, 
| April 24, 1928, 
Present:—Viscount Sumner, Lord Shaw, 
- Lord Blanesburgh, Lord Atkin and 
Sir Lancelot Sanderson. 
Thakur ABHUTOSH DEO 
GHATWAL AND ANOTRER—J UDG MENT- 
^ DEBTORS—AFPELLANTB 
a veg 518 
BANSIDHAR SHROFF--Dzoezg-HorpsnR 
— RESPONDENT. i 
Ghatwali tenure in Birbhum, inalienability of— 
Sonthal Parganas Rural . Poliag Regulation (IV 
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1910), effect of—Non-liability of. tenure for “sale iy 
execution of decree. 

‘The Sonthal Parganas Rural Police Regulation, 
1910, has not the effect of removing the inalienabil- 
ity of a ghatwali tenure in Birbhum and its con- 
sequent immunity from sale in execution of a 
persofal decree against the ghatwal for the time 
being. [p. 731, col 2 

Itis beyond judicial powers fo inquire into the 
present utility of an ancient incident of a tenure 
and to annul it and its enjoyment by the ruling 


' power, whenever in its opinion the incident has 


survived its usefulness. [p. 732, col. 2. 
Bansidhar Sharaff v. Ashutosh Deo, 86 Ind. Cas. 


163, reversed. ; 

Appeal from a judgment and decree 
of the High Court, Patna, (Ross and Dass, 
JJ.,), dated the 9th December, 1923, reported 
as 86 Ind. Cas. 163 which reversed a judg- 
ment and decree, dated the 15th Septem- 
ber, 1923, of the Subordinate Judge, 
Deoghar. 


Messrs. Upjohn, K. C., and Dube, for the 


Appellants. ) 

Messrs. Dunne, K. C., and Brown, for the 
intervenor (the Secretary of State for India 
in Council). 

Messrs, DeGruyther, EK. C., Lowndes, 
K. C., and Raikes, for the Respondent, 

JUDGMENT. 

Viscount Sumner.—The appellant, 
the holder of a ghatwalt tenure in 
Birbhum called Rohini, appeals from a 
decree of the High Court at Patna, 
which, reversing a decision ofthe Sub- 
ordinate Judge of Deoghar, granted the 


. petition of the respondent, a decree-holder, 


&nd ordered execution, by sale of tha 
tenure, to proceed. The Secretary of State, 
intervening by leave, supports the appeal. 

Apart from the effect of the Sonthal 
Parganes Rural Police Regulation, 1910, 
whateverit may be, it is quiteclear that 
no suck order could be made. The in- 
alienability of a ghatwali tenure is a 
settled principle of the general law [see 
Rajah Nilmoni Singh Deo v. Bakranath 
Singh (1))&nd, with regard to those in 
Birbhum, Bengal Regulation XXIX of 
1814 end Act V of 1859, which the 
Regulation of 1910 does not purport to 
affect, have specifically affirmed it. The 
contention ofthe reepondent is thatthe 
admiuistrative arrangements laid down in 
the Regulaticn of 1910 have, in effect, 
commuted the whole of the ghatwal's 
personal services into a money payment 
and have accordingly removed the reason, 
which historically has been assignéd as 


(1) 9 I. A. 104; 9 C. 187; 5 Shome L. R. 66; 4 Sar. P, 
O. J. 335; 4 Ind, Des. (N. a) 777 (P. O). 


` seca 


105-1, O, 1098. 
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the explanation of this incident of ghaiwali ` for the recovery af arrears :of Government 


tenure, . The Regulation of 1910 is itself 
plain enough, and nothing seems to turn 
on its. mere construction, The principle 
of the decision below may be briefly said 
to have been an application of the 
maxim, cessante ratione legis, cessat et ipsa 


lex, to the case of an established incident of | 


& right to land, | ! 
The Regulation, which repeals and re- 
places a similar Regulation of 1900, is 
designed to, provide for the  organisa- 
tion ofthe Rural Police in the Sonthal 
Parganas generally, but in providing for 
the pay of different Police grades, it: 
enacts by s. 8 that, where a eemindam or 
under tenure holder holds subject to the 
condition, express or implied, of support- 
ing the Police within his zemindari or 
under tenure, he shall be liable to pay 
the amount of money required for such 
Police, It is only by the definition 
section that the provisions of the Regula- 
tion are applied to ghatwals at all, for, 
in defining the word “zemindar”,s. 3 
adds “and includes also the ghatwals of 
Tapah Sarath Deoghar, whose tenures are 
subject to the provisions of the Bengal 
Ghatwali Lands Regulation, 1814.” 

The appellant succeeded the previous 
holder, his deceased cousin, in 1911, 
being duly appointed by the Deputy Com- 
missioner of the Sonthal Parganas, and 
he executed, as usual, a muchilika, in an 
ancient and accustomed form, dated the 
23rd October, 1911, by whicb, on his ap-: 
pointment, he undertook a variety of duties, 
most of them no doubt connected directly 
or indirectly with the “maintenance of the 
public peace” within his lands, partly 
by personal service, partly by constables 
and such like, employed for the purpose. 
It may be frankly recognised that, if 
relieved of that part of his obligations 
which would be dealt with under the 
regular system of the Rural Police,.the 
residue of his duties would be neither 
onerous nor important." As is the case 
with many other ghatwals, his position’ 
might then be described as an interesting 
survival, . "E 
, Accordingly, in so far as his duties fell 
to be performed by the Rural Police, 
they may be fairly said to have been 
commuted fora money payment, ands. 8 
itself provides that, in cases of default 
in. payment, the Deputy. Commissioner: 
is to recover it by the “process prescribed 


+ 


revenue’. | > 

. As between himself, as judgment-debtor, 
and his judgment-creditor no doubt the 
appellant has no merits; but the issue 
involved in this case is the wider one of 
the effect of this regulation upon the 
alienability of a ghatwali tenure in Birbhum 
generally. If the effect is that contended 
for, the tenure would pass to'a purchaser 
bythe sale alone, and. would in future 
involve no further obligation on the holder, 
ifso much, than payment of such Police, 
salaries 88 might attach toit, The Govern-, 
ment would lose its power of forfeiting 
the tenure on failure of the holder to 
perform the conditions and of making 
& new grant to some more worthy 
ghatwal. Not only  judgment-ereditora 
would be entitled tosale; the ghatwal him- 
self would be able to sell at will, for 
inalienability, if removed at all by the 
effect of the Regulation, must be removed 
for all. Apart from an actual repeal, 
which was the fate of the former Regu- 
lation in about a decade, this Regulation 
itself provides by s. 2 for its own with- 
drawal by the Local Government from any 
portion of the Sonthal Parganas and also 
for. its own restoration by the same author- 
ity. So far from being “on its face a 


‘Regulation altering the general law ag 


recognised by the above-quoted Regula- 
tion and Act, this local Regulation only 
brings in ghatwals as zemindars incidentally 
and for the sake of uniformity. It waa 
‘passed alio intuitu to make better provision, 


‘for local Police administration, and it is 


essentially of a temporary character and 
of shifting application. Nevertheless, the 
respondent has to contend that it has 
also incidentally terminated for ever an 
ancient characteristic of the  ghatwali 
tenures to which it applies, not to be 
revived automatically on a withdrawal of 
the Regulation but only by some legis- 
lation in the future, which, unlike this. 
Regulation, would have to be passed ad 


0c. Es 

If the contention be right, it was not 
the Regulation of. 1910 but that of 1900 
which really worked this novel and irrevoc- 
able  change,. for its provisions were 
essentially .similar. -If it be right, the 
muchilika taken in 1911 was, as to many 
ofits terms, wholly ofiose, and the appoint- 
ment madey Government was no longer a. 
personal eppointment in favour of the next: 
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heir as an act of State, but had really 


- 


~ words further 


become, apart from its form an unqualifi- 


. gd admission to be made, of course, in 


favour of any donee or vendee who could 
Bhow a title. 7 

On examining the muchilka, which need 
not be set out at length, there is a good 
deal which cannot be said to fall merely 
within the. duties of Rural Police, and 
in: thig the Government was plainly im- 
posing useless obligations, since on a sale 
they would remain with the alienating 
ghatwal, while his alienee would be free 
of them. Such obligations are the conti- 
nuance of the old arrangements of amlas; 
the escort of pilgrims through the ghatwal's 
élaka, which is certainly not merely for 
their protection from the villagers or of 
the villagers from the pilgrims thefts 
and violence; the obligation to lodge in- 
formation as to crimes and other occur- 
vances happening within the taluk; the 
refusal of all permission to bad characters 
tó live within it; and the requirement 
of an annual list of Isimanavasi and of 
persons serving under the ghatwal. The 
: contemplate a continuing 
obligation to appoint and be answerable 
for some peace officers of some sort apart 
from the constables appointed by and 
serving peg the Local Government. 
They are as follows;— 
UT will not allow any thief, badmash 
or absconder to live within the jurisdic- 
tion of my taluk, neither will I plot or 
conspire against Government nor help 
others in doing the same. I will not 
discharge, without the order of Govern- 
ment, such persons under me who have 
been engaged in doing Police duties; if 
it be found necessary to discharge any 
such person, I will first send an infore 
mation thereof or report his faults to the 
authorities, and abide by such orders 8s 
will be passed by them. 

Whatever may be done in actual practice, 
which may be little and of small moment, 
these words clearly import some kind of 
personal organisation, appointed, directed 
and discharged by the ghatwal, over and 
above or it may be under and subject 
to, the regular Rural Police, and. out of 


. that nucleus an important revival ofthe 


old ghatwali obligations might, at any 
time arise. |. 
In their Lordships’ opinion the follow- 
ing propositions may be gia dewn:— * 
(1) Under ihe terms of hi 
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the present ghatwal holds, under condis 


tions which are more extensive than that 
of merely.supporting within his zemindari 
the Police,in respect of whom he has to. 
pay the amount determined by the 
Deputy Commissioner, and which are also 
gubstantial enough to leave his inability 
to alienate unaffected, as if the Regula- 
tion and its predecessors had not passed, 

(2) The Regulation contains nothing, 
which can be construed as or operates 
to the same effect as a release or dis- 
charge of the Government's. right to have 
the inalienability of the tenure enforced 
unless and until it effectually puta an 
end to it. The rule on this point was 
thus laid down by the Board in Kumar 
Satya Narain Singh v. Raja Satya Niran- 
jan Chakravarti (2) :— 

“To terminate the ghatwali character 
of the lands, it seems to their Lordships 
that it is necessary to find something 
done or omitted to be done on the part 
ofthe Government, asthe grantors, which 
would have the legal effectofa surrend- 
er andre-grant of the lands on new terms, 
or, at any rate, of a release of the right to 
appoint the ghatwal and call for the pere 
formance of his services." . ` 

What has here been done on the part 
of the Government is & mere provision 
forthe machinery of Police administration 
and had no such effect as that mentioned 
above. 

(3) The maxim cessante ratione legia, 
cessat et ipsa lex, or any corresponding rule 
has no application to the present case, The 
contention really amounts toa claim that 
a Court of Law caninquire into the present 
utility of an ancient incident of tenure | 
and annul it and its enjoyment by the 
ruling power, whenever in its opinion the 
incident has survived its usefulness. This 
is a matter of policy, not of interpretation 
of a legislative instrument or of applica- 
tion of general law, and is beyond judicial 
powers, 

Their Lordships are accordingly of 
opinion that the judgment appealed against 
should be reversed and that of the Sub- 
ordinate Judge restored and that.the res- 
pondent should pay to the appellant, 
Thakur Ashutosh Deo Ghatwal, bis costs 
of this appealand in the High Court at 
Patnaandin the Court of the Subordinate 

(2) 79 Ind. Cas. 825; 51I A 37 stp. 68; A.I. 


R. 
1995 P. O. 5; 28 C. W. N, 301; 8 P, L.T. 171; 3 Pat. 
183 (P. O.) j 
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Judge, and so they wil humbly advise 
His Majesty. ` . 

K. J, R. Appeal allowed. 

Solicitors for the Appellants:—Mr. H. 
LP olak: 

Solicitors of the Secretary of State:— 
Solicitor, India Office. 

Solicitors for the Respondents:—Mesars. 
Watkins and Hunter. 





LAHORE HIGH COURT. 
Seconp Oivin APPEAL No. 2052 oF 1927. 
February 22, 1928. 
Present:—Mr. Justice Jai Lal. 
MELA RAM AND ANOTBER— DEFENDANTS 
—- APPELLANTS 
versus 
RAMAN MAL—PLAINTIFF AND OTHEES 
— DEFENDANTS— RESPONDENTS. 

Practice—Commission—Commissioners duty — to 
obtain instructions from Court as to manner of execut- 
ang commassiom. 

When a Commissioner is appointed, unless the 
: Court has given, in the order of appointment or in 
any subsequent order, definite instructions to him 
to execute the commission in a particular manner, 
it is always his duty before executing the commis- 
sion, to obtain definite instructions from the Court and 
to act accordingly. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 
12th May, 1927, affirming that of the Sub- 
ordinate Judge, Fourth Class, Hoshiarpur, 
dated the 8th November, 1926. 

Mr. H. J. Rustomji, for the Appellants. 

. Mr. Fakir Chand, for the Respondents. 

JUDGMENT.—The plaintiff$ suit for 
an injunction directing the defendants to 
re-build a joint wall in a particular manner 
and the removal of certain structures 
built by the defendants was decreed by 
the trial Court. The precise terms in 
which the decree was granted are men- 
tioned in the last paragraph of the trial 
Court's judgment. On appeal the District 
Judge agreed in all the findings of the 
trial Court butin order to safeguard the 
interest of the defendants he directed that 
“in the execution proceedings a commis- 
sion be issued toa competent engineer or 
overseer like the District Engineer of 
Hosltiarpur and this at-the entire expense 
of the defendants themselves to pull 
down the abetment in such a manner 
88 to cause the least harm to the defend- 
ante’ deohri", It is to this last direction 
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that the defendants object in second 


appeal. ` 
The objection is raised on the ground 


that the direction of the District Judge 


if correctly interpreted means that the 
District Engineer or the Commissioner 
appointed by the Executing Court will 
have full discretion to carry out the decree 
of the. trial Court in any manner he 
likes without his aetions being controlled 
by the. Executing Court. I donot think 
this was the intention of the learned Dig 
trict Judge. A Commissioner*always acts 
under the supervision of and subject to 
the directions of the Court which has 
appointed him. Counsel for the respond- 
ente agrees that this is the correct in- 
terpretation of the order of the District 
Judge and has no objection to this being 
made clear in the judgment of this 
Court. 

When a Commissioner ig appointed un- 
less the Court has given in the order of 
appointment or in any subsequent order 
definite instructions to him. to execute 
the commission in a particular manner it 
is always his duty before executing the 
cemmission to obtain definite instructions 
from the Court and to act accordingly, 
In this case on the appointment of the 
Commissioner it will be his duty to submit 
a report to the Executing Oourt suggest- 
ing the manner in which the decree 
passed by the trial Court can be best ex« 
ecuted and then it will be for the Executs 
ing Oourt to accept that, report or to 
modify it and to issue instructions to the 
Commissioner accordingly. I direct that 
the decree of the District Judge be 
interpreted in the light of the above re- 
marks. Formally, therefore, this appeal 
will be accepted and the decree of the 
District Judge interpreted accordingly, 
but I leave the parties to bear their own 
costs in this Court. 


R. L, Appeal accepted, 


da 
BOMBAY HIGH COURT. 
Sgoonp OirvinL APemanL No. 721 or 1926. 
January l7, 1928. 
` Present:—Mr. Justice Patkar and 
A Mr. Justice Baker. : 
 *SHANKAR APPAJI PA TIL—PLAINTIFF 
i — APPELLANT i 
versus | 
GANGARAM BAPUJI NAGUDE 
- DENENDAN = RETONDENT, vo 
^^ CHol Procedure Code (Act V of 1908), ss. 2 (2), 4?, 
e XX s 12 (1) (c) Limitation Act (IX of. 1908), 
‘Soh, I Art. 181—Application for ascertainment i of 
mesne profits—Limitation—Second appeal—Decree', 
. An application for ascertainment of mesne profits 
under O. XX, r. 12 (1) (c) is not governed by Art. 181 
‘of Sch. I of the Limitation Act. [p. 735, eol. 2.] 
- Where such an application is treated by the lower 
Appellate Court as one under s. 47, Oivil Procedure 
"Gode, and disposed of as such, a second appeal 
would lie to the High Court evenif the view of the 
lower Court was incorrect. [p. 736, col. 2.] ve er 
The determination by à Oourt that an application 
' for ascertainment of mesne profits-is barred by 
. Jjmitation amounts fo a decree and a second appeal 
. would lie therefrom to the High Court. [p. 736, col. 


f 


1.] - 
i: vil Procedure does not contemplate 
ee ould make an .application o the 
Court for ascertainment of mesne profits under 
‘©. XX, r. 12 (1) (c) of the Code. [p. 735, col. 1] 
- Second appeal from the decision of the 
District Judge, Ahmednagar, in Appeal 
No. 122 of 1925, confirming an order 
ofthe First Olass Subordinate Judge at 
Abmednagar, in Application No. 7 of 1923. 
Mr. J. G. Rele, for the Appellant. 
’ Mr-Y. V. Bhandarkar, for the Respond- 
ents. 
» JUDGMENT. 
` Patkar, J.—This is a second appeal 
against the order passed by the First Class 
Subordinate Judge at Ahmednagar in pro- 
ceedings arising out of Suit No. 67 of 
1915. The suit was brought by the plaint- 
if for possession of the land with mesne 
profits, On July 10, 1917, he obtained a 
decree for possession, and a preliminary 
decree was passed under O. XX, r. i2, 
of the" Civil Procedure Code, directing an 
inquiry into the mesne profits. There 
were two: appeals filed by defendanis 
Nos. 1 and Z which were dismissed. The 
laintiff obtained possession of the land; 
and filed applicationsin 1919 and 1921 
‘for ascertainment of mesne profits which 
were not prosecuted. The present Appli- 
‘eation No. 7 of 1923 is made for ascertain- 
ment of mesne profits against tbe defend- 
ants and the surety. who made himself 
' Jiable for the decretal amount to the ex- 
gent of Rs, 800, The Subordinate Judge 
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held that the &pplieation fora final decree 
for mesue profits was barred by limita- 
tion., On appeal the learned District 
Judge held that the application should be 
considered as one to enforce a judgment, 
"deeree ororder ofa Oourt and was beyond 
time under Art, 181 of the Indian Limita- 
tion Act: 
Under the Civil Procedure Oode of 1882 
the amount of mesne profits was to be 
determined in execution proceedings (vide 
8. 244, cls.(a) and (b) of Act XIV of 1882). 
Under the present Code the amount has 
to be determined by the decree in the 
suit, and not in execution, and an inquiry 
asto mesne profits under O. XX,r. 12 
is nota proceeding in execution but a 
proceeding in continuation of the original 
suit. See Rudra Pratab Singh v. Sarda 
Mahesh Prasad Singh (1). There was a 
conflict of judicial opinion on the point 
under the old Oode as to whether an ap- 
plication for ascertainment of mesne profits 
was an application in the suit oran applica- 
tion in execution of the decree. It was 
held by the Calcutta: High Oourt in Pura: 


* 


Chand v. Roy Radha Kishen (2) that an - 


application to ascertain the amount of 
mesne profits was an application in the 
suit and nof an application in execution 
and neither Art. 178 nor 179 of the Indian 
Limitation Act applied tosuch an applica- 
tion. This Court, however, differed from 
the Calcutta High Court and held that an 
application to have the future mesne profita 
ascertained wasan application in execu- 
tion. See Gangadhar .v. ` Balkrishna (3) 
and Usuf Alli v, Amin (4). Tha present 
Oivil Procedure Code has: set at rest the 
divergence of opinion between. different 
High Courts by accepting the view that 
the ascertainment of mesne profits . is-a 
continuation of the suit and an application 
for ascertainment of mesne profitsis not 
an application in execution. Under 
O. XX, r. 12, cl. (D, where a suitis for 


the recovery of possession of immoveable . 


property and for mesne profits, the Court 
may pess & decree (a) for possession of 
the property, (0) for past mesne profits. or 
directing an inquiry as to such mesne 
profits, and (c) directing an inquiry as to 


(1) 87 Ind. Cas. 323; 47 A. 543; 23 A. L. J. 458; L. Re 


6 A. 359 Oiv.; A. I. R. 1925 All. 588, 
(2) 19 O. 132; 9 Ind. Dee. (x. s.) 534. 
. (8) 61 Ind. Cas. 448; 45 B, 819; 23 Bom, L. H, 263, ` 
(4) 73 Ind. Oas, 233; 47 B. 778; 28 Bom, L R, 810; A, 
I, R, 1022 Bom, 806, ^ 


1 


"L. 4.441 20 L. W. 491; 
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future mesne profits from the institution 
of the suit. Clause (2) of the rule provides 
that where an inquiry is directed sunder 
cl. (b) or (c), a final decree inrespect of the 
mesne profits shall be passed in accordance 
with the result of such inquiry. 


, Under O. XXVI, r. y, in any suit in which 


the Court deemsa local investigation to 
be requisite for the purpose of ascertaining 
the amount of mesne profits, the Court 


may issue & commission to such person 88: 
-it thinks fit directing him to make such 


investigation and to report thereon to 
the Court. The words “or proceeding” in 


.8. 892 of the old Civil Procedure Code 


havə been omitted in r. 9 ofO. XXVI. 
On.the result of such inquiry as is 
directed bythe Court -a final decree is 
to be - passed for mesne profits under cl. (2) 
of r. 12 0f O. XX. Order XX,r. 12 does 
not provide for any application to be made 
for the - ascertainment.of mesne profits. It 


provides that the Court after directing an‘: 


inquiry shall pass a final decree in 
accordance with the result of such in- 
quiry. No application is provided under 
this rule as is provided under O. XXXIV, 
r. 5, sub-cl. (2), under which a final decree 
for . sale of the mortgaged property cannot 
be made except. on application made in 
that behalf by the plaintiff. In Bhatu 
Ram Modi v. Fogal Ram (5) it is. held that 
wherea decree for -mesne profits has 
been: passed and an application has been 
made for ascertainment of the mesne 


profits it is not; competent to a Court at 


any stage to dismiss the application, it 
being beyond its power to dismiss a 


claim which has already been decreed, 
` and that it is always open to the decree- 


holder : to ask thé Oourt to ascertain the 
mesne profits inasmuch as &n application 
for mesne profitsis an application in the 
suit itself, and the Law-of Limitation has 
no application to itso long as the suit 
isa pending - suit. The observations in 
Lachmi Narayan Marwary v. Balmukund 
Marwary (6) would apply. In that case a 
preliminary decree for partition was made 
and the Subordinate Judge dismissed the 
suit on the ground that the plaintiff did 

(5) 92 Ind. Cas. 629; 5 Pat. 223; (1925) Pat. 357; A. I, 
R. 1996 Pat. 141; 7 P. L. T. 340. i : 

(6) 81 Ind. Cas, 747; 51 1. A. 321; 86 Bom. L. R, 
1129; A. I. R. 1924 P. O. 198; 35 M. L. T. 143; 47 M, 
(1994) M. W. N. 707; 10 O. 
& A, L, R. 1033, 5 P L. T. 623; 22 A, L.J 990; 40 
O, Lid. 439: L. R SA. (P. O) 171 29.0, W.N, 391; 
10. W. N, 020; 4 Pa, G1 (P.O), 


í 
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not appear on, the. date fixed for con- 
sideration of the question how the partition 
was to be effected. Their Lordships of the 
Privy Council observed that after a decree 
had, once been made in a suit, the suit 


could not be dismissed unless and until 


the decree was reversed or varied or set 
aside, and that after a decree any party 
could apply to have it enforced, 

If, therefore, the ascertainment of mesne 
profits isa proceeding in the suit, and it 
is the duty of the Oourtto pass a final 
decree in accordance with the result of 
the inquiry as laid down by O. XX, r. 12, 
el, (2),it was not then within the power 
of the lower Court in . this case to decline 
to exercise the jurisdiction vested in it by 
law, and to dismiss the application for 
ascertainment of the mesne profits on the. 
ground that it. was beyond time under 
Art.181 of the. Indian  Limitation.Aot, 


“There is nothing’ in, the Code requiring 


the plaintiff who has ‘the conduct of 
a pending suit to make formal applica- 
tions from time to time requesting the 


. Court to proceed to judgment and decree, 


In this view it is not necessary to go 
into the question whether Art.181 ap- 
plies to. such an application, . for. .the 
Code does not contemplate an applica- 
tion being made ‘for the ascertainment 
of the mesne profits, We agree, however, 
with the view taken in Thana Zalaj 
Shet v. Dhana .Jawherji, Letters Patént 
Appeal No. 60 of 1921, decided by Marten 
and Pratt, JJ., on September .29, 1922, 
against the decision of Shah, J., dismissing 
. A.. No. 444 of 19021;. on ‘August 7, 
1921, in which it was held that Art.- 181 
did not apply to an application for the 
ascertainment of mesne profits. . The Indian 
Limitation: Act does not apply to all 
applications. The preamble of the Indian 
Limitation ‘Act shows that it is intended 
to apply to “certain applications.” The 


‘applications covered by Arts. 158 to 180 


are applications specifically . provided 
by the Oode. Article 181 of the ‘Indian 
Limitation Act would apply: to applica. 


. tions ' specifically provided for by the 


Civil Procedure Code.: See Baimanekbai 

v. Manekjt Kavasji (f) and Gnanamuthi 

Upadesi v. Vana Koilpillai Nadan (8). - 
The respondents in this case have raised 

an objectign that no second appeal lies 

in this case. ‘Phe second appeal was filed 
(7) 7 B. 213; 4 Ind. Deo. (N. &) 144. 07 
(8) 17 M, a72; 6 Ind, Dec, (N, S.) 263, ` : 


p 
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by the plaintiff under the erroneous sup- 
position that an application for ascertain- 
ment of mesne profits was an applica- 
tion in execution of the decree and a 
second appeal was permissible under s. 


47 of the Civil Procedure Code. We. 


are of opinion that an application for 
the- ascertainment of the mesne profits 
is neither an application for execution of 
the decree, nor is it an application which 
is required by law to be made by the 
plaintiff as a condition precedent to ihe 
ascertainment of the mesne profits. In 
so far.as the Court declined to ascertain 
the mesne profits and held that the 
plaintiffs claim was beyond time under 
‘Art. 181 it was the formal expression of 
an adjudication conclusively determining 
the rights of the parties with regard to a 
matter in ‘controversy in the suit within 
the meaning of s. 2, cl. (2), of the Civil 
Procedure Code, The decision of the lower 
Court operates a$ a decree and, therefore, a 
second appeal lies to this Court. 
- We would, therefore, reverse the decree 
of both the lower Courts and remand the 
case to the Subordinate Judge in order that 
he should order an inquiry into the mesne 
rofits and then pass a final decree in 
accordance with the resultofsuch inquiry 
under cl. (2) of r. 12 of O. XX. The ap- 
pellant should get his costs throughout 
from defendants Nos, 2 and 3. l 

. Baker, J.—1 agree. Two points arise 
in the present appeal. The first is whe- 
theran appliestion for the ascertainment 
of mesne profits is barred by limitation 
and the second whether an appeal will 
lie, So far as the first point is concern- 
ed, it is covered by authority in Bhatu 
Ram Modi v. Fogal Ram (5), and by 
the judgment of this Court in Thana 
Zalaji Shet v. Dhana Jawherj, 
Letters Patent Appeal No. 60 of 1921, 
decided by Marten and Pratt, JJ., on 
Beptember 29, 1922,against the decision 
of Shah, J., dismissing S. A. No. 444 
of 1921, on August 7, 1921, which laysdown 
that the Code does not provide for an 
application for ascertainment of the mesne 
profits under XX, r. 12 (1) (c), and 
the Court should hold that inquiry and 
should pass a final decree. There is no 
doubt, therefore, that the application is 
not governed by Art. 181 of the Indian 
Limitation Actand the view of the lower 
Court is incorrect, MEE | 

With xegard to the point whether an 
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109 1. O. 1928 


appeal lies in the present case. I am in- 
clined to hold that the lower appellate 
Court having treated this application as 
an application under s. 47 of the Civil 
Procedure Code and having disposed of 
it as such, this appeal would lie, even 
if the view of the lower Court was in- 
correct. But apart from that the deter- 
mination by the lower Court that the 
application for ascertainment of the mesne 
profits was barred by limitation would 
amount to a decree and asecond appeal 
would, therefore, lie. See Bhup Indar 
Bahadur Singh v. Bijai Bahadur Singh (9) 
and Rudra Pratap Singh v. Sarda Mahesh 
Prasad Singh (1^ I, therefore, agree that 
the order of the lower Court should be 
eet aside and the case remanded for de- 
terminétion of the mesne profits. 
A. N. A. Decree reversed, 


(9) 23 A. 152; 2 Bom. L. R. 978; 27 I. A. 209; 5 0. 
bs ox 52; 10 M. L. J. 290; TSar. P. O. J. 788 
( * age 


ALLAHABAD HIGH COURT. — 
First Civiu ÀPPEAL No. 113 or 1926, 
February 10,1927. 
Present:—Justice Sir Cecil Henry Walsh, 
kr, and Mr. Justice Banerji. : 
GOSWAMI GORDHAN LALJI 
MAHARAJ—Dzrenpant—APPELLANT 

versus 2 
BISHAMBAR NATH—PraintiFF 
—HESPONDENT. . i 

Civil Procedure Code (Act V of 1908), Oe II, r. 2— 
Suit for possession—Omission to claim mesne profita 
till date of recovery of possession—Subsequent suit for 
mesne profits, competency of. 

In a suit for possession the plaintiff can claim 
pnd the Court can award mesne profits up tothe. 
date of obtaining possession and if a plaintifi omits 
to make such a claim in a suit for possession he 
cannot maintain a subsequent suit for the recovery of 
such mesne profits. [p. 737, col. 1.]: 

Ram Din v. Bhup Singh (1) Kashi Pershad. v. 
Bajrang Pershad (2) and Girwar..Singh v. Ram Piari 
"Kuer (3), followed. 7 

First appeal from an order of the Suba 
ordinate Judge, Muttra, dated the llth of 
May, 19: 6, 

FACTS.—The plaintiff instituted a suit 


for possession of certain property against 


the defendant on the llth of May, 1921, 
and obtained delivery of possession ofthe 
property jn execution. cn the 3rd May, 
1925, He subsequently instituted a suit 
against the defendent for the recovery of 
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mesne profits from August, 1922, to 3rd 
May, 1925. The defendant contended that 
the suit was barred under O. II, r. 2. The 
trial Court held that the suit was barred. 
The Appellate Court reversed the decision 
and remanded the case for ascertainment 
m mesne profits. ‘The defendant. appeal- 
ed. 

Munshi Narain Prasad Asthana, for the 
Appellant. 


JUDGMENT.—We must allow this’ 


appeal.. Thera is a great deal to be said 
for the Judge's view, in fact we should 
have been: disposed to take the same view 
ourselves if we had been free to do so. 
We agree with the learned Judge that 
O. II, r. 2, looks as though it was direc- 
tory: and not mandatory, and that the 
plaintiff is not prejudiced if the Court 
does not choose to make its decree include 
post-decretal damages or mesne profits. 
It undoubtedly can do so, and there is a 
good deal to be said for the view that 


mesne profits, which only arise after the : 


suit in case the defendant fails to give 
up possession, cannot be regarded as part 
of the plaintiff's claim when a suit is 
instituted. But, on theother hand, nobody 
can doubt that the plaintiff can . claim 
and the Court can ‘award mesne profits 
up to the date of obtaining possession, 


137 
to mesne profits between the date of 


the decrée and the date''of - possession, 


relying. on the authority ofthe two cases 
we have just quoted, and he held that 
the failure of the plaintiff to make & 
claim in the suit for mesne profits up to 
the date of possession prevents his putting 
it forward in a separate. suit. We think 
it hard. It is entirely the result of loose 
pleading probably due to ignorance of tho 
true methods and objects: of pleading. 
Whether it can be described as negli- 
gence is rather doubtful when one -re- 
cognizes how low the standard of pleading 


is in the inferior Courts and the absence . 


of any ‘scientific training in the art. But, 
on the whole, we are not prepared to 
depart from the practice which appears 
to be established by the cases we -have 
referred to." One day, perhaps, somebody 
who takes sufficient interestin the ques- 
tion may induce some Bench to appoint 


' & larger Bench to consider these decisions, 


but we are not prepared to do 80 to-day. 
We must, therefore, allow the appeal-and 
restore the order of the first Court with 
costs in the two Courta, | l 
A N. A. Appeal allowed, 


that is to say, a contingent liability if ` 


the defendant should continue to retain 
possession. On the whole we think that 
the cases are too strong and that we must 
follow the accepted practice in this Court, 
The learned Judge has undoubtedly quoted 
& case which has nothing to do with it 
and has not referred to those which do. 
There is a two-Judge case, Ram Din v, 


Bhup Singh (1), which was a suit for re-. 


demption of a usufructuary mortgage. 
That is a distinct decision on O.II, r. 2, 
Mr. Justice Richards decided the same 
thing in à mortgage suit in Kashi Pershad 
v. Bajrang Pershad (2). He did not refer 
to O. II, r. 2, which was then s, 43, but 
took a sort of general view, and said 
that in a suit for redemption there ought 
to be a complete and final statement of 
all accounts right up to the time of actual 
redemption or sale, Mr. Justice Stuartin 
& more recent case, Girwar Singh’ v. 
Ram Piari Kuer (3), has applied o. IL r. 2 
(1) 30 A. 225; 5 A. L. J, 192; A. W. N. (1908) 86. 


(2) 30 A. 30; 4 A, L J, 763; A. W. N, (1907) 281, 
(3) 78 Ind, Cas, 320; A. I, R, 1924 A11, 908; L, R. 5 


238 Oiv. 
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BOMBAY HIGH COURT. 
SECoND Orvit APPEAL No. 387 or 1925. . 
January 6, 1928. 
, Present :—Mr. Justice Patkar and Mr, 
; Justice Baker. 
SHANKAR TUKARAM KAKADE—} 
DEFENDANT—AÀPPELLANT 
versus 
LAKSHMIBAI SHA 
— PLAINTIFF —RESPONDENT, 

Contract Act (IX of 1872), s. 178—Pledge by servant, 
validity of—'Possession’, meaning of—~Power of 
attorney—Strict construction, 

A employed B as her agent authorising B to 
look after her immoveable property. The power-of- 
attorney did not give B any power to deal with 
moveable property. B .who was in possession of 
some of A's ornaments pledged them to C: , il 

Held, that the pledge was: not valid as against A 
inasmuch as B was not in-‘juridical possession of the 
ornaments but was. in possession merely as a servant 
of A. [p. 739, col. 1.] : l 

‘Possession’ in 8. 178° of the Contract Act connotes 
juridical possession as distinguished from bare 
custody. [p. 738, col. 2: 

Bid&onioye Dabee Dabee v. Sittaram (3), Shankar 
Murlidhar v, 'Mohanfu Jaduram (4), Seager vw. 
Hukma Kessa (5), Naganada Davay v. Bappu Chettiar 


u . 
ARRAO GHADGE . 


pu 
738 . 
J NES d : kd. 1 + mae 
(6) and Seshappier v. Subramania Chettiar (7), fol- 
sowed, 


A power-of-attorney must be strictly construed 
and it is necessary to show that on a fair con- 
struction of the whole instrument the authority in 
question isto be found within the four corners of 
the instrument either in express terms or by neces- 
sary Implication. [ibid. 

A Bank of Bengal v. Ramanathan Chetty (3), referred 
o 


Second appeal from a decision of the 

. Distriet Judge, Satara, in Appeal No. 201 
of 1923, confirming that of the Assist- 

ant Judge, Satara, in Suit No. 705 of 1921. 
i T P. B: Gajendragadkar, for the Appel- 
ant. l 

Mr. P. V. Kane, for the Respondent. 


JUDGMENT.—In this case the 
plaintiff employed one Baburao and two 
others as heragents authorizing them to 
look after the immoveable property and to 
collect rents, lease out lands and file 
assistance suitg in connection only with 
the immoveable: property by .a power-of- 
Attorney, Ex. 35, executed on July 25, 
19189. Baburao, who was in physical pos- 
nession of some of the ornaments of 
Laxmibai,. pawned them tothe father of 
defendants Nos. 2 to 4. The plaintif 
having learnt of the pawn filed the pre- 
sent suit fora declaration that the pawn 
was not binding on her, and sued to re- 
Cover possession of the pawned articles 
from defendants Nos.2 to 4. The learned 
Assistant Judge who heard the suit held 
that the plaint -pawn -did not bind the 
plaintiff as Baburao was notin juridical 
possession of the ornaments within the 
meaning ofs..17% of the Indian Contract 
Act, and ordered defendants Nos. 2to 4 
to restore the articles pawned with them 
or.their-value Rs. 1,500. On appeal the 
learned District Judge confirmed the decree 
ofthe Assistant Judge except for the 
figure of Rs. 1,500 which was a mistake 
for Rs. 1,388. Thelearned District Judge, 
probably acting under XLI,r. 33, 
ordered Baburao, defendant No. 1, to pay 
defendants Nos, 2 to 4 the amount of Rs. 70U 
plus interest at seven anda half per cent, 
to the date of suit and future interest at the 
game rate till payment. 
' Defendants Nos,2 to 4 have appealed 
to this Court and it is contended on 
their. behalf that the pawn made by 
Baburao was binding on the plaintiff, and 
that the possession of Baburao was” not 
merely physical possession, and reliance 
is placed on the power-of-attorney, Ex, 35. 
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The'power-of-attorney empowers Babura?' 
and two.others to manage the immoveable 
property,and they have been prohibited 
from pledging or mortgaging even the 
immoveable property. The power-of- 
attorney does not give the agents any 
power to deal with moveable property. In 
Jonmenjoy Coondoo v. George Alder Watson 
(1) a person holding a power of-attorney 
for certain purposes including the power. 
of negotiating and disposal was held not 
entitled to make a valid pledge of the’ 
Government promissory notes deposited 
with him for safe custody by endorsing , 
the same. The power of attorney must be: 
strictly construed and it is necessary to 
show that on a fair construction of the’ 
whole instrument the authority in  ques- 
tion isto be found within the four corners: 
of the instrument either in express terms 
or by necessary implication. See Bank of 
Bengal v. Ramanathan Chetty (2). On the. 
proper construction of the power-of-. 
attorney, Baburao had no right to deal with 
the ornaments which were in his physical 
possession. l : 
The next question is whether the defend- 
ants Nos. 2to 4 can claim a valid pledge: 
of such ornaments under s.i738 of the 
Indian Contract Act. Three conditions 
are necessary under $.178: firstly, that 
the pawner must be in possession ofthe 
goods; secondly, that the pawnee acts in 
good faith; and thirdly that the goods 
have not been obtained by means of an 
offence or fraud, The first question, 
therefore, is whether the pawner, Baburao 
in this case, was in possession of the goods, 
It has een held in several casés that pos- 
Session connotes juridical possession as 
distinguished from bare custody. The 
word ‘possession’ in the frst part of the 
Section is distinguished from the word 
'eustody'. in the second proviso to the sec- 
tion. It was held in Biddomoye Dabee Dabee 
v, Sittaram (3) and Shankar Murlidhar v; 
Mohanial Jaduram (4) that a servant 
entrusted by his master with the custocy 
of goods during his absence was not in 


(1) 10 0. 901; 111. A. 94; 8 Ind. Jur. 387; 4 Sar, P, 
O. J, 528; 5 Ind. Dec. (N. 8) 602 (P. O.). 

(2) 32 Ind. Cas. 419; 18 Bom. L. R. 387; 30 M. L.J, 
232; 20 C. W. N. 320; 3 L. W. 210; 19 M. L. T. 176; 
(1916) 1 M, W. N. 150; 14 A. D.J. 217; 23 O.L J, 
$48; 9 d L. T. 1; 43 C. 527; 8 L. B. R. 536; 43 I A, 
48 (P, O.). 

(à) 40. 497; 20. L.R. 308; 2 Ind, Deo, (w,s) 


18, | 
(4) 11 B. 104; 6 Ind, Dee, (X. s.) 463, : 
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would enable him to "make a valid 
pledge under 8.178 of the Indian Contract 
Act. In Seager v. Hukma Kessa (5)the 
wife in charge of her husband's articles 
of jewellery as custodian’ on his behalf 
was held 
pledge ofthe ornaments in her physical 
possession, In Naganada Davay v. Bappu 
Chettiar (6) a person who hired a jewel for 
four days washeld incompetent to make 
a. valid pledge ofit.. But in Seshappier v. 
Subramania Chettiar (7) a commission 
eagent employed tosell a jewel was held 
competent ‘to make a valid pledgeon the 
groundthat the possession ofthe agent 
was juridical possession as distinguished 
from merely physical possession or custody. 
Reliance is placed by the learned Pleader 


on’ behalf of the appellant on the decision. 


in the case of Bank of Bombay v. Nand 
Lal Thackerseydas (8) which went up to the 
Privy Council from the decision in Nande- 


lal Thakersey v. Bank of Bombay (9) but. 


their Lordships of the Privy Council de- 


clined to express any opinion on the. 


proper construction ofs. 178 ofthe Indian 
Contract Act, and. held that:the Bank of 
Bombusy. having returned the goods tothe 


warehouseman by whom they were de= 


positéd without any notice of any claim 
‘by-"any other person was not liable on 
account of any want of duty on its part 
towards the plaintiff, It, therefore, follows 
from these casesthat the question in each 
case would'be whether the pledgor had 
juridical possession as distinguished from 
physical possession or custody. Es 
- Jn the present case’ it is clear that 
Baburao ‘was not empowered by the power- 
of-attorney to . deal with the moveable 
property. His possession was merely the 
possession of aservant, and could’ not be 
gaid to -be juridical possession within the 
meaning of s. 178 of the Indian Contract 
Act. The pledge, therefore, effected by 
Baburao iníavour of the father of de- 


fendants Nos. 2 to 4 was not binding on the 


“= 


plaintiff.’ 


JA) 94 B. 45852 Bom, L R, 4085.12 Ind, Des (x a) 


.. (8) 27 M. 424; 14 M. L. J. 89, 
j Y a aa Oas.:751; 40 M. 678; 30 M. Led. 587; 19 M; 


. T. 3806. 
. (8) 17Ind. Cas, 663, 15 Bom. L. R; 1; 12 M,L. T. 
B46; (1913) M. W. N, 29; 24 M. L. J. 176; 17 O. L.J, 
"8; 17 0. W., N. 358; 37 B. 122; 401. A. 1 (P, C). " 
(8) 5 Ind, Cas, 457; 12 Bom. L. R 316, f 
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juridical possession of -the ‘goods which. 


incapable of making a valid. 
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‘We think; therefore,thatthe view ofthe . 
lower Court is.correct and the appeal must 
be dismissed with costs. ) 

. The respondent has filed cross-objections . 
on the questionof costs, The Assistant 
Judge ‘ordered that the costs ofthe suit © 
should be paid by.defendant No..1, butno. 
cross-objections were filed in the lower 
Appellate Court, on the question of costs. 
The decree of the first Court as to costa, 
is, therefore, final. It is not shown that 
the conduct ofdefendants Nos. 2to4 was 
otherwise than bona fide, and even on the” 
merits, we do not think that the order 
with regard to the costs in the lower, 
Courts is incorrect, We, therefore, dismiss 
the cross-objections with costs. . 

A. N. A, Appeal dismidsed, 
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‘CALCUTTA HIGH-COURT. |. 
- ORDINARY ORIGINAL OIVIL JURISDIOTION. |. 
: May 26,1927. = — . 
Present :—Mr, Justice Gregory. 
A. B. MITOHELL AND ANOTHER 
^. o.—PETITIONERS 
versus p, * 
“JO. DUTT—RESPONDENT.. .. - 
Calcutta Municipal Act (IIT of 1923), ss. 27 (8), 46, 
L7—Hlection—Nomination of candidates-—Deposit by 
candidate after prescribed time—Validity of- nomina- 
tion—Power of Corporation to extend "time—Im- 
proper acceptance of nomination; whether within- 
s. 46—Election set aside—Next candidate, whether 
entitled to be declared elected—Interpretation of 


 Statutes—Ejusdem generis, rule o 


f. 

The provision contained in a. 27 (3) of the Calcutta 
Municipal Act that a: candidate who has -been duly 
nominated shall within three d&ys of his nomina- 
tion deposit with the Executive Officer two hundred 
and fifty rupees, is mandatory and failure to deposit 
the said amount within the said period will render 
the nomination void. ip. 740, col. 2.] - Re tg 

The Corporation has no authority to extend the 
time-prescribed by .the Act for paying the deposit . 
money. [|ibid. d 

An objection that a nomination is void on .the 
ground that the deposit was not made in-time is 


within the scope of 8.46 .o0f the Act. [p. 741, col, 


"The improper acceptance of a nomination which 


‘is void can be made a ground for disputing an 


election under s.46 of the Act. The section is not 

Gonfüned to improper rejections alone. [ibid.]. 
The rule at construction which is called the 

ejusdem generis doctrine or sometimes noscitur a sociia - 


is one, which pught to be. applied with great cays 


uL 
F. 
g? 
+ 
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tion because it implies a departure from the natural 


meaning of the words in order to give them a’ 


meaning which may or may not have been the inten- 
tion of the Legislature. [ibid | 

. Attorney-General of Ontario v. Mercer (1), Smelting 
Co: of. Australia v. Inland Revenue Commissioner (2) 
and Powell v. Kempton Park Racecourse Co. (3), 


_ referred to. 


There is nothing inthe Caleutta Municipal Act 


“to support the view that the next candidate should 


be declared as elected where an election is set aside 
under s. 47 of the Act. [p. 741, col. 2.] 


, Messrs. H. S. Suhrawardy, for the Peti- 
tioner. + 

: Messrs. N. N. Sircar, Langford James and 
€ C. Biswas, for the Respondent. ; 


JUDGMENT.—This is an application 
under the Calcutta Municipal Act (III of 
1923 B. ©.) for an order declaring the 
election of Mr. J. C. Dutt as Councillor 
for the ' Waterloo Street Constituency 
12 of the Corporation of 
Calcutta at the second Municipal 
General Election null and void. It is also 


' prayed thatone Mr.$.J. Cohen the next 


candidate be declared duly elected for the 


said Ward. 


The petitioner Mr. A.B. Mitchell is a 
gentleman whose name is enrolled in the 
electoral roll as avoter, and he disputes the 


. validity of Mr. Dutt's election in the present 


proceedings which have been instituted 
under s, 46 of the Municipal Act. By this 
section any person enrolled in the electoral 
roll may apply to the High Court “if there 
isany dispute as to whether any person, 
whose name is published under sub-s. 8 of 
s. 29, is qualified.to be elected a Councillor, 
or if the validity ofany electionis questioned, 
“whether by reason of the commission of any 
corrupt practice by a candidate or his agent 
or by any other person or by reason 
‘of the improper rejection of a nomination 
‘or of the improper reception or refusal of a 
vote orfor any other cause". Section 47 
4o which Ishallrefer later states the grounds 
on which the election of a returned candi- 
Gate shall be void. 
^ The facts, which are not disputed, are as 


_ follows :— 


The last date fixed for the filing of the 
nomination papers was the 27th February, 
1927.. As the 27th February was a Sunday, 
the Chief Executive Officer of the Corpora- 
tion published a notice in the “Statesman” 
(issue of 24th February) to the.effect that the 
With February being Synday, the deposit 


-, money of the candidates, ordinarily due on 


"$he lst March undere. 27 (2) of the Act, 
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would be received up to 5». M. of the 2nd 
March. Mr. Dutt’ paid the deposit money 
on the 2nd March. The scrutiny of the 
nominations was held on the 3rd March. 
Mr. Dutt’s nomination was accepted as a 
valid one, and he preceeded to election as a 
validly nominated candidate. The election 
for Ward No. 12 took place on the 16th 
March and Mr. Dutt was declared by the 
Receiving Officer as the candidate who had 
been duly elected eas Councillor for the 
Corporation for Ward No. 12. His election 
is now impugned on the ground that it pro- 
ceeded upon a nomination that was void. 
Section 27 (3) of the Act provides as 
follows :—“A candidate, who has been duly 
nominated, shall within three days of his 
nomination deposit with the Executive 
Officer two hundred and fifty rupees 
m Failure to deposit the said amount 
shall render the nomination void". Itis not 
disputed that under this section the deposit 
money was due on the Ist March, and I 
have not understood Counsel for Mr. Dutt 
to contend that the Corporation had any 
authority to extend the time prescribed by 
the Act for paying the deposit money, but 
the answer made to the objection that 
Mr. Dutt's nomination was void, is that 
8. 27 (3) does not say that failure to deposit 
Rs. 250 within three daysofthe nomination 
shall render the nomination void. I think 
the section can mean nothing else, itis 
mandatory, and its plain sense is that within 
three days of the nomination the candi- 
date must pay the deposit money, otherwite 
his nomination is rendered void. On the 
admitted facts it must be held that the 
nomination in thiscase was rendéred void, 
. Then it is contended that, assuming the 
nomination was void an objection to the 
validity of the election on that ground dces 
not lie under s, 46-of the Act, It is argued 
that the scope of that section is confined two 
general matters: the qualification of the 
elected candidate to be elected a Councillor 
and to the validity of the election on any of 
the grounds stated, and that the general 
words "or for any other cause" must te 
construed so as to admit only such other 
grounds as are ejusdem generis with those 
preceding theee words. In support ofthe 
argument it is pointed cut that inasmuch as. 
only an improper rejection of a nominaticn. 
is under the section made a ground for digs 
puting the validity ofan election, an ime 
proper acceptance of a nomination is by 
implication shut cut from the section ag & 
i 


"jt. is applied: 
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valid ground of objection, Iam undble to 


 onstrue the section in this way.. I cannot 
‘agree that baeause the improper rejection 


of a nomination at the scrutiny, for*any of 
the reasons contained inr. 15, is made & 
ground for, disputing the election, the 
‘yeasonable and correct inference to be drawn 
from the words of the section, is that the 
improper acceptance of a nomination which 
had been rendered void is not an admissible 
ground for the purposes of-s, 46. 

- Ono the subject of limiting general terms 


. in a Statute the Judicial Committee in the 
` gise of Attorney-General of ‘Ontario v. 
Mércer (1) laid it down as a sound rule that 
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every word ought prima facie to be con- - 


: Stfüed in its primary and natural sense, 


unless a secondary or more limited sense is 


‘required by the subject or the context. 


la the case of Smelting Co. of Australia v. 


‘Inland Revenue Commissioner . (2) Rigby, 


L. J., on the same subject said; "The rule of 
Gonstriiction which is called the ejusdem 


generis doctrine, of sometimes the doctrine 


noséitu? a sociis is one, which, I think, ought 
to be applied with great caution, because it 
implies a departure from the natural. mean- 


‘ing of words, in order to:give them.a mean- 
ing which may or may nothave been the : 
‘intention of the Legislature." ` I may also 
“refer to a short. passage in the judgment of 
‘Esher, M. R.jin Powel v. Kempton Park Race- .' 
‘course Co. (8) which shows ‘how far the 


rulé of ejusdem generis should be carried, if 
| “That rule réquires an inter- 
pretation of the general words limiting 


“them fo matter or things of the same kind, 


as to the mischief being dealt with, as the 


previous words; but an interpretation as 
"wide. as the limitation just described will 


admit.” `. . 
In thé present case the ground of objection 


taken tothe validity of theelection is con-: 
"Bistent.with every word ins. 46 and I 


eannot see that any difficulty’ or com- 


plication can ariseif this ground of objection 


is admitted under the general words as a 


741 

states the grounds on which the election of 
e. returned candidate shall be void, and -it 
provides that when the High Court is.of 
opinion that the result of the election has 
been materially affected by any non-com- 
pliancs' with the provisions of the Actor 
the rules made thereunder, the election of 
the returned candidate shall be void. In 
this cage, as stated before, by reason of the 
{non-compliance with the provisions ofs. 27 


(3) Mr. Dutt's nomination was rendered void, 


but it was acted upon at the scrutiny of 
nominations as a ‘valid one—probábiy 
because the Receiving Officer proceeded 
upon the assumption that the Act had been 
complied with by virtue of the notice 


published by the Executive Officer in the ' 


"Statesman." Be that as. it may, in the 
result Mr. Dutt was.elected though .he was 
not a duly nominated candidate, In my 


' opinion, the objection to the election falls 
- within the purview.ofs. 46 and the result 


proper one for the. purposes ofs.43. Inmy . 


Opinion it would be pushing the, principle 


‘ofthe rüle of- ejusdem generis too far not 


to doso. ' 
Section 47 of the Act, referred to before, 


(L* (1883) 8 A. O. 767 at p. 778; 52 L.,J. P. O. 84; 49 
T. 319 


- (2) (1897) 1 Q. B. 175 at p. 182; 66 L. J. Q. B. 137; 75 


L. T. 534; 45 W. R. 203; 61 J. P. 116. 


' (8 (1897) 2 Q. B. 242 at p. 257; 66 L. J. Q. B, 601; 77 
Cp T.2,46 WI, RIS, 6b J; P. 548, -.—. 


of the election was materially affected by 
the non-compliance with -the provisions of 
s.27 (3). The consequence of that non- 
compliance vitiated the élection which I 
hold was null and void and. which I set 
aside, ~~ ; 

. With regard to -the.contention that the 
next candidate.should be - declared elected, 


‘I may say at once :that'I.can find nothing 


in the Act to supportit. 'It is urged that 
whereas 8. 46 provides that.a fresh ‘election 


-shall be held if the QCourt.sets aside an 


election or holds it to be null and void, s. 47 
merely provides that the election shall be 
void, and that-it does not provide that a 
fresh election must be held. I must-confess 
Iam unable to appreciate the argument. 


‘Section 47 is not indépendent of 8.46 for it 


applies, in terms, to proceedings instituted 
under 8.46. It is clear from its scheme 


thats, 47 was intended toset out incl. (1) ° 


those cases in which an election shall be 
deemed void, and in Gl. (2) those cases 


in which diseretion is given to the Court 


to find that an election is not void. There 
is no, sensible distinction. between the ex- 


pressions “void” and "null and void” which 
‘are used indifferently in the two sections. 


. T hold there is nothing in the Act to support 


the contention that the next candidate 
Mr. Cohen must be declared elected. | In the 
result though I must hold that Mr, Dutt's 
election.was void, the prayer that Mr. Cohen 
be declared elected cannot be entertained. 
Besides thisepetition of Mr. Mitchell, 
another petition. was presented to this Court 


Engineer), 


“anda Rule obtained on it by Mr, Prabodh 
: Das who appeared and argued his petition 
: in person. By agreement of all the parties 
‘ both petitions were heard together. Mr. Das 
` impugns the validity of Mr, Dutt's election 
, On -the same ground as that taken in 
- Mr. Mitchell's ‘petition, but he does not 
' contend that the next candidate(Mr. Cohen) 
“ must be declared elected. As both: these 
' questions have been dealt with in my judg- 


"ment I need. not say anything further with 


"regard to them. m 
- Applieation allowed in part, 


Es A. N. A; 
P. 
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i . EPresent ;—Mr. Justice Davar. 

`~ .KBARSHETJI RATANJI BOMANJI 

T , AND ANOTHER— PETITIONERS | ` 
versus i 


E KEKOBAD 8, KHAMBATTA anp ANOTHER 


fe mi — OUAVEATORS, 4 e 
~ Succession Act (XXXIX of 1925), s. 70—Will— 
‘-Revocation—What constitutes revocation—Mere cross- 
“ing with ink and writing out that Will is cancelled, 
whether, valid revocation—‘Otherwise ‘destroyed’, 
r meaning of. l 

In order that a Will may be. destroyed within the 
. Meaning of s. 70 of the ‘Succession Act -.there -must 
"be an act of actual destruction. Mere symbolical 
: destruction is not sufficient. [p.745,col. 2] . 

| ' Where a testatrix, with the intention of cancelling 
her Will put a.cross in ink across the front page of 
"the Will and wrote out the words ‘this Will ‘is cancell- 


ed’: i í l 
>. Held, that the Will was not validly revoked, [p. 747, 


| Sete dior discussed. | 
Vachha (with him Mr, 
for the Petitioner. 

<“ Mr. Jinnah, (with him Mr. Ratnagar), for 
“the Oaveators. : | 

|. JUDGMENT.— This is a petition pre- 
.Sented by Mr. Kharsetji Batanji Bomanji 


- and Mr. Fardoonji Dorabji Padamaji, two 
of the executors and trustees, for Prabate 


of the last Will and testament, dated June 5, 
.1919, and codicil, dated October 27, 1921, of 


. one Jerbai Sorabji Kavasji Khambatta, who 


“died in’ Bombay on or about April 27, 1927. 
“To this petition, caveat was filed by Ke- 
"kobad Sorabji Khambatta and Pirojshaw 

Sorabji Khambatta, two of the sons of the 
"testatrix. On the filing Óf the caveat, the 


" "proceedings were turned into a suit -and the 
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guit is numbered Suit No, 14 of 1927, Thé 
two petitioners are the executors and trug» 
tees under the Will, along with one Mr. S. 
R. Bomanji, who is now absent in Europe 
and whase rights are reserved to come 
in and gnply for Probate if he deems fit to 


:doso. Under the Will the testatrix has ap» 
. pointed another executor, her son Kekobad, 


conditicnally upon his permanently resid» 
ingin Bombay.  Kekobad is one of tha 
caveators and he is at present & permanent 
resident of Kapurthala. EE 
The case of the caveators is that the test- 
atrix on April 9, 1926, revoked her Will and 
codicil in the presence of one Kekhushru 
Bapuji. Doctor ‘and Miss Avabai Bapuji 


. Doctor, a nephew and niece of the testatrix, 


i t€ 
pad 


P 


- 


The caveators in their affidavit contend 


- that thay are the sone and the surviving 


next-o?-kin of the testatrix according to the 
Parsi Law of Intestate Succession. In para. 
3 of their affidavit they point out that at the 
time when Jerbai, the testatrix, executed 
her Will, her property was valued approxi- 
mately at between three and four lacs of 
rupees ; that subsequent to the execution 


of the Will there was a great slump and 


chaos, in the money market, and tha estate 
of the deceased, which consisted mainly of 
shares in Joint Stock Companies and some 
immoveable property, very greatly depre- 
ciated in.value, and the estate dwindled 
down io almost a third of its original value 
as of the dateof the Will. The testatrix had 
given by her Will diverse legacies to ber 
nieces and nephews, and the caveators, viz., 
her two sons, are the residuary legatees 
under the Will subject to certain trusts and 
conditiors. The caveators in para. 6 of their 
affidavit point out that the testatrix fnd- 
ing that her estate had dwindled down to 
almost a third of its value became appre- 
hensive and wished to make better provi- 
sion for her cons, the caveators; and, there- 
fore, wanted to cancel all the legacies given 
by her Will to her nieces andnephews, They 
further allege that with a view to carry oùt 
such intentions she revoked her Will and 
codicil on April 9, 1926, in the presence of 
Kekhushru Doctor and his sister Miss 
Avabai. What the nature ofthe revocation 
is I shall state in detail later on. 
Ths executors applying for Probate have. 

taken: up before me a very correct and -` 
neutral attitude, and Mr. Vachha, the learn- 


“ed Counsel for the plaintiffs, at the very 
. outest; of thecase informed me that Mr. K. 


R. Bománji,one of the executors, who is a 
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brother of the testatrix Jerbaiand the father 
and uncle of the nephews and nieces who 
receive legacies and other benefits under 


the Will, had nodesire to put er ‘any 


contention which might jeopardise thé in- 
terest of the cons of the testatrix. The learn- 
ed Counsel added that the executors had 
been advised that in law the alleged revoca- 
tion was not a proper one and for that 
reason they had come to Court with such 
evidence as they had at their disposal to 
enable the Court to decide whether there 
' was or there was not a valid revocation of 
the Will and the codicil. Apart from the 
contentions of the two executors before me 
I have to take into consideration the fact 
that the rights of the third executor have 
‘been reserved and further that the Will 
creates certain trustsin favour of unborn per- 
sons. Under the circumstances it becomes 
necessary forme to carefully consider whe- 
ther the Will stands or whether the alleged 
revocation can be given effect to. ; 

.The circumstances, under which the tes- 
tatrix is allegedto have revoked the Will, are 
set out in the evidence of her nephew 
Kekhushru Bapuji Doctor and her niece, 
the two witnesses who deposed before me. 
There is no cónfliet in the evidence given by 
either of these witnesses. They say that in 
1917 they used to stay with the testatrim 
in her house and looked after her affairs. 
In 1919 the testatrix went with the witness 
.Kekhushru to the office of Mr. Kola, Solicitor, 
a partner in the well-known firm of Messrs. 
Merwanji, Cola & Co., Solicitors in Bombay, 
and made her Will. Both the witnesses 
say that as the prices of shares and property 
fell and the value of the estate began to 
dwindle the testatrix became very anxious to 
.make better provision for her two sons. The 
testatrix repeatedly discussed with the two 
witnesses what the position of the sons 
would be incase of an intestacy and whe- 
ther she ought under those circumstances to 
revoke the Will which she made in Mr. 
Kola's office on June 5, 1919, as well as the 
codicil of October 27, 1921, which she had 
“also executedin Mr. Kola's office. Acting 
according to the wishes of the testatrix, the 
witness Kekhushrn says he went to Mr. 
Kola's office and brought the Will in a seal- 
ed cover, the Will which had remained in 
Mr Kola's office, and gave it to the testa- 
trix. The testatrix was then abeut seventy 
years old andin & weak and infirm condi- 
tion having suffered in the past from 
_ diverse complications, On theday in ques- 


T) 


| 
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tion, viz., on the day the Will is alleged to 
have'been revoked, the testatrix was feel-. 
ing very ill and upset and she believed she 
was not going to live another day. Kekhu- 
shru and his sister Avabai were in the house ` 
with the testatrix. She became very anxious 
that day to revoke her Will and codicil. The 
nephew and the niece tried to console her 
by saying that she would probably feel 
better the next day and she could then pro- ` 
ceed to do what she liked with. the. Will 
and codicil. But the old lady appeared to 
be obdurate andthe Will, which Kekhushru 


’ 


had brought: from Mr. Kola's office and 


which had been placed by the testatrix. in 


her drawer, was taken out by the witness 


Kekhushru from the drawer and handed to ` 
the testatrix. The testatrix tore of the 
cover and asked Avabai to bring her pen 
and ink, which Avabai did. .The testatrix 
thereupon put a cross in ink across the front 
page of the Will and wrote out the words 
as they appear now on the Will in Gujarati 
“This Will is cancelled,” and put her signa- 
ture below the words mentioned above and 
put the date below her signature. Accord- 
ing to the evidence of these two witnesses, 
she appeared to be considerably relieved, in 
her mind after that was done. Kekhushru 
gays that he did not know that for a proper 
or valid cancellation or revocation attesta- 
tion of two persons was required, and, there- 
fore, the revocation or the cancellation was 
notattested. The testatrix lived a whole 
year after this alleged revocation. Accord- 
ing to the evidence of these two witnesses 
the testatrix talked about making a new 
Will in favour of her sons, but: she did not 
appear to be very keen about it because 
there was no doubt in her mind or in the 
mindof the witness Kekhushru that as she 
wanted the whole Will and codicil cancelled 
she honestly believed that she had done so. 
Both the witnesses point out that they were 
getting large legacies under the Will, but, 
ifthe Court was of opinion that the Will 
was properly revoked, they did not mind 
losing the benefits they got under it. 

The learred Counsel for the. petitioners- 
executors was instructed not fo cross-ex- 
amine any one of the two witnesses or to 
take up any partizan attitude for or against 
the Will; and infact the learned Counsel 
assured me that, as far as the facts deposed 
to by the two witnesses were concerned, he 
did not take exception to a single statement 
m*de by them and, therefore, there was no 
contest as to facts, Tt becomes necessary at 


~ 
- 


aane 
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tbjs.stage to consider carefully the effect of 
this alleged revocation. | 
“The Will of June §,.1919, was prepared in 
the-office of Messrs. Merwanji, Kola & Co., 
ånd evidently under the directions of Mr. 
Hiraji Kola, one of the senior partnersin the 
firm, .The Willis-bound bookwise. On the 
outside there is a paper canvas cover and in 
all there aresix sheets of paper, each sheet 
‘written atthe back, making in all twelve 
pages. The Will begins at page 1 and ends 
-St page 10. At the bottom of page 10 
"Begins the eodicil dated October 27, 1921, 
#nd goes on to pagell and ends up at the 
foot of-page ll, It will, therefore, be clear 
that when the Will was prepared in the first 
dhatance on June 5, 1919, pages 1 to 12 were 
‘Originally all tied together before the. Will 
‘was executed. Before the actual codicil was 


. ‘written on October 27, 1921, page 11 must be 


P 


April, 1926." 
-@ross lines in ink are drawn, and the learn- 


lank, After the codicil was written page 
i9 must have remained blank. On page 12 
‘at present the pétition for Probate of July 7, 
1927,is written and the petition continues 
‘on another page. Pages 11 and 12 seem to 
be later additions and tied up with anew 
‘string. The original Will was signed by the 
toatatrix Jerbai in English, the codicil is 


“also similarly signed, and both the Will and 
‘thé codicil are attested by Mr. Kola and his 


ädnäging clerk. The alleged cancellation 


‘6r- revocation consists of the words written 
‘at the top of pagel ofthe Willin the Guja- 


rati language: " Aye will rudd kidhoo che 
Jd or Da Jerbai Sorabii Khambatta—9th 
On page 1 of the Will two 


éd Counsel, Mr. Jinnah, for the caveators 


‘gays that this amounted to a complete re- 


vocation, viz, the crosslinesplus the words 
used by the testatrix at the top of page 1, 
pamély, “This Willis cancelled," or to be 


“more literal, “This Willis rendered useless," 


Looking at the first page, there is a pos- 


-gibility of the Court being misled in the 
‘absence of evidence asto the execution and 


the attestation of the Willin the first in- 


‘stance. Atthe bottom of pages 1, 8 and 5 


ofthe Willthe testatrix has put her signa- 
ture at the bottom of each page and each 


.-one of these pages is again attested by Mr. 
."Kola and his clerk. I do not quite know 


-what the object of that was, but the signa- 
ture of the testatrix in English and the at- 
testation of Mr. Kola and his clerk at the 
bottom of page 1 have nothing,to do with 


. the revocation or what trafispired atthe time | 
the Will. was revoked, The portion. on 
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page*'l where the pen has been run 
through .begins - with the words "I 
Jerbai" and ends up with the words 
“ Ra, 2,000 to my family priest." Nothing 
appears on theface ofthe codicil to show 
that the codicil was revoked by any physi» 
cal act of the testatrix ; and the evidence of 
Kekhushru and his sister is clear that noth- 
ing was thought of or done as far as the 
codicil was concerned. The codicil begins 
by saying that this is the codicil to the last 
Will and testament; then the date of the 
Will is given. The codicil merely revokes 
the legacy of Rs. 9,000 contained in sub-cl. 
(a) ofcl. 3 of the Wil and also in sub« 
el. (b) in favour of her niece Jerbannoa 
Bapuji Doctor, sister of the witness Avabai. 
In otherrespeets the testatrix confirms her 
Will It is not necessary for me to go. inta 
the diverse provisions inthe Will. But I 
shall state shortly what the scheme of the 
Will is. The testatrix after appointing exe- 
cutors and trustees and providing for fune- 
tal expenses and legacies gives the re- 
mainder of her property in trust to her 
two sons first in equal shares should Keko- 
bad decide to reside permanently in Bom- 
bay. In ihe event of Kekobad not doing 80 
Kekobad is to get one-third of the income 
and Pherozshaw two-thirds. She directa 
the residuary trust fund to be settled and 
divided into the proportions mentioned 
above after five years. The income of one 
part was to go to Kekobad if he perma- 
nently resided in Bombay ; if not one-third 
was to go to Kekobad and two-thirds to 
Pherozshew. On Kekobad’s death the 
share given to him was settled in trust for 
his children and was to go to then on at- 
taining mejority. Half the interest and in- 


'come was to go to Kekobad's widow under 


certain contingencies. A similar {rust was 
madein favour of Pherozshaw. In the event 
of the sona dying without children or with- 
out being married the trust fund was to be 
divided into six parts in certain propor- 
tions between nephews and nieces. In the 
case of the death of these nephews and 
nieces the income falling to their share was 
to go to their children. 


This point of revocation to my mind ig 
not free from doubt. In the matter of 
revocation of Wills and codicils, we are 
governed in Bombay by s. 70o0f the Indian 
Succession Act, namely, Act XXXIX of 
1925. Thiss.70isa repetition of s. 57 of 
the old Act. The wording of this -section 


| 
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js very nearly the same as the wording o£ the 
Haelish Statute -7 Will. 1V, Ohap, IV and 


1 Vic.c, 28. Section 70 of the present Act ` 


is similarly. worded, It runs as follows;— 
“70. No unprivileged Will or codicil, nor 
any part thereof, shall be revoked other- 
wisa than by marriage, or by another Will 
or codicil, or by some writing declaring 
an inteation to revoke the same and execut- 
ed inthe manner in which an unprivileged 
Will is hereinbefore required to be execut- 
ed, or by the burning, tearing or otherwise 
destroying the same by the testator or by 
some person in his presence and by his 
* diraction with the intention of revoking the 
same. 
Lam not concerned with the first part 
ofthe section, The Will and the codicil 
in questioa are not revoked to begin with 
by another Will or codicil nor are they 
revoked by some writing declaring an 
jntention to revoke the same because there 


is- no , writing which is “executed in the’ 
manner in which an unprivileged Will is. 


hereinbefore required to.be executed”, viz,, 
that the signature of the teatatrix to the 
words amounting to cancellation or revoca- 
tion is not attested by two witnessas as 
required.by the section. Mr. Jinnah was 
content to put hiscase under the last part 
of the section. He does not rely ‘on the words 
"burning" or "tearing" because the Will 
on the face of it is entirely intact and ina 
‘beautiful state of preservation. But Mr. 
Jinnah argues that the testatrix "otherwise 
destroyed" the Will with an intention to 
revoke the same. I have, therefore, to 
concentrate my mind on two things. Was 
. this Will otherwise destroyed and was 
it destroyed with the intentionof revoking 
the same ? Mr. Vachha, the learned Counsel 
for the petitioners, states that to bring the 
words “otherwise destroyed’ within the 
purview of the authorities there must be 
anact of destruction, symbolieal destruc- 
tion not being.sufficient, and that the 


Qourt was bound to look atthe state and : 


condition of the instrument and see 
whether anything appeared on the face of 
the instrument. or in the body of the 
instrument to suggest that an act of 
destruction was contemplated or carried 
into effect. . E 

, I may mention that as far as the inten- 
tion of the testatrix was concerned I have 
little doubt in my mind that she did 
intend to revoke the Willand I see no 
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‘conclusion: that this case 


ET 


of the two witnesses, I do not mind 


confessing that the case, so far as I am 
concerned, is not free from doubt. I have 
carefully looked at almost all the cases 
on the subject, and after very great con- 
sideration I regret I am driven to the 
does .not 

within the last clause of s. 70 of ine ren 
vie, that the Will was “otherwise destroy- 
ed” with the intention of revoking the 
“The words “oth d | 

e words “otherwise destroyed” ai 

used in the English Acts as] inn pointed 
out before; and ina series of Gases, which 
have come before the English Courts, there 
is no doubt that à very strict interpretation 
has béen put upon thése words "otherwise 
destroyed," In the case of Cheese v. Lovejoy 
(1) the learned Judge James, L. J., points 
out that there must bean act bf destruc. 
tion and that mere symbolical destruction 
is not sufficient.. The same proposition 
was laid down in fhe casé of Andrew v. 
Motley (2). Again, the words “with an 
Intention to revoke” have been -judicially 
construed in the case of Powéil Y, Poweil 
(3) and the particular passage is at page 212 
where the learned Judge Sir J. P. Wild 
emphasises the fact that the destruction 
must be destruction with an intention to 
revoke. In the case of Cheese v. Lovejoy (1) 
the learned Judge points out that the 
object of the Statute was to prevent the 
proof of revocation depending on parol 
evidence. The same proposition was laid 
down and considered in the.casé of Doe v 
Harris (4), Itis there very cleaily pointed 
out what the words “otherwise . destroyed” 
convey, In thé case of In the goods of Maley 
(5) as well as in Christmas v, Whinyates (6) 
and in Treloar v. Lean (7), the leatned 
Judges stress on the state and condition 
to which the instrument has been reduced 
by the act itself, namely, actual destruc: 
tion. And the Judges in the case of Price 


1) (1877) 2 P. D. 251 at p. 253; 46 L, 
irons snus Leo? ern 

È . B. (N. 8.) 514; 32 L, 3.0. (14 
BR, 1243; 133 R. R. 1 L. J. O. P. 128; 142 
2 (1866) 1 P. 209 at p. 212; 35 L, J. P. 100; 14 L.T. 


(4) (1837) 6 A. & E. 209 at p. 217: 1 N.& ; 
W. &D. 106; 6 L. J. K. B. 84; 112 B.R. 79, 4 A 


469. < ^ 
" (5) (1887) 12 P. D. 134; 56 L. J. P. : 3 : 
35 W. R 6 . : P. : 112; 57 L. T, 500; 


d ue 51 J. P. 423 
(Q (1863) 3 Sw. & Tr. 81; 32 L. J. P, 73: $ 
oss L. T. 801: 11 W. R. g71, 164 E. R Td NUN) 


- 


revoi - (T) (1889) 14 P. D. 49; 58 L. J, P. 39: 
réason to. disbelieve or doubt the evidence-^"W. E. 500, E M 


(40 
v: Powell (8) arid in the case of Doe v. 
Harris (4) state that there must be such 


an injury with intent to revoke as destroys 


the entirety of the Will. In the case of 


= Hobbs v. Knight (9) the learned Judge 


points out that the destruction must be 
sufficient if the essence of the instrument 
he destroyed and not the materialeof which 
the Willis composed. The learned Judge 
deciding the case of Inthe goods of Wood- 
ward (10) lays .down that merely tearing 


. out part af the commencement does not 


revoke the rest of the Will. All that the 
testatrix has done in the case under my 
consideration is to draw two cross lines on 
the first pageof the Will, and Mr. Jinnah 
argues that that act of the testatrix, coupled 
with her intention which is clearly shown 
by the words written in Gujarati ‘This 
Will is cancelled", amounts to complete 
revocation. The case that is very near this 
one is the caseof Stephens v. Taprell (11). 
Thisis aleadipg vase on the point of the 
interpretation of the words ‘otherwise 
destroyed.” A Willis not destroyed by 
merely being struck through with a pen. 
The destruction must beby some method 
ejusdem generis with those described in 
that proviso in the section. Both under the 
English and India Statute Law cancellation 
appears to have ceased to be one of the 
crdinary modes of revocation. On the 
point of intention to revoke the learned 

udges in Keen v. Keen (12) and Im the 
goods of Mackenzie (13) laid down that 
recent declarations of testatrixat satisfaction 
ọf having settled her affiairs, or of good- 
will towards persons benefiting by the’ 
Will are good evidence of intention. ' | 


The cases I have cited above are old 
eases, and they have been repeatedly cited 
in Courts both in England and India and 
up to the present minute to my knowledge 
not overruled or dissented from. Mr. Jinnah 
in the course of his argument relied on the 
ease decided by Lord Selborne, Farrer v. 
St. Catharine's College Cambridge (14). 
He also relied on the caseof Johur Lall Dey 


(8) (1858) 3 H. & N. 341: 27 3. Ex. 409; 6 W. Ro 


597:157 E R 502; 117 R. R. 719. 
(9) (1838) 1 Curtis 768 at pp.779, 780; 163 E. R. 


. 9 
| (101871) 2 P. 206; 40 L. J. P. 17; 24 L. T. 40; 19 
W. R449, 
(13) (1840) 2 Curtis 458 at p. 465: 163 E. R. 473. 


12) (1873) 3 P. 105; 42 L. J. P. Q1; 29 fe. T. 247. © 
| ds t190, P. 305; 79 L. J* P. 4: 26 T. L. R. 39. 


a QO 11873) 16 Eq, 19; 42 LJ. Oh.809, 28 L. T, 800; 
2l 
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v. Diturendra Nath Dey (15). Ido not find 

this lest -ease reported in the authorized 
series of the report. Thecase was decided 
on Névember 24, 1915, by a Bench of three 
Judges and the OQhief Justice there 
emphasises the fact that, however partial : 
the act of destruction, if the- intention to 
destroy existed that was all that the law 
contemplated, The facts of that parti- 
cular case are rather important. The 
judgment in that case turned on the facts 
purely. The trial Judge, Chaudhuri, J.,' 
having hadthe advantage of hearing the 
evidence, decided on facts after believing - 
the witnesses he had examined. The facts - 
shortly. were that the testator died on: 
October, 17, 1913. The application was 
opposed by the testator's son, the -defend- : 
ant in the case. The defendant alleged 
that a prior Will of 1903 had been revoked 
by the testator on August 29, 1913. It. 
appears that the testator fell ill on or about 
August 19, 1913, when he returned froma. 
place called Karmatar, where he had. gone 
for a change. He died on October 17, 1913. . 
The attorney who was present and under 
whose instructions the Will was -revoked 
asked the testator to write on the Will the 
word “cancelled” strike out the signature, 
sign the cancellation, and tear the Will 

partially. The testator carried out these: 
directions, and then made over the docu- 
ment to the attorney. The document -wag 
torn in the middle to the extent of three 
orfourinches. It was a.clear- tear, and 

it had not the appearance of an accidental 
tear. It wasa tear made expressly under 
the attorney's ‘instructions. The learned 
trial Judge held that the tear was made 
with the intsntion of revoking the Will, 
and it wan held that there had been an 
effective revocation by tearing within the. 
meaning of the section. In appeal, the Chief 
Justice, Sir Lancelot Sanderson, justified 
his judgment upon the ground thatthe ques- 
tion wasa question of fact, that Mr. Justice. 
Chaudhuri had the evidence before him to 
justify him in coming to the conclusion 
to which he did, and hesaw no reason to 
differ from the learned trial Judge. At 
page 308* he points out thatthe only thing 
that is alleged in the case is the tearing, 
and hesaysthat allthat the Court has got 
to considers whether such tearing comes 
within the section, and, secondly, whether 


NS 34 Ind. Cas. 707; 20 O. W. N. 304; 23 O.L. J. 
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{t was done with the latentlon. of revoking.  Lenouldjustlike to ‘refer hore to a case, 
‘the Will, After “discussing the eyidenee decided in 1924 [Jinkin v. Cowling (17).] 
and finding of ‘the ‘learned trial Judge he Thafwas a case of partiel tear of the Will,’ 
cames to. thé conclusion that the teasing and:the President (Sir Henry Duke) laid 
‘6omes stiffiziently within the meaning of 'downthat "when a Will is found in the 
“the section, Mr. Justice. Woodroffe and possession of ‘the testator, partially. torn, 
Mre. Justice 'Mookerjee’ concurred with-the-- the presümption.oflaw is that the tearing 
‘finding ‘of the Ohief Justice. And Mr.—was done by.the testator. But the burden 
Justice Mookerjee says (page 310*):— amo proof that this tearing was done anima 
“What acts of tearing, burning, ‘cancé}-—-revocanii---is-on the party alleging the 
‘jing or. obliterating are sufficient to con- revocation, Partial tearing which leaves 
stitute a total or partial revocation, must-:allthe words-of the Will distinct and legible 
. depend, to E ‘considerable extent, upon — does not necessarily show anintention to 
‘the ciréumstances of each case.” ^ ‘ revoke the Will.” Iu this case the learned 
*' "Thé points I have to decide from ‘the -:President reviewed many of the old cases, 
-évidenes; bàfore meare slightly different.-. Mr.Jinnah relies on the revocation, and 
The Will.is not tornia any place. AsI. although Lam ofopinion that the testatrix 
‘pointe l out before, it is intact and in a ;8t oue time did intend to revoke the 
wbaautifal "etate , of preservation. The:.Will.I regret that, on the face of the 
Bignatures of ths testatrix as originally - ‘authorities,’ E feel constrained, to- come to 
‘made in the Will or codicil are intact.. In: the contrary. conclusion. [ hold that the 
‘the Caleütta. case the signatures were-;Will was--not revoked, or otherwise 
‘struck off an 1, then & three or, four inch destroyed,- as..contemplated* by the latter 
terr was male, I do not think that that- partofs. 70-of-the Indian Succession Aot. 
gaze helps ma much in coming to the con-- The Will aud that codicil, therefore, will be 
'elusion whethér the Will in question was- admitted to probate. = 
revoked or not, . = ef ..- As this isa point of-some’ difficulty, and 
'.Mr. Jinnah . further .argues’ that the- itis a point that does not appear to have 
QJlicil.forms part of the Will, and the "often arisen in Indian Courts, I direct that 
ravocation of the Willis tantamount tothe the costs of all parties appearing before me 
“ yavocation of. the codicil. Another ġase should come out of the estate, —the costs of 
ralied on by Mr. Jinnah is In the goods of the petitioners as between attorney and 
Bleekly (16). There the testator revoked Client. 1feel that the attitude taken up by 
his Will by cutting off his signature, but ‘the petitioners is a correct attitude, and the 
‘did not in any way. mutilate the codicil. points brought by them to the notice of the 
It appeared -from the evidence that the Cvurtcertainly were not free from diffi- . 
“deceased believed that by destroying the. .cully. " : >... . E d 
Wil, he, had also „destroyed, the codicil- - av E will stand loup a p 
and on his death-bed, he to is wife that . — ^. N. 4. SM a ed, — 
"he would die intestate, and gave her direc- a EN P. 113; 93 L. J. P. 43; 181 L. T. 157; 40 T,. 
tions accordingly. Sir: James Hannen YT bh 
(President) held that the question whether P 
the deceased meant to revoke this codicil 
eae upon the onon "i be GAE PEE ; 
rom the circumstances of the case, and. . gr 
“he was satisfied on the evidence that he- a DEn n 89 
.meantto revoke both the Will aud codicil.. . ^ = opis95, - i 
That judgment does not carry the present , 2. July 28, 1927. | 
case any further. —^ 5  Prmesént:—Mr. Justice Page and 
The ease of Farrer v. St. Catharine's ~. - Mr. Justice Graham. i. 
‘College, Cambridge (14) does not carry Mr: ;CHANDRA KISHORE CHAKRAVARTY 
‘Jinnah’s ease any further. It refers to ;- —DEFENDANT—APPELLANT 
revocation of Wills by codicils. . On my- ^ > tuc versls . 
fiadinE of ‘factsno such point will- arise, ©  BISESWAR PAL AND ANOTHER— 
in the case before me. i ^», PrüaAtNTIFFES—HRESPONDENTS, " 
(16) (1883) 8 P. D. 169; 52 L. J. P. 102; 31 W. R. 171; ^ | Co*owners—HEhijoymgnt of common land—Principles 
47 J. P. 663... a . —Üo-owner in- occupation, whether liable for. profita 
" to others— Exclusion’, ‘ouster’, meanings of, — : 
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* , Where co-sharers are entitled to. joint possession 
of immoveable property as tenants-in-common each of 
such co-sharers is entitled to be in possession of each 
und every part of the common land. But for the 
purpose of the profitable occupation of the joint 
property it usually happens that some of the co- 
sharers are found to be in occupation of some portions 
of the land, and other co-sharers of other portions: 
and it is clearly established that where ‘one co-sharer 
ls 1n- separate possession of the common land (whe, 
ther or not the portion of the land whidhie is occupy? 
ing is in excess of the area that would) fall to him 
‘upon partition) without objection from, or ouster ot 
exclusion of, the other co-sharers, he is under no 
obligation gither to account or to pay compensation 
to such co-sharers in respect of the, profits which 
have accrued to him by reason of the skill or industry 
which he has employed in making good: use of the 
ptoperty while he was in possession. [p. 748, col. 
2; p. 749, col. 1.] i 

If a co-sharer, notwithstanding an objection from 
the other co-sharers, claims an exclusive right to 
occupy a portion ofthe land of which they have a 

"common. right of possession, or excludes or ousts from 
possession the other oo-sharers, it is equally clear, 
that he will have to pay compensation to the other 
co-sharers for any profits that they may be held to 
have lost by reason of his exclusive occupation of the 
dommon land. [p. 749, col. 1,] ' 

, Separate occupation by one co-sharer, therefore, is 
not necessarily exclusive occupation; it may, or may 
not, be according to the circumstances that are 
proved, and each case wil turn upon its own factg. 
[p. 749, dol. 2.] 

To exclude is to ‘keep out’, to oust is to ‘put out’, of 
possession. [ibid.| . 

Appeal against a decree of the Addi- 
tional District Judge, Dacca, dated Novem- 
ber 7, 1924, reversing that of the Sub- 


pus Judge, Dacca, dated January 25, 


Babu Birendra Kumar De, for the Ap- 
pellant. i 

Babus Rajendra Chandra Guha and 
Charu Chandra Chowdhury, for tbe Re- 
-Bpondents, 


à 


JUDGMENT. - 

Page, J.—This is & suit brought by 
no-sharers against another co-sharer of im- 
moveable property fo recover compensation 
for the océupation by the defendant of 
more than his sharein the land of which 
all the co-sharers are tenants-in-common, 
The appeal depends upon an issue of fact, 
for, when that issue has been decided, the 
Court will be enabled to determine whe- 
“ther. this particular case falls within the 
&mhit of decisions such as Watson & Co. 
v. Ram Chand Dutt ‘1), Robert Watson & 
Co, -Lid. v. Ram Chand Dutt (2), Midna- 
pur Zamindary Co., Lid. v. Kumar Naresh 

. 


@ 
< (0.18 0.10: 17 L A. 110; 5 Sar P. O. 3.535; 9 Ind. 
Dec. (x. s.) 7. (P 


T(P C.) 
(2). 28 O. 799; 12 Ind. Dec. (N. s.) 931, 
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Narayan Roy (8), or within the principles 
laid ddwn in Lachmeswar Singh v. Manowar 
Hossein (4), Mahesh Narain v..Nowbat 
Pathak (5) and Debendra Narayan Singh V. 
Narendra Narayan Singh (6). Now, it hag 


-been found or admitted thatthe defend- 


ant was in possession of land in excess 
of the share that he would receive on par- 
the plaintifs have never 
sought joint occupation of the land ; and 
that no objection has been raised by the 
plaintifs to the oecupation of the land 
by the defendant. The defendant has not 
claimed any exclusive right of possession, 
or any title by adverse possession as against 
the plaintiffs. In the zircumstances ‘it can- 
not be pretended thatthe defendant hag 
been in occupation of thisland after ex- 
cluding or ousting the plaintiffs from their 
right to joint possession thereof with him. 
Nevertheless, the. plaintifs claim that, 
inesmuch as the defendant admittedly is 
receiving profits by reason of his occupa. 
tion of the land, he is bound to account to 
the other co-sharers for such portion of 
the profits arising from his separate oc- 
cupation as the Court deems to be fit com- 
pensation tothem for not being in actual 
joint occupation of the land, Now, where 
co-sharers are entitled to joint possession 
of immoveable property a8 tenants-in-com- | 
mon each of such co-sharers is entitled to : 
be in possession of each and every part 
of the common land. But, for the purpose 
of the profitable occupation of the joint 
property, it usually happens that some of 
the co-sharers are found to be in decupa- 
tion of some portions of ‘the .land, ahd 
other co-sharers of othér portions ; and it 
is, I think, clearly established that whére 
ons co-sharer is in separate possession of 
the common land (whether or not fhe pòr- 
tion ofthe land which he is occupying is 
in excess of the area that would ‘fall fo 
him upon partition) without objection from, 
or ouster or exclusion of, the other co- 
sharers, he is under no obligation either 
to account or to pay compensation to such 
co-sharers in respect ofthe profits which 


31 80 Ind. Cas 827; 290. W.'N. 34; A. I. R. 1924 
P. OU. 144; 26 Bom. L, R. 651; 47 M. L. J. 23; 51 ©. 631; 
35 M. L. T. 169; (1924) M. W. N. 723; 20 L. W. 770; 51 
I. A. 293; L. R. 5 A. (P. O.) 137; 23 A. L. J. 76; 3 Pat. 
L. R. 193; 06 P. L. T. 750 (P. O.). 

(4) 19 O. 253; 19 T. A. 48; 6 Bar. P. €. J. 133; 10 Ind. 
Dec. (x. 8.) 614 (P. O). 

(5) 32 O. 837; 1 O. L. J. 437. 

(6) 51 Ind. Cas. 976; 23 Q. W. N; 900; 29 O. L. J. 504; 
47 g. 182. E: EC 
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or industry which he has. employed in 


he was in possession. If the law were other-- 
wise it would put a premium uponsloth, 


and all that a co-sharer need do would: be : 


to allow a mere ‘industrious co-sharer: to 
spend time, money, and energy upon the 
land of which they are tenants-in-common, 
and, having lain by until the profits of 
his industrious co-sharer have been gather- 
ed, toclaima share ofthe profits for the 
accrual of which hecan claim no credit, 


and which in no way are due to any skill ` 


Sr labour on hispart. Upon what principle 
of fairness or common sense is such a co- 
sharer entitled to claim compensation from 
the co-sharer in occupation? I can think 
of none. 
when I look at the other side of the picture. 
Suppose an industrious co-sharer, while in 
separate occupation of the common land 
with the consent, express or tacit of the 
other co-sharers, suffers a reversal of for- 
tune, and notwithstanding all -his-efforts, 
a loss accrues to him as the outcome of 
his occupation ; can he elaimfrom his co- 
Bharers a proportionate contribution towards 
the loss that he has suffered? Olearly not. 
On the other hand, if a co-sharer, notwith- 
standing an objection from the other co- 


' sharers, claims an exclusive right to oe: 
cupy & portion of the land of which they: 
have a common right of possession, or ex- ; 
cludes or ousts from possession the other.- 
co-sharers, it is equally clear, in my opinion, - 
that he will have to pay compensation to. 


the other co-sharers for any profits that 
they may be held to have lost by regson of 
‘his exclusive occupation of the common 


‘land, In Henderson v. Eason (7) Park B. 


laid down that 

“Tf one tenant-in-common occupied, and 
took the whole profits, the other had no 
remedy against him while the tenancy-in-. 
common continued, unless he was put out 
of possession, when he might have his eject- 


ment, or unless he appointed the-other to. 


be his bailiff as to his undivided moiety, 
and the other accepted that appointment, 
when.an action of account would lie, ‘as 
against a bailiff “of the ownerof the entiret 
of an estate." 

His Lordship further observed that 

" There are obviously many *cases in 
which a tenant-in-common may -oceupy and 


m osn 17 Q. Bi.7014 21 L, J; Q B.B; 16 Jur, 518; 


` r 


- 


"AT E; R, 1451; 85 R. B: 68, 
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have accrued to him by reason of the skill © 


And I am fortified in this view 


‘the meaning o 
3 2i. > : PASS 
“ouster” in this connection. To exclude 


E 


ET 


enjoy the Jand or other subject of tenancy- 


f ed in- in-common solely, and hayeall the advantage * 
making' good use of the property while.” 


to be derivéd from it, and yet it would be 
most unjust to.make him pay anything. 


For instance, ifa dwelling house, or barn, 


or room, is solely occupied by one tenant- 
in-common, without ousting the other, or a 


‘chattel is used by one co:tenant-in-eommon, 
- nothing is received; and it would be most 


inequitable to hold that he thereby, by the 
simple act af occupation or use, without 


any agreement, should be liable to pay a 
‘rent or anything in the nature of epmpensa- 


tion to his co-tenants for that occupation or 
use to which to the full extent to which he 
enjoyed ithehad a perfect right”, ` ` 


Parke, B., also stated that “There 
are many cases where profits are 
made, and are actually taken, by one 


co-tenant, and yet itis impossible to say 
that he has received more than comes to 
his just share. For instance, one tenant 
employs his capital and indusiry in cultivate ' 
ing the whole of a piece of land, the sub- 
ject of the tenancy, ina mode in which the 
money and labour expended greatly exceed 
the value: ot the rentor compensation for 
the mere.occupation of the land ; in faig- 
ing hops, for example, which is a wery 
hazardous adyenture. ` He. takes the whole 
of the crops: and is he to be accountable 
for any of the profits in such a case, when 
it is clear. that, if the speculation had been 
a losing one altogether, he could ‘not 
have called fora moiety of the losses, as 
he would have been ‘enabled to do hadit 
been so cultivated by the ' mutual agree. 
ment of the co-tenants"? . ^ '- 

It is necessary, however, to appreciate 


fthe terms “exclusion” and 


isto "keep out", to oust is' to “put out" 
of posssssion. Butit is not . essential "to 
prove physical dispossession “in order io 
establish an ouster. For ouster’ and ex. 
clusion may be actual or constructive and 
whenever a co-tenant remains in : separate 
occupation in defence of a claim +o joint 
possession asserted by his co-sharers, and 
thus prevents them from obtaining possess 
sion, heis deemed to have excluded or 
ousted his co-sharers. - Separate occupation 
by.one co-sharer, therefore, is not necega 
sarily | exclusive occupation; ‘it: may, or 


“may nof, be according to the circumstances 


that, are proyed, and each case will turn 
upon its own facts, In Watson & Qo, y, 
Ramchand Dutt (1),~ Robert : Watson & Ca, 


. $80: 


Zamindary Co, Ltd, v. Kumar Naresh 
Narayan Roy (3), aco-sharer who claimed 


. & right to compensation or mesne profits 


was held tobe entitled‘to a decree because 
the defendant co-sharers had excluded or 
ousted him from possession, or had 
challenged his title to joint possession of 
the land of which they were tenants-in- 
common, The learned Vakil for the re- 
spondents plated much reliance upon the 
following passagein the judgment of the 


*Privy Council: in Midnapur -Zamindary 


Co., Lid. v. Kumar Naresh Narayan Roy 
(3: “Where lands in India are:so'held in 


common by co-sharers, each :co-sharer is 


entitled to cultivate in his own: interests 


ina proper and husbandlike manner any ' 
part of the - lands which is “not being - 


cultivated-by another of his co-sharers, but 
beis liable to pay to- his co-sharers com- 
pensation in respect ofsuch ‘exclusive use 
ofthe lands. Such an exclusive use of 
lands held in common bya co'sharer is 
notian ouster of: his cosharers from 
their proprietary right asco-sharers in the 
lan ds,” 5 " ; . 


: But when the facts of that’ case are 


" ascertained it is found that for many 
years the Midnapur Zemindary Company 


or their predecessors-in-title had repudiated 


the title of the plaintiffs co-sharersto joint 
possession ofthe landin dispute; and in: 


that suit had resisted the plaintifis’ claim ` Conversion of suit. for possession into suit for sale— , 


and: had challenged the plaintiffs’ title, 
both upon the ground of adverss posses- 
sion, and-also because they had purchased 
in execution of a decree a jote ‘which they 
themselves had granted in respect ofa 
part.ofthe land of which they were 
'éntitled to joint possession’ with the 
plaintiffs. The passage to which we have 
"been referred must be read in connection 
with the facts of that particular case, and, 
in my opinion, is not to be taken as in, 
any way conflicting with the principles 
of law that we have endeavoured to re- 


state, Whenthese principles are applied. 


to the facts of the present case the solution 
‘ofthe problem presents no difficulty, for 
the plaintifis have not asserted aclaim to 


| joint occupation ofthe land in dispute; 
objected to the defendant, 


they have not, © 
"being inoccupation of such land; and 
.they have neither been excluded nor ousted 
from possession ofthe lande by the de- 
‘fendant, Whatthey olhimis a share of 
Whe profits which have resulted from the 
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defendant's occupation of the land. In: 
the cirenmstanees obtaining in this case ` 
it is,inmy opinion, clear that the plaint- 
iffs’*claim is misconceived, and,* if they 
are not content with the manner in which | 
the co-sharers are enjoying and occupying : 
the land of which they all are entitled 
to possession as tenants-in-common, their 
remedy is to proceed by way of partition. 
The result is that the appeal is allowed, ` 


and the plaintiffs! suit is dismissed with 

costs in all the Courts. l "m 
‘Graham, J.—I agree. : 
A. N.A, 


Appeal allowed. , 


PATNA HIGH COURT. 
Sgconp CIVIL APPEAL No. 344 or 1924, 
Civit Revision No. 197 or 1924. ; 
January 23, 1929. t 
Present:—Mr. Justice Ross and . o, 
Mr. Justice Kulwant Sahay, | | .- 

Musammat NAND KUER AND OTRERS— 

: PETITIONERS~~APPBLLANTS 
versus 
KUNJ BEHARI LAL AND ANOTHER 


—OPPOSITE PARTY—RESPONDENTS, D 
.Mortgage—Decree for sale—Omission to implead |. 
mokarraridar—Suit by decree-holder purchaser for | . 
possession against mokarraridar, competency -of-—~'<' 
Appropriate remedy of mortgagee—Suw for sále—^ 


~~ a wf You 


Limitation—Notice of mokarrari, 

A mortgagee obtained a decree forsale without ` 
impleading a mokarraridar in- possession of the °° 
mortgaged property as a party and purchased the ` 
property himself in execution of the decree. He- 
was resisted by the mokarraridar.in hjs attempt to. 
obtain délivery, and instituted a suit for possession, 
after an opportunity being given to the mokarrari- 
dar to redeem him: > ` 

Held, (1) that the plaintiff was not entitled to sue, 
for possession but was entitled only to bring a suit 
for sale. [p. 751, col. 2,] : 

(2) that the suit could be treated as one’ for sale, 
subject to the law of limitation;  [ibid.| a 

(3) that the question of limitation: depended on, 
when the plaintiff got notice of the defendant's, 
mokarrari. Libid.] . 

Appeal against a decision of the Sub- 
ordinate Judge, Patna, reversing that. of 
the Munsif of Patna. 

Messra. Manohar Lall, Shiveshwar Dayal 
and Anand Prasad, for the Appellants. 

Mr. Ragho Prasad, for, the Responds - 
ents, à $ 
| . JUDGMENT. 

S. A. No, 344 of 1924. — 

‘Ross, J.—This is sn appeal against a 
decree of the Subordinate Judge of Patna 


4 v - 
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reversing a decision of the Munsif of Patna 


in a suit brought by the plaintiff-respondent 
for various reliefs of which the relief that: 


falls to be considered in this appeal was the 


recovery of possession of certain property: 


after giving the defendant No. 1 an oppor- 
tunity to redeem the plaintiff's mortgage. . 

. The facts of the case are that there was a 
Separate account for lanna 18 dams.and 
odd share in Mauza Keshwarpur Digha of 
which 1 anna 6 cowris 10 bowris belonged 
to.one Mukund. On the llth of December, 
1897, Mukund executed a mortgage of 10 
dams out of his share in favour of the 
plaintif in consideration of Ks. 860. 
Subsequently the separate account was 
sold for arrears of Government revenue and 
purchased by one Khairuddin who, in 1903, 
sold the share to one Sri Nath. On the 
19th of. December, 1905, Sri Nath sold 
18 dams to the plaintiff and the balance of 
the shareto defendant No.2, On the 22nd 
of March, 1907, defendant No. 2 gave his 
share in mokarrari to defendant No. 1. 
There were. several sales for default of 
payment of Government revenue which are 
not now material. In -1911 defendant No..1 
was entered in the khewat of the Record 
of Rights as mokarraridarin possession. On 
the 1Uth of December, 1912, the plaintiff 
brought a suit on his mortgage without 


impleading defendant No. 1. A decree for. 


gale was passed on the 24th of September, 
1913, and, in ‘execution of the decree, the 


plaintiff himself purchased the property and - 


got delivery of possession. onthe 14th of 


July, 1916. Defendant No.1 contested his - 


claim to be entered in the Oollector's register 
Bnd, as the plaintiff was unsuccessful, he 
brought the present suit on the Mth of 
January, 1921, claiming that he first had 


knowledge of the defendant's mokarrari : 


in 1916 in the Land Registration Pro- 
ceedings. ; 

. The learned Subordinate Judge found 
ihat the plaintif had failed to prove that 
the mokarrari deed was afraudulent and 
vcolourable transaction or that he had got 


possession. He also held that the plaintiff 


had no notice of the defendant's mokar- 


rari interest at the date of his suit on his - 


mortgage. But the effect of this finding 
is weakened by the fact that the Subordi- 


nate Judge went on to consider what . 


the situation would be on the supposition 
that the plaintiff had constructive notice, 


He held that the plaintif' would still be : 


pntitled to possession subject to the defend- 


NAND KUHR-V, KUNJ BEART Lat, ©: 


the plaintiff brought his 


possession from defendant No. 1. b 
.bring a suit for sale, 


-carned and 


acquiring the 18 dams s 


-was included in the 18 dams 
‘was purchased. This ig 


P EE. 
ant No. l's'right of redemption; ‘and he 
passed a decree to this effeci : 

The learned .Counsel for 
contends that the plaintiff ig 
to possession and that his 
suit for sale. 


the appellant 
not entitled 


remedy is a 
Reference was made to the 


< decision ‘in Hargu Lal Singh v. Gobind 
' Rai (1), -Madan Lal .v. Bhagwan Das (2) 
-and Balli | Singh V. Bindeswari Tewari 
.(3. In -my- opinion the contention of 


the learned. Counsel 


is right. When 


if b suit on the mort- 
gage, defendant No. l was in possession 


and the plaintiff was not entitle to claim 


The fact that he di 
not make defendant No.1 a party to de 
mortgage action cannot improve his position 
The position now must be as it wag then ‘so 
far as the . appropriate remedy, is con- 
eed ee e ne above cited 
e 1b clear that this remedy i i 
e" sale. ' A did 
he question then arises whether if the 
310 er if 
present sult 18 treated as a suit Aor ale ae 
may very well be done, it is barred by time 
The decision of this question must depend 


survey proceedings 


was negatived by thel d 
Hie ne S earned Subordinate 


come to 


he case must, therefore, go back to the 


Subordinate Judge fora definite finding 


on this point.and for a decision whether 


: 4 point the presen 
sult treated as a suit for sale is barred by 


There is a further/ücontention o 
a i Il b 
of the appellant that’ the Danus M 
; d hare.b ur 
in 1905 lost his mortgage len dere: 
10 dams share, The contention is that 
the 10 dams share which was in mortgage 


Share which 


: . 18 . the ; 
in the written statement, bui allegation 


decision on this point, This matte 
: t, l T 
also be decided by the learned Subordinate 


(1) 19 A. 541; A. W. N. (1897) 154; 9 Ind, Dee. (x, a) 
(2)81 A. 235; A. W.N. (1899) 4179 Ind, Deo. (s. 8.) 


t 
` 


utonly to . 


plaintiff: 


t there is no ` 


(3) 35 Ind; Oan, 042; 1 P.L, d. 198; 2 P, Lu W. 432, 


- 


- 


. the terms of 
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Judge. If he thinks it necessary, he may 
allow the parties to adduce evidence on this 
point, subject to the pleadings. | 

The result is that the appeal is allowed 
and the decree of the Subordinate Judge is 
set aside and the appeal is remanded for a 
fresh decision in light of the above observa- 
tions, Costs will abide the result. ` 

Orvin Revision No. 197 or 1924. 

As the decree of the Subordinate Judge 
has been set aside, it is unnecessary to pass 
any orders on this application; but it seems 
clear that it was not intended that costs 
should be realized from defendants Nos. 2 
to 5 as these defendants although they filed 
written statements did not contest the suit. 


Kulwant Sahay, J.—1 agree. 
A, NS As Appeal allowed. 


* sd 


* 
CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DzoRER No. 1413 
or 1924. i 
March 24, 1927. 
Present :—Mr. Justice B. B, Ghose and 
Mr. Justice Mallik. 
DURGA PRIYA OHO WDHURY— 
PLAINTIFF—ÀPPELLANT 
versus 
DURGA PADA ROY AND OTHERS— 
| —DRFENDANTS— RESPONDENTS. 
Contract Act (IX of 1878),55. 129, 181—Surety for 
ollection of rents—Continuing guarantee—-Death of 
Hanes __Liability of heirs of surety-—Contract to the 
Sentra: effect ESQ d of Statutes — 
ions to sections, VALUE OF. 
Tett diat No. 1 was appointed for the purpose of 
collecting rents of the plaintiffs zemindari and the 
redecessor-in-interest of defendants Nos. 2 to 8 
id himself responsible for the due collection and 
: ent by defendant No.1 of those rents to the 
Pens of Rs. 600 by a security bond. The bond 
provided iner alia, that the heirs and legal 
i regentatives of tho surety would be bound by 
us the security bond in the same way as 
was bound: 
the ro tb that the contract of suretyship was A 
continuing guarantee within the purview of s, 129 
‘ of the Contract Act; |p. 793, col. 1.] 
(2) that the contract was not revoked by the death 
f the surety inasmuch as there wasa contraci to 
the contrary in the bond; [p. 753, col. 2.] 
(3) that the heirs of the surety, defendants Nos. 2 to 
8 were consequently liable as sureties for the period 
‘of defendant No. 1's service even after the surety's 
eol. 1.]* " 
es PRESA e m the parties must be looked 
i to in each case in order to determine whether the 
a tract of the surety bas been revgked by the, death. 
ofthe surety or not. eli frem the contract it can 
be gathered, either from the express provisions 
gontained jp it or by necessary implication, that 
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these was a contract that the death of the surety 
would not operate as à revocation, then the contract 
of guarzntee must be held to continue even after 
the death of thesurety. It would be otherwise if no 
such agreement can be discovered in thee contract of 
the surety. [p. 758, col. 2; p. 754, col. 1.] 

It i, the duty of the Court to accept, if that'can be 
done, illustrations given under the section asbeing 
of value in the construetion of the text; it would 
require a special case to warrant their rejection on the 
proum of repugnancy with the section. [p. 753, col. 


J 

Appeal against a decree of the District | 
Judge, Jessore, dated the llth March, 1924, 
reversing that of the Subordinate Judge, 
Jessore, dated the 25th April, 1923. 

Babus Hira Lal Chakravarti and Bhudar 
Haldar, for the Appellant. 

Babus Brojalal Chakravarti and Mrityune 
joy Chatterji, for the Respondents. 


JUDGMENT. 

Ghose, J.—This is an appeal by the 
plaintiff. Thesuit was for accounts against 
the principal defendant No.1 for the 
period of his service under the plaintiff as 
gomasta, The other defendants were made 
parties as they are the representatives’ of 
one Mahendra Nath Roy who was the 
surety for defendant No. 1. A preliminary 
decree was made on the lith March, 1922, 
Ths final decree was made by the Sübordi- 
nate Judge onthe 25th April, 1923. In 
making the final decree the Subordinate 
Judge found that the plaintiff was entitled 
to get-from defendant No, 1, Rs, 2,000 
odd for not accounting for moneys 
received on behalf of the plaintiff. The 
final decree was made by him against 
defendants Nos. lto & It was directed 
that if the money wasnot paid by defend« 
ant Ne. 1 within a month of the date 
of the decree the plaintiff would be 
entitled to realise the money by the 
sale of the property hypothécated by the 
surety bond andif the entire sum was not 
realised by that, the balance was to be 
recovered from any property left by 
Mahendra Nath Roy in the hands of de- 
fendants Nos. 2to 8. Defendants Nos. 2 to 
8 appealed against that decree. The District 
Judge on appeal reversed the decision of 
the Subordinate Judge holding that under 
the provisions of s. 131 of the indian Con- 
ract Act the death ofthe surety operated 
as a revocation ofthe contract of guarantee 
so far as regards all future transuctions, I 
ought hére to state that the surety ‘bond 
entered into by defendant No. 1 and 
Mahendra Nath Roy was dated the 27th 
March, 1914, Mahendra Nath Roy died 
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Judge found that defendant No 1ha4 not 
committed any act of default during the 
lifetime of Mahendra Nath Roy. He held 
that, if, there had been any default by de- 
fendant No. L during the ‘lifetime of 
Mahendra Nath Roy, the other defendants 
would be liable for the amount; but, inas- 
much as it had been found that. defend- 
ant No. 1l was not guilty ofany default 
during the lifetime ofthe surety, defend- 
ants Nos. 2 to 8 were not atall liable, 
Against that decree the plaintiff “appeals 


t 


to : this Court, i 


r 


ash 


. The contention on behalf of the plaintiff- 
appellant is, first, that' the contract of 
‘guarantee in this case is a continuing 
‘guarantee. Reliance has been placed’ in 
support of this' contention on the case of 
SN, Sen v. Bank of Bengal (1). In that case 
their Lordships doubted whether there 
‘was any contract of guaranteé at all. They, 
‘however; expressed the opinion that in that 
case there was only one transaction, that 
is; the appointment of the principal to a 
place of trust andthe pledging of the 
Becurity deposited with the Bank. That 
sedma to takethe’ present case ‘out of the 
Taling in that case as there wasno con» 
“tinuing guarantee, The present case, how- 
ever, Gomes within the' purview of s. 120 
Of the Indian Oontract Act. Illustration 
(ü) to that section’ is exactly ‘like the 
‘transaction in the present'case. Here de- 


‘fendant No. 1 was appointed ‘for the purpose 


‘of collecting rents of the’ plaintiff's zemin- 
“dari and Mahendra Nath Roy held him- 
Self responsible for the due collection and 
payment'by defendant No. | of those rents 
to'the extent of Rs. 600 by 
bond ‘executed by him. "This Illustration 
Imay referto for the purpose of constru- 
ing the section. It was held ‘by their 
‘Lordships in the ease of Mahomed: Syedol 
Arifin v. ' 
düty of the Courtto ‘accept, if that can 
‘be: done, illustrations given under the 
'"W8ction'as being of value in the corstrue- 
"fion of the text; it would require a special 
‘ease to warrant their rejection on theground 
‘of‘repugnancy with ‘the section: “Ia my 


- (1) 58 Ind. Oas. 1; 471. A. 164; 28 M. L. T. 124; 10 
L: B: R. 167; 32 O.-L. J. 2933; 2.0:P.L. R, (P. O) 
433; 13 Bur. L. T. 94 (P. O). | l 

"7" (2) 39 Ind, Oas, 401, 43 I. A. 256; (1916)2 A. O. 575; 
BLO. W. N. 257; (1817) M, W.N., 102; 19 Bom, L. R. 
489188 L, J, P. O, 15; HSL. T. 5014; 32 "T. L. R 618 


qv Qj 


DURGA Priva OHOWDHURY v. DURGA PADA ROY. 
on the 10th of August, 1914. The learned’ 


‘tract of. surety. 


a ‘security 


Yeoh Oot Gark (2) that itis the 
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opinion, therefore, the present contract of 
the: surety is a ‘continuing guarantee. 
That being so, the relationship between 
the parties after the death of the surety 
must be governed by the provisions of , 
8; 131 of the ‘Indian -Contract Act. The 
learned Vakilfor the appellant has relied 
upon two English cases in.support of his 
contention that the death of the surety 
did not amount to a revocation of the con- 
The cases referred to 
were Lloyds v. Harper (3) and In re Silvester 
(4); The rule in England, however, is quite 
different from the provisions of,the Indian* 
Gontract Act. The law in England has 
been thus ‘summarised in DeColyar on 
Guarantees, Third Edition, page 392: “With 
respect tó- subsequent ' transactions: and 
liabilities, whether a: guarantee is revoked 
by the death of the surety depends, it would 
seem, upon the nature of the guarantee 
given, Jf it be a guarantee which the 
surety could himself have determined by 
notice, then it appears that the notice of 
his: death will operate as a revocation. 
But if, on the other hand, the surety 
could not ‘himself have put an end to the 
guarantee by notice, then his death docs 
not revoke the instrument, nor does it 
extinguish -his liability: -thereunder.” It 
has also been similarly summarised in. 
Rowlatt on’ Principal and Surety, Second 
Edition at page 87. Itis stated thus: 'Revo- 
cation by notice of death of the guarantor, 
however, can-only take place when: the 
guarantee is such as, apart from special 
stipulation, migbt have-been revoked by 
the, guarantor himself-at. any: moment." 
Under 8.180 of the Indian Contract Act a 
continuing guarantee may be revoked as 
tofuture transactions by the surety by 
notice at any moment. The provisions of 
8; 181 of the Contract Act run thus: "The 
death of the surety operates, in the absence 
of any contractto the contrary, 88.0 rfe- 
vocation of a continuing guarantee, so 
far as .regards- future transactions.” As 
{ read the section the provision is, that 
unless there is any contract to the contrary 
the death ofthe surety operates as a. res 
vocation of a continuing guarantee; So 
in each. case: the contract between the 
parties must be“ looked into. in: order- to 
-determine whether -the . contract of' the 

(3) (1881) 16 Ch D. 200; 50 L. J. Oh, 140; 43 L. T, 
481; 20 W.R. 452. 2 

(4f (1895) 1.C&. 573: 64 L.J. Oh. 399; 13 R. 449; 1d 
la T, PE 4d W, i 440, bi ] 


$54. 
‘gurety has been revoked by the death of 


‘the surety or not. Iffrom.the contract it 
‘ean be gathered either from the express 


— — 0 


. provisions contained in itor by necessary 


implieation, that there was a contract that 
the death of the surety would not operate 
"s a revocation, then the contract of 
guarantee must be held to continue even 
after the death of the surety. "It would 
be otherwise if no such agreement can be 
‘discovered in the contract of-the surety. 
In the present case the security bond was 


* ekecuted by Nagendra Nath Mukerji, the 


defendant No.1, and Mahendra.Nath Roy. 
‘the surety. The important portion of the se- 
curity bond with regard to this point runs 
thus: "I (Mahendra Nath Roy) shall con- 
tinue to stand surety for him (Nagendra 
Nath Mukerji) and shall be bound by all the 
debts incurred by him. If ‘the said 
Nagendra Nath Mukerji dees not .volun- 
'tarily pay up his debts and render account 
of the works done by him during . his in- 


-Cumbency and makeover the papers, or 


if he fails to do the same then I shall 


‘pay the same out of my own pocket, and 
cif Idonot pay it voluntarily you shall 


be at liberty to bring & suit against us and 
tealize the amount by causing the mortgag- 
d properties mentioned in the schedule 
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‘ordinate Judge. The ordering portion’ of 
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thatethe question of the liability of the 
defendants for .the period of defendant 
No. l's service after the death of the surety, 
Mahendra Nath Roy, could not have been 
raised by them' before the District Judge 
on appeal from ‘the final decree. The 
argument on his behalf is that the defend- 


ants raised in their written statement the 


question of their non-liability for the period 
after the death of Mahendra Nath Roy. 
Upon that an issue was raised which runs 
thus: "Are properties of the late Mahendra 
Nath Roy liable for the debt of defendant 
No. 1? If so, for what amount are the 
properties liable? What other relief. if* 
any, is the plaintiff entitled to"? This 
issue was decided against the défendants. 
It does not, however, appear that the ques- 
tion of the liability of these defendants 
after the death of Mahendra was speci- 
fically brought. to the notice ofthe Sub- 
the judgment was, that a preliminar; 
decree for rendition of accounts be passe 

in this cèse ex parte against defendant 
No. 1 and on contest against defendants 


Nos. Z to 8, Then there was a certain direc. 
tion as to costs. The plaintiff's contention 


is that these defendants might and ought 


to have. appealed against this preliminary 


. below to be attached and sold at: auction, 
-To-that the heirs and legal representatives 
‘of none of us both parties, shall be en- 
titled to raise any objection or plea.” 
Towards the end of the bond, it is further 
'Btated “Our heirs and legal representa- 
‘ tives shall be bound by the termé of this 
security bond in the same way in whieh 
: we are bound by them.” From these terms 


decree, Not having done so, they aré pre- 
cluded from disputing the correctness . 

the preliminary decree in an appeal prés 
ferred from the final decree under s. 97.0f 
the Oivil Procedure Code, The learned 
Vakil for the respondents, however, ‘argued, 
that there was no decree from which those 
defendants could appeal, because on the 
facts found accounts had to be taken in 


it seems to be clear'to me that the surety 
bound himself as well’ as his heirs 
and legal representatives by the terms 


. of the contract entered into between 


the presence of these defendants in order 
to find whether they were liable for. any 


. amount for which defendant No. 1 had_not 


accounted during the. lifetime of their 


him and the plaintiff for standing as 
-.gurety for defendant No. 1. There is in 
this contract, as contemplated under s. 181 
_of the Indian Oontract Act, the stipulation 
"that the representatives of Mahendra Nath 
Roy would be bound for any act done by 

. defendant No. 1 during the continuance of 
Chis service even after the death of 
“Mahendra Nath Roy. The learned Judge 
“below in his judgment overlooked the last 
provision of the bond, which I have already 
eited. Probably on account of that omis- 
sion hie judgment.has been» in faveur of 
‘the defendants, The ext point that has 
, ‘been urged on behalfof the appellant is 


father Mahendra Nath Roy. The question 
seems to me to have been left in obscurity 
on account of. the perfunctory manner, in 
which the judgment of the former Sube 
ordinate Judge, was written and the decree 
drawn up.. It appears, however, that this 
question as tó, the liability of defendants 
Nos. 2 to 8 dfter the death of their father 
was fully argued before the second Sub- 
ordinate Judge when he was hearing: the . 
case with regard to the final. decree, ‘and 
no objection was taken to that. He decided 
‘the point against the defendants’ conten- 
tion. Onappeal the very same point wag 
allowed to be raised without objection 
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' before the. District Judge who .decided in 
favour of those defendants. Having regard 
to this circamstance I'd» not .think it is 
-Open to us to say that this question ought 
‘not to have been allowed to be raised by 
‘these defendants after the preliminary 
decree had been passed, Howsver, upon 
“the fading that there was a contract to the 
-@ontrary, as referred to in s.'131 of the 
Indian Contract Act; that these-defendants 
"would be bouud.by the contract -of surety- 
‘hip entered into by their father Mahendra 
‘Nath .Roy, for the period even after his 
“death, this question becomes of no import- 
ance. Itis now necessary to find what the 
extent of' liability -of those defendants is. 
It has. been contended on their behalf that 
they cannot, under any circumstance, be 
made liable for anything in excess of 
Ra. 600, which ean only be recovered by 
the sale of the property mortgaged in the 
surety bond by their father Mahendra Nath 
Roy. The learned Vakil for the appellant 
rightly concedes that he cannot claim any- 
| thing more. i ' 
'" Fhe result, thereforê;-is that the judg- 
ment and decree ofthe District Judge, so 
far “as défendants Nos. 2 to 8 are concerned 
must be ‘set aside, and in lieu thereof a 
decree should’ be made modifying the dec- 
réé of the Subordinate Judge to this effect, 
that if the plaintiff is unable to realize the 
dmount decreed’ from deféndant No. lhe 
‘Will be entitled to realize from the property 
‘mortgaged in the security bond dated-the 
27tH:March, 1924, the amount due to the 
plaintiff not exceeding Rs. 600 by sale of the 
property, ^ - . OF 
“< fThecosts of. this appeal and those of the 
lower Appellate Court will be irt proportion 
‘to the success of each of the parties, 
- “Malik, d.—I agree. `- 
“ANA Appeal allowed; Decree modified, 
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^|, CALCUTTA HIGH COURT. 
. APeHsL FROM APPELLATE OnpE&R No, 231 
Mu or 1926. |. p: 
' March 31, 1927. v 
`, Preseni;—Mr. Justice Mukerji and 
Mr. Justice Roy. 
HARENDRA NATHSINGHA RAY— _ 
^. DEFENBANT—APPELLANT^^ 
|| ,. versus ° d 
PURNA OHANDRA GOSWAMI ano. 
. OTHERS—PLAINTIFF8— RESPONDENTS. `` 
Civil Procedure Code (Act V of 1908), O.I, 1v. 


Lto the defendant No?l, 


| 755 


sonal capacity and as -shebait—Claims against 
several defendants--Power of Court to order separate 
trials, ; 

. Where claims by or against different parties 
involve or may involve a common question of law 
or fact bearing sufficient importance in proportion 


‘to the rest of the action to render it desirable that 
‘the whols of the matters should be disposed of at 
.the same time the Court will allow the joinder of 


plaintiffs or defendants. But the Court has a dis- 


-cretion to order separate trials where the suit as 


laid is likely to be somewhat embarrassing. [p. 757, 
col. 2; p. 758, col. 1] | 
The plaintiff claiming to be the reversionary heir 


-of one & aud claiming to be the shebait of a deity 


installed by the ancestors of the said R sued to have 
his title declared as owner in respect of properties 
B, O, D and Hand the title of the deity to property 
A, and asked for recovery of possession of propertiés 
B,0,-D and E as owner and of.property A as a 


' shebait. Properties A and B were inthe possession 


of defendant No. 2, property O was in the posses- 
Bion of defendant No. 3, and properties D and. E 
were in the possession of defendants Nos. 4 and 5 
respectively. The Subordinate Judge held that tha 
suit was not maintainable. The District Judge held 
that it was maintainable and remanded the case. One 
of the defendants appealed ; 
Held, that the suit as framed was justified by 
O.I, rr.land 3 ofthe Civil Procidure Code but, 
from the-point of view of O. I, r. 2, the plaint 
should bs treated as comprising two suits, one at 
the instance’ ofthe plaintiff as shebait and the other 
at the instance of the plaintiff in his personal 
capacity and the two suits should be separately tried, 
[p. 753, cal. 1.] j 
.[ English and Indian case-law reviawed,] : 
Appeal against an órderof the District 
Judge, Nadia, dated March 20, 1926, res 
verging that of the Subordinate Judge, 
Nadia, dated November 24, 28, 1924, . 
Babu Sitaram Banerji (with him Baby 
Bijoy Prasad Singha Roy), for the ‘Appels 
ant. | u 
. Babu Mrityunjay Chatterji, for the Re« 
8pondents, í ; i 


JUDGMENT, " 

Mukerji, J.—The plaint in this suit 
relates to five items of proparties —which 
forthe sake of conveniengs may be called 
A, B, CO, Daud E. The plaintiff claims to 
be the raversionary heir of one Rashbehari 
Goswami. “He also claims to be the shebaij 
of the deity Nandadulal Thakur, installed 
by the ancestors of the said Rashbehari 
Goswami, on the ground that, according tà 


‘the rule and practice prevailing in thé 
family, from the time of his ancestors, the. 


shebaitship has all along vested in the heirs 
‘according to the Law of Inheritance. The 
vlaint states that Rashbehari Goswami 
lefta widow Tarini Debi, and one Susi] 
«Kumar -alias Sachindra, whose widow ig 
had set up a claim 

f 
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that he had been adopted by her as her 
“son, The plaintiff seeks to have his title 


: declared as owner in respect of properties 


B, O, D and E, and the title of the deity 


"Nandadulal Thakur to property A and asks 


dor recovery of possession of properties B, C, 
D and Eas such owner and of property A 
as such shebait. According to the plaint, 
properties A and B were in the possession 


‘of the defendant No. 2, who claims to have 
.Obtained the same from Tarini Debi and 
Sachindra, by a conveyance and a lease 


` respectively. property O is in the posses- 


Bipn: of the defendant No. 8, property D ‘is 
in the;posses5ion of the defendant No. 4 


&nd'property E in the possession of the 


defendant No.5. It is alleged in the plaint 
that the three last mentioned defendants 
were in collusion with each other and with 
íhe defendant No. 1. 

. The Subordinate Judge held that the 


‘suit, in the form in which it was laid, was 
mot maintainable. He gave the plaintiff an 


opportunity to elect as to how he would 
proceed with the suit and against which of 


‘the defendants; and on the plaintiff not 


having availed of the opportunity, he-dis- 


ynissed'the suit. 


,, The District Judge held on appeal that 
the suit was maintainable and remanded 
it for trialon the merits. The defendant 
No.’ 2 has then preferred this appeal, 

' The question of maintainability of the 
Buit was dealt with by the Courts below 
from the point of view of O. I, r. 1, O. I, r. 8, 
and -O,: II, r. 3, Civil Procedure Code. The 
Subordinate Judge held that allthe three 
rules have been contravened, while the 
District Judge has held that none of them 
has been infringed, 

As regards properties B, O, D and E, it 
isclear that the plaintiff seeks to sue in 
his individual capacity and recover posses- 
tion of the properties on the death.of the 
‘widow, from the defendants Nos. 2 to 5 
who, under a transfer from the widow and 
the son said to have been adopted by her 
ór in collusion with the latter's widow, are 
in possession thereof. Property A belongs 
‘to the deity Nandadulal Thakur and it is 
án the possession of the defendant No. 2; 
“who claims to hold it as transferee from 
the widow and the said adopted son. 

Order I,r.1 and O, I, r. 3, Civil Pro- 
-dédure Code are in practically the same 
‘germs. They correspond to a part of 


<O, XVI, r. Land to O. XVI, r. 4, respectively 


-pf -the English rules, eBefdre 1896, this 


1 
j 


' . 
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part of O. XVI,r. 1 ran in these words: 
“All persons may be joined as plaintifis 

in whom the right: to any relief claimed is ` 
alleged to exist, whether jointly, severally, 
or in.the alternative." In 18:6 it was 
amended and as-amended it runs thus: 
“All persons may. be joined in one 
action es plaintiffs, in. whom any right 
to relief.in respect of or arising. out 
of the same transaction’ or. series of 
transactions is alleged to exist; whether 
jointly, severally, or in the alternative 
where iz such persons brought separate 
actions any common question of law or 
fact would arise.” Rule 4° of XVI 
stands ss. before in these words: "All 
persons may be joined as defendants against 
whem the rightto any relief is alleged to 
exist, whether jointly, severally,or in the 
alternative." Two-matters must now, upon 
the authorities; be regarded as- well-settled. 
First, O. XVI of the English Rules, though 
headed "parties" only, deals.not.only with 
joinder of.parties but also joinder of causes 
of action [see the cases referred to. in 
Ramendra Nath Ray v. Brojendra Nath Das 
(lj in the judgment of Woodroffe, J., at 
page 123* and of Mookerjee, J,, at page 132* ii 
and second, though r. 4 was not amend- 
ed, the alteration of r. 1 alters. the: effect 
of r. 4, and whatever-construction is placed 
on r.l ought now to be-applied also to 
r.4. [Oesterreichische Export: Vorm .Jano-: 
witzer v. British Indemnity Co. (2), In. 
Beck (3)] and that. a plaintiff is -entitled 
to join as co-defendants persons against 
whom he has diferent causes-of action in 
cases where common questions of law and 
fact are involved: Payne v. British Time 
Recorder Ce. (4). It follows, therefore, that 
under r. 3 of O. I, Civil Procedure Code, 
which, unlike the English r, 4 o£ O.. XVI 
has been amended and brought on the lines 
of r. l, O. I, Civil Procedure Code, there 
is greater reason. for interpreting it in 
that wey, As regarde the joinder of 
defendants, if the plaintiff's right to relief 
is in respect of, or arises out of, thesame 
act, transaction or series of acts or transac- 
tions, whether it exists jointly, severally 


(D = Ind. Cas. 044; 45 O. 111; -21 0..W. N. 794; 27 
(2) (1914) 2 K. B. 147 at p. 756; -83 LJ. K. B. 971; 
10 L. T. 955. 

, (3) (89) 87 L. J. Oh. 385; 118 L.T. 620; 34 T. L 


(4) (1921) 2 K. B. 1; 90 L. J-K. B. 445; 124 L, T 
719; 37 T. L, R. 205, 


*Pages.of 45 C.—[Ed.] m | 
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b, 

or inthe alternative, all :the. defendants 
Gould: bsjoined in -one astion, pravided 
that ifseparate suits were brought against 
such parsons. any.common question of law 
or fast would arise. So also, as regards 
the joinder of plaintiffs. 

It: has been repeatedly pointed out by 
ths ‘House of. Lords that although the deci- 
. gions, Sinee the amendmentof O, XVI, r. 
;l, theeffest.of «which was to widen its 
janguage, have not been always consistent, 
‘nor wholly satisfactory, still. the more re- 
.aant. decisions. have tended in the right 
‘direction,:namely,:to. show an increasing 


tendency. to. give effect tothe obvious vur- 


-po3e. of the rule. In Drinagbier .v; Wood 
. (5). Byrne, J., pointed .out. that “ transac- 
. tion "was not confined to - something. tak- 
‘ang place: between’ two: parties. In Stroud 
v. Lawson (6), Smith, L. J., said, " Accord- 
jug to the terms ofthe. rule the plaintiff 
ih this case cannot join the two causes of 
action which -he is. putting forward in 
different capaeities, unless he. can show 
that they both arise out of the.same tran- 
-gaction, It is not enough for. him to show 
that, if separate actions’ were brought, ‘a 
common question of law or fact. would 
arise,” for thosé words do not apply, unless 
‘ithe right torelief.in each case arises out 
-bf ‘the same transaction.” Chitty, L.J., 
in:;the:same case observed; “There are, 
“‘therefore,.as I have said, in reality two 
. Beparate;. plaintiffs suing in respect of two 
-peparate: and distinct causes of action in 
this case. "The question then arises  whe- 
. ther both the .causes of action arise out of 
. the’ same transaction within tha. meaning 
BOLO, XVI Than sena abani It.is necessary 
‘that both these conditions. should be ful- 
filled, that is to say, that the right to re- 
lief -alleged to exist. in each plaintiff 
Should bein respect ofor arise out. of the 
same transaction, and'als» that- there should 
bea common question of. fact orlaw, in 


do not,however, understand that by the 
.mew rule it was intended to prevent the 
joinder of'different causes of. action under 
it. "Oa the.contrary I undergtand its ob- 


^(8) (1899):1 Oh. 393; - 68. L, J. Oh..181; -79 L. T. 548; 
AT: W.: Rv 252:'6 Manson 76: 15 T- L., R. 18. 

- (6) (1808) 9 Q. B.44; 67 L. J. Q.B, 718; 78 L, T..729; 
A6 W. R. 826; 14 T. L. R. 421, ; | 
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,jeat:to be to facilitate such’ joinder,.‘and 


.to allow plaintiffs to join different causes 
,of action where under the old rulesas in 
.terpreted in Smurthwaite v. Hannay (1) by 
the House of Lords they could not do.sq 
censes, dO nob think that the rule 
means that the whole of a transaction must 
.be involved in each of the causes of action 
joined. I thiak that, if there was a transe 
action or, series of transactions in respect 
of which one iplaintiff. was - interested up 
to a certain . point, and other plaintifs 
.were interested, not only up to: that. point, 


.but in respect of the entire transaction or 


‘series af. transactions from beginning to 
.end, under this rule they might join their 
Separate causes of action in one action, be~ 
‘cause there. would be .one. transaction or 
series of transactions in respect of which 
the various plaintitis.all claimed .a. right 
to relief." That the rule deals with join- 
der. of causes of agtion as well as joinder 
of -parties is now well-settled {see Bul- 
Lock. v. London General Omnibus Co, (8), 
Compania. Sansinena v, Houlder (9), Times 
Cold Storage Co, v. Lowther (10) and 
Qesterreichische- Export Vorm-Janowitzar v, 
‘British Indemnity Co. (2)].In Markt v,. 
Knight Steamship Co. (11) Fietcher Moulton, 
L. J. while pointing out.the distinction 
between.this rule and that which relates 
to & representative suit, said, withregard 
to this rule: " This makes it clear thaf 
(subject to the control of the Court) per- 
sons can unite as plaintiffs though seeking 
individual relief in cases where the investi- 


_ gation would to a great extent be identical 


in each individual case, ' The policy of the 
rule is to avoid needless expense where it 
can be dons without doing injustice to any 
one. And it carries out its object", The ques» 
tion of joinder of plaintiffs or defendants 
and the meaning of O. XVI,rr. 1 and 4 
have been considered lately by the Court 


_ of Appeal (Lord Sterndale, M, R., Warring- 


ton, L.J., and Serutton, L. J.) in Payne 
v. British Time Recorder Co. (4). and it has 
been said: ‘‘ Broadly speaking, where 
claims by or against different parties involve 
or may involve a common question of law 

(7) (1894) A. O. 494; 63 L. J. Q. B. 737; 6 R. 299; 71 L, 
1:157: 43 W. R. 113; 7 Asp. M. C. 485. 

(8) (1907, 1 K.B 264 app. 271, 272; 76 L. J. K.B, 
121; 95 L. T. 905; 23 T. L. R.-62. 

(9) (1910, 2 K B. 354. at p..355; 79 L.J. K; B, 1094; 
193 L. T; 333. l | 

(10) (1911 2 K. $ 100,at p. 107; 80 L. J. K. [901; 
ID (1910)2 K B. ii 1037; 79L 
11) 191 Dr at Pe ; od. K.: 
939; 108... 369, a * 
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or" fact; bearing sufficient importance in pro- 
„portion to therestofthe action to render 
.jt desirable thatthe whole of the matters 
“should be disposed of at the same time 
‘the Court will allow the joinder cf- plaint- 
ifs or defendants, subject to its discretion 
 .B8to how the action sbould be tried.” 

This isa good working rule for. practi- 
cal purpores and, applying it to the pre- 
„gent case, it seems to us clear that- the 
,Betion as framed is justified by O.Ir. 1 
ahd r.3 ofthe Code of Civil Procedure. 
Looking at the matter, however, from the 
point of view of O. I, r. Z, we are of opin- 
jon that tbe trial ofthe suit as laid as 
, ‘likely tobe somewhat embarrassing, eB- 
. ‘pecially as some of the questions that will 
‘arise co far as property A is concerned, 
“will have ne bearing upon the claim as 


régards properties B, C, D and E and aleo. 


-beeause the question of costs in so far as 
‘the deity is concerned will arise,- which, 
» jf possible, must be kept separate from 
- those which the plaintiff will incur or be 
entitled to recover.in his personal eapa- 
eiy.  . l | 
. We, accordingly, set aside the orders 
passed by both the Courts below and direct 
that the plaint be treated-as comprising 
two suits, one at the instance of the plaint- 
iff as shebait of the deity Nandadulal 
-Thakur in respect.of.properiy A and-the 
other at the instance of the plaintiff in his 
personal capacity in -respect of the. pro- 
-perties B, O, D and E and the two suits 
.be separately tried. . a 
. We make no order as to costs in-this 
Bppeal. . ot oe 
. Roy, dJ.—l agree, T 
A. N, Ay , Appeal allowed; - 
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; MADRAS HIGH COURT.. - 
Civi, Revision PETITION No. 1252 or 1925. 
u December 19, 1927. . . NH 
7! Present:—Mr. Justice Madhavan Nair. : 
.' “MELE POTTOZHI KUNHI KRISHNAN 
| . NAIR—PrLaINTIEF— PETITIONER l 
i l versus l 
J. KUNNATH KUNHAMED—DBEFENDANT 
— RESPONDENT. å è 
Oath—Agreement to abide by cate—Taking of oath 
rendered impossible by conduct of one party—Pro- 
eedure—Right to fresh: opportunity to take oath, 
Where the enforcement of an agreement to take’ 


EP] 
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oath becomes impossible by the obstructing- -party 


„attaching n&w conditions tothe original agreement, 


the Court is entitled to give effect to the contract as- 
originaly-entered into. os 

Thukkw Goundan v. Kappauda Gouńdan (1), 
followed. : 

The defendent, a Muhammadan, offered to'be bound 
by the oath of the plaintiff, a Hindu, with respect 
to the suit claim, which was to betaken ina Hindu 
‘temple, the expenses therefor to be paid by the 
defendant. The plaintiff went to ‘the temple to-tdke 
the oath, but the defendant insisted on approaching 
the inner entrence of thetemple to place the oath 
fees at thefront mantapam and hear the oath. The 
authorities of the temple: could not‘ administer the 
oath to the plaintiff os the defendant was a 
Muhammadan and could not be allowed ‘to enter 
into the Hindu temple: " hos 

Held, that the defendant by insisting on his going 
inside the temple to: make the oath made it impossible 
for the plaintiff to take the oath and the. ‘plaintiff 
should, therefore, be given another opportunity to 
take the oath in the manner originally agreed upon 
by the parties. : 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the de- 
cree of the Court of the District Munsif, 
Ottapalam, in S. 0. 8, No. 337 .of{1924, ` 

Mr. B. Fokker, for the Petitioner.  ' `F 

Mes&grs, P. Govinda Menon and Ramier, 
for the Respondent, = 7. ° 
` JUDGMENT.—This civil révision 
petition arises in the following circum- 
stances: The plaintiff is the petitioner. 
He instituted a suit for the recovery of 
Rs, 6! under an oral agreement entered 
into by ibe defendant. The learned Dis- 
trict Munsif taking evidence withreferencé 
to the claim dismissed the plaintiff's suit. 
Jt appears from the affidavit filed by thé 
plaintiff, tbat at the time when’ the cas 
was taken up for disposal the defendant 
offered tæ be bound by ‘the. oath of. tha 
plaintiff with respect to ‘that claimi. "Thé 
oath agreement completely .éovers ae 
points for decisión in the cage.‘ The 
plaintiff was to take the oath ‘in the Mila; . 
yankavu temple and the defendant was to 
pay the oath expenses: . The plaintiff went 
to the templeto take the oath, but the 
defendant insisted on. approaching thé 
inner entrance of the temple -to plate’ the 
oath fees at the front maritapam and hear 
the oath. The authorities’ could not ‘ad- 
minister the oath to the plaintiff as the de- 
fendant whois a Muhammadan. cannot bé 
allowed to -enter into the Hindu’ templéa. 
Mentioning ,these facis the temple karias« 
than sentup areturn to the District Mun- 
sif. The Munsif's judgment does not refer 
to this incident at all, but, as ‘I have said; 
it disposed of the ease on'the evidérice. ‘ad= 
duced by the parties, DUE 


109 1, O. 1928 


‘It is now argued before me by the 
` plaintiffpetitioner that effect .shofild be 
. given to the agreement. entered into. bet-- 
< ween the parties and that inasmuch as:the 
. defeádant made it impossible for the plaint- 
‘iff to take the oath in the prescribed form, 
"he is entitled toa decree. In. support. of 

this position reliance is placed:on Thukku 
Goundanv. KuppaudaGoundan (1). Thatde- 
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‘me, states that his client will pay the 
oath fees‘in case the defendant tefuges 
to pay .thatto the temple. The District 
Munsif will, therefore, issue fresh' notice 
to the parties and have the oath admi- 
- nistered.in the way agreed upon betweén 
the. parties, I, therefore, set aside the. 
-decision of.the District Munsif and re- 
.mand the casa to the lower Oourt for 


cision doesnotsupport the petitioner'sconten- 
tioninits entirety, but I thinkitdoes support 
‘him tothisextent thattheCourtshould insist 
on the enforcement of the agreement en- 
tered into between the parties, It appears 
-to me that this case comes within the 
principle of the ruling in Thukku Goundan 
v. Kuppauda Goundan (1) As in that 
ease so in this onealso, the enforcement 
.of the oath was made impossible by the 
obstructing party attaching new  condi- 
tions to tbe originalagreement. As pointed 
out in that case "there is no provision for 
& cass where a party who offers to be 
bound by the oath made by another 
person afterwards refuses to be so bound, 
There is no reason why the contract 
which he entered into should not be held 
to be binding on him.. In such a aase, 
if the oath be taken by the other party 
in accordance with the agreement originally 
entered into, if must furnish conclusive 
proof of the facts to which the evidence 
given on oath relates." The learned Judge, 
therefore, sent back the case for administer- 
ing oath to the defendant in the manner 
originally agreed upon between the parties," 
Stating that “if he does so, the evidence 
so given will be conclusive evidence of 
the facts to which the evidence relates. 
If he refuses to do so, theh he -Dist- 
rict, Court must proceed to hear. the 
appeal on the merits" This .view is 
supported by the decision in Thoyi Ammal 
v. Subbaroya Mudali (2). This defendant 
insisted on his going inside the temple 
to make the oath and this made it im- 
possible for the plaintiff to.take the oath 
and so the oath was not taken, It is, 
therefore, necessary that the plaintiff should 
be given another opportunity to take the 
oath in the manner vriginally agreed upon 
by the parties. If he does so take the 
oath, the District Munsif, irrespective of 
the evidence he has already taken in this 
‘dase, will give a decree te the plaintiff, 
Mr. Ramiyar who argued the case before 


(1) 17 Ind. Cas, 339; 12 M. L. T. 613, 
(2) 22 M. 234; 8 Ind. Dec. (x. s.) 167, 
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‘disposal according to-law iu the light'e 
the observations above made. : 
Gosts will abide the result. eo 
Case remanded, . 
mv 
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.. CALCUTTA HIGH COURT. - i 
. APPRAL FROM OrDEg No. 126 o1 19277 
April 7,19027,. 7 1#. 

Present: —Mr. Justice Mukérji and i E 


m 
Mr. Juatiea Roy, ^7. 
SURENDRA KUMAR-ROY---. ` ^ 
.-CHOWDHURY--DsFENDANT > 
—APPBLLANT. 5 50 77 


ME versus 
SUSHTL 


¢ 


KUMAR RO eH es 5 
OHOWDHURY-—PraiNTISE | >> 
"n — RESPONDENT, ^^ A 
. Civil Procedure Code (Act Vof 1908), .Sch; FY, 
paras. 3, 8—Arbitration—Stay of proceedings pending. 
reference—Power of Court to appoint Receiver or grant 
injunction—Interim management, reference of—Con 
struction of petition for reference. : -O VUE 
Where, on account. of the arbitration clause in '& 
partnership agreement or lease or the like,- by 
which the parties agreed to refer all their disputes 
to arbitration, the Court stays proceedings pending 
before itself; it retains jurisdiction to deal with & 
prayer for injunction or fora Receiver. [p. 762, cot, 


Law v. Garrett (1), La Compagnie du Senegal v, 
Woods (2), Haky v. Windham (3) and Pini v 
Roneoronà (4), referred to. l d 
. The plaintiff's -right to a Receiver or injunction dh 
a case is not a matter for reference to. arbitration; -[p. 
762.c01. 2] ` Ju o Mb 
. If the Court finds that the question of manage- 
ment interim was also referred it may defer the 
consideration of the question of appointment of $ 
Receiver in the view that the parties -bv agreement 
between themselves have disentitled themselvea io 
the auxiliary relief which otherwise they could have 
from the Court But the mere words “to do. all 
works in connection with the subject-matter of the 
suit and to decide the suit. in a petition for refers 
ence, do not inclnde the passing of orders for interim 
protection. [ibid.] . 

Appeal against the orders of the Subordi- 
nate Judge, Barisal, dated February 17° 
and 26. 1927. and Mareh 1, 1997. 4 
- Dr & C. Basakand Babu Surendra Nath 

4 
Das Gupta, tor the Appellant. A Qus 
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S. N. Bannerjee and: Babu Bhagirath Ch. 
. Das, for the Respondents." 
e aft, ein - JUDGMENT.::-: - (ov ue 
ta Mukerji, J.—This appeal, has been pre- 
sferred, trom certain, orders passed by-the 
. Bubordinate Judge, First- Court, Backer- 
-gunge; on the 17th  February,. 26th 
ig*ebruary and Ist March, 1927, by which 
the learned Judge appointed a Receiver -in 
respect of properties which form the sub- 
ater of a suit now pending in his 

QUIT, 

It is necessary, inorder to deal with the 
contentions that have been urged on behalf 
of the appellant in this appeal, to set out a 
few facts. One Babu Raj Chandra Roy 
Ohowühury died leaving three .cons and 
two. daughters. For the purposes of this 
appeal we are: concerned with one of his 
sons, namely, Babu Behary Lal. Roy. Chow- 
dhury, and the two daughters named Adya 
Sundari-:.and. Bidya Sundari.. Plaintiffs 
Nos. 1 and:2.are two;of the. sons of Babu 
Behary Lal Roy,Chowdhury. and the defend- 
ant No. 1 is an other -sọn and the plaintifs 
Nos. 3 and-4:are the sons of a daughter of 
a predeceased son.of the: said Babu Behary 
Lal Roy Chowdhury.. : The defendant No, 2 
4s Bidya Sundari herself and the defendant 

NG. 1.9. ig: a: cdaughter of. -Adya, Sundari, 
#Behari: Lal -died-on the 10th, March,.1917, 
‘leaving ‘covsiderable- properties, He-left a 

~Will.which, was. executed: shortly -before 
his death,- -By:this Will he had made pro- 
*isions for paying off- certain. debts, ‘had 
‘given: directions ag to.certain bequests and 
monthly: legacies, enjoyed. the -erection.-of 
two temples, made arrangements for certain 
pujas and ultimately Jeft the properties 
movable and immoveable..to the plaintifs 
Nos..l.8nd.2 and the defendant::No.’.1, 
Tho. defendant No. 1 wes appointed -ex- 
yecutor under the Will. . In 1918 the defend- 

‘vant; “No. l applied .'for Probate. .: This 
“gpplication was: resisted. by: the: plaintiffs 
Nos.. 1.and 2and.an«administrator pendente 
dite:was :appoibted- in the course, of..those 
“proceedings. -Ultimately ; a. compromise 
“was reached between -the parties in which 
‘certain terms were agreed upon and: were 

filed in. Court... Of these terms it is ne- 
eessary only. to refer to those that are 

I, 7, 8 and 9 of 

-the terms of. settlement. Paragraph 1 


TOU -— SURENDRA KUMAR ROY 
o Mr, B.L Matter; Advocate- Genera], Mr. 
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and Probate of the Will to be granted t0 


“Surendra .Kumar Roy (the defendant No. 1) 


on his proving the Will in solemn: form, 
and thereupon the: administrator. pendente 


„lite is to be discharged." Paragraph ^7 


states: “Until the debts have been paid cff 


-and provision made for payment of legacies 
-Bnd construction of mundirs as provided by 
-el. 5 hereof the estate will be managed by 
‘Surendra Kumar Roy in consultation with 
‘Sushil Kumar :Roy and Jatindra -Kumar 


Roy or their respective agents authorised 
in their. behalf by a power-of-attorney.” 
Paragraph 8 runs thus: “After the debts- 
have been. paid and .provisions have been 
made for payment ofthe legacies the estate 


will be divided equally between the three 


brothers Sushil Kumar Roy, Jatindra 
Kumar Roy and Surendra Kumar Roy. and 
each will bs entitled to collect his share of 
the rentsfrom zemindari properties sepa- 
rately and to deal with his own share." Para- 
graph 9- runs in these words: “Babu 
Surendra Kumar Roy will be at liberty to go 
tothe mofussil accompanied by an officer of 
the estate to be nominated by Jatindra and 


Sushil, and all collections made by him on 


account of nazar (voluntary donation) should 
be spent by him for-feeding : brahmins and 
other people at Barisal for the spiritual 


benefit of the testator and on rendering an 


account in that behalf." On these terms 
being filed the Will was proved in solemn 
form, the caveat ‘was withdrawn, a decree 


was passed on the 30th August, 1918, and in 


accordance therewith the defendant No. 1 
obtained Probate.onthe-19th June, 1919. > ` 
. The present action which has given rise 
to the procetdings-out of which this appeal 
has arisen was..commenced on-the 28th 
October, 1925. Essentially, -it is a suit .for 
ascertainment of the estate left. by the 
testator Behary Lal, for the due adminis- 
tration thereof,-for partition, for taking 
accounts from the defendant No..1 in res- 
peet of his, dealings. in.connection with the 
estate, for-recovery of -the- moneys, papers, 
ete,,.due.from him and for other reliefs, 
There isalso a prayer, amongst-the prayers in 
the plaint, forthe appointment ofa Receiver. 
As regards this prayer the learned Bubordi- 
nate Judge first of all made an order on 
the 3rd November, 1925, that deri 
orders would be passed on the plaintiffs’ 
filing an affidavit within three days. There- 


states: “Caveats entered by SushilKumar e after affidavits, counter-affidavits and affi- 


Roy and’ Jatindra Kumas Ro? (the plaint- 
ilis Nos. land 2) are to be withdrawn 


davits in reply were filed on behalf of the 
parties and arguments were heard on the 
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question of the appointinent of the Ractiv- 
er on several .daya till -the 10th Decem- 


ber, 1925. On..ths llth: Dacember, 1225, a . 


petition “was filed ou behalf. of the: pldint- 
ifs Nos. land.2and the defendant; No. 1 
asking that the suit might be referred to 
an arbitrator... Oa the 15th Dacember, 1925, 
defendants Neos, 2 and 3appsared and by 
& separate petition made a-prayer for. a 
 yeferenoe of the-cage to. an ‘arbitrator. On 
the 17th Dacember, 1925; . the plaintiffs 
Nos.:3 and 4 appeared: and also prayed. for 
&teferenoe to an arbitration. In accordance 
ewith these prayers: on. the 21st. December 
1925, the learned Subordinate Judge appoint 
ed. Rai Bepin Ohandra Das Gupta Bahadur 
&; retired: Subordinate. Judge, an arbitra- 


.tor to:decide the suit in the terms of fhe | 


petitions that. had.been filed. It may, be 
‘stated here that the task which this.gentle- 
man has: undertaken is purely. matter of 
love, and, it is gratifying.to note that. as 
Tégards his conduct. in.conneoction with the 
arbitration proceedings nothing has. been 
paid on behalf of.any of the parties. before 
us.. It would.be, tedious. to set out.-the 
various. proceedings that took place. before 
the arbitrator. It is sufficient to. say. that 
there. has. been some delay either intén- 
tional or unavoidable, on the part of the 
defendant No.. 1 to produce the, papers that 
the arbitrator wanted, and in: consequence 
of this: delay-applications had from time 
to time to be filed before the Court, reports 
“had -to be submitted by the arbitrator to 
the Court and orders had also frequently 
to be passed against the defendant No, 1 
for the production of the said. papers. - On 
the 25th June, 1926, the plaintiff No. 1 filed 
a: petition in Court supported by. an aff- 
' davit. for the appointment of. a Receiver. 
Thereafter again heaps of affidavits, counter- 
affidavits and affidavits in reply were filed 
on-. behalf of different parties., 
charges were made on behalf of the plaint- 
iff No. 1 stating that the defendant -No. 1 
was causing. delay in the matter of the 
arbitration proceedings, had taken, up. an 
obstructive attitude with.reference thereto, 
and that he had been guilty of negligence, 
misappropriation of funds, fraud, fabrica- 


tion of accounts and things of that sort. 
For our present purposes we do not pro- 


pose tô go into all these in detail... The 
arbitrator was asked by the Court to submit 
his report with regard to this. application 
for the appointment ofa Receiver. On, the 
6th December, 1926, the arbitrator submit- 
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ted & report; juat the sortof report thii ws. 
should hava expected from him whèn ha 
had not yet flaished his enquiry with regard 


‘to the agsounts. In this report he stated 
that there was undoubtedly delay on: the 


part of .the defendant No. lin the: matter of 
submission of account papers and in 
spite of. repeated orders and verbal re- 
quést the papers had:not been filed in - 
time. -As.régards the charge. that bejabeda 
@dllection had ‘been. made by defendent 
No, 1, the arbitrator stated that no definite 


' Goriclusion could be arrived at with regard 
to. this matter without:a local enquiry, He 


a * . || * 


Stated that the defendant No. l. and, his. 
Pleaders had assured him.that there would 
be no, délay in “future with regard to the 
submission of the account, papers. As 
regards misappropriation he stated thatit 
was premature to pass any opinioh on that 


point, before, the accounts. were examined, 
and as regards other charges also he was 
not-able.nor willing to. pronounce ‘any 
‘definite opinion. Thereafter, we find, some 
further, affidavits, were filed on behalf of 


the parties dnd ultimately on the 17th: Febru- 


ary, 1927, thé learned Judge made an order 
appointing & Receiver in respect of the pro- 
perties which formed the , subject-matter of 
the suit. -Iņ pursuance of this. order one 
Babu Rash Behary Chowdhury. was subsequ- 
ently appointed as such Receéiveron the 26th 
February,1927, and he having furnished 
the security bond on the Ist March 1927 a 
writ was.issued in his favour... From these 
orders the present appeal has been preferred. 
on:behalfofths defendant No.1. . . > 

’ The contentions that have. been urged on- 
behalf of the appellant are five in. number, 
To. put thèm as nearly in the words. of the 
learned. Advocate for the appellant as pos- 


‘gible they: are: First, that the Court had 


no jurisdiction to entertain the application 
for the appointment ofa Receiver after hav-. 
ing.reférred the.whole dispute to arbitra- 
fion in accordance with the prayer of all 
the parties; second, that no' case has, been 
miade out. for appointment of a Receiver at 


“this stage of the proceedings when. the 


arbitration is being proceeded, with; third, 
that in any view of the case no sufficient 
grounds have baen made out for'appointing 
& Receiver which will have ‘the effect of 
removing the defendant No..1 from his 
office as executor acting under the Will ‘of 
the deceased testator; fourth, that assum- 
ing a proper case has "been made out an 
outsider should not be appointed as ` Re- 
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ceiver; and fifth, thatif an outsider is to 
beappoiutea the present incumbent  is-not. 
d fit and proper ‘person who should be àp- 
pointed-as such. | E: 
- As regards the first contention reference 
has been made on behalf of the appellant 
to Schedule II. para. 3 of the Code of Civil 
Procedure and to the prayer thatis in the 
plaint for the appointment ofa Receiver, to 
the order-sheet in the suit as showing that 
arguments on the application for the ap- 
pointment of a Receiver had been heard in 


e part at the time when the reference was 


made, and to the terms of the petition 
which, it-has been -coniended, go to show 
thet all-matters arising out of the. suit had 
been referred tothe arbitrator for decision 
and disposal, On behalf of the respondents 
this argument has been sought to be met 
by the technical plea that there has been 
no order extending the time within which 
the--award is to be submitted. by the 
arbitrator, and, that the arbitrator is now. 
dealing with the matter as a Commissioner 
‘and not as‘an arbitrator and that, there- 
fore, the Court had ample jurisdiction to. 


. deal with the question of appointment of.& 


Receiver. This objection of the respondents, 
in my opinion, cannot beallowed to prevail 
in view: of para. 8 of Schedule II of the:Ooda 
of Oivil-Procedure, which enables the Court 
to enlargethe period fixed. -fòr ‘the comple-. 
tion of the award even after-it has. expired, 
and also in view of the fact that there: is. 
réally nothing to-indicate that the arbitra- 
tor-is not still-acting -as such. The appel- 
lant's contention: also, on thé-‘other. hand, 
does not appear to: me-to be well-founded 
Tiere is authority for the proposition that 
where on account of the-arbitration clause. 
in a partnerelip agreement or lease or the 
like, by which the parties agreed- to- refer 
all their disputes to’ arbitration, the Court. 
stays proceedings pending before itself, it. 
retains jurisdiction to deal with -a-:prayer 
for: injunction or for a Receiver [Law' v. 
Garett (1), La Compagnie du Senegal v. Woods. 
(2), Haky v. Windham. (3) and Pini v. 
Roncoroni (4).] In the case of Willesford-v.- 
Watson (5) Lord Selborne -expressed the 
(1) (1878) 8 Ch. D. 26; 38 L. T. 
ts (1884) 32 W.R. lil; 53 L. 


521. à 1 
-(3) (1880) W. N. 108. 


3,26. W. R. 426. 
J. Ch. 166; 49 L. T.- 


E 


(4) (1892) 1 Ch. 633; 61 L.-J. Oh. 218; 66- L:T, 255; 40 , 


> 


45V 97. ` : b s . 9 HN 6 
_(5) (1873) 8 Oh. A. 473» 42184. Oh, 447; 28 L. T. : 
428; 21 W. R. 350, T: ME "A 


: 
To .7 ate 0 
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view that, if since the passing of the Come 
mon Law.Procedure Act parties chose to. 
determine for ihemselves that they will 
have a forum of.their own. selection instead 
of resorting to the ordinary Courts, 8 
prima facie duty is cast upon the. Courts tQ: 
act upon such arrangement. That the. 
plainiiff's right to a Receiver and injunction 
is not a matter to refer can hardly be dis- 
puted. . As regards injunction there is clear: 
authority, see Willesford v. Watson (5) where ` 
Lord Selborne says: “It is said that the 
arbitrator could not grant an. injunction, 
No doubt he could not grant an injunction; 
but he might say that the thing was not toe 
be done, and there being liberty to apply to | 
this Court, this Court would then grant the 
injunction.” As regards Receiver the ap- 
pointment of a Receiver made by an arbi- 
trator will not only be difficult of being 
enforced as between the parties themselves 
but would be.utterly ineffectual as regards. 
third parties.. Of course, itis open to the 
arbitrator to say that some person : should 
be putin charge or management of the pros 
perties, and the Court may then proceed to 
make the order appointing. a Receiver, 
There may be cases whére the parties bay- 
ing agreed to refer.all their disputes to 
arbitration the Court may wait until .the 
questions arising in the action are decided 
by the arbitrator and then consider whether 
the prayer.for Receiver should be granted 
ornot.as was pointed out in: Zalinojf vi 
Hammond (4). - It being the duty of ‘the 
Court to act upon the agreement entered 
into by -the parties themselves .it will'have 
to be ascertained in each individual case aa 
to whatwas actually referred... If the.Court . 
finds. that the question. of, management 
tnierim was also referred it may defer the 
consideration of the question of appoints 
ment of a Receiver in the view that the par- 
ties:by agreement between themselves have 
disentitled.themselves.to the auxiliary relief 
which -otherwise they. could. have from 
the Court. In the. petition for reference 
the words' used are. "to do: all works 
in. connection with the subject matter 
of ihe' suit, and to decide the .euit.'. 
These words, in our opinion, do not. 


* include the passing of orders. for interim. 


protection. Weare accordingly of. opinion. 
that the appellant's first contention cannot 
be allowed toprevail. ! p ae 

(6) (1898) 9 Ch..92 at p. 95: 62 L.-J. Ch. 370; 78 Li 
T. 456. a NE su E UE if H ` ^ 5 Tti DE 


Tx 
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The second and the third contentions 
may be taken up together. We have been. 
addressed at great length and in’ detail on. 
behalf of the parties upon the various 
charges that have been made or sought to 
be refuted. We purposely refrain from exs, 
pressing any opinion on these charges, We 
are of opinion that the findings of Subordi- 
. nate Judge on these charges are not to be 
taken as being approved of by us, Wedo 
not blame the learned Judge for having 
recorded these “findings as we can realize 
e how unhappy his position must have been 
when he was invited to arrive ‘at his con- 
clusions on these charges, and how helpless 
he musthave felt when much’ against his 
will he had to deal with them at a stage at 
which they could not bédealt with, with any. 
degree of satisfaction. . It was only affidavit 
evidencé that was before him, and the 
charges relate to questions of aecounting on 
which the arbitrator has to pronounce the 
final opinion. Judging from the argumenta 
that have been advanced before us we can 
form some idea’ of the acrimonious nature 
of the instructions which the learned Ad- 


Yooates had from their clients, and we feel 


as unhappy on hearing the arguments as-the 
learned Judge must have felt. We consider 
it wholly unnecessary to go into “ these 
matters and we désire to, repeat” and em- 
phasize the warning which the learned 
Judge has given to the arbitrator not to pay, 
any heed to hi8 ‘findings on these charges; 
We are sure, knowing as we do who the 
arbitrator is, that he: will proceed strictly 
on his own’ view in respect of these charges, 
The appéllant undoubtedly is an executor 
whois till now acting under the” Probate 
and in so far us the question arises as to 
whether & Receiver should be appointed 
which, if. done, will’ have the effect of re: 
moving him’ from the management of. thé 
estate, the principles laid down by Woods, 
J. in the well-knowa case of Haines v. 
‘Carpénter (7) quoted at length in the footnote 
to para; 707 of High on Receivers will apply: 
“A strong case‘must bé made out to ‘induce 
. the Court to disposséss a trustee or executor 
who is willing to act" [See also Woodroffe on 
Receiver, Second Edition.(pages’114—146)]. 
The position. of the’ appellant, however, is 
somewhat different from that of an ordinary 

xecutor. Under tha terms of settlement to 
which I have referred:he was to’ act in: coi- 
sultation with, thé" plaintiffs: Nos. T and 


Cun Nad 
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2. That: was the condition on’ wLielé 
the contest in the Probate procéedibgm 
was withdrawn.: That condition -has Fow- 
become impossible. This, in our Opinion} 
is sufficient in the circumstances of the 
present case to justify- -the appointment! 
of a Receiver. The plaintiffs Nos. 1 and 2 
are interested in two-thirds share of the 
properties which would ‘be left after tbe 
legacies are paid and the other directions int 
the Will are carried'out, and their case i8 
that the appellant is delaying thie adminis- 


‘trationin order to keep the properties ia 


his hands as long as possible. Toa certain 
extent and in acertain sense the appellant 
occupies a position adverse to the plaintiffs 
Nos. laud 2and the case bears some ana- 
logy to the one-cited in High o& Receivers 
Fourth Edition, page 869, para. 713. Nearly 
fen years-have elapsed since thë- testator'a 
death, ana it cannot be said that thé testatér 
intended. that the partitiog: of the proper- 
ties would-be so long delayed. -The ad- 
ministration in any~event has nöt beén a 
successful: one, This: in our opinion, ia 
cun justify the order whichhas been 
made. ‘ E Mg . fae "thee Qa 


-. As regards the fourth contention we have 


nominate one of them.as & joint Receiver 
with the appellant, but we are sorry: to note 
that-we'have-failed. In the circumstances 


done aur best to induce the respondents; to 


pointed v we th, M uni : ms 


-n 


"an outsider, must necessarily have o be ap; 


en ar cds iege rad 
"The fifth ‘contention’ has nó" substanee’ 
The appellant took nó part in “the selection 
of the Receiver though asked. by the learned 
Judge. There is really nothing that- can 
be urged against"thé- gentleman who-has 
been appointed." The -cómment: that -hä 
been made as regards the hurry with which 
the Receiver, entered into- pbésession-is not 
deserved as the real reason why he asked 
to be put immediately in possession -was 
that the date for the payment of Government 
revenue was near at hand. 

The appeal accordingly fails and. mist be 
dismissed. with. costs, . hearing-fee.; being 
assessed at 6 gold: mohurs to be divided 
between the, two. Sets: of respondents, viz., 
plaintiff No. 1 and plaintiffs Nos. 2, .3: and 
4. The Receiver -wilt get. hia costs, from 
out of theestate. | iseci 

It-is.neceesarynow to'give.sóme further 
directions to the ‘Receiver in connection 
with this case. We understand that the 
defendant . No; l.has.paid the.:sum..of 


+ 


% 


: 101 
Rs.. 6,587-10-1l in accordance “with our 
order passe! on the 17th March, 1327. 
It. wis understood, when this ordér was 
, mada by us,, that the ‘payment which the 
appallaat would make: of the Government 
revanus in acsordancs with this order 
would. be - -in- the nature of an advatice 
to, tlie estie. The Raeeiver will now 
procead to’ make "the collections -in the 
astate’-and ‘out ‘of the moneys that he 
ili “be able to collect he ‘will, as early 
"BS: ‘possible, ' pay. back to. the appellant 
the. ‘said. gum’ Mis; Rs. ein 1l. which 


- ^i ROC 


ee Eo ia wil be at liberty t to 
borrow: the ‘amount on such’ advantageous 
terms: ag ‘td intérest as may: be - s&üction- 
ad - the learned Subordinate J judge: 
The amount: aforesaid will have-to be paid 
to.the appellant Within thettime, 

s Before parting: with the case we: should 
like to make ‘a further direction, ‘That 
is. in “connection, with ‘the: paper-book that 
has heen prepared in this appeal. It 


has been prepared in tha offize of Babu - 


Surendra Nath Das Gupta, The learned 
Vakil-Bàd very ‘little time~at-his :dis- 
osal “for preparing the typewritten ` "paper: 
[os = It kas been “done in such'& way 
‘deserves our commendation.’ Theré'are 
Very fèw ‘mistakes-and ‘the '-papérs have 


all been well-arranged. We are told the - 


Court. office had - nothing . whatsoever. to 
do' with. the preparation of this - paper- 


"boc ok.. Tf ‘80 any: amount that ‘Has ‘Heen : 
. deposited for work to bê ‘done by the . 


Oourt - office, “but has not bsen'&o doiie, 
will “now be retürned io “the ‘Iéayned 


e Vakil. -" 


Ray, d. —bagtee, 


A. N, A, 


^ Appeal dismissed. 
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Patet (Cal), ol. Id—Order of winding-up Court 
directing officers of Gompany- to appear for exdmina- 
tion, whether appealable—Tests of appealability— 
Judgment. 

In ‘view of the provisions-of s. 202-0f fhe Com- 
panies Act, an order made in-the matter of the 
winding-up of a Company, to be appealable, must 
oóme within the meaning: of the word judgmene as 
used inol. l8 of- the Letters Patent. (Cal). 

-An order made in the matter of the winding-up 
ofa Company by the Court directing cértain officers 
ofthe Company to-&ppear before- the Court for - 
éxaminatton as to their dealings in respect of the 
affairs of the Company does not amount to a ‘judg- 
ment’ and is not, therefore, appealable under s. 202 
of thé Companies Act. 

Mr. N. N. Sircar (with hiin Mr; 8. C. Bosé} e 


for the Appellant. 
Mr. A. K. Roy, for the Official Liqui- 


dator. | 
C. C. Ghose, J.—In this matter my. 


. ‘learned brother Mr. Justice Pearson made 


an ordar on the i7th November, 1996, : by 
which he directed that two ‘persons, nately, 
Madan ‘Gopal-Daga * and H. PF. ‘Pilcher, 
the Directors of the above named Compajiy 
Should appear -before this. Oourt for éx- 


‘amination as to their. dealings.in “respect 
Of the affairs of thé above Company. “This 


order which was made under the pro, 
Visions of s. 195 of the. Indian: Com, 
panies Act (VII of 1913) is the Bubject. 


‘matter of the present appeal, It is un 


necessery for me ‘to: set out ‘the facta” 
involved in the present appeal because: 
the seme are to be found.in my ‘judg: 
inent, dated the 22nd June,-1925, printed 
on pages 37 and 38 of the” papet-book 
aad iu the judgment of Mr. Justice Peat: 
gon, datéd 17th Novémber, 1926, printed 
on pages 23 and 24 of the :ipaper-book. 
A preliminary question has. ‘bean oe 
as to whether the order’ made by ^ 
Justice Pearson on the ‘7th Noveniten, 
1926,-ic an appealable order, | 

Now the rection of the. Indian 'Com- 
panies Act relating to appeals: from orders 
is s 202 and it rüns as íóllows:— 

“Re-héarings of, and appeals from any 
order cr decision made or given'in the, 
matter of the winding up of a. Company 
by the Court may be had in the same 
manner and subject to the same condi- 
tions in and subject to which appeals 
iay be had from’ any ‘order’ or” de- 
cision of the same Court in cases. within 
its ordinary jurisdiction.” 

From the terms of thia section it would 
appear that an order made in the matter 
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of the winding-up of & Company to be 
appealable must come within the mean- 
ing of the word '"judgmeht" as used, in 
cl. 15 of the, Letters Patent, and, there- 
fore, the question resolves itself into this, 
namely, whether the order made by Mr. 
Justice Pearson is 


pellant, , namely, that- thé words "same 
manner" and “same conditions” used in 
8. 202 of the Indian Companies Act mean 
that the. procedure as regards. appeals.from 
orders made in the winding.upof a Com- 
epany by. the Court must-be the same as in 
the-case of orders.made in cases within the 
ordinary jurisdictión of the-Court, and that 
nothing ‘further was intended or is indi- 
cated. That.may or may not be 60; but 
in my view an order made in winding- -up 
inorder to be appealable under. s. 202 of 
ihe. Indian Compánies. Act must. satisfy. 
the. requirements of ol. 15 of the. Letters 
Patent. as. understood: and: explained in 
various decided cases in this Court from 
time to time. lfthat is so, then .can it be 
Raid that-the order made by Mr. Justice 
Pearson amounts to a. ‘judgment’? It is 
urged that it amounts. to a-.‘judgment’ 
inasmuch .as it amounts to. adjudication 


“on the ‘question as to. whether the per-. 


Bons mentioned in the order were liable 
to be examined under the provisions of 
'p: 195.0f the Indian . Companies Act and 
that, «therefore, 
“mination of a: "right" 
-Y.do.nót think.that is the correct, way.o 


looking. at-the matter,- All that was. held 


‘hy Mr. Justice Pearson amounted, to this, 
namely, that.a prima facie. case has been 


made out by the Liquidator for eliciting. 
‘information about: the affairs. of the Com-. 


pany from, these two persons., Their “liabil- 
ity" has`not been determined upon. After 
the best. consideration . that I haye been 
able to give to. this matter, I am. unable 
“to persuade . myself that there has -been 
ny determination of any ‘right’ or‘liability’ 


in this. matter by -Mr,..Justice Pearson. 


‘In -my opinion, therefore, the order made 
by Mr. Justice Pearson. does not. &moünt to 
E ^ udgment" as referred to in cl. 15. of 
“the. Letters Patent, In the view I have 
' taken it is unnecessary for me to go into the 
meritstof the case, . 

The appeal, therefore, is incompstent and 
as such should be dismissed with costs, 

Buckland, J.—The section does not 
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l a. “judgment. " I am 
not unmindful of. the: contention. which. 
has been advanced on behalf. of. the.ap- 


there - has. been.- a -deter-. 
or a "liability." 


165 
give an “unqualified right of appeal. It 
gives such a right, but.in the. same manner 
and subjeci:to the same. conditions in an 
subject to which appeals may. be had from. 
any order or decision of the same Court’ in 
cages; within. its, ordinary jurisdiction, 

Conditions have.to. be.fulfilled and one.of 
the conditions. to be fulfilled’ in the case. of 
an appeal: ‘from, Ban order or. decision of a 
J. udgé.exercising Original Qiyil J risdietion 
is.that the order or.decision.must be.a. judg- 
‘ment: Thai is by virtue. of el 15. of- Ahe 
Letters Patent, besides which, in addition to 
this: section, nothing 4 13. rélied: Upon, as ‘giving 
a right. of: ‘appeal. Unless, therefore, the 
order: ‘of: Pearson, Ji, is à judgmnt-ii. does 
not fulfil the. condition and there ih nothing 
more.to be said, 

The word: “manner, in my opinion, is.in- - 
tended; primarily: at. least, to. Téfer- to.pro- 
cedure. ‘Whether it connotes any ything more 
ig.a.question which may “have. to;be : móra 
fully. considered. in other. circumstances 
hereafter. Whatever its quil and. précise 
significance. mày be, it cannot. ‘assist ihe. 
appellant, on ihis point, | 

‘As to the order, appealed: “against “belih ga 
judgment I agree with.the.view.which my 
learned: brother Has: expressed. and: that 
this. appeal, should be. dismissed, with. cote. 

Appeal. dismissed, 
dy Bey 


PRIVY. COUN T 
, ÁPPHAL.EROM.THE. MADRAS, Higa, Cgunr, 
. April 24, 1; 928: 
iPresent: —Lozd: "Phillimore, - “Lord -Cargon - 
and:Sir Lancelot Sander&on, TONS 
BAKALAGUNA NAYUDU AND: ANOTHER == 
-DavenDANTs~-APPELLANTS. 
' versus. 
OBEN: NA MANUS WAMI N AYAKAR— 
BralRTÍÉE-— RESPONDENT, TIS 


Sale-deed —Agrgement. 4, ven to ré-conve —Ontt 
exercisable by vendor or his, ides t or "assigns Death 
of vendor——Assignment, of benefit of., 


contract. b ‘pens 
dor'sson in favour o dA 


of ‘stranger—Assignee's 8 Suit for 


specific penformange- “Standing. offert or ' "completed 


E th J 1 

n e anuar 89], V S à 
alter « called -. the,- vendor, o on behalf of . sens 
and his son (then ‘a minor) ‘sold the ` village of 
Siyatti being. the. "property. in suit, to V- (Hereins 
after called the vendee) .for a consideration ot 
Rs. 16, 000. .On fhe same day, the vendee executed: à 
registered ‘cqunterpart -dotument,” by Which hg 


.to‘you,T shallagain convey to you the 


: 14 v 

766 
agreed to re-convey ; ‘the village for the same ĉon 
gideration of Rs.‘ 10,060 if the vendor made an 
application ‘for that purpose in the month of Ani 
thirty . years: later. ‘I'he material -terms-of the 
‘counterpart document’. were. as follows: ^: 

“As [have this day purchased. absolutely “for 
Ra. 10 000 ‘the entire-village of Siyatti which belongs 
' said village 
afterarperiod'of. thirty, years, from this- date, i. €.; 
in the Ani .cul&iyation. Season of the thirtieth year 
x ase you. wish tó have the village -agzain, and orf 

our‘ paying thé ‘said -sum of Rs. 10,000 to me.” ` 

T With regard to this document, “the Privy Council 


cpanel with the . High; Gourt in holding - that 


although the, name of the vendor's, son was. nof 
mentioned ^in it, it must be treated as having Deen 
executed ‘by 1 the vendee in favour of the veridor: an. 
lis:son,inasmüch a5:'"the deed. of sale was executed 


.by the vendor, on; behalf of hi$ minor .son as well ag 


on his. own “behalf, dnd the. counterpart document 
was Obviously iütended' to give the right to call 
for a re-conveyance ofthe property t? the . persons 
who'were parties to the .deéd'of sale." : 

-c The. vendor died in 1899,. leaving his- only -B0nj 
surviving lim. a. deed dated the 12th May, “i910, 
the &on:sold, thre said village of , Siyatti to the plaintiff, 
and also executed “in assignment in plaintiffs favour 
Of his'right to the benefit of the ‘counterpart docu- 
ment;:-The,vendde ‘died in or about. the year, 1919, 


. and the defendants.wero. his sons and heirs. 


The month of Aniin fhe' 30th year from the daté 
of the ‘counterpart document’ corresponded to the 
I4th/June to 14th July, 1920, and ‘the plaintiff on the 
29th June, 1920; intimated to the defendants (sozis-of 
the deceased vendee) ..that as assignee: from. the 
veridor’s gon he was entitled to the Ye-conveyaricg 
of the‘property in-suit, at the-same time’ tendering 
the? atipilated :aum ‘of Rs. 10,000. On defendants’ 
refusing to receive the money, "the plaintiff, filed the 
present suit for specific performance ot thé ‘counters 
part document : 

Held, (affirming the Bish, um that the plaintift 
wasentitled to succeed. |p. 768, col. 

It was not a caseofa mere “standing offer” by the 
vendee; on the contrary, there was on the 27th 
January, 180177 4 completed contract between the 
véndese of the one part and the vendor and his son 
of theother part, by “which the véndee. undertook 
for consideration: to ' re-convey thè: Property- if the 
other parties to the contract (vie, the vendor and his 
sop) offered to- purchase the same at the time stated 
and for the amount mentioned. in the ‘counterpart 
document’ and ‘the. benefit of the contract aforesaid 
could bevalidly and effectually assigned even toa 


“stranger such as the plaintiff. |p..767, col. '2.] 


Their Lordships repelled.the contention that the 
Option created by the-''counterpart document” “could 
be exertised only by the vendor and his som pers 
sonally. Taking the terms of the contract .and the 
surrounding circumstances into consideration, they 
held that the option could beexércissd by the above» 
mentioned two persons ar by their heirs or assigns, 


ip. 768, col. 1. 
="Chinna Munuswami Ty y, Sagalapima NENGA, 
100 Jnd. Cas, 399, affirmed. — . m A 


- Appeal irom & dero of ihe Madras Higi 
‘Gourt, (Spencer and Ramesam, : 
A ppeal Buit: No, 481.of 1922, dated. "the 
‘6th March, 1925, and reportéd as 100 Ind, 
‘Qag, 399, reversing that ofthe Subordinate 


“SAR ALAQUNA Savoy i. ‘OHINNA MUNUSWAME NAYAKÁAR. 


in respect thereof, 


1091. 0.1998 
Jugge, Chingleput, ‘dated -the 26th Tung, 
Iu?2. 

The ‘material ner of the case appear 
from their Lordships’ judgment, , The casé 
in ‘the Court below will be found reported 
in 100 Ind. ‘Gas. 399; ' .. 


Messrs. Dunne, p JC. » Narasinham and- 
‘Subba Row, for the Appellan ts. a, 

Messrs. De Gruyther, K. .C., oe 4 
Majid, for the Respondent. |, n 


n “JUDGMENT... 

Sir kawe Sanderson.-—This A 
an'appeàl by the defendants in the suit 
against a decree dated the 5th March, 1925» 
of the High Court of Judicature at Madras 
which reversed a decree dated ‘the 26th 
June, 1922, of tlie Subdrdinate Judge of 
Chingleput. . l ; 

The suit was brought by the plaintif in 
order to obtain a direction: by thé ‘Court 
that the defendants should execute à cont 
veyance of the property in suit in: "fávour 
of the. plaintitt and ‘other consequent 
reliefs. 

The learned Guburdiasió Judge dismiss’ 
ed the suit with . costs; the High Couyt 
allowed the plaintiffs appeal with costs and 
ordered the defendants to execute the 
conveyance in favour of the plaintiff ^88 
prayed,and gave other] nécessary directions 

The material facts of. this case “are ab 
follows;--The defendants are the? aons- of 
ong“ Venkatapathi Naidu; HBy.à deed dated 
the 27th January, 1891, Venkata Subrak: 
manya.Ayyar, On behalt: ‘of himself [amd ap 
guardian of his minor.son.Krish líagami 
Ayyar, sold ihe village. of Siyatti tó- Alb 
aboye mentioned Venkatapathi for the ¢ con 
sideration ‘of Rs. 10,000. 

On the’ same day the parties zési. 
ed what was called a “counterpart: doct 
ment,” by which it. WB8 provided that 
Venkatapathi should :re-Gonvey the said 
village to’ Venkata Subrahmanya after? 
period of thirty years from that date, 4 ‘a, 
in the Ani cultivation season of the thirtieth 
year, in case Venkata Subrahmanya wished 
to have the village again, and upon his pay» 
ing to Venkatapathi the sum of Rs: 10, C00, 

The learned Judges‘of'the High Court 
tréated the "counterpart document" as hayu 
ing beén executed -bý Venkatapathi- iù - 
favour of*, Venkata Subrahmanya and ‘his 
Bon Krishnaeami, though the latter's name 


ud 343 


agea 100 ind, Gas, SUV p A 
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js not mentioned i in the “counterpart docu- 
ment.” 

Their, Lordships are of opinion ‘that this 
was aright conclusion, because Vénkata 
Subrahmanya . and Krishnasami “werd, 
members of a joint Hindu family, and the 
deed of sale was executed by. Venkata Sub- 
rahmanya on behalf of his minor son as well 
as.on his own behalf, and the “counterpart, 
document" was obviously intended to, give 
the right to call-for a re- conveyance “of thé 
property. to the , persons who were Due 
to the deed of sale: l 

In 1897 Venkata Subrahmanya was ad- 
judicated insolvent and in. 1899 he: died, 
leaving. Krishnasami, his only son; surviv- 
ing him.. 

By & deed dated the 12th May, 1910, 
Krishnasami.sold.the village of Siyatti to 
the plaintiff for. the consideration of 
Rs. 19,200." It was agreed on behalf of the 
appellant that this deed contained not. only 
a conveyance of the village but also an 
ássignment.of Krishnssami's right to. thé 
benefit of the "counterpart document." 


By & deed dated the 22nd February, 1916 
the Official Assignee of Madras; dnd-‘‘as 


such the assignee: of the estate and effects. 
of O. Venkata’ Subrahmanya Ayyar." in: 


consideration of. the ‘sum of Rs. 3,000 
conveyed. and assigned. all the right, title 
and interest of the insolvent, Venkata-Sub- 
rahmanya, in the house " and lands in 
Siyatti village. described inthe schedule 
thereto unto the said Krishnasami Ayyar. ` 

“Ib. appears-that both Venkatapathi and 
Krithnasami died in or about the year 1919. 

c.On:the 29th June, 1920, notice was given 
on behalf of ‘the: plaintiff to the defendants 
alleging that the plaintiff. was the assignee 
from Krishnasami, and as*such was en- 
titled sto. the .reconveyance of-the pro- 
perty in suit. There is no question before 
the. Board as'to the. sufficiency of the tender 
pf. the money referred to in the notice, nor 
is there any question as to. whether the 
re-conveyance was conog for at d Proper 
time, : j “xo 


On the 12th J ds 1920, the resni suit 
-was instituted by the plaintif. ; 

On the 16th February, 1921, thè widow of 
Krishnasami executed what was called a 
deed of release.in favour of the plaintiff, 
The deed recited, among ' other matters, 
that Krishnasami had settled matters with 
the Official Assignee and had obtained from 
Lim. a sale-deed for the benefit of the 
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re-convey the villagb to- 
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plaintiff i in his’ own name, and had ‘handed 
the same over to the plaintiff, 

-It ‘concluded by- stating that’ from the 1 
date on which Krishnasami executed" ihe 
sale to thé plaintiff, neither Krishnasami, 
nor his widow, who. was his heir, had any 
interest in the property comprised ih. the 
sale, and. that even if there should be any 
interest possessed . by the widow. she. relin: 
quishéd the same- to the plaintif; |. 

, The evidence of the ‘plaintiff with respect 
to the transaction with'the Official Aésigne 
was to the effect that he, had’ contributed 
the .sum of . Rs. 1,500, part. of the Rs, 3,00 
paid to the Official Assignee, | and that 
Krishnasami had. given to him the re- 
ceipt . which the Official Assignee. had 
granted in respect of such payment; 
that the deed of the 27th February, 1916.* 
was-.executed in favour of Krisbnàsami 
because the Official "Assignee htd said thaf 
it:must betaken in the name of Krishna: 
sami,-but that the deed ,was obtained 19 
safeguard, the plaintill's interést and far 
his benefit: and that the deed was handed 
by. Krishnasami to the plaintiff aiter it had | 
been registered. 

; The -main question in this appeal, 18 
whether there was a contract made on ‘the 
vith January, 1891, between Venkatapafhi 
of ‘the one part and Venkata. Sübralimany 
and-Krishnasamiof the othér part, by which 


Nenkatapathi undertook for consideration 


to reconvey the property if the. other 


parties -to.the. contract offered to pürchasá: 


the Bameé at. the time. stated , and for, the 


amount: mentioned in .the- “counterpart 


document,” or whether, as alleged on. behalf 
of the:appellants and held by, the learned 
Subordinate Judge, there was no comple éd 
contract,. but only a. standing’ offer By 
Venkatapathi, the benefit.of which. could 
not. be- assigned to a stranger' Buch'.as 
the plaintiff, until. the offer had. been 
‘accepted by the. tender of the amount in 


June, 1920, and the offer had ripened | into 


a contract to buy and sell. m 
Their Lordships are of opinion that thate 


was: a completed .contract. between, the 


parties on the 27th January,1891... ^. 
All the elements necessary to constit its 
a-.contract were.present, There wasan 
undertaking on the part of Venkatafathi, tb 
Venkata. Subráh- 
manya and- Krishnasami in the- event; ‘df 


YP 














"The ; date 27 J iso obviously E ap or EET 
February 1918.—x. ak] Hs 
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their calling for a conveyance at the time 
and upon the terms set out in the ‘‘counter- 
part document." The time at which thé 
option was to be exercised and the price 
which was to be paid for the property were 

'specified. | P se | 

"There was consideration for the contract 
because: Venkatapathi, by the sale of the 
27th January, 1891, obtained possession of 
the propérty, and Venkata Subrahmanya 
received Rs. 10,000, besides acquiring the 
right and benefit of getting back. the 
village upon tlie conditions specified in the 

"Counterparjdocument," ' S 
"Their Lordships, therefore, concur with 
the conclusion of the learned Judges ofthe 


©. o- — c!» — t4 °? 


Bs 


x 
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"Assignee, and that the benefit of the cor- 
írüct never was assigned to the plaintiff. On 
the other hand, it^was argued on behalf of 
“the plaintiff that on the insolvency of Ven- 
kata Subrahmanya the joint family proper. 
Xy remained in the joint family subject to 
‘Avy action which the Officiel Assignee might 
take to get possession of. Venkata Bubrah- 
inanya's share. x 


“In view of the facts of this case their. 


. Lordships do not think itnecessary to enter 
upon. the consideration of this question or 
1o décide. which of the above-mentioned con- 
Yentions is ‘correct, because whichever of 
e ‘them be adopted, their-Lordships are of 
‘opinion that the plaintiff must succeed. 
:^; I£ the first of the above-mentioned contem 
tions be adopted, the-plaigtif is entitled 
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to rely on the conveyance of the 27th 
Febraary, 1916*, .by which. the Official 
Assignee, conveyed all the right, title 
and interest of the insolvent Venkata 
Subrahmanya in the village to Krishna 
sami. Itis clear on the evidence that this’ 
conveyance, though taken in the name of 
Krishnasami, was on behalf of, and for the 
benefit of, the plaintiff, who had ‘supplied’ 
part of the money paid to the Official Assig- 
nee and who had already purchased the 
village and the benefit of the’ contract 
dated the 27th January, 1891, for valuable 
consideration. MN. 
CKrishnasami had at the time of the con- 
veyance by the Official Assignee no interest 
in the village or the coniract, a3 was subse- 
quently acknowledged by his widow and 


If the second of the above’mentioned con- 
tentions be adopted, then” the ‘deed of the 
12th May, 1910, by which Krishnasami con- 
vayed the village and assigned the benefit 
of the contract of the 27th January, 1891; 
to the plaintiff is sufficient ‘to support the 
plaintiit's’ title and his right to'sue for thë 
enforcement of the said contract. 

Their Lordships, therefore, are of opinion 
that whichever of the above-mentioned. 
contentions be adopted, the benefit of the 
contract had become vested in the plaintiff 
before the institution of the suit, and the 
plaintiff, having made an adequate tender 
of the amount specified in the contract at 
the time mentioned therein, was entitled 
to call upon the defendants, the sons and 
heirs of. Venkatapathi, for a, conveyance of 
the property, ^ "b ' i 
“ Their Lordships are of opinion that .the 
decree ofe the High Court dated the. bth | 
March, 1925, was ‘correct, and that this" 
appeal should be dismissed with costs, 
They wil humbly advise His Majesty 
accordingly, l l 
“E, Je Ecc Appeal dismissed, 

Solicitors for the Appellants:—Mr. H. S, 
L. PE n | 

olicitors for the Respondent:—Mesera, 
Douglas Grant & Dold, xn 


“The date z7th is obviously a shp for 737. 
February 1016.—K. J. R. y ip for zénd 
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Frasr Civit APPEAL No, 24 or 1927, 
October 26, 1927. 
Present :—Sir Guy Rutledge, KT, . 
Ohief Justice, and Mr. Justice Carr. 
~ TAN SEIK KEÉ-—APPELLSNT 


- versus . f 
0. A. M. C, T. FigM-—-RESPONDENTS- : 


Provincial Insolvency Act (V of 1920), ss. 28 (2), 42 
—Refusal of discharge, whether terminates insolvency 


> proceedings—Suit against insolvent after such refusal | 


—Leave of Court, necessity of. 
The refusal of discharge.of an insolvent does not 
terminate the insolvency proceedings and does not, 


therefore, remove the bar imposed by 8.25 (2) of the 
‘Provincial Insolvency Act against the commencement . 
‘of-a-suit against the insolvent without leave of Court. 


‘Rowe & Co..v. Tan Thean Taik (2), followed. 
, Maung Po Toke v. Maung Po Gyi (1), overruled. -- 


“* Second appeal from the judgment of the 
District Judge, Toungoo. 

4. Mr. Khoo, for the Appellant. 

., Mr, Lambert, for the Respondents. - 

'" JUDGMENT.—This is an appeal from 
‘a judgment of the District Court of Toungoo 
"decreeing plaintiff respondent's suit. 


' ' Tneappellant was adjudicated an insolvent ' 


in 1924 and his discharge refused in 1925, 
‘The learned Judgehéld, on the authority 
of a decision of Mr. Justice Das in Maung 
‘Po Toke v. Maung Po Gyil), that whena 
Qourt under 8,42 of the Provincial Insol- 
yency Act, refuses the diacharge of an insol- 
vent the proceedings had terminated so far 
as the Oourt was concerned and that s. 28 
(Z) ‘of the Act which provides that nothing 
Bhall be done against the property of the in- 
solvent or against the insolvent without 
the leave of the Court during the pendency 
of the insolvency- proceedings, do, not ap- 


p y. wed. du ` i 
"in effect, the learned Judge's decision 
Would make an order refusing an insolvent 
his discharge tanta:nount to an annulment 
of the adjudication. We are unable to 
agree with this decision. There is no .pro- 
Vision in the Provincial Insolvency Act, 


whereby, on the refusal of an insolvent's 


discharge, his. property which vested ‘on 
adjudication in the Court or.a Receiver, 
re-vests in the insolvent; and although 
the wide powers of review conferred on 
the Court by the Presidency. Towns In- 
Bolvency Act. ate not reproduced in the 
Provincial Insolvency Act, there seems to 


be ñothing to. prevent the.” insolvent 
renewing his application for discharge. 
in cage fresh circumstances might jus 


1) 02 Ind, Cas: MILAR, 402; A, 1, R,-1026 Rang, 2” 
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tify him ‘in doing so. From a perugal 
of theDiary inthe present case it would 


seem that so far as the Court was concerned 
the proceedings were very far from being 


‘terminated, as the’ Court subsequently èn- 


tertained and passed orders in respect of 
thesale of property belonging to the insol- . 
veni's estate. We are accordingly of. opin- . 
ion that the proceedings werenot terminat- 
ed by the refusal of discharge and that the 
leave of the Court was necessary before any 
suit could be brought. The decision of Mr. 


- Justice Lentaigne in Rowe & Co; v. Tan 


Thean Taik (2) was under the Presidenty 
Towns Insolvency Act. ‘For the reasons 


already given, the principle of that decision 


applies equally tocases under the Provins 
cial Insolvency Act. : 
For the respondent, however, itis urge 


“that the Insolvency Court has in fact grant- 


ed leave in the.present case. The District 


. Judge is undoubtedly the Insolvency Judge 


and the entry in the Diary of the present 


' ease ori 8th July, 1526, runs as follows :—. 


“There is an application for permission to 
gue the defendant:as the defendant is an 


.undischarged insolvent. Subject. to what 
“the defendant may-have to say, I- grant the 


permission applied for.” 


r 


In our opinion this satisfled the ‘provi 


. sions of 8,2 (2) of the Act, -and the- grant 


of leave was a matter within the disceretión 
of the Court with which we would not be 
‘disposed to interfere unless for very good 
reason. "We are unable to say whether the 
earned District Judge would have been 
disposed to grant thé “leave if he had not 
‘considered himself bound by the decision 


. already cited in Maung Po Toke v. Maung 


Po Gyi (1). The decree cannot give the re" 
spondent a preferential claim on the assets 
of the insolvent's estate, though it may 
facilitate execution against ¢he insolvent 
in person in the absence of a protection 
order, Inour opinion, leave has in fact 
been given. Conseqüently, thé appeal faila 
and must be dismissed with costs, | ‘ 
SA. NVA; | Appeal dismissed, , 
"S 84 Ind, Cas, 909; 2 R. 043; A. I, R, 1026 Rang: 
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"INE SIONER'S COURT. 

SECOND CiviL ApPEAL No. 106. B or 1926. 

nu February 11, 1928. 

* Present: —Mr..Ghulam Mohiuddin, A. J. O. 

NARAYAN DHONDOPANT. 
—DRFENDANT—APPELLANT. - i 


. . versus EE Be 
SANGIDAS BIHARILAL AND OTHERS 
—PLAINTIFFS— RESPONDENTS. `- 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 


NARAYAN DHONDOPANT v, SANGIDAS BIHABILAL. 
';4 NAGPUR JUDICIAL COMMIS- 
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sion of time upto 8th November, 1924, 
agreeing to pay such interest as the Court 
orders. Hestated in the application that 
he gould not pay the amount on.the due 
date,as thecrop was not ready, and also 
because he could not borrow the required 
amount. This application was supported 
by an affidavit. The decree-holder refused 
to accept the amount, and objected to any 
extension of time. As another defendant was . 
not served the case was adjourned to 20th 


r. 3—Preliminary decree—Date fixed for payment of 
money—Right of judgment-debtor for extension either 
* before or afier—"Good cause" 


December, 1924, on which date the Pleader 
for the decree. holder, who already had six 
weeks to consider over the defendant's 
application, requested the Court to grant ® 
him time, to reply to the application, which 
was granted up to 17th January, 1925. 
Narayan submitted an application on 
13th November, 1924, for being allow- 
ed to deposit Rs, 386-9-0 in Court to 
be payed to the decree-holder and the 
Court on thesame date passed the following 
order "Filed by Mr. R. V. Chandorkar, 
Pleader, N. N. to receive the amount of 
Ra. 386-9-Ofor pay ment to plaintiff and pasa 
& receipt", and the amount was deposit- 
ed on 2Uth November, 1024. After framing 
issues and examining witnesses the Court 
ordered on 8rd April, 1925, that, in 


-—LAáberal interpreta- 


tion. 

. The defendant can, as of right, by payment into 
' Court on ér before the day fixed in the preliminary 
. decree ina suit for foreclosure redeem the property 
. but after that day has passed, he can only apply, 

for an extension for payment and the Court ‘may, 
, upon ‘good cause’ being shown and upon such terms, 
. Íf any, as it thinks fit, from time to time.postpone 

"the day forpayméent. [p. 770, col. 2; p. 771, col. 1) 

. ' The defendanf must state some good reason for 
Sxtension of timà,'and the words "good cause’ will 

-beliberally interpreted with leniency towards the 

- debtor in the case of a first enlargement. [p. 771, col, 


L] 

'. .- Second appeal against the- decree of the 
:Qourt of the Second Additional District 
-Judge, Amraoti, dated the 24th November, 
- 1925, in Transfer Civil Appeal No. 30 of 


1925. 


*. Mr, M. B: Niyogi, for the Appellant. 
red W. B. Pendharkar, for the Respond- 
- ents. - 


JUDGMENT.—It is expedient to give 
"A brief statement of the facts so far as they 
are material for the purposes of this appeal. 
“The preliminary decree for foreclosure was 
‘made on 26th January, 1924,in Civil Suit 
: No. 314 of 1922 by the Subordinate Judge, 
Main da ordered that the defendants 
-can redeem the ‘property by paving int 
Court Rs.. 373-4 on or beire jou J aly. 
1924, and if they fail to make such payment 
nor before the said 20th July, 1924, they 
shall be debarred from all right to redeem 
‘the property. No payment as ordered having 
‘been made, the mortgagee applied on 
‘80th July, 1924, for a final decree de- 
claring that the defendants are debar- 
sed from all right to redeem the mort- 
gaged property, and on this application, the 
Court ordered on 27th August, 1024, that 
notices beissued to defendants to show 
cause against the application, Defendant, 
Narayan, appeared in Court on 8th Novem- 
ber, 1924, and expressed his willingness 
to pay the decretab ameunt just then, 
pad also filed an application for exten- 


its opinion, under the circumstances of 
the case the property should not be 
foreclosed and the period should be 
extended, and ordered payment of interest 
at Rs, 2 per cent, per mensem from the date 
fixed for payment up to 3rd April, 1925, 
and allowed defendant to deposit the 
balance within 15 days, which was deposit- 
ed on 14th April, 1925, and passed a final 


‘decree on 18th April, 1925, in favour of 


defendant No. 4 Narayan. 
` The decree-holder appealed against tha 
said decree and the learned Second Addi- 
tional District Judge, Amraoti, has allowed 
the appeal and has passed a final decree for 
foreclosure in favour of decree-holder, 
Against the above decree Narayan has filed 
this appeal, and it is urged on his behalf 
that the lower Appellate Court ought not to 
have interfered with the judicial discre- 
tion exercised by the trial Courtin grant. 
ing extension to Narayan. ; 
The defendant can as of right, by pay- 
ment into Court on or before the day fixed 
in the preliminary decree, redeem the. pro- 
perty, but after that day has passed, he can 
only apply, under the proviso for an extens 
sion of the time for payment and the 
Court may, upon good cause shown and 


109 L- O. 1928 OKINNASWAMY THATHAGHARIAR Ù. SRIRANGAM NALLAN. 771 


upon such terms (if any) as it thinks fit, the whole amount asordered by the first 
from. time to time pastpons the day for Court, and, therefore, the decree dated 
such payment. The date fixed for pay- 18th April, 1925, passed in his favour by the 
ment in this case was 26th July, 1924, and Sub-Judge, Ohandur, is restored and the 
on 8th November, 1924, the defendant was decree passed by the Second Additional 
ready and willing to pay the whole amount, District Judge, Amraoti, is set aside. The 
with such interest as the Court ordered, and respondents will pay the costs of the appel- 
stated the reasons as to whyhe could not lantin this Court and the -Courts below. I 
"pay the amountin time, and on 20th Novem- fix Rs, 20 as Pleader's fees in this Court, 
~ ber, 1224, with the permission of the Court G. R. D, Decree set aside. 
deposited the amount. The question to be : . 
decided now is as to whether the trial Court 
wai rigat in extending the timé by about i 
four months, and in allowing Narayan to ——À 
* pay the amount. 


As observed by Stanyon, A. J. O., in 
Balkishan v. Atmaram (1), “the primary 


object of a mortgage is to secure the pay- MADRAS HIGH Cou ! 

a RT, 
ment of debt, usually much below the BEOOND Civit ApPgaLs Nos. 1363 or. 1993 
market value of the property mortgaged, It AND 1548 or 1993 
is not intended, atleast by the mortgagor, August 25, 1997. 


and ostensibly also by the mortgagee, to ame . e 

work asa rd "a UM T herefore, P d Scr A anger 
& mortgagee who gets baek his money, with - ; 
"Compensation for any delay whieh the A. AE WAN a TUA OHARIAR 
‘mortgagor could not reasonably avoid, THATHAOHARIAB Anp S 

suffers no hardship." In this case it ia DzrFBNDANTS Nos. 2. 8 em 
perfectly clear that the mortgagee suffers ASPBLLANTS IN S. A No 1383 or 1993 
no hardship whatsoever and gets back his AND RESPONDENTS IN SA No 15 
money with interest at 2 percent, per OF 1923 » A. No, 1048 
mensem frum the date of payment upto REUS 
the. date .of order, 'The defendant must SRIRANGAM NALLAN 


atate -some good reason for extension of 
time, and the words "good cause” will apo ee op a HAH 


: bə- liberally interpreted with leniency to- . 
wards the debtorin the case of a first en- ™ Ps c 3 n dT RUE jd 
largement. The defendant applied for Civil Procedure Code (Act V of 1008, s. 8— 
extension, because according to him, there Religious Ofice—Duty attached’ to honours and 
. was a “failure of crop, and because he emoluments in temple—Claim, whether ‘enforceable im. 


could not.raise the. necessary amount in Gil! Oourt—Limitation Act (IX of 1908), Soh. I 
bakah A Art. 124—Suit by office holder against trust 
“time, He-diled an affidavit ia supportof For recovery of emoluments—-Limitation, a aks 


` his: application and has on solemn afirma- An office in connection with a temple must really 
tion Fed the facts in Court. The = du ous kde bundle of dutiee de to be per- 
.plaintifs. filed an application on 17th  T0rmec oy Some person under a particular designas 
. January, 1925, 46, two months after the A m carrying with it certain emoluments. [p, 772, | 
defendant had filed his application, and Where to certain honours and emoluments attached 
‘after taking. one adjournment to reply to the toan office ina temple, there was also the specific 


facts contained in de | ication, duty of having to be present at the beginning and 
t dus ae ae e end ofthe religious ceremonies, there was Ei odios 
à ad ] y p S IQ of sucha nature asto make it a civil claim with 


-gupport of their application, "The facts al- regard to which Civil Courts will have jurisdiction, 
leged by the defendant for non-payment by  [ibid,] on 


the due date seem to be true and the trial A Suit intended to be covered by Art. 124 of 
: : Sch, I ofthe Limitation Act must b 
Oourt has rightly extended the time for plaintif who claims the Sioe frm ceu id 


.papment.In my opinion the facts as point- that time holds the office himself. Where a plaintiff 
-ed out above afford good cause for a first apne ka a of ee a bs recover 

; : r 3 attached toan office therei 
„enlargement, Naray an has already paid there is no allegat®n that the office was held dione 


E mo 42 ee a 1 h a : 
. (1). 26 Ind. Oas, 701; 10 N. L, R. 150 at p, 154. a EAER person, Art, 184 haa no application, 


* 


H8 


.The right to emoluments accompanies the office 
RSI és incidental to the office, and cannot be held to 
br lost where the office itself is not lost. [p. 773, col. 


t Second appeals against a deeree of thé 
District Court, Chingleput, in A. B. No. 
9.of 1922, preferred against that of the 
Court. of the District Munsif, Conjee- 
varam, in O. 8. No. 51 of 1917. 
Messrs. K. Balasubramania Iyer and 
N. Chandrasekara Ayyar, for the Appel- 


lants in S. A. No. 1363 of 1923 and Respond- ' 


ent in No. 1548 of 1923. 

Messrs. C. .Narasimhachariar, for the 
Plaintiff-Respondent- in S. A. No. 1363 of 
1923 and Appellant in No. 1548 of 1923. 


JUDGMENT. 

Srinivasa Ayyangar, J.—Three 
Points have been raised and argued by the 
learned -Vakil for the appellants, Mr. K. Bala- 
subramania Iyer in this second appeal. The 
guit from which this appsal has arisen was 
instituted by one Ssirangam Nallan Ohakra- 
varthi Singarachariar for a deelaration that 
he isthe legal holder of the offies of what is 
called third Arulapad or third Thirtham in 
the temple of Sri Devaraja Swami at Con- 

eevaram . and .foran injunction restraining 


. the defendants, trustees for the time be- 


ing of the temple from interfering with 
the discharging of his offlee and also for 
the recovery of emoluments for a period 
of six Years prior to suit, . 

. In the Court of first instance the Dis- 
trict Munsif granted the decree in favour 
of the plaintif. The same was confiftmed 
by the lower Appellate Court with some 
blight modifications. And hence this second 
appeal, mM. 

' The first point that was argued was that: 
it has not been proved by the plaintiff 
(hat there is in connection with the suit 
temple an offieg ofthe kind. It was argu- 
ed ‘by the learned Vakil that all that was 
fet out in the schedule to the plaint was 


“in the nature of mere honours and emolu- 
ments, that there were no duties really 
< indicated as those liable to be discharged 


by the holder of any such office and that, 


therefore, in modification of the view of 


both the lower Courts, we should come to 


' the conclusion that the existence of no such 


office in this temple kgs been established; 


e If the matter were res integra. no doubt we. 


Should have experienced considérable dif- 
fleulty in eoming to & conclusion on the 
facts whether what has bæn alleged by 
jhe plaintif really constitutes in its true 
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nature an office. An office in connectio® 
with such jnstitutions must really be re^ 
garded asa bundle of duties liable to be 
performed by the same persons under 2 
particular designation and carrying with 
it certain emoluments. In this case it has 
bsen undoubtedly found by both the lower 
Oourts that one of the duties of the office 
is to be present at the performance of re- 
ligious ceremonies especially at the begin- 
ning and attheend. "There is a consider- 
able body of evidence on the record to 
show that such presence at the perform- 
anca of religious ceremonies was nof 
only usual, not only in the nature of a 
right, but alsodistinctly an obligation of 
duty. It is, therefore, not a case in which 
the lower Oourts have come to the conclu- 
sion without any evidence whatever. I 
consider there is considerable evidence and 
at any rate some portion of the evidence is 
undoubtedly of areliable character. Nor 
is there anything in the nature itself of the 
act required to be performed which may 
lead meto suppose thatit cannot possibly 
be regarded asa duty orobligation. The 
presence at the performance of religious 
ceremonies of persons who are or may be 
supposed to be well-versed in the rituals 
and the manner of performance may be 
regarded as notenly useful but necessary 
in the interest of the institution. : Though 
undoubtedly ifone has regard only to the 
origin of these honours and emoluments 
one cannot help thinking that they must 
have beenat any rate at one time only, 
intended forthe purpose of showing par- 
ticular distinction to the members of &pe* 
cial families either on account Of their 
learning or on account of the services ren 
dered by him to the institution, still there 
can also be no doubt that in course of 
time certain specific duties have become 
at any time engrafted on to these honours 
and emoluments and having regard to the 
course of decisions in this Court, it isim- 
possible at the present day to hold that. 
even though the performance of obligation 
or duty of such character may not possess 
all the aspects ofa regular office, still. it 
does not constitute an office of such & 
nature as to make ita civil claim with res 
gard to which Civil Courts will havejurise 
diction. There is at least one duty, there» 
fore, attaching to this third Arulapad or 
Thirtham which both the lower Courts-have 
found and no reason has been shown why 
ox how that findingis not correct, If, theres 
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‘fore, there is at léast' one specific duty and 
Where are alsoemoluments it follows „that 
34 must be regarded as.an office, -- ^: -> 


The second question that was raised 
-was with tegard to’ the. prdof afforded by 
the plaintiff of his title to the office: As 
Yegards this it seems -tó nie' that thé fnd- 
ing.of the both the Courts is based on legal 
evidence and it is not for ua sitting in 
--Begond appeal to question the aonclusion 
of fact arrived at by both the lower Courts, 
No question of misdirection or law arises 
; with regard to it, 


The third and the last question that has 
-beon -raised is one of . limitation. The 
learned Vakil for the appellant argued that 


the claim of the plaintiff must have been. 


held to have become barred by the Law of 
Limitation, He contended that the plaint- 
iffs action must be regarded as one for 
the recovery of the office. and, therefore, 
the learned Vakil referred to Art. 124 of 
the Schedule to the Limitation ‘Act. If 
we take into consideration the terminology 
used in the three columns of that Article 
of the Limitation Act, it is. clear that thë 
nature of the suit intended to be covered 
by that Article must be a suit filed by a 
plaintiff who claims the office from a person 
who at that time holds the office himself. 
Theterm “enjoyed (?)" inthe third column 
makes the position abundantly clear. Here 
the plaintiff has not alleged ‘that the office 
is now being held adversely to. him 
by any other person. The suit is only 
against the trustees of the Dévasthanam 
for tle recovery of the emoluments, 
Incidentally, of course, it is also for -a 
declaration because the circumstances were 
such that this title to the office was denied 
audit was denied even in the suit itself 
by at least some ofthe defendants. -There- 
fore, there is no question with regard to 
limitation with reference to Art. 124:° If 
not that, what is the Article that can be 
regarded as applicable to the: present case? 
None at all because ifthe plaintiff had not 
lost the office by adverse possession of it 
by some body else the only way in which 
he could have lost the office would be by 
dismissal from the office by the. trustees; 
no, such thing has ever been suggested 
aod, therefore, there is no redson whatever 
to suppose that the plaintiff has in any 
manner lost the office provided the finding 
igaccepted that ho has been the bolder 


we 
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ofthe office. If then he has not.lost.the 
office, how could he be | regarded as having 


lost the right to emoluments? The right 


to emoluments accompanies the office as . 
it is incidental to the office.” No doubt, it 
might be open to the. trustees to have 
pleaded "that. the plaintiff not having 
discharged, his `. duties he was either 
suspended or ‘dismissed or thaf he was 
fined, and as: the ‘proper " services have 
hof been rendered by him he hesno right 
to sue for the recovery of the emoluments, 
If such question had been raiged it would 
have beenthen for the Oourt to decide 
whether on such allegations the plaint- 
iff would still be entitled to the emolu-. 
ments. But though the defendants came 
into Court as trustees representing the 
Devasthanam they raised no such pleas 
and there are no allegationg whatever of 
any failure onthe part of the plaintiff either 
by himselfor by his deputies to perform 
the prescribed duties ef his office. The 
defendants have only to thank themselveg 
if they ‘have not raised the necessary. 
pleas which have enabled the. Oourt to 
pronounce upon it one way or another, 
In these circumstances it follows that there 
is really no substance at all in the plea. 
of limitation set out on behalf ofthe appel. 
lante anywhere in ihe written statement, 
These ‘are the only three qüestions, It 
follows that the second appeal fails and 
must be dismissed with costs, . l 

The learned Vakil for the appellants 
also raised a question about the order of 
both the lower Courts that the costs award- 
ed to the plaintiff as against them should 
be paid by them personally and not from 
and out of the temple funds. I was at. 
one stage inclined to consider that having 
regard to the conduct of the plaintiff himself, 
in not having really performed thé duties 
of this office at least personally for a 
considerable time there was some justifica- 
tion for the: defendants contesting the 
guit. But it turns out on an examination 
that the appellants for whom: Mr. Baia- 
subramania lyer appears are the present 
trustees of the temple and there is no 
representation here on behalf of the 
other appellants who were trustees at. 
the time and against whom alone the 
order for payment of costs personally 
has been made. Itcould not possibly be 
yegarded, that with reference to this 
matter the sante learned gentleman could, 
appenr for both reka of appellants beeauso 
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bhera is conflict of interest and itis clearly 
in the interests of the institution that the 
orderfor costs, made against the trustees 
personally should, if possible, be sustained. 
In these circumstances it bas become 
clearly unnecessary to consider that 
uestion. The second appeal is, therefore, 
lismissed with costs. 
' There is a cross- -appeal S. A. No, 1548 
of 1923. on behalf of the respondents, 
That relates to four .matters. The first 
three of these are matters relating to the 
honours and emoluments to which the 
pun is entitled, and they have been 
ealt with by the lower Appellate Court. 
The objection taken in the appeal to the 
decree of the lower Appellate Court is that 
the learned Judge was wrong in disallow- 


ing to the measure he has disallowed items . 


Nos. 1, 15 and 16in the Schedule. As regards 
all these matters I do not see any reason 
to interfere, [ have not been persuaded 
that the learned Judge in the Court below 
eame to a wrong conclusion even on fact 
with regard to these matters. In any case 
no question of law can be regarded as 
capable of being raised with regard to 
them. I, therefore, come to the conclusion 
that in respect of these three matters the 
view taken by the lower Appellate Court 
was right. 

The other matter, however, is on a 
diferent footing entirely. That relates 
to an omission in the decree as drafted 
by the Court of first instance with regard 
to item No. 6 claimed in the Schedule to 
the plaint in the list of honours and 
emoluments. It was really allowed in its. 
judgment by the Court -in favour of the 
plaintif but for some reason or other, 
very probable owing to some clerical error 
or mistake it came to be omitted in the 
eopy of the decree which I understand 
was furnished te the plaintiff. No ques- 
tion was raised with regard to this matter 
in the lower Appellate Court as it might 
have been and no applieation was made to 
the Court of first instance for rectification 
of the decree on the ground that it was 
merely due to discrepancy between the 
judgment and the decree. But as the 
mistake has been pointed out, I think it is 


necessary that the decree should be. 
passed. 


amended. The decree: therefore, 
will, if necessary, be amended by including 


in it item No. 6 that is set out in the 


Schedule. But having egani to *the fact 
thatthe plaintiffappellants in this second: 
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appeg] might have obtained the- same 
relief very easily even by an application to 
the District Munsif's Court, I think it is & 
casein which there should be no order as to 
eosts. i 

. Otherwise the second appeal i is dismisé- 
ed with costs. 

Curgenven, K-I- agree that S. A. 
No. 1363 of 1923 should be dismissed with 
costs and to the order. proposed by my 
learned brotherin 8. A. No. 1548 of 1923. 

V, N, V. Appeals dismissed, 


à E 
eel 
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LAHORE HIGH COURT. 
Sgoonp Oivit APPEAL No. 1944 or 1926," 
October 21, 1927. 

Present :—Mr. J ustice Dalip Singh. ` 
MOHAN LAL AND anotHer-~P1 ATi 
APPELLANTS 
versus 
Musammut TULSAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Evidence—Admissibility of evidence doubtful 
Benefit of doubt. 

If it is doubtful whether evidence is admissible or 
inadmissible the benefit must be given i favour of 
the admissibility of evidence. (p. 775, col. 1.) 


Second appeal from a decree of the Dis- 
trict Judge, Karnal, dated the 31st March, 
1926, affirming that of the Subordinate 
Judge, Fourth Class, Rohtak, dated the 
27th March, 1925. 

Mr, Mehr Chand Mahajan, for the Ap- 
pellanta. 

Mr. Shamair Chand, for the Respondents: 

Jd UDGMENT.—In thiscase the plaint- 
iffs sued to set aside an adoption claiming 
that they were reversioners in the fifth 
degree and setting out the pedigree-table. 
The trial Court held that the plaintiffs had 
failed to prove that they were related to the 
defendants and, therefore, they had no locus 
standi to sue, The District Judge also 
came to the same conclusion on appeal. The 
learned District Judge, however, rejected 
the evidence of seven witnesses on the 
ground that it was inadmissible.ds hearsay; 
This rejection forms the main ground for 
the second appeal. 

Counsel for the appellants in his. opening 
argument contended tbat- these ^ stste- 
ments were admissible under. s.” 32 (5) of 
the Indian Evidence Act. He did not press 
his plea that they were also admissible 
under s. 32 (6),and obviously they are not 


within the latter clause, "They also are not 
admissible under s. 32 (5) because tho ‘con- 


ditions necessary for the applicability of 
B. 32 (5) have not been proved, and under s. 


10iitlay on the appellants to prove those. . 


Gonditions. Counsel for the appellant, how- 
aver, subsequently contended that the state- 
ments were relevant under s. 50 of the 
Indian Evidence Act. He relied on the 


. following rulings:—Debi  Pershad Chow» 


dhry v. Radha Chòwdhrain (1), Sabe 
Ali Khan v. Khair Muhammad Bhan (2), 
and Mi Me v. Mi Shive Ma (3), all Privy 
Council cases: also on Ramakrishna 
Atyar v. Chinna Vengammal (4), a Divi- 
Sion Bsnch ruling of the Madras High 
Oourt. In reply Counsel for the respond- 
ents relied on Shafiq-un-nissa v. Shaban Ali 
Khan (5) with respect to s. 32 (5). As re- 
gards s, 50 he contended that it had never 
been urged in the Courts below and that, at 
any rate, even under s. 50 the matter was 
doubtful, and, therefore, this Court should 
not interfere in second appeal, Had it been 
any question other than a question under 
the Evidence Act, and I had found myself 
in doubt as to whether the law propounded 
by the learned District Judge was right or 
wrong, I would have accepted this argu- 
ment of the Oounsel. But I am unable to 
do so on a question of evidence because it 
1s & principle of law that if it is doubtful 
whether evidence is admissible or inadmis- 
Bible, then the benefit must be given in 
favour of the admissibility of the evidence. 
However,on reading through these state- 
ments I find that s. 50 cannot be said to ap- 
ply in the circumstances of this case. The 
Witnesses give no pedigree-table but state 


vaguely that they are related to the parties ` 


and, therefore, know that the parties are 


related in the fifth degree. As regards their — 


personal knowledge they refer to their 


- previous conduct in attending certain cere- 


monies described as oos moos. What oos 
moos is, is nob clear, but the evidence to my 


1) 32 0.81; 9 O. W. N. 161; 311. A. 160; 8 Sar. P! 
o 708 (P. O.) | e 
(2) 67 Ind. Cas. 264; 3 Lah. 48; 30 M. L. T. 237; 20 
A.L J. 427; 7 P. W.R. 1922; 35 O. L. J. 514; 43 M L, 
J.49; 4 U. P. L. R. (P. O.) 39; 1 P. L R. (P. O) 1922; 
À, I. R. 1922 P. C. 139; 49 I. A. 74 (P. C.). 

(3) 14 Ind. Oas.475; 39 O. 492: 11 M. L. T. 109; 
(1912) M. W. N. 301; 15 O. L. J. 276; 9 A. L. J. 276: 
14 Bom L.R. 204; 22 M. L. J. 360; 160. W., N. 529: 
5 Bur. L. T.65; U.B.R. (1912), I, 11b: 39 L A. 57 


P. O.). 
(£) 26 Ind. Cas. 110. , 
(5) 26 A. 581; 9 O. W. N. 105; 6 Bom. L.R. 750; 7 O. 
a, 299; 311 A. 217; 8 Sar. P; O. J: 674 (P. O.) 


BUKBANI 9, WASUDEO, EP 20. s EEE: 
mind itself shows that the attendance of., 
persons other than relatives is "possible "a£". 
these aeremonies, and, therefore, the’ eon": 
duct of these persons in attending: thes885^ 
ceremonies does not show that they .are- 6-3 
latives of the parties or that they had ‘any:*: 
special means of knowledge. 


E 
^. 
+ omae 
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When asked 


how they know the relationship ofthe par- 
ties they all relied on the fact that Bhats 
at these ceremonies used to recite the pe- 


digree-table of the parties and hence they . 


knew the relationship. At best this evi- 
dence would only prove some kind of rela- 
tionship between the parties and would not’ 
prove agnatic relationship. 


» 


*- 


- 


I, therefore, . 


coosider that the statements are not admise. 


sible even under s. 50 of the Indian Evi- 


dence Act for the only purpose for which 


` they would be of any use to the present ap- / 
pellants, namely, in proving agnatie rela- `- 


tionship. Even if I] am wrong on this point, 
I have read the whole of the evidence given 
both by the plaintiffs and by the defendants 
and I agree with the trial Court in holding 


that the plaintiffs have failed to prove the. 


pedigree-table propounded by them or their . 
 &gnatie connection with the defendants, : 
The appeal, therefore, fails and is diss. 


missed with costs. 
ER. L, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Sroonp OivIL APPBAL No. 49 or 1926, 
March 14, 1928. 
Present:—Mr. Findlay, J. C., and 
Mr. Prideaux, A. J. O. 
SUKRANI--PLAINTIFF—ÁPPELLANT 
versus : 
WASUDEO AND oTBRERS—DEFENDANTS— 
< RESPONDENTS, 
C.P. Tenancy Act (I of 1920), s. 2 I—' Appropriating," 
meaning of—Crops taken legally by sub-tenant—8, 21, 


whether applicable. 

The word ‘appropriating’ in s. 21 of the O P. 
Tenancy Aot of 1920 means to take to one's self in 
exclusion of others, or to claim or use as ,by an 


exclusive right, and would not apply to crops raised . 


and taken by a sub-tenant legally in possession. 
Second appeal against a decree of the 


District Judge, Saugor, dated the 20th * 


October, 1925, in Civil Appeal No. 73 of 


1925. l sf 
FACTS.--It was admitted that daring 


Sambate 1980 and 1981 the respondent 


` Appeal dismissed, -? 


"is. 


yegpondent No. 2 Madari the sub-tenant of 
eértain occupancy fields and that the fists 
of rent were in- arrear when the suit’ was 
filed by the plaintiff-appellant. - 


"Plaintiff claimed these arrears with-in- - 
terest and a decree was given against the - 


tenant, Wasudeorao, respondent No, 1. 
Relief was asked against defendant No. 2 

Madari on the ground that he had appro- 

priated the rabi crop of Sambat 198], i.e., 


the! crop reaped about March, 1925, and- 
was liable to the extent of that crop unders. ° 
91ofihe Ténaney Actio pay the claim for - 
The lower Court dismissed. 
the claim against respondent No 2 Madari - 


the arrears, 


holding that he had not appropriated the 
produce in the sense of s. 21 of the Tenancy 


Act. 
; . ORDER. 
"Prideaux, A. J. C.—(November 10, 


1927.)—' The question raised in this suit is- 


one of considerable importance to landlords 


in the Province. It is “whether a sub- - 


tenant of an occupancy holding who has 
grown and reaped crops in such holding is 


liable to the landlord of the village for - 


atrears ofrent under s. 2l of the Tenancy 
Act?” 


JAISHT RAM v. SUJO, 
No, 1. Wasudeorso, was the tenant-and the - 


my 
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Sp eats 4 ua: cee 
^ - LAHORE HIGH COURT; |. 
SBzoND OiviL ArPEAL No. ZU83 oF 1927, 7 
January 11, 1928. — P 
Present;—Mr, Justice Addisons — ^ — 
JAISBI RAM, Mixon, Tarovdu Musammat ~ 

^ PRABHI s18 MoTHER—PLAINTIFF— '. 
APPELLANT ` l 
veraus ` 
SUJU AND ornERS—DEFÉNDANTS— 

RESPONDENTS. 

Compromise—Compromise by father, validity of— 
Bona fides of compromise, finding on nature of —Second - 
appeal —Punjab Courts Act (VI of 1918), s. 41.: |... 
Where a father enters into a bona-fide compromise , 

in a pending litigation, his sons are bound by suth 
compromise. 5 7% ” 
Ralla v. Mula (1), followed. i 
A finding that a compromise entered into by father : 


is a bona fide one, is: one of fact and cannot be , 
impeached in second appeal. * 


Second appeal from a decree of the’ 
Additional Judge, Kangra at Dharamsala, . 
dated the 6th June, 1927, affirming that 
of the Subordinate Judge, Third Olass, | 
Kangra, dated the 19th March, 1927. 

Mr, Anant Ram, for the Appellant. 

Mr. Mehr Chand 
spondents. 

JUDGMENT.—Jaishi Ram, 
Suju, sued fora declaration that he was ` 


“the owner ofhalf of li kanals,4 marias 


Mahajan, for the Re- . 


“son of — 


of land. The suit has been dismiesed-and | 
he has come here in second appeal, Suju’ 
and his brother Pathana jointly owned the | 


Findlay, J. C.—(November 11, 1927.)— 
I will sit asa Bench with Second Addi- 
tional Judicial Commissioner to decide the 


point mentioned. 
ORDER OF THE BENCH, 
Findlay, J. C. and Prideaux, A. 
Jd, C.—(March 14, 1928.— We have no 
hesitation in deciding the question put to us 
in the negative. The word “appropriating” 
of s. 21 of the Tenancy Act of 1920 means, 
in our opinion, to take to one’s self in 
exclusion of others, orto claim or use as 
*by an exclusive right, and would not ap- 
ply to crops rafsed and taken by a sub- 
tenant legally in possession. 
Let the record be returned. 
Mr. K. V. Deoskar, for the Appellant. 
Mr. A. Razak, for the Respondent. 
JUDGMENT. 
Prideaux, A. Jd. C.—(March 14, 
1928 )—The only question for decision in 


this appealis that decided by the Bench. 


whose decision was sought on it. The 
result is that this appeal fails and is‘dis- 
missed with costs. Appellant will pay the 
respondent's costs. 


G. E. D: Appeal dismissed, ° 


land, On the 23rd of October, 1901, Pathana 


sold his half share by a’ registered deed ` 


of sale. The same Pathana sold the re- 


maining half share on the 24th February, . 


1923. The vendees sued for a declaration 


that they were the owners and that Suju- 


had no right in theland though recorded | 
as ownerof half. The suit was compro- 


mised on the 29th July, 1924. Buju accept- ~ 
ed Rs. 100 from the vendees and relin- ` 


quished his rights, The son has now come . 


into Court on the ground thatthecompro - 


mise was not binding upon him and that. 


. 


there was undue influence upon his father, ` 


The trial Court held that there was no 


evidence of any kind as to undue influence, - 


In the first suit Suju admitted that the 
vendees had been in possession of the 


-whole land since 1905, the year of the. 


earthquake and that he had never taken 
any Steps to getany produce from them. 


In these circumstances it held that there ` 


was a bona fide compromise in a pending . 


‘litigation by the father of the present 
plaintiff who acted prudently. This find- | : 


ing was upheld by the lower Appellate 


4 


2 


e 
> 
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Dourb "who has hold that the Suits was 
collusive. ^ 7 LONE E NE 
-On this finding, whichis one of, fact, it 
seems to mè that this second appeal “must 
be dismissed, where ‘a father enters into 
a bona fide compromis», his sons. are bound, 
and I need only quote Ralla v. Mula (l)in 
support of this proposition. For. ths reasons 
given I dismiss this appeal with costs. 
DR s xo Appeal-dismissed. > 
1:(1) 103 Ind- Cas. 400; 8 Lah. 716; A-I R. 1927 Lah, 
827,38 P. re RR e Ca 
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| NAGPUR JUDICIAL COMMIS- - 


E . SIONER'S COURT... pr^ 
.. SECOND. Crvit Aperat No. 90.B or 1927. . 
3 February 2, 1928. o a 


_. . Present:—Mr. Kinkhede, A. J. O. ©: 
is e GANPAT KADTAJI—DEFENDANT. ME 
6 .. No. 2— APPELLANT . 
E Versus -a M 
. SHAMLAL AND oTHERS—PLAINTIFF. AND ©: 
. Derenpants Nos. 1 AND 3—HESPONDENTS. |: 
Transfer of Property Act (IV of 1882), ss. 42, 95—. 
Transfer for value—Prior contract of. sale— Notice— 
Burden of proof—Prior mortgage paid off by pur- 
chaser—Purchase invalid—Purchaser, whether "gets: 
rights: of prior mortgagee—Partial redemption—, 
' Apportionment of mortgage-debt—Principle. to.. be: 
followed. : M 
Tt is for the transferee for value to plead and 
prove that his purchase was without notice of the' 
prior contract. of sale. The law will'impute- such’ 
notice to the subsequent transferee, so as to prevent: 
him from asserting his rights as agaist a prior 
contractee, whose rights have germinated ina prior 
contract of sale. [p. 778, col. 1.] ae e 
“A purchaser is entitled to be clothed with the. 
rights of the mortgagee, who has been paid off by his, 
predecessor-in-title and is entitled to set up those. 
rights in answer tothe claim of the rightful owner. 


even if his purchase is held to be invalid. [p. 778, cols. - 


1&2. 
pM. v. Subbarayudu (D, Chama Swami 
^v. Padala Anandu (2). Tangya Fala v. Trimbak 
Daga (3) and Ramprasad v. J askaran (4), followed. 
A agreed to sellan item of property to B and 
B obtained a decree for specific performance against: 
A. A subsequently sold that item to C. C redeemed a: 
prior incumbrance over this item and other properties 
by paying Rs. 1,509, and ina suit by B for posses- 
sion contended that he was entitled to be subrogated * 
to the position of the mortgagee and should be 
paid*the whole amount paid by him, to the mort- 


agee: 
i Held, that’ B was liable to pay toC only a pro- 
portionate share of the amount paid by C for which 
the item purchased by H was liable. [p 778, col. 2, - 


Appeal against a , decree ofthe First . 


Additional District’ Judge, ‘Akola;dated 
the 29th November, 1926, in Civil Appéal . 
No. 13 0f1996.. " ^^ "- Dto 

` Mr. D. W; Kathale; for the Appellant. `- 
. Mr. G. R. Deo, for the Respondents, — ^ 
`: JUDGMENT.—The defendant Ganpat, 
whosé transfer was affected by the doctrina 
of lis pendens as against the plaintiff 


; , Shàmlal, redeemed the prior incumbrance, 


dated 20th April, 1910, for Rs. 1,500 -by 
payment of Rs. 1,900 to the mortgagee 
Anantram Mangalehand ‘of Pipri on 7th 
March, 1917. The plaintiff, who: had madè 
à contract of purchase of field No,’8‘on 3rd 
December, 1909, with his vendor Chandra- 
bhan, sted’ for” specific performance’ of 
that contract of sale and' obtained & deeree 
on 12th November, 1913, and : secured a 
régistered . conveyance through Court and 
tried to enter into possession «thereof, but 
was resisted’ by ‘the defendant -Ganpat, 
By~a chain of transfers: Ganpat~ acquired 
a title tothe. said’ field which. originated 
in a sale made. by ‘Chandrabhan on: 16th: 
September, 1916, in- favour of Nemichand. 
But the sale being subsequent to-the passing 
of the detree dated 12th November, ‘1913, 
against him even the'sale in favour of 
defendant Genpat was' invalid. and’-eould’ 
not affect the rights of the~ plaintiff: But 
ds the present ^ defendant- Ganpat's pre: 
decessor-in“title’ Nemichand had satisfied 
the “incumbrance dated 20th -April, 1910, 
so far as field No. 8 was concerned ~ by the 
aforesaid payment of Rs. 1,500 he claimed 
subrogation and asked that, if. he was not 
entitled;to resist’ plaintiffs right to--pos- 
gession: as owner, he "should be--held 
entitled'to be-subrogated ‘to the position of 
the mortgagee Anantram and be reimbursed 
with the amount which was paid for freeing 
the field No. 8 fróm- the mortgage incum-» 
prance e *. x 59 0 0 — 2. a 
' According to- the- plaintiff, defendant. 
Ganpat was not entitled to bereimbursed: 
with theamountspent by himin redemp- 
tion as his fale was invalid and his. pay- 


, ment was officious or, at any rate, one made’ 


by him in performance of his own under-. 
taking. On the-other hand, the defendant: 
Ganpat'scontentión is that the plaintiff 
is not “entitled to oust him from posses- 
sion as it was never;pleaded -by him that 
his transfer was with noticeof: his prior. 
contract ofsale and that, in any case, the 
price of redemption paid by him, namely, : 
the whole of *Rs,--°1,500 -should be made. 
good to him as a Condition’ presedent to» 


| his being ordered 


st 
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to vacate possession in 
pleintiff's favour. In short, there should 
be no apportionment or proportionate 
reduction of the amount payable to him in 
is suit. l 
wo lower Appellate Court held that 
Ra. 1.509 were paid to the mortgagee for 
redemption of the mortgage by Nemichand 
and that taking the proportion of the 
value offield No. 8 in the same ratio 
which the entire principal sum of Rs. 1,500 
bore tothe value of theentire property 
govered by, the mortgage of 1910, the 
amount of debt allotable to field No. 8 
came to Rs. 285.9 only. Accordingly the 
decree for possession was made conditional 
on payment of Rs. 285-9. —— — 
Boththe parties being dissatisfied with 
the decree as passed have come up in second 
al. . ! 
AP A the plaintiffs appeal must fail 
and that of defendant Ganpat must partial- 
ly succeed. I will deal with the defend- 


ant Ganpat's appeal first. 


Ganpat's predecessor-in-title Nemichand 


acquired no rights as a purchaser 


as against 


transferee for value to plead and prove 


that purchase was without notice of the 


‘or contract of sale. This is clearfrom 
s 2T (26) ofthe Specific Relief Act. The 
law will impute notice 
transferee, of the prior contract of sale, 
so asto prevent him (subsequent trans- 
feree) from asserting his rights as against 
& prior . contractee whose rights have 
germinated ina prior contract of sale. 
The transfer to defendant Ganpat’s pre- 
decessor-in-title cannot, t 
any precedence over plaintiffs, The result, 
therefore, was that so far as the transfer 
pf equity of redemption aud the ‘right to 
possession was concerned they became 
effectively transferred to plaintiff by virtue 
ofthe decree and conveyance enforcing 
the contract instead of to the defendant 
Ganpát's ! 
title of Nemichand as purchaser, there- 
fore, failing, Ganpat'stitle also failed and 
he was rightly held liable to hand over the 
purchase to plaintiff. 

But by virtue of the payment which 
Nemichand madeto Anantram, the mort- 
gage-debt so far as it rélated to field No. 8 
was satisfied, and to that extent, Nemi- 
chand became clothed with the [ights of 
Anantram,2s mortgagee. The question is, 
conld the defendant, set up those rights 
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the plaintiff. It is for the 


to the subsequent 


therefore, have. 


predecessor Nemichand. The 


- 
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in answer to the plaintiff's claim, I think 
he could do so, on the authority: of the: 
following'rulings:— . EX d 

Syamalarayudu: v; —Subbarayudu -(1), 
Chama Swami v. Padala Anandu(2); Tangya- 
Fala v. Trimbak Daga (3) and Ramprasad v; 
Jaskaran (4). m E 


The next question is what was the, 
price of redemption he shculd have paid, 
or, in other words, should he be reimbursed 
with the whole of the-expenses incurred 
by him in freeing field No. 8 or with only 
ihe expenses properly incurred, namely, 
the proportionate amount of the debt 
which fellto the share of that field on 
thesameratio which the whole of the 
principal sum bore io the value of 
cee of the mortgaged property in 
No doubt, the defendant, by getting only 
field No. 8 freed from the mortgage which 
comprised other fields also, has conferred 
a special benefit on the said field and the 
plaintiff has derived advantage from it. 
Ordinarily, the rule is that he who wants to 
retain the benefit must bear. the burden 
alse, and, therefore, plaintiff must pay back 
to defendant-appellant the entire amount 
paid to the mortgagee. But the persons 
interested in the properties not so released 
are not parties to this appeal, and since, ag 
held in Imam Ali v. Baij Nath-Ram Sahu 
(5), they are not bound by the apportion- 
ment which defendant chose to make with. 
Anantram, and it is their right to insist 
that not more than a proportionate share 
of the mortgage-debt shall be levied upon 
the properties in their bands and pince it 
is also clear that plaintiff is not bound by 
the defendant's apportionment of the debt 
in aratio different from the one appliea- ^ 
ble to such cases, I think, I must hold, in 
view of the provisions of s. 95 of the Trans- 
fer of Property Act, that, plaintiff is liable 
to re-pay to defendant only such expenses 
as could be said to be properly incurred. 
Any expenses incurred which were in excess 
of the proper share of the debt could not 
betreated as properly incurred. J, tLere- 
fore, hold that plaintiff is liable for the 
proportionate amount of principal money 
allotable to field No. 8 at the date of the 


(1) 21 M. 143; 7 Ind. Dec. (w. s.) 457. : 
(2) 31 M. 439; *3 M. L. T. 395; 18 M. L J. 306. 

(3) 35 Ind. Cas. 794; 40 B. 646; 18 Bom. L. R. 700. - 
(4) 82 Ind. Cas.489; 21 N.L.R. 21; A.I. R. 1995 


Nag. 73. 
. (5) 33 C. 613; 10 o. W. N. 981; 3 C, L, J, 8760 — 7 
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mortgage, and its subsequent interest down 
to the date of the satisfaction, i'e, from 
1910 to 1817. n s 

-. The l5wer Appellate Court, however, held 
plaintiff liable for the principal sum of 
Rs. 285.9 only, and setting: off interest 


against usufruct decreed possession subject 


to: payment of Rs. 285-9. In. doing so it 
committed an error of disallowing interest 


' for the period during which the defendant- 


appellant or his predecessor had not .enjoy- 
ed profits, The interest on Rs.,.285:9 for 
such a period subject to the rule:of damdu- 
pa? must be allowed to. the extent of only 
Rs. 285-9. The plaintiff was, therefore, liable to 
make good to defeudant-appellant Rs. 285-9 
plus Re. 285-9=Rs. 571-2 out of Rs. 1,500 
which the latter had paid to the mortgages 
for redeeming field No. 8 and nothing more. 
I, therefore, allow theappeal of. Ganpat.to 
the extent of Rs. 285-9 only with-.propor- 
tionate costs. The contesting. respondents 
shall bear their own costs of this appeal... 

. This finding disposes of the. plaintiff's 
appeal also as he is held liable to make 
good the aforesaid amount. -As a con- 
sequent of this, . plaintiff's appeal. must 
fail and the same is dismissed with costs... 

G. B, D. A ppeal dismissed. 


- LAHORE HIGH COURT. - 


-Frmsr OivIL APPBAL No. 2309 og 1923. : © 


November 15, 1997, ' ; 
. Present :—Mr, Justice Fforde and Mr, 
: Justice Agha Haidar. 
SANWAL DAS-—PLAINTIFF—APPELLANT - 
i veTSUS : 
- KURE MAL ANDOTHERS—DEFENDANTS — 
RESPONDENTS. : 
` Hindu Law—Joint family—Presumption of joint 
ness—Acquisition.of property in name of one person, 
effect-of —N'ucleus of property, necessity of —Acquisi- 
tion of joint property without nucleus—Co-parcenary, 
requisites for formation of—Contraet Act (LX of 1872), 
s. ló—Undue influence, definition of—Onus pro- 
bandi. A 
The presumption of Hindu Law is that every 
Hindu family is joint in food, worship and estate and 
that a, party who desires to establish the contrary 
must prove it. [p. 781, col. 1.] e x 
If once & family is proved to have been a joint 
Hindu family then it is a matter of absolute in- 
difference whether the’ name of one or the other 
member of the family appears in a particular docu- 


mont evidencing the acquisition of property. [ibid.] 
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There is nothing either in theory or practi i 
excludes the possibility of members P tha ls 
family starting a , family fortune holding it ag 
members of a joint Hindu family and thereby 
clothing it with all the legal qualities and incidents “ 
of ps un Dope ip? 82, col. 2.] 

arsandas aramsey v. Gangabai (5 
Narandas v. Motibai (6), ned to eee E 

For the formation of a co-parcenary in Hindu Law 
nucleus of property is not absolutely necessary, Pro- 
vided the persons constituting it stand in the relation 
offather and son orother relation requisite for a 
Go-parcenary system and those persons by living 
messing and worshipping together and throwing all 
the property acquired jointly into one common stock” 
manifest theirintention to deal with one another and 
with outsiders as members of a co-parcenary system 
ms em oe [2bid. | ; 

' Undue influence is not established by 
relations‘of the parties having been Eu ne us 
one naturally relied upon the other for advice, and 
the other was ina position to dominate the will of 
the first in giving it. Up to that point influence 
alone has been made out. Such influence may be 
used wisely, judiciously and helpfully. - But, whether 
by the law of India or the law of England, more 
than mere influence must be proved soas to render 
influence, in the language of thè law, “undue”. Tt 
must be established that the person in a position 
of domination has used that position to obtain un- 
fair advantage for himself, and so to cause injury 
to ihe. person relying upon his authority: or aid 
And where the relation of influence has been es- 
tablished and the second thing is also made clear 
hamely, that the bargain is with the influencer and in 
itself unconscionable, then the person in & position 
to use his dominating power has the burden thrown 
upon him, and itis a heavy burden, of establishing - 
affirmatively thas no domination was practised so as 
io bring about the transaction but that the grantor 
of the deed was scrupulously kept separately advised 
in the independence of a free agent. (p. 784, col. ] ] 

Poosathurai v. Kannappa Chettiar (9) and Raghu- 
math Prasad Saku v. Sarju Prasad Sahu (10), fol- 


lowed: - 
‘Fost appeal from a decree of’ the 
dated - the 


Sub-Judge, First Class, Delhi, 
on us 1993. : 

ala Sardha Ram, R. S.. and Mr. M 5 
na z eunt the Appellant. nee 
. Lal Moti Sagar, R. 8., and Mr. Sh } 
Chand, for the Respondents. *  . : eon rd 
; ro B AEN . 
— Agha Haidar, J.—This is an 
from a decree of the learned Senior den. 
ordinate Judge of Delhi dismissing the 
plaintiff's suit with costs. For the pur- 
poses of understanding this case it ig 
necessary to give below a short pedigree :— 


-— maan NG 


SITA RAM, | 
is 898) 
Ne i Chand ) 
ana and, Gauri M 
© (died 1904) (died 1888} 
- Sanwal Das, ‘Kate M : 
(plaintiff). (dofendant) 


180 
“The plaintiff came into Court on the 
allegation that, when his father, Nanak 
:Ohand, died, he was left an orphan aged 
‘five years only, his mother having died 
+ duriag the lifetime of his father; that 
‘he was brought.up by the wife of Bhana 
Mal, the son of the father's sister, and 
- that he lived with her up to 1x07 in 
“which year the defendant brought him 
“to his own house, Paragraph 4 of the 
.plaint contains clear allegations that no 
‘ancestral property had been left by the 
«grandfather Sita Ram that his father 
‘was separate from Kure Mal, and that the 
“property in dispute was the exclusive 
property of the.plaintifi's father in which 
‘the defendant had no share or interest. 
‘The plaint goes on to say that in the 
"year 1918, as a result of deception and 
 :misrepresentation by the defendant the 
“plaintiff was led to believe that the pro- 
perty in dispute was the joint family 
property of the parties and consequently 
-the plaintiff was induced to execute the 
‘deed of partition dated the 27th of July, 
"1918. The plaintifi's case is that the said 
“deed of partition was obtained by the 
-defendant when he was in a position to 
"dominate the will of the plaintif and 
“held out threats to him that, unless the 
‘plaintiff executed the deed, he would be 
turned out of the family house penni- 
‘Jess, There is also an allegation of fraud, 
and it is finally prayed that “it may be 
‘declared that immoveable property, orna- 
-ments, cash and household goods entered 
‘in list ‘A’ attached’ tothe plaint entirely 
"belong to the. plaintiffand that. the deed 
‘of partition, dated the 27th of July, 1918, 
“tg ineffectual and null and void as agaltst 
the- plaintiff" There is also a further 
“prayer about the rendition of account of 
moveable property including cash and 
ornaments, Wut the claim as to this relief 
was subsequently withdrawn under an 
order. of the Court dated the 6th of 
“April, 1921, with liberty to bring a fresh 
it. | 

"be written statement is a lengthy 
‘rambling document, but substantially it 
comes to this that the family of Nanak 
-Ohand and Gauri Mal was a joint 
Hindu family, that they carried on joint 
business, and thate the property in suit 
was the joint family property, having 
been’ acquired with the help of joint 
family funds. It ig algo pltaded that 
the deed of partition, dated the 27th of 


t 
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“July, 1918, is a genuine document in 
“thal -it was executed ab the instance -of 
.the plaintiff -and with the mutual free 
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consent of the parties, The allegations 
of fhe plaintiff as regardas- fraud, ‘misre- 


. presentation, deception and -undue - in-/ 


fluence are specifically -controverted and 


.it is further’ pleaded that the deed of 


partition waseffected by-the plaintiff after 


“due deliberation-and that it had actually | 
-been acted upon by the parties. l 


In appeal the learned Counsel for the 


-plaintiff-appellant, Mr. Sardha Ram,- tried 
-to shift his ground á little, while trying 


to establigh the clear allegations contained * 
in para. 4 of the plaint that the plaintiff's 
father was separate from’ Kure Mal and 
‘that no ancestral property was left‘ by 
‘Sita Ram, the grandfather of the parties 
the learned Counsel attempted to put for- 
‘ward an alternative claim to the effect, 
“that, even‘ if the family was a joint 
Hindu family, the property: standing in 
the name of Nanak Ohand was his separate 
‘and self-aequired property to which the 
rest of the family was not entitled. This 
line of. argument was not open to the 
earned Counsel as it was an entirely à 
new case which was not. even foreshadowed 
either in. the .pleadings of the -parties, 
or in the judgment of the Court below, or 
even in the grounds’ of appeal in thia 
Court, However, the attempt in the very 
early stage of the arguments broke down 
and the appeal was argued on the plead- 
ings of the perties and the issues framed 
thereupon. 

Sanwal Das, the plaintiff, attained the 
age of majority, thatis to say, eighteen 
years, sometime inthe year1915 andthe 
partition did not take place until about 
three years afterwards. Kure Mal was un- 
doubtedly looking after the property in 
suit on behalf ofthe plaintiff as well as 
on his own behalf according to the de- 
Ífendant's case, but after the death of his 
father it cannot be said that the plaintiff 
remained entirely under thé tutelage and 
guardianship of Kure Mal. The plaintiff 
himself admits that up to the year 1907, 
ie, three years after his father's death 
he lived in Rhana Mal's house; but there 
is ample evidence on the record that the 
plaintiff in his younger days was a truant 
and used o fight with the defendant and 
would occasionally run away from Delhi 
to Meerut where his sister lived, so that 
it cannot be said that Kure Mal was the 


P 
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only person under whose guidance and 
protection the plaintiff lived. Kyre Mal 
brought about the marriage of the plaint- 
iff and after this marriage the plaintiff's 
father-in-law was also in a position to look 
after the plaintiff and safeguard his inter- 
ests. The . present suit was brought on the 
30th August, 1920, that is to say, more 
than two years after the execution of the 
- deed of partition. It is true that the plaint- 
iff had a. périod of three years under 
thé law within which he could bring a suit 
for the cancellation of the deed of parti- 
tion- but this interval of more than . two 
years is significant and throws some doubt 
at least upon the-bona fides of the claim. 
Now the crux of the case is whether the 
family of Nanak Chand was joint or sepa- 
rate. “If ib turns out that the family. was 
joint then it would be open to the plaint- 
if. to- get the deed of partition.set aside 
only . if it could be shown that he was.de- 
privéd of what was. his own by -fraud, 
déception or undue influence practised upon 
him by the defendant. .The pedigree, as 
noted above,.is/& very simpleaffair. . The 
presuniption. of Hindu Law is that every 
Hiadu family. is joint. in food, worship 
and. estate, and thata party. who. desires 
to establish the. contrary must.prove it. ;. 
JA number of documents are relied upon 
by the plaintiff in order to show. that Nanak 
Chand acquired. separate property and was, 
thereforé, separate from the family. ` There 
are seven sale-deeds beginning from 1863 
down to 1886. Five of these are in the. 


name of Nanak Ohand alone, while in two: 


the name of Gauri Mal, thefather of the. 
defendant. also appears. Then dhere is, 
a. recéipt dated the . 5th of February, 1886,. 
executed by one Sagwa i in favour of Nanak. 
Ohánd, and there is further a deed of, 
réleasé dated the 26th of J uly, 1888, exe-. 
cuted’ by one. Mathra Das in favour. of, 
Nanak Chand., To this may be added. 
Bale certificate, dated the 2nd of. March, 
luu3, also in the name of Nanak Chand. 
who was a decree-holder in the suit. "Thess 
documents are not of much help ‘to. the 
plaintiff because if once the. -family is 
proved to have been a joint Hindu family, 
then it is a matter of absolute indiffer- 
ence whether the name of one or the other 
member of the’ family appears in a par- 
ticular document. : We notice that in. two 
of the documents at least dated respective- 
ly the 28th‘of ‘April, 1873, and the Ist of 
March, 1886, the name of Gauri Mal appears 
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along ES that of ‘Nanak Chand. It may 
be mentioned here thatin 1902, that is to 


gay, while Nanak Ohand was alive, four 


shops were purchased in the joint names 
of the plaintiff and the defendants, and 
again in 1908, after the death of Nanak 
Ohand three propertieé were purchased.in 
the joint.names of Kure Mal and the 
plaintiff, This is very. significant. and 
shows that, even in the lifetime of Nanak 


‘Chand, Kura Mals name. appeared as a 


purchaser along with the plaintiff, the only 


Bon of Nanak Oband, althougb, accordinge 


tothe plaintif Kure Mal was a man of 


no substance and was hardly likely to pur- 


chase any property. It need hardly be men- 
tioned that all these propértiés, that is. tà 
say, the four shops purchased ‘during | the 
lifetime of. Nanak Ohand' and the three pro- 
perties, puréhased after thé death of, Nanak 
Ohand, are. included i in the deed of partis, 
tion. . 

= Before discussing. the. orabevidence,. ‘which 
has been. adduced of behalf of. the’ parties, 
it may be mentioned. that Nanak ‘Ohand 
was undoubtedly a man” of, considerable 
business. capacity. seeing ' that, “according 
to „both the parties, - Le: was principally 
instrumental in immensely. augmenting the 
fámily -fortunes from very.hümble beginr. 
ings.. He was-a native of Delhi where the 
standard. Of .an ordinary, citizén's . intelli: 
gence. is. fairly. high ; and where plenty. of 
legal.-talent was available. ‘for the purpose 
of obtaining legal advice. “If Nanak Ohand, 
who, aceording.to the. plaintiff himself, was 
&.man of seventy at the-time of hia. birth 
and died.at the age of. geventy. five, was 


‘really separate from the rest ‘of the: family 


and the sole owner of his fairly. extensive 
property, then it does not stand to reason 
that he should not have consulted some 
lawyer and executed a Will, ora deed of 
gift "giving. away. the whole of his propere 


ty to nis-only son, the child of his old age. 


The motherof the plaintiff had died about 
four years before the death of Nanak Ohand, 
Nanak Ohand must have been known that 
fhe child, -after.hi8 death, would beleft an 
orphan with. noone to proteot himand hia 
patrimony. Ordinary prudence required 
that.he should have taken suitable steps 
to assure the future of his only son, and 


his property. But h$ did nothing of the 


kind for: the simple reason that he-treated 

the family as joint and. the’ whole ‘property 

asthe aücesirale joiat family | property, ~ 
A, large nudiber of witüesses were prda 


E < 


duced on behalf of the - plaintiff in order 
p prove that Nanak Chand was'separate 


rom the family and carried on a separate 
business and that the property in dispute 
was his self-acquired property. But un- 
fortunately for the plaintiff the evidence 
of some of his own witnesses goes a long 
way to prove the defendant's case, 
[His Lordship réferred ‘to the’ evidence 
and pioceeded :— : NN. 
Having regard to all the evidence, both 
oralanddocumentary,and to the cireumstan- 


^ Ges of the case, ib appears that Sita Ram 


*originally «started the family business in a 


small way and that his son Nanak Ohand 
as a member of the joint Hindu family con- 
siderably extended it. 

On behalf of the plaintiff-appellant a 
number of authorities were citedin order 
to show that the burden lay upon the de- 
fendant ig the circumstances of the case 


‘to prove that there was a nucleus of the 


family property in the bands of Nanak 
Ohand and that the’ property, as we now 
Bee it, is traceable to that source. Mr. 
Sardha Ram relied on Ram Kishen Das v, 
Tanda Mal (1) and a number of other cases, 
eg. Kannammal v. Ramathilakammal (2), 
Birdichand Lalchand v. Popatlal (3) and 
Narayana Rao v. Seshamma (4). It is neces- 
aary only to examine the case reported as 
‘Ram Kishen Das v. Tanda Mal (1), because 
the other three cases follow the law as 
laid down in that case. This . case does 
‘not lay down dnything new or original, 


Cft! merely says, what. is well known to 


every Student of Hindu Law that there is 
no presumption that "a'joint Hindu family 


has any properly and that” property found 


in the possession of any one mémber of 


"the family cannot be presumed to be joint 


f 


‘family property unless it is shown that the 


family as such possessed" at’ least some 
property by means of which the property 
in suit could have been acquired. 


"Now, as already stated there is ample 


évidence on the record which goes to show 
that the property, as we now see it, had 
its origin in the small Gudar shop which 
Bita Ram,the grandfather of the parties, 
was carrying on and which prospered later 
on under the wise management of Nanak 
Ohand, the father of the plaintiff. I may 
also observe with the due respect to the 


> (1) 10 Ind. Cas. 543; 33 A. 077; 8 A. L. J. 723, 

o 97 Ind. Cas. 632; A, 1, R. 1927 Mad. 88. o 
(3) 95 Ind..Oas. 183; A. I. E. Neg. 389, . 

1X9) 96 Ind, Oas, 33; 27. M, L, J, 677, 
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learned Judge, who delivered the judg- 
meft in Ram Kishen Das v. Tanda Mal 
(1), that even if there is no nucleus of 
ancestral property but we find two mem- 
berg of the family who are joint in worship 
and live in commensality and carry ‘on & 
business jointly "treating that business 
as joint and acquiring ‘property with the 
proceeds of that business, that such pro- 
perty would bé deemed to ‘be the joint 
Hindu family property. ‘In'my humble ` 
judgment this proposition is in consonance 
with the genius and habits of mind of the 
vast majority of Hindus governed by the 
Law of Mitakshara. I am supported® in e 
view by the high authority of Mr. Justice 
Beaman, a very distinguished and learned 
Judge of the Bombay High Court, who in 
Karsandas Dharamsey v. Gangabai (5) laid 
down that there was nothing either in 
practice or theory which excluded the 
possibility of members of the same family 
starting a family fortune holding it as 
members of a joint Hindu family, and 
thereby clothing. it with all” the legal 
qualities and incidents of joint family pro- 
perty. In Laldas Narandas v. Motibai (8), 
it was held that, where a father and his 
sons acquire their property by their joint 
labours and are besides joint in food and 
worship, they must be regarded as having 
constituted a joint Hindu family even 
though there may have been no nucleus 
of property which has come down to the 
father from his father or grandfather or 
Ereat-grandfather. For the formation ofa 
co-parcenary in Hindu Law, such a nucleus: 
is not absolutely nécessary; provided the" 
persons constituting it stand in the relation: 
of fathef and son or other relation res! 
quisite for a co-parcenary system, and. 
those persons by living, messing and wor- 
Bhipping together, and throwing all thé 
property acquired jointly into one common 
stock,- manifest their  inténtion to deal 
with one another and ‘with outsiders ag 
members of & co«parcenary system under 
the Hindu Law. — ph 
' These two cases are cited with approval 
in a Division Bench case reported as 
Haridas Narayandas Bhatia v. Devkuvarbat 
(7), In the present case we find that 
Nanak Ohand' purchased property in the 
joint names of himself and his cousin 


. (B 32 B. 4701 10 Bom. T R. 184.- 
. (6) 10 Bom. L. R. 175, 
(1).97 Ind. Oas. 820; 50 B, 443; 28 Bom, L, R, 637; 


ATR. 1926 Bom, 408. —— 
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: Gauri Malin 1873 and 1886 and that Gauri 


-Mal worked at the same shop with Nanak 
: Chand.. And when Nanak Chand: was 


i:getting; old, “property was: purchased. in 
^ the name of his only son and his nephew, 


.the defendant Kure Mal, who used also 
:to work with him at his shop and that 
„after the :death of Nanak Chand more 
property was purchased in the joint names 
„of the parties. Thus wesee that until the 
.deed of partition was executed the whole 


.family life of Sita Ram and his descend- 
'.ants was the life of anormal joint Hindu 


family in every respect. The plaintiff has 
given no evidence whatsoever to prove 
when and under what circumstances his 
father separated from the rest of.the 
family. In the absence of. such evidence 
the presumption.continues that the joint 
family continued- to exist up tothe year 
1918, vide, Prit Koer v. Mahadeo Pershad 
Singh (8). C 
. This being so, it was open to the plaintiff 
to have the family property partitioned, 
Now, the plaintiff's allegation which he 


made for the first . time in the witness-box - 


is as follows :— 

" Property of small value has been 
allotted to me and its value has been shown 
excessively in the deed. The defendant 
himself has taken superior. property and 
of high value, though it has been shown 
in the deed as not valued. much. The shops 
that have been shown as falling to my share 
&re recorded to have two rooms, whereas 
in fact they .have one room each." 


. He.prefaced,, these observations by the... 


statement that the partition .deed was ob- 
tained “from him by undue inflpence and 
that he-was forced to give his consent to 
the deed of partition by the threst that 
unless He did so he would be turned out 
penniless. Apartfrom this eleventh hour 


‘plea of the plaintiff there is no evidence on 


the record to show that the plaintiff was in, 
any way cheated or defrauded when the 
shares were allotted under the deed of par- 
tition. The property was joint family pro- 
perty liable to partition at the instance of 
any one of the co-parceners, The deed of 
partition was not a secret or mysterious 
affair. It was executed on the 27thof July, 
1918, and registered on the 14th of Septem- 
ber, 1918. It wasattested by no less than 
ten marginal witnesses. Hashmat Ullah 
(D. W. No, 14), the scribe of the document, 

(8) 22 C. 85; 21 I. A, 134; 6 Sar, P. O, J, 485; 11 Ind, 
Dec, (x. s.) 59 (P, O.), i 
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states " I wrote the. partition. deed. Drafts 
of this deed were made sir. months before, . 


' The parties got the drafts made. Sanwal 


Das's two relations of Meerut approved of 
the drafts and then the deed was drawn up. 
I gotit registered also. No objection was 
preferred by either party at registration.” 
No serious attempt was made during the 
eross-examination of this witness to show 
that what he hed stated as regards the care- 


ful preparation of deed was not true, 


The three other marginal witnesses, namely, 
Brij Lal (P. W. No. 89, Muhammad Inam 
Ulah (P. W. No. 11) and' Ram Gopal 
(P..W. No. 10), have been examined on be- 
half of the plaintiff and no questions. have 


. been: put to them on his behalf to suggest 


that the plaintiff was not a freeagent at the 
time when he executed this document and 
had it registered. In this connection I may 
as well deal with the plea of ‘fraud, undue 
influence and misrepresentation etc, Ag 
regards fraud beyond tbe mention of the 
word fraud inone of the concluding. para- 
graphs of the plaint there is no evidence on 
the record to show that any fraud what- 
soever was practised upon the plaintiff, 
The partiticn seems to be fair-and square 
and, at any rate, nothing has been shown 
that the division of the property in suit was 
in any way unfair or unjust. Reliance wag 


‘placed upon s. léof the Indian Contraet 


Act on behalf of the plaintiff, and it was 
argued that the plaintiff having been. for 
some time under the guardianship of. the 
defendant it may be taken that the latter 
was in a position to dominate. thé. will of the 
plaintiff and, therefore, ‘it’ lay upon .the 
defendant to prove that the document.re- 
presented an honest transaction and thatin 
default of such proof it may be taken that 
the deed of partition was obtained by the 
exercise of undue influence. As already 
stated the pleintiff had att@ined his major- 
ity about three years before the deed of 
partition.. It is true that he-lived with the 
defendant but offand on he used to go. to 
Gurgaon and Meerut and lived with. his 
relations. - For several years at least he had 
been brought up. in the house of Bhang 
Mal, the son of the plaintifi's father's eister, 
and after his marriage he had his wife's 
relations whose presence is deposed to by 
some of the witnessés at the time of the 
execution of the deed of partition. We may 
thus take it that the plaintiff at the time 
of the .deed imsuit was dealing with the 
defendant at arm's length, No such reles 


.fe8peéctively as” Poosathurai 


484 
tionship iB proved to have existed between 
thé defendant and the plaintiff which would 
show that the defendant was in a position 
to dominate the Willof the plaintiff. The 
drgument of the learned Counsel for 
thà defendant was unsound when he con- 
tended that when once it is proved that a 
party wasin a position to dominate the will 
of another then the burden of proof lies 
upon that party to prove that the transac- 
tion was not the result of undue influence. 
Whatever may have been the state of law 
oie” the subject before, we have the weighty 
pronouncement of tneir Lordships of the 
Privy Council in two recent cases reported 
v. Kannappa 
Chettiar (9) and Raghunath Prasad Sahu v. 
Sarju Prasad Sahu (10). In the former case 
Lord Shaw observed that ‘‘ undue influence 
is not established by proof of the rela- 
tions of the parties having-been such that 
fhe one naturally relied upon the other for 
advice, and the other was in a position to 
dominate the will of the first in giving it. 
Up to that point: ‘influence’ alone has beén 
made out. Such ,infldence may be used 
wisely, judiciously and ‘helpfully, But, 
whether bythe Law of tudia or the Law 
of England, more than mere influence must 
bs proved so as-to render’ influénce, in the 
Janguage ofthe law, ‘undue’. It must be 
established that the person in a position of 
doniinátion has used that position to obtain 
üüfair advantage for himself, and so to 
Gause injury to the person relying upon 
his authority oraid. And’ where the rela 
tion of influents, dé “above set forth, has 
been established, and the second thing is 
also made clear, viz, that the bargain is 
with the ‘influencer’ and in itself uncon- 
wcionable, then-the person in & position to 
úse his dominating, power has the burden 
thrown upon him, and it isa heavy burden,’ 
of establishing affirmatively that no domina- 
tión was practised so 8s to bring about the: 
transaction, but that the grantor of the-deed 
was scrupulously - kept Be parately | ad- 
vised in the independence of ‘a’ ‘free’ 
agent". In Raghunath: ‘Prasad Sahu: 
v. "Sarju ` Prasad Sahu’ (10) : the: same. 

(9) 55 Ind. Cas. 441; 43 M. 546; 38.M. L.J. 340; 11. 
f; AV. 455; 18 A. Led. 314; (1920) M. W. N.317; 2U. 
P. L. RAP, O.) 62;.22 Bom. L. R, 538;.13-Bur, L. T.28;. 
47 LA. 1; 27 M. L T, 316 (PO). | a a. 
' (10) 82 Ind. Cas. 817; 3 Pat. 279; A. I: R. 1921 P. O, 
60;:5-P-L. T. 72; e: rs a a = a y ) 
L..410; 34 M. L. T. To. us (1820) on A 
A (P. 05/206; 10 0. & A. 
(P, Q) i i 
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noble, and learned Lord observed that 
by s. -60f the Indian Contract Act (as 
amended by Act VL of 1899) three mat- 
ters ara dealt with. In the firat place the 
Telatioss between the parties to each other 
‘must be such that one is in a position to 
dominate the. will of the other. After this 
has been eàtablished then the issue arisés 
whether the contract has been induced by 
‘undue influence and that when ‘this issue 
has been determined the question of the 
onus probandi emerges, for if the transac- 
tion appears to be unconscionable the bur- 
den of proving that the contract was ngf 
induced by undue influence lies upon the 
person who was ina position to dominate 
the will ofthe other. Even though the 
bargain is unconscionable the remedy 
under s. l6 of the Indian Contract Act 
does not come into view; until the initial 
fact of a position to dominate the will has 
beea established. l o nS a 
. In she light of these authoritative pro- 
nouncements of law no difficulty arisesas 
regards the interpretation of s.I6 of the 
Indien Oontract Act, In ihe present case 
it was for the plaintiff to prove that the 
defendant was ina pdsition to dominate 
the will He had further to prove that 
the contract was obtained by undue inf: 
uencs and that ib was on: the face of it 
an unconscionable transaction. After prov: 
ing these various matters the burden of 
proving which lay upon the plaintiff, it 
would have been for the defendant to 
prove that no undue influence was -exer- 
cised. The evidence ‘in the -case was _ dis- 
cussed at very ‘considerable length by the 
learned Opunsel on behalf of: the’parties:- 
and it cannot be said that any foundation 
whatsoever has been laid by the plaintiff 
for theapplication of the doctrine of undue 
influence to tue transaction in suit. Theres 
fore, the deed of partition cannot be chal- 
lenged on the ground of undue influence’ 
as set forth by the plaintif. Thus from’ 
whatever point of view the case may be? 
loozed at, the plaintiff has failed to estab« 
lish his claim. ES 4 
I would accordingly dismiss the plainte 
iff's appeal with costs throughout, ` | 
- Fforde, J.—l agree: ^: *- 00008 
n. L. Appeal:-dismissed, ` : 
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. NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
Civi, Revision No, 238 or 1997." 
. February 28, 1928. 
Present:—Mr. Kinkhede, A. J. C. 
DEOLAL AND oTHERS—DRFENDANTE-— 
: APPLICANTS 


f . versus 
I: TULARAM RAMSUKH- —PLAINTIFF— - 


i" NON-APPLICANT. 

Civil. Procedure Code (Act V of 1908), O. VII, v. 4 
Suit in representative — capacity— Representative 
-character of plaintiff or defendant, whether to be 
stated in cause title—Correction of description of 
representative, whether substitution or 'addition— 
TAmitation, whether runs from date of. correction— 
‘Limitation Act (IX of 1908), s. 22—OContract—Sale 
of goods—Interest on price of goods, when chargeable. 

If a plaintiff were to sue or a defendant were to 
be sued.in a representative capacity, O. VII, r. 4 of 
the Civil Procedure Code does not make it come 
pulsory that the character in which the plaintiff sues 
‘or the defendant is sued must appear in the cause 
title, although, that is a most convenient place for it. 
itis sufficient if it appears in the body of the plaint, 
fp. 786, col. 2.] 
` Kuarmani Singha Y. Wasif Ali Maza (1) and Bidhu 


Sekhar Banerjee v, Kuloda Prasad Deogharia (2), . 


followed. 


If a suit as. originally laid is against a firm, the. 


‘description of the. proper representative of that 
drm can always be corrected and such correction 
does not amount to either substitution or addition 
ofa new party and no question of limitation drises 
in such a case under s. 22 of the Limitation Act. [p. 
‘786, col. 2; p. 787, col. 1.] 

v Motilal Jasraj v. Chandmal Hindumal (3) and, Ravji 
Appaji x. Mahadeo Bapuji (4), followed, 
interest. isnot-claimable as ofright on the price 
of goods. unless- there. is a.specific agreement or 
mercantile usage to support the claim, the obvious 
Teason. being that the price charged includes profit, 
[pi 787, col, 14 — 
= Application’ 
of.the Judge, Small Cause Court, Bhandara, 
dated.the 23rd March; . 1927, in C. S. Ne. 543 
01.1920. : 

: Mr. G. G: Hatwalne, for the Applicants, 

: : Mr. V. V. Kelkar, for the Non-Applicant, 


ORDER.—This revision. raises three 
questions for detefmination‘under the follow: 
ing circumstances. One Kisan Lal Govindlal 
was--the proprietor of the firm known as 


"Kisànlal Govindlal.” He died more than - 
three years prior tothe suit which was insti-.,. 
tuted on 28th July,.1927. On his death: 


his widow, Musammat Radhabai, became 


his heiress. She carried on or -rather con- - 


tinued her husband's cloth business under 


the old game and style ‘Kisanlal Govind-. 


Jal," after her husband's death. 
-Jagannath sons of Laxman 


Dedclal: and 


bg. 


| pROLAL v. TOLABAM RAMSURE. 


. Hence the suit for the 


-lal Govindlal. and ` that 


for revision of. a decree’ 


Das who are. 
-Musammat Radhabai's brothers looked. 
maiter the. business. Defendant No. 1. 


7788. 


Deolal, is admittedly the servanit-and agent 
of Musammat Radhabai. Defendant No. 2, * 
Jagannath, however, i8 not even the servant 
of the shop. Plaintiff supplied goods of the . 
total value of Rs. 4,584-10 on the requisition. 


. of defendants Nos. 1 and 2in the name of 


the firm. The plaintiff admitted re-pay- 
ments to the extent of Rs. 4418 only. 
difference of 
Rs. 169-10 and interest. The total claim. 
is for Rs. 395-13-3 inclusive of 3 annas 
§-pies on account of costs of notice of dee 
-mand, TN 

. Originally, the description of the defend- 
ants as given in the cause title of the suit, 
showed that defendants: Nos.. 1l. and 2 
were the only persons impleaded.. The 


: case proceeded ez parte against defendant 


No::2. Defendant No. l alone appeared 
and stated thatneither of the defendants 
‘Nos. 1 and 2 was the owner of the firm 
known as ‘Kisanlal Govindlal' .and that 
plaintiff could not sue them, . and further 
that Musammat:Radhabai was the malik 
ofthe firm and, therefore, the proper person 
to be sued was she and not.they. He, 
-therefore, pressed for being. discharged 
-from the suit. The Small-Cause Court 
Judge gave plaintiff an opportunity .to 
‘ascertain facts till’ 4th December, 1926, 
‘Qn that day plaintiff made an application 
stating that defendant ^ No. 3,: Radhabai, 
was the heir of the original debtor: Kisan- 
the. names -of 
.defendents Nos. 1 and 2 who -were wrongly 
impleaded should be allowed to be struck 
out and that of defendant. No. 3 added. 
The- following order was pdssed on. 4th 
December, 1926: “Parties as. before, The 
plaintiff's agent puts in an application -for 


. impleading. Radhebai as the malik.-of the 


firm. The application for amendment 
will be considered. Case for 26th January, 


s M. M; Golwalkar." -- 

' Later on, “I direct that ^ Radhabal --be 
impleaded as the defendant No.. 3 in this 
case.. I would not. discharge: the -defend- 
ants Nos. 1 and 2 for the present. : . 

- - M, M. Golwalkar,*- 
-: Ön the 6th January, 1927, defendant No. 
3appeared through Mr. Shersalkar, Pleader, 
and filed & written statement. raising 
among other pleas, the one based on s, 929 
-of the. Limitation Act and urged that the 
suit was liable to .be dismissed on the 
ground that. it fas eoriginally. filed 
(practically) against. a dead man, In thg 


AN 


+ 


- must get their. costs in 


. r86 
oral pleadings, however, iti ‘was. admitted 
Hat defendant .No..3: purchased: *-goods 
“worth Rs. 4,584-10 from plaintiffs firm, 
"through the manager of her shop, namely, 
defendant No.l who: was also her agent. 
' She has also admitted that the plaintiff's 
- claim for Rs. 118.12 in respect of the 
. purchase on 19th February, 1925, only. was 
&within^timé as against.her and ‘the rest 
of the claim was barred by limitation. : .: 
4. After hearing . evidence ‘which: ‘consisted 
of the.testimony: of the absent: défendant 
No. 2 gs D. W. No. 1, the Court formulated 
the necessary points for determination and 
recorded its decision thereon."""Phe* Judge 
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+ould:be.; ‘correct 


‘mamed.as .defendants.and. the whole suit 

is within time. : i uz m. EE pom wont à ^ E. * 
nd.2: are not. neces- 

4ggry:parties-:and-;they will ‘be; discharged: 


. * 


Ness 


2 ought not to have been retained.. on: 
record-upto^the last stage and that .they 
if plaintiff. O a 


~ 
rw Pase T a^ 


important..question,of..law.." The goods 


"'BiROLXU v, TUDARÀM BAMBUKE, 


&ny..ease from. the. 


Vom s e "bes 4 T "EE 
tihe, question.: of... limitation raises. an 
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«vas Buch-a-period:-'The.deféndant-No. 3'has 
not deniéd.it Moreover, if the re-pay ments 
were-appropriated ; first towards the earliest 
item, the first item, dated 23rd December, 
1922, gets: satisfied and a balance is left 
due out'of the second item.: The first item 
was of Rs. 444-10-0 and.the second one of 
Rs, 3,021, total Rs.-4,465-10-0... The : ad- 
mitted: re-payments ‘come’ to Rs. 4,415 
which. leaves Rs. 50-14 0. only unpaid: gut 
of'tha second item, which togéther-with the 
third item of Rs. 118-12.0dated: 26th Feb- 
ruary;:1925; made up-actotal. of Rs. 169-10-0 
:which remainediunpaid: "Really: speakigg 
‘thé question 6flimitdtion'is relevant only 
ag... regards the: balanee«i;amount -~of 

,Re:00.M-Ü.out:of'bhe:ssecondiitem; ^  , 

Since -it-is-&dmitted: by, the defendant 

‘Radhabai that:she;was,at-the date .of-the 

Aransactions.in- suit the:malk of-the.firm 

"and the purchase:was- made lon «heri behalf 

by the: defendants .Nosi:1 and .2, th'e:state- 


ient. of: plaintiff -in-his application: that 


defendants: Nos; 1 and .2 weré: sued ‘as-them 


th Ata 


. wendative capacity.O, Vil, r..2, Civil Pros 


“cedure Code, does not make it necesser 


that, the, character in. which the . plainti. 
„sued, or defendant is, sued must. .Appeàr i 
the cause title, although that is @.most.copm 
. venient, plate for it. It is sufficient. if 
hi ett ei LM Urt 4u2, NS “agen SD Sr vit "TEE 
, appearsin the body of the plaint. ;Oomp&e 
. Kuarmani Singha x... Wasif Ali Maza. ¢ 
. and. Bidhu | Sekhar. Banerjee, vy, Kutodm 
. Prasad Deogharia (2)... e ul sug 
si ies ee N E Ya OYERI rt 
.. In this view of thè case, the, decision = 


in'&uit;were.supplied on 23rd December; thé lower Court, to“ ihe efi&et, that. ihe 


 sc1929427th. July,.1923, and; 260th..February;: was only àn error in describing. the re 


sya 995s; -The suit .was, fled ón 28th. July, representative. (nof legal representative) 


++ 39996, sotLe only claimin time on that day was the fi : 


rn' is supportable, "Thé ‘suit ` 
Aim respect, of the.item,dated ihe 261h..Feb- originally. laid "being egainst the, firm 
>. tary; 1925, unless there. wasa.certain period - the description of the proper reprecensi 
«lof oredit after the lapse whereof, Whe-limi- tive of that frntcould-alwiys be correct 
sentation was to: begin to rum The plaintiff, — (j99 ind Ces 818; 19 0. WEN. 1103. °°) 3s 
hed alleged.in the plaint:that $wo.months (P) 50Ind;Cnm, 025; 46 O, 87 at p. 885, v 
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and. such, correctipn-doeg. not. amount to. defendant No. 3. Hehada dual eapacity. 


either substitution or,. ‘addition’ ` ‘of a new "He figured'as: "deféndant No.:3'8 agent:-also 
party to..the.süit. I, au supported in this in the’: suit: ` He: ‘as manager of the défend- | 
view by the rulings, jin. Motilal Jesraj v. ant No. 3's fici ^ ought: to- have disabused 
Chandmal Hindumal (8): and Ravji. Appaji plaintiff of the érrofieous impression created , 
4: Mahadev, Bapuji (4). -No question of about his capacity? ‘and thus prevented the 
limitation therefore, arises in this case mistake, I. see: nozjdstification to saddle 
under s. 22 of the Limitation Act. plaintiff. with costs..of -this..-discharged 
-Thenextpoint for consideration is whether defendant No. 1. a revisioh,. ‘therefor 9, 
the plaintiff . is entitled to charge interest ‘fails.on this point. nz Et 
on the price of goods. I have held in C. R. cu The tétal.claim of. thë plaintiff . was for 
No. 251 of 1923, decided.on 15th February, Ra. :395:18-3.: The principal suni left-unpaid 
1924, that interest is. not claimable as of © Wasonly Rs, 169-10. Adding 3 annas 6 piés on, 
right onthe ‘price of goods,'-the. obvious ` account of costs of notice which was 
reason .being that the price charged in- distinctly. alleged but not denied, the only 
. eludes profit. But. such interest may., be QA to be decreed.was Rs: 169: 13- 0; The 
claimable by. virtue ofa specific: agreement ` decrée ‘of* the “lower: Oourt,will, therefore, 


, or:mereantile usage. : The Court below has ` «stand: modified. by” reducing ` thé. dééretal 
„~ not given any decision as regards ‘the’: :- amount td :Ra;109-13- 6: swith Ptoportionate 


2: -i 


J Satu ^t 
..Bpeeifie agreement pleaded. by the. plaintiff: * Costs. of suiti) Xo i qa 
' but has relied on certain, entries made. in ^.^ Aa! regards: thie'costa-of this Osurt, I think 


the’ defendants’ books of. account . and, "that, the ther "being: divided : ‘the parties 
inferred. therefrom that defendant ‘was’. must bear a tepéctiye coste: — Ut 


liable: .to, ‘plaintiff . for interest . charged. ab; "udi la B NE Decree modified, 
' 12: annas-per cènt. per. mensem.. ..1. think. RNC i c e Mw uu du Viu ci Bod 
the Court below. has gone wrong on this, P ian PINE um jr puse dE 
. point. There being no evidenco fo prove er 05 ge NG 

d NN VL NG 
the specific agreement pleaded the evidence, diae Oe ee een 


as to usage not being. “uniform: and invari- 
_ able, 1 cannot sustain the award: of interest" KE HAHORE: HIGH GOURT. 

, ag;made by the Oourt below. The revision," ind EHE OrviLAprBaL No? 2846:68 1928, 
therefore, succeeds to this extent. ; ,.... one ae -Fébrüàry: 13, 1998-8 xn. 
- The: ‘short point. left is.about the adonan | Phesêhit: Mir Justice Addison: ^ d. 
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defendant. As tosthiis, there ji da ho: ‘Ratisfactory.” . P ae ia iu ER EU Js 

evidence. The only re: 'payments,, therefore, 5: ES AN cae D RC dur 
Bre those for. which. plaintiff has given" dn i, > ARJA AN SINGH: - S Pugtwitne 1.7 
crediti" v^ cd wo E. pE nei 0 We nd a RESPD NUENTS © ^C E da : 


‘A’ "mifor: point, namely, thé Rodd kine CuBtoin'Briccesstone Mother's Tight: ta Sudedesion 


iL ye after re maxridge—Gifttr Reversion. to donor's tines’, 
" unnecessary defendants Nos. 1 and 2, wht'are : d ‘Among, Jats of the Ludhiana District ia mother is 


` applicants, N os. l. and 2 in this revision "excluded - frar succession to per Eon son $ 'estate.. “when 
Témains, “780° g far" gS = defendant. No. 2 ig; à dhé” “Jas dio 8 p  Msrnáge. ‘before; her, 


‘son's de&th. - [p: T89 8o], L] £797. pte ee 
concerned this casé wás "proceeding “ex parte sh Desi i: ad Sings hadmi noni ae 


against him,- Hei inc urred : no costs. dd has, * «z (d) Hàrdüm Singh v. ahan Kuar (5 and Aider 
therefore; no “griyani As. egár g'defénd- ` "v Hira Singh (6), referred to... id wah 


cT 


1 lig d i la^ that he .. There is no reversion. E thet: dolliterals of th 
. ènt. N o. id ta alse EU defende that “donör aphlofig ‘as! fhe: descendants’? or the- a ihe 2 


Role rob Yr v CD atts? e B. a the male.or the ea sr pt 788, 4 ; EN 
earliest Opportunity. His retention’ 6 ên #6bord 7. pe Tani Tara Chad 0 ay aid: ahh man $ Y. Bhagwan, "E 
“is nof shown;io ha yeotdeptáned hit pny Sahai (1), followe Rd 
additional Gost, His ‘joind er “asa. ‘party: " Second. „appeal , drois MN of the 
. justilied bythe fact that: is byshig dé; figa, "District Tud udhia: dated. the 13th 

"with pláintiff éfeated a belief im his inind'" August," : 1926 'attüvming that of the: Sübordi- 

that. he was, dealing with'him in his D nats Judge, Fourth iapa. Samrala d dated . 
"jnterást and 7 ot for the un disclosed pr Lpri ineipal ; “the, 18th: Augiust,: 1924 Gots | 

ME CARANE Ram! peut Kppellatit.:]- 


potay 7f Ind: Odd, 5 25 Bom, Li AGI | 
EM naib, 1695; 25 Bol i dA AR ia Mr Dey Raji Saw A ior the Bene nde rr 


M? -A uc ns r3 
(4) 32 B, 672; 11 Ind, Deo. Qu sid x anes ws ue MR a 
HU Na! al cgpa bYE AHDRD gos RAO. 
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7; gUDGMENT.—The following pedig- that no second appeal shall lie regarding 
* -fec-table is necessary for this appeal :— the validity or existence of any custom or 
Musammat Bhagan, usage unless the Judge of the lower Appel- 
late Court has certified that thecustom or 


Shaman, deceased. 
The land in dispute was gifted to 


: Ballu, usage is of sufficient importance and that 
Sahib Ditta the evidence regarding it isso conflicting 
| or uncertain that there is such substantial 
4 | doubt regarding its validity or existence 88 
Musammat ` Musammat — Musammat — Labhu, to justify such appeal The words as 
Bishni ec i Pawnee gues printed in the certificate are “so conflicting 
l Arjan Singh,  No3 Noo Monac: and uncertain.” This isa mistake. "Or. 

|. (plaintiff). defendant. Should have been written instead of “and. 
E e No.1, The District Judge was, therefore, com- 


petent to delete the words “conflicting-and, 
and to grant tbe certificate that the evi- 
dence regarding it was so uncertain, etc. 


I overrule this preliminary objection, 

'There is no doubt that if Musammat Dhan 
Kaur had not re-married before the death 
of her son she would have been entitled to 
succeed. There is also no doubt that if 
Musammat Dhan Kaur is not entitled to 


|. Musammat Bhagan by her brothers. On 
. the death of her grandson Sahib - Ditta it 

‘came to Labhu, his only son, to the exclu- 
` gion of Labhu's three sisters. On Labhu's 
' death it went to his son Shaman. On 
'* Shaman's death it was mütated in favour 


+ 
^ 
` ^ 


the present suit against Musammat 


of Shaman's mother Musammat Dhan Kaur. 
‘Thereupon the reversioners, that is, the 
descendants of the donors, brought a suit 
for possession of the land against Musam- 
mat Dhan Kaur on the ground that she 
was not entitled to it, having re-married 
mahy years before. They failed in their 
suit, because of the existence of Labhu's 
sisters, who were held to be the heirs. 
Thereupon the present plaintiff Arjan 
Singh, son of one of the sisters, brought 
| Dhan 
Kaur for possession of one-third of the 
land on the ground that she had no right 
toit a8 she had re-married long before the 
death of her son Shaman. The other two 
sisters, of Labhu were impleaded as de- 
fendanté and supported the plaintiff though 
they did not themselves sue for possession 
of their two-thirds’ share. | The Courts 


below .have concurred in decrasing the 


plaintiff's suit. The District Judge has 
given a certificate on the following ques- 
tion of custom, namely, whether the mother 
.of the last male. proprietor among Jats 
forfeits ‘her right of succession by her re- 


. marriage (prior to the succession opening 


Out) and is excluded from succession by 
her deceased husband's sister's son. On 


' this certificate this second appeal has been 
; admitted, i 
~ - A preliminary objection was taken that 


the appeal was incompetent because in the 
certificate the words “ conflicting and *had 
been deleted. Sectfon 4T (3) of the Punjab 
Courts Act, however, is only to the effect 


succeed then the plaintiff is entitled to 
possession of one-third ‘and his two aunts 
to possession of two-thirds. This is because 
of the well-known principle that there is 
no reversion to the collaterals of the donor 
so long as the descendants of the donee, 
whether in the male or female line, are 
existing [see Tani v. Tara’ Chand (1) and 
Lachhman v. Bhagwan Sahai (2). The real 
question, therefore, is whether Musammat 
Dhan Kaur who re-married immediately 
after Labhu's death long before the death. 
of herson Shaman was entitled to succeed : 
Shaman. i 


A Fall Bench of the Punjab Chief Ocurt 
held in Desi v. Lehna Singh (3) that accord- 
ing tocustom the plaintiff was not entitled 
to succeed as mother but as the widow of her- 
husband and further according to custom 
she was’ no longer the widow of the father: 
of the deceased as she had re-married 
before the death of her son and, therefore, 
she had no title to the estate in dispute 
against the reversioners. In the present 
case the plaintiff isin the same position. 
as A reversioner on account of the special 
custom of suecession regarding gifted land. 
Before this it had been held in Jaidevs v. 
Harnam Singh (4) that among Sus Jats of 


‘Hoshiarpur by custom a mother is excluded 


D 47 Ind. Cas, 373; 82 P. R. 1018; 160 P WLR 
1918; 109 P. L. R. 1818... , ^ 

(2) 10 Ind. Cas. 277; 68 P. R. 1911; 160 P, L, R. 1911 
203 P. W. R. 1911. er 

(3) 46 P. R. 1801. B p“ 
(4) 117 P, R. 1888, . o8 t ug 
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from succession -to her son's- estate when 
She has contracted a.second marriage 
before her.son's death. In that case no 
instances could be given on either, side 
but there was oral evidence to that effect. 
In the case before me there is no oral 
evidence, In Harnam Singh v. Mohan 
Kuar (5) a Division Bench of the Punjab 
Ohief Court held, following the last two 
Mentioned rulings, that among Hindu 
Bikh Jats of Ferozepore District a widow. 
having re-married her husband's brother 
no longer remained the widow of her first 
husband and consequently after the death 
Without issue of her husband's son she 
could not succeed to a life-interest in her 


deceased husband's estate in preference 


ío his brother who was the next heir. 
"The principle was again enunciated that 
& widow having re-married no longer 
remains the widow of her first husband. 
The cases deciding whether or not a 
widow forfeits her estate upon re-marriage 
after having succeeded to the estate are 
not in point and need not be referred to. 
“According to para. 22 of the Rattigan's 
Digest of Customary Law, the rule is that 
in default of a male lineal descendant and 
of .2 widow the mother of the deceased 
. succeeds to a life-interest provided she has 
not re-married. This general rule of cus- 
. tom is, therefore, in favour of the plaintiff. 
In remark (1) under para. 22 itis said that 
she succeeds as. the widow of her son's 
father.. In Bissi v. Hira Singh (6) a Divi- 
. sion Bench held that the weight of author- 
. My ‘was. largely in favour of the view 
that the presumption was that the mother 
. succeeded as widow of her hugband and 
. fhat it was for her to prove that she 
. Bucceeded as mother of her son. That was 
. & case where the mother re-married after 
. succeeding to the estate but it is important 
4n view of the principle stated above. 
From these authorities it follows that, 
the mother succeeds as widow of her deceas- 
ed husband and not as mother of her son. 
it cannot be said that a widow who has 
re-married before the death of her son is 
any longer the widow of her deceased 
husband, For this reason, in my opinion, 
it must be held that she is not an heir 
entitled. to succeed upon the death of her 
son, The result is that the plaintiff is heir 


9 
(5) 7 Ind. Cas, 484; 64 P. R. 1910; 91. P. W. R..1910; 
` 413 P. L. R. 1910 


. R. 1910. 
6) rch Ind. Oas. 338; 75 P, R, 1917; 144 & 145 P. W. 
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to one-third and his suit .was properly 
decreed. pt 
The answer to question No. 42 of the Ous- 
tomary Lew of the Ludhiana District 18 
that marriage whether in the family or to, 

a stranger destroys the right of the widow . 
over her first husband's estate, while the 
answer to question No. 48 is that the mother 
has the same rights as the widow. I think 
that the only possible interpretation of this 
statement of custom is. that the mother 
succeeds as the widow of her first husband 
and that by re-marriage she loses all rights 
of succession to him; The Customary Law 
of the Ludhiana District is, therefore, in 
favour of the view I have taken above. 

. If was contended on behalf ‘of the appel- 
lant thatit was for the plaintiff to prove 
that her re-marriage deprived the mother 
(or widow) of any future rights of inherit- 
ance to which she would have been entitled 
but for such re-marriage. It is. clear that 


under Hindu Law a widow who has re- . 


married. is not debarred from succeeding ‘to 


the estate of her son by her first husband, 
]t was further contended that, as acustom to 


the contrary had not been made out in the 
present case, Hindu Law should be follow- 
ed and the suit of the plaintiff dismissed. 
I have already held that the statement of 
custom given inthe  |Riwaj-1-am of the 
District is evidence that the mother cannot 
succeed if she has re-married, and this is 
also the. general rule of custom throughout 
the Province. The contesting defendant, 
therefore, cannot be allowed to fall back 
upon Hindu Law. 214 "nA 

For the reasons given I dismiss this ap- 
peal with costs. iy 


'R. L. Appeal dismissed.. 





MADRAS HIGH ÇOURT. ; 
Secoxp OivIL APPEAL No. 394 or 1925. 
l November 30, 1927. >. 
Present :—Mr. Justice Wallace and Mr. 
Justice Srinivasa Ayyangar.: œ- 
KUNNATH VEETIL ITTUNAN ` : 
PANIKKAR—Derenpant NO. l—APPELLANT 


versus ; 
NATTUVILE MADHATHIL NARAYANA 
BHARATIKAL alias KAPPIYAR 
SWAMIYAR AVL. AND OTHERS— 
PLAINTIFF AND DeFenpants Nos. 10 To 13 
oe pope "—— 
e Civi dure Code (Act V o , 0. 
y. P dat m truetee—Bemoval from office— App oint- 
ment of fresh trustee New trustee not brought on 


a 







180: 


recoil Abate lm Deve of Court, scope: 

S AS trueted wo Slee’ “an if Gout which: n Sub kerly 
‘remed and. constituted at the time of its institution, 
do#s-noti cease to- bé ~exititled: ta! maintain “and” con. 
vine fhe:stit merely: by ‘reason of his: removal from 

Cm. during the,’ pendency. of th e* guit.. In jl. auch 
Cae the polie; d iud law, ja that. the’. “decree that 
may” a, étson on: Tecórd"miay enure 
foi-tNHe:-benefit [o E Erst itself ‘and: may. Be'enforced 
‘ag against him, by his Sade Af thers beine, p^ 1 700, 
qui yapi 791, col, BR) Lus 

ste P IT 


DAKA 


- 
Eu 


Tire 16; Oir "Frocedure Code, diatas that 


ie To mu = 3 un 
ada and bolickeria^ Veerava, vane div. 
Serle se ee e relied à $n a oe ad 


+ fe gt 
De aes cee 


Pee 


Tu e tete, 


:* 7/0 Fe wh 


ue Meese. T. EA i Behathendés i iu D. vi 
Ievishna tVariár. ‘and N, Ax , Krishna Ty yer, 
forth e-Re&potidefite; 5 - Rs f 

zy. UDGMENT;--The ‘appellatit. iü “this 
feeeónd a ppedl-is tlie" lst defendant and 
spe was sued A “the iur dor. tho s Te- 
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"Ph Gagas déssribed. bimeelt S166. ag . e: 
uppil Sthanam in the: Nadhuvil‘Madham. | 
ist adinitted before us that shortly sfter : 
the institütion ‘of pe suit the Durbar of 


ee Labs 


IM He: “waa, added 4 as’ rdi in 


ie “thé: lower Appellate, Court not: On. nu AB 
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“plication. by him.under r. l0 of O. 
iof. ve Qivil Procedure Code. ‘or any. other 
-provision: of law, but 80 far aa‘we are able ` 
to see.by the, Court. itself suo. motu, The. 
Aéarned Distriet Judge appears to have 
. made suchan order because of his having i in 


th .eonnegtion’ with - some: other. litigation;come 
n pto e -eonelusion "that thès Eáid'Azhakapra 
T “Swe aipiyar had succeeded Hot "ohly'to'the ' 
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“by Teave: tob thie “Gout: dus 
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txnsteeship ofthe Nadhuvil> Madham; but, 
alao tothe trasteeship of another Devaewonm 
in: respect’ of which the plaintiff had been tha 
trustee. "Itisclear that the ldarned District. 
Judge iade the’ order only. betause “of: ‘the 
view taken by him that hiSremoval from the 
onè involved his: removal from ‘all the: rest: 
Büt wa find on ‘appeal to ‘the High Court 
this Court sét-aside that order in the other 
litigation’ holding. ‘that, having-regard - "tà 
the usage of the particular- institution con= 
eeftied thers; ‘the removal ‘ofthe Kappiyar 
Swamiyar Ítonihis trusteeshi ipsfthe N adhu- 
vil Madham “did - not: operate as'=a Ten 
moval of him from the: trusteeship ‘of the 
partiéular- Devaswom: concerned.’ “A decree 
having been: ‘passed: i in’ favour of the-plaint- 
iff- it has. om this" second “appeal ‘been 
contended bythe learned: Counsel for thè 
‘appellant ‘that the only point proposed: to be 
faised by- hii was that it was incompetent 
to the original pléintiff KeppiyarSwamiyar 
to` continue the” action: after liis “removal 
from “office’.and ` that" “the "deeréé-'ghould 
have beei passed only in favour of the 
present 6th-irespondent; No doubt,-it: has 
-not.: been: determined:-in thése proceedings 
"whether-:or-:not: * thes !:original- plaintiff 
: Kappiyar::Swamiyar bas ceased ‘to be the 
¿trustee ‘of: the:Kallur:Devaswom- by. reason 
-of his cremoval.!:from : office: as the: trustee 
of thé Nadhuvil Madham. :.1f it were necea- 
'Barysit.eould be sdetermined, only. ‘by 
„determining the, -usager. with-regard;to this 
-pariiculanDevaswom, and.if:such a question 
"were: required’. ‘tor be: determined: ‘for ‘the 
disposal of-this second - appeal, -. we. should 
hive: been constrained tg 1emand the ques- 
tion! for:-getermination: by. the lower Courts, 
oBut-in'the view"we have: taken `. .of. the 
CABG, it is -unnecessary ‘fo - come. to` any 
“finding. with regard -thereto. The. 6th‘ re- 
Spondert,; Azhakapra: ‘Swamiyar, - “has. not 
as already pointed ‘out come in as a party 
, to:the suit;on.any application by. him. under 
. 10, O:.. XXIT -asking the-leave’-of .tlie 
‘Court to continue the-suit: ‘as: the. person 
.on whom:the: .rusteeship has devolved 
during the pendency : of:the suit. We 
must, therefore, take it that the suit is ‘still 


only by the origins! plaintiff, -and - -the 


.only question that arises in that view: is 
-Wwhether.a trustee: who . files an “action 
which is properly framéd and constituted 
at the, tinfe of its Anstitution, ceased to be 
entitled to maintain ‘and continué the suit 
merely;by reason:.of: his.) removal from office 
during the pendency of the suit. No doubt, 


ja 
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the language ot..r.:10. with.regard.to. that; case in x ;Policherla Veeraraghava. Reddi-.v... 
d not... 83, ac ar 88: T" she. Cher. Reddi aid is oat to similar once me 
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tinue? is the | words Aid. ud. MAREA a ‘him b y. his successor rii ire ("gei n 


e*t rs 


may.: indicate.under. certain, circumstances: the, result the sécond...appeal fails andi d8 
the, proceedings-: stopping otherwise... But. dismisge TN We, consider ib. algo. necessary’: *: 
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taking -place, it is, inconceivable. that: the. . by adhe, learned. District J udge . ‘in ‘some.’ 
Legislature should haye used; such pan. sekso other „proceeding... In any, casê,. Buch strikes `. 
pression:::as, jJ by:the. leave: :0£..the Courts. ing..out would really. bé inthe, interests, 
aud: there, is also no.;doubt: that, if such , of. the, 6th. ‘respondent, himself because be 
had. ‘been: the: ‘intention, ,aprovision. would» ean... enforce. -his rrights, . alf ZANY,- only. in^ 
have. been’. made, :for.ithe assigneo., being; sepa, proceedings, . His:rame, therefore, 
brought on: the record and .provision,.made , will, be struck, ont. from the, técord and”. 
also for default in doing so. as has been - there will. be nó order: as ‘to his costs. . ‘The j 
nidde: inithe.case ofinsolveiüey-ori in: the cáse.,. memo. of. objections. led. by. Tim, is also”. 
of thé death of a party. Itis, however. un- > dismissed... , iere, ; will be no ,order' ás. £o. 
necessary- ito discuss- the» question at any, costs., “thereof, » The, second. appeal: is E: ah 
greab:-length. The. :question.- is ; really: missed. with | ‘costs. 3 n 

covered; by ndistinöti authority; We. need ;' Sew: peal a 


V.N.Y 
only refer to: the-decision...of -Rai . Charan (5/33 Tad, Cas; 128; 23 M. 37; 10 <u. .W. 981; 37 M : 
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toz. continue all further Proceedings, The: » Hindu Widows“ Re-marriage Act” (KV; dy 185653: 7 


Pee A B o np ` Re-marriage : allowed by custom.— Widow whet ero: 
CENE E hg L eue CIIM. ^ forfeits ler rights ‘by TeMOTV Age, ee ee "ET 
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(23-108 Ind: Cais. 401; ; eu M/W. N: 7487 ‘A. L Re | At XV, ‘of 1856 are inapplicable i in the case ofa widow ' 

1928 Mad. 246. ' who is’ Permitted by:the 'pustóm' of' her caste [to 
" 98 Ind. Cas. 520; ALR. 1926 Mad. 540, re-marry, Süd:such.a widow. doés not, by.re-marriage, 
4) 101 Ind. Cas 30: 52,M.,L. J. 466; A, GR, 1927. forfeit the"propérty inherited E her from her first 





P. O. 57; 4 O. We Ñ. 498; (1927) M. WIN. 347; 31. 
W. N.. 649::29 Bom. Ta, R- 839; 45 p i 1,420; 25: 
W.191;:51 8.4427 5 1.4. ni P. Q. 


p, husband. [p. 793, col. 

~~ — Gajadhary v2, Kaa silla E Mula yi Partab; Qy 2 
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Sééond appeal against the decree- of the 
Bub- Judge of Unao, dated the 24th February, 
.1927, confirming that of the Munsif, Purwa, 
at Unao, dated the 72nd May, 1926. 

Mr, Moti Lal Saksena, for the Appellant. 
* Mr. M, A: Khan, for the Respondents. 

JUDGMENT.—This is an appeal from 
& decree of.the Subordinate Judge, Unao, 
dated the 24th February, 1927, affirming a 
decree of the Munsif, Purwa at Unao, dated 
the 22nd May, 1926, 

The. facts of the .case Bo far as it is 


. necessary to state them for the purpose of- 


disposing of this appeal are as follews:— 

One..Gokul Thather& was owner of the 
property in suit. He died more than 12 

ears ago and was succeeded by his widow 
usammat Jwala. Sometime after the 
death of her husband, Gokul, Musammat 

Jwala married-Sheo Narain, the cousin of 

Gokul and thus Sheo Narain began to live 

with her in the house occupied by her. 

She. was permitted by the custom of her 

caste to re-marfy. It was. thus a valid 

marriage. Ram Lal, defendant No, 1, holds 

& decree against Sheo Narain, defendant 

No. 2. In execution of that decree he 

attached the property of (Gokul mentioned 

above. The property was sold and pur- 
chased by Jagannath defendant No. 3 at the 

. auction sale. Musammat Jwala (plaintiff) 
filed an objection under O. XXI, r, 58, 
Civil Procedure Code, but the objection 
was disallowed. She then brought the 
present suit for declaration of her right to 
the property against Ram Lal and Jagan- 
nath. Sheo Narain was also impleaded as 
a defendant in this suit, 

_ Sheo Narain and Jagannath (defendants 
Nos.2 and 3)admitted theclaim. The suit 
was resisted by Ram Lal (defendant No. 1). 

. His sole defence wasthatunder s. 2 of Act 

‘XV of 1856 Musammat Jwala on her re-mar- 

riage lost her right to the property in suit 

and thus Sheo Narain (defendant No. 2) 

became entitled to the property.as a rever- 

sionary heir of Gokul deceased. 

Ram Lal’s defence was rejected by the 
learned Munsif. He went in appeal to the 
learned Subordinate Judge of Unao, who 
upheld. the decision of the learned 
Munsif. He has now come to this Court in 
second appeal. 

The only: point for determination in this 
appealis whether under Act XV of 1856 
Musammat Jwala has by marrying again 
forfeited her interest in the property left By 


"her first husband, Weare of opinion that - 


re 
e 
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Musammat Jwala's second marriage has nòt `- 
the fesult of divesting her of the property. 
of her first husband. " | 
Ths whole point is this: Dothe provisions ' 
of Hindu Widowse' Re-marriage Act, XV of 
1856, apply to the case of a re-marriage ` 
where such re-marriage is allowed by the 
custam of the caste? Ifthey do,a widow ` 


: by re-marriage forfeits all interestsin her. 


husband's property. If they do not,she . 
does not forfeit her rights. There is a 
conflict of authorities on this point. The- 
Allahabad High Court holds that where the - 
rules of her caste recognise the right qfa . 
Hindu widow to re-marry, & second ° 
marriage has not the result of divesting her . 


‘of the property of her first husband (see. 


Gajadhar v. Kaunsilla (1) and Mula v. Partab' 
(2) The other High Courts hold that she - 

orfeits her interest in her husband's estate © 
by ra-marriage. The following observations. 
were made in the case of Bhagwan Din 
v. Indrani (8) decided bya Bench ofthe 
late Court ofthe Judicial Commissioner of 
Qudh in 1921: l 


“The provisions of Act No. XV of 1856: 
do not govern this case. The re-marriage. 


among Muracs is recognised by the custom - 


of the brotherhood and is not validated ‘by. 
Staiute. The defendant No. 1, therefore, does. 
not suffer from the incapacity enjoined by: 
8.2 of the Act. In Gajadhar v. Kaunstlle . 
(1) Banerji, J., laid down, after an examina- 
tion of the case-law on the subject, that the 
Aci was inapplicable to the case of a widow 
who was’ permitted by the custom of her: 
caste to re-marry and that she does not. 
forfeit the property inherited by ber from 
her former husband. The same view was 
expressed by a learned Judge of this Court: 
in Narpat v. Janaka (4). where the case-law . 
on the subject is collected and discussed. 
“The provisions of the Act of 1856 can be: 
ths only bar to a Hindu widow continuing. 
in possession after re-marriage because even : 
if her re-marriage be not valid, her 
unchastity will not deprive her of. the: 
estate which has vested in. her for life. 
(Mayne, para. 559). It is admitted that. 
the defendant No. 1 re-married a year 
after she had been in. possession of her 
first husband's property. The plaintiff's 
claim for possession must, therefore, fail“ - 


* 
(1) 1 Ind. Cas. 761; 31 A. 161; 6 A. L. J. 107;. 
2) 6 Ind. Cas. 116; 32 A.489; 7 A. L. J. 417. 

3) 65 Ind: Cas. 117; 24 O. 0. 297; 8 O. L. J. 563, 
(4) 61 Ind. Cas. 303; 24:0. Q. 11. 


-Áecording to these rulings; not, only 
is Act XV of 1856 inapplicable - in the 
case of a widow who is permitted by the 
‘custom of her caste to re-marry, but she 
does not forfeit the property inherited- by 
her from her first’ husband. We- gee no 

sufficient reason to doubt the soundness 
of these decisions. We do not think it 
| pro per that the law on this point which has 

een prevailing allthese years in the United 
Provincés should be unsettled. 

` We think nocasehas been made out to 

‘disturh the judgment of -the learned 


with costs, The deeree - of the lower 
Appellate’ Court is confirmed * in - all-res- 
pects. i 
“GK. Appeal dismissed, . 


ED 


MA 


ALLAHABAD HIGH COURT. 
Saconp Civic APPEAL No. 1676 oF 1925, 
- February 21, 1928. 
Present: —Mr. Justice Mukerji and Mr. 
| J üstice Boys. 
: DHANPAT RAl1—D&FENDANT— 
APPELLANT 


versus . 
POORAN AND-OTHERS—PLAIN TIFFS - 
— RESPONDENTS. 


Agra Tenancy Act (II of:.1901), ss. 97, 97 (1) (b) — . 


Unregistered deed - recording enhancement of rent. 
exceeding Rs. 100, validity of. 

Any agreement for the payment of enhanced rent 
must be by registered instrument, and.as it is clear 
that the attestation provided for by a. 976 of the Agra 
Tenancy Act is only an alternative provided .in 
certain cases in place of registration, s.97 (1) (b) 
must also apply to cases of enhancement; and where 
the total rent stipulated for; including the enhance- 
. ment, amounts to more than . Rs. 100, then :s. 97. can: 
have no application. fp. 794, col. 1.] 

_ Second appeal from a 
trict Judge, Aligarh. 
Mr. Girdhari Lal Agarwala, for the Ape 
pellant.. 
Mr. Panna Lal, for the Respondents. . 


JUDGMENT. | 

Boys,J.—This wasa case in which.a. 
landlord zemindar distrained for, rent on 
the basis that the rent was Hs. 114. The. 
tenant has brought this suit in 1923 under 
8.142 of the Tenancy Act IL of” 1901 for a 
declaration that distraint on the basis of a 
rent of Re. 114 wasillegal, and that the real 
' yent was Re. 70-; that the rent-had all. along 


cUUSHANPAT RAT Y, POORAN; 


deeree of the Dis- 2 


E 

been Rs. 70 ahd it had mover" been legally 
enhanced. The defendant's answer acedpt» 
ed that the rent was originally Rs. 70, but 


alleged that the defendant. had been com: 


pelled to sue to eject the tenant,-the present 
plaintiff; and that that suit had resulted in 
& compromise by the terms of which the 
plaintiff agreed to pay Rs. 114 rent, provid- 


- ed that the gzemindar accepted that he had a 


right of occupancy. The trial Court held that 
the real rent was Es. 114 and dismissed the 


- guit, The lower Appellate Court allowed the. 
| ‘appealand decreed the suit holding that tha 
Subordinate Judge. We dismiss the appeal’ - 


alleged enhancement to Rs. 114 was not in ac» 
cordancewithlaw. The zeminder defendant 
has appealed to this Court. On his behalf 


‘we were referred .to s. 97 ofthe Tenancy 


Ast, and it was alleged that what had in fact 
occurred inthe proceedings in the ejectment . 


- puit. amounted to the attestation provid- 
. ed for by s. 97, At the first hearing before 


me alone I was referred to the decision of 
Mr. Justice Piggott in Dat Prasad Singh v. 
Gopal Ram (1) in which he had held,on facts 
which I was unable to distinguish in any 
material particular from the. present, that 
8.97 was not applicable. We. were then 


concerned with such form as might .be. rés 


quired by law in. the attestation.. Feeling 
unable to agree with the view-cf Mr. Justice 
Piggott and further considering thatit. waa 
undesirable that there should be two differ- 
ent decisions on two sets of facts which 
were indistinguishable, I referred this case 
to the present Bench. . ` 


A. new point. has, however; now. been. 
drawn to our attention.in the course. of -the 
argument by the Counsel for the respondent. 
which found no. mention at the first hearing, 
It is objected now on.behalf of the respond- 
ent that s..97 (1) (b).ehows that-in the pre- 
sent case s. 97 can have no applications 
With this contention we areeboth. clearly. in; 
agreement. The alleged. compromise sti- 
pulated that the rent should be understood. 
to be increased from Rs. 70 to Rs. 114, an 
enhancement of Rs.44. This.is in’ terms 
a stipulation fora rent exceeding Rs, :100 
annually, and the application of s. 97 would 
thereby beexcluded. It is, of course, con- 
tended on behalf of the appellant that :the. 
compromise only concerned the enhance- 
ment of Rs, 44, and that, therefore, the appli- 
cation of s. 97 was not barred. But it is 
clear that the attestation.provided for by 
ge 97 is only a Bubstitute for the registra- 


(1) 34 Ind: Ons, 234; 14 A. L. 9.51, 


fed. 


tion thai, Ag. required, :by.-s. 47/-(a).1 Its ig 


lage: that | any, agreement o: thé ;pàyment.- 
of: ‘enhanced: rent, must be. by. egistered- 
ins rameh, and as itis clear that: e. attesi? 


tation. provided: for by.s,.97 is only.an alter-- 
nàtivé.p rovided in. certain cases in place of ; 
regia ution, 8. 97 (1). (5) must: &lso Apply to - 
cases of en jan lament „and where. the , total’: 
rent b stipulate te ‘for, including he: “enhances ~ 
ment: ‘amounts to more than Rs, 100, then 
s. 97 Gan ‘haveng application... Thi&point.ia 
sulig ient, io ‘conclude, ‘the. appeal; and had 

it din i tak en at the first hearing:therewonld 
hive een no hecessity for „this Teferenge,. ied 

‘The’ appealis dismissed with cáStg. -zi 


| Mükerjis; J =T agree. in disinissing the. 
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O65 0UDH- CHIEF COURTS oe 
at “Bedono Rawr Appar "No. 1965 “1928. ips 
T “ April 11; 1998." ^. 7 
AAT 4 "Present; —Mr: Ti tistics Mists ree Es b 

FATER BAHADUR KHAN ‘1ND ANOTHER 


at TARTS =A prübANTE d d 


“> 
" aig es ts CIUS m s mya 


NM CHHOTEY: KHAN--Dasiiibisy aND 
MOHAMMAD. ISHAQ'EHAN AND ANOTHER: 
a4. SCPDSINTIFÉS-— RESPONDENTS. 7 

Oüdh.Rerit Act (X XIT. of 1886), as*amendéd bi ‘Act 
IV of 1921, s. 119-B—Suit decided-by "Assistant Collbctor 
Second Class—A ppeal to Deputy .Commissioner— 
Sécoxd appéal to District Judge—Further appeal or 
vetision to: the Chief Court, whether entertainable. sy A 

- Where a: suit, is originally decided, by an Assiniant, ` 
Collector: óf'the Second Olass and an appeal. is fel 
to- he Deputy Oommissioher ‘and: againsf^ -the áppel. 


d 
hr "E e 


RUE 


Ua. 


vo dn 


late: déeree ofthe -latter - a. becond. Tent a egi: ig - 
filed: in. the Gourt, of the - District J 'udgs, non kathan -A i 


appel) NE the Pd 
&ntertainable under the provisions of s. 119-B of th 

udh Rent” Aot,” “2886, as aménded Dy Act iv^ ‘of 
1921, not. is'a revision entertainable in such -a case 
by the. Chief Gourt: against - eee passed.. by ae 


District J udge in second a 
Narayan v. Baldeo Sing TD and “haji 1 Das 9. 


Chiedi Koeri'(2), followed, 

““ Becond*appeal agairist'a' decree of ‘the 
^ District +J udgé, 'Bitapur,. dated- the- Tth 
' Decómber;1927, reversing that ofthe Deputy. 
_Odmmissioner; Sitapur, datéd the 12th Bep? 

tember,’ 1927, 

Mr: Alt Muhammad, for the Appellants. 
'-ORDER.—These are“ two rent: ‘appeals’ 
against the 'décreé of-tlié- District Judge 

Sitapur; which he pasged ‘ia "appeal from 

the appellate decree of, the: Deputy; Oom- 


of the” District Judge is 


Á », 


-— 


MATES BAHADUR;KHAN V CHHOTRY KHAN, 


1084.0, 1988: 


missioner, Sitapur.: The-suit was original. 
lyinstitüted ju the, Oourt.of the Honorary, 
Assistant, Oolléctor of the Second Class and; 
against his decision dh appeal was filed. ta, 
the Deputy, Comimissioner,.. Sitapur. ‘and: 
against. his. appellate.decree; & second .rent, 
appeal.was filed'in;the Court ofthe District: 
J udge.,, It appears to, -me‘that:no further 
appéal is entertainable under the provisions, 
of s, .119-B. of the. Qudh Rent Aot, 1888, ane 


amended by, ,Acf_1V. of; 1921. .In,;thàí. 


section itis provided: that there ‘will lie a’ 
second appeal to the Chief Coürtfrom thedey, 
creo pasged in appeal by the. District J udge,. 
but. an exception is, made in .case of decrees. 
passed: by the District Judge in appeal 
from the appellate.decrees. There cah beng. 
doubt...that, the decree passed by. the: 
District Judga is one passed in appeal from 
an appellate decree passed by the Deputy 
Commissioner as Oolleetor. lam, therefore, 


' clearly of opinion that no third appeal lies 


in the present case. 1, therefore, rejeot 
both these appeals, 


The Te&ried' Pléader for the appellanta’ 
askëd methat if the: present appeals: were 
not entertaináblé "under the provisions of 
s. I19:B - fs 


me. 
Oonrt;in a” case. m as e: V, 
Baldeo Singh’ (1)- that where the firat decree 
is-Jassed by an ' Keistant" Gollector of- the 
Second Clauss. and ‘an a s pest thet 
Court ‘of the Collector gt fh 
tothe Oourt of the District: Judge: theres 
an end- to dhe’ matter and ah eur has es 
juris lictión y whatever 
ibt the MC CN TM “thé Disirittt "Jud gee’ 
This view isio accord “with the Full; Be H 


Tho Agta Tétátiey Att CLIE of 1926) tas n0w. 
changed the law and has 
fór“sučh “provisidtis by 
the said Act. 
law has, however! tüken place in’: Oüdh. 
I am, therefore, [ni opinion’ that no revision 
also is entertainable by this Court- against 


acting 3: 253 0f 


‘Sepréssly 1 provided: 


~ gdcond- & bpeit | 


tō ‘entertain révision - S 


1 


decision ofthe Allahabad High Oourt fas 5 
ported as Bhagisat, Das vii i Chhedi “Koeri (9d 


Yt: be 


No such ‘amendment ‘of they : 


the decree.passed by the District Judge in; | 


second. Appel I am, therefore, gnane to. 


pik Ak 4 eae 3 ~S ot 
KS * c 


HUE 101 Ind Cas; 877: 4: 0. WIN, 1258; . A. I.R, 1928: 


eh 
, 


M as Tad: Cas? x559; 24 A. Dad, O27; JA. A: R. 1948. 


All. 398; L. R. 7 A. 273 Vd l 
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nccede.to the request, gk the learned. Pleader, 
for tberappellanta, i: t WE 
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we 


are “OTHERS ~Puslwnirty— AFPR LANT i 


* te `i 
= » àj ie 


vers uS S 


"T PONNUSWAMI MUDALIAR "°° 
© — DEFENDANT—R8PONDENT, ... 
Registration Act (XVI of 1908) 28 110—Unrég istered 


gale-deed, admissibility of, to prove nature of possession . 


~- Adverse possession—Mortgagor ‘and mortgagee—Acts 
amounting to release of right of redemption—Docu- 
ments inadmissible in evidence, effect of. 

An unregistered sale-deed which is invalid to 
transfer title to property may be admissible in 
evidence to prove s nature of possession held by 
the putebesersitp 796 ad Gol.: ra hee b i mor tur PN. ce 

The, principle, of law that a mortgagee: who. enters 
into” posséssion-“in his”.Gapacity | B8 such ‘caniiot 
Bequire any right ‘by adverse: possession against his - 
mortgagor ig not applicable to .a.chsé where-:ithe 
possession of the .martgegée. has. "been treated by 
fhe mortgagor: himself as being: in absolute | right and 
not as mortgage’. fp. 798, dol. 2) * 

As between the mortgagor’ ‘and the mortgagee 
neither exclusive possassion:iby the mortgagee for 
any length; of time , short ofthe. statutory period of 
60 years nor any acquiescence by. the mortgagor not 
amounting to a release: -0f the ‘equity | of redemption 
will bea bar or defence toa suit for rédemption if 
the parties a are piers entitled to redeém: [p. 797; 
col. 1.] ^ E 

Where -acta - cot parties, “ambunting: | io a _Helease 
of the right of redemption aré“evidenced’ B doc 
ménts’which “are! inadmissible for want of registrá- 
tión'.&üd: in ‘cases: where ‘the ‘subsequent transaction 
between the’ mortgagor: and ihe mortgagee is not 
evidenced. by ; any writing at all bui is gimply . oral, 
the. mortgagor's ‘equity of redemptión WI ould “hot “He 
put an end to at Once, but the subsequent possedbidn 
on'the partof the. mortgagee’ would not be that ofa 
mortgagee-but. -that of: an «absolute owner and as 
against parties. entering. ‘into such transaction the 
mortgagee would acquire an absolute title tothe pro- 
perty ‘after the expiry of 12’years from the" date of 

such transaction. [p. 797, cols. 1 & 2] . 

‘Second ‘appeal ‘against:a decrée: ~of the 
District Court, Ohingleput, in Appeal Suit 
No. 813 of 1923, preferred... against.: that 
of, the, Court, of, the , Principal. District 
Munsif, Ohingleput, in O- B:* No: 68" of 
1922... 3 uc F (MES AU : 

Mr. M. „S: Venkatarama Aigar; forthe 
Plaintiff, g aD Se SATO qu 
Mr „Seshagiri, Sastri, fov. the Bespond. 


‘ent, ee: 


. * 
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. was: alleged... that the. deceased: elder 
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AnanithakPishna. siyap.. I- -Tha 
. plaintiffs. Bued;.to redeem. a.mnartgege, Ito 
ro- 
ther of the.plaintiffs.usufruetuarily mort: , 
gaged: the suitiland sto -the defendant. for, 
Rs. 50:on 29th  July,..1903, under . ‘Ex, L. 
` The. defendant while admitting the mort- 
; gage: zpleaded..that.he became. the absolute 
owner of the ..property by: purchase on 
- 99th October, 1806, from: : plaintiffs. Nos. 9 
and 3'and that. : his possession, subsequent 
to.-1908,. :was.i 88.:an „absolute. owner, and, 
though : the sele-deed, Ex... IL: -0f 1006, waa . 
: Untegistered;: his; posession. „BINGE, 1906, 
was: § as absolute, Wire ura E he; -had 


~ = TA 


I5 ani top Sacre on AU agia: Wen p 
ment, :and.. the District. Munsif.. found that 
Ex. IU 'Was. nót: genuin&;.and: accordin aly 
decreed, redemptions.. „On. appeal by. he. 
defendant. the learned Distzjct- Judge- cata 
tovthe. conch usion:, on the. evidence that Ex, 
IL;was genuine, that it .wa&8' “executed by 
the..2nd. plaintiff: .and attested | by. the 314 
plaintiff. Holding. that: Ex. 1I.'wss. genu 
ine nhe: u reversed; the District Muünsif’s, .d& 
cision:and. dismissed. the. suit.  observip E: ag 
follows. amr pnl Mg WE eek. us us 


"ii cannot bring “myself: to; ‘believe: ‘that 
Ex: II was a ‘fergery:° I‘amisatisfied - the 
land *as'ón'that date sold. to defendant. 
I ‘find: on ihe 2nd- ‘issue -that::the saletis 
triie“and-that-though-the sale deed conveys 
ed no-titlen(being :untegiatered).:.1 find. 
under issuer.Noi that. the possession of. der 
fendant’ was. adverse; agince sthe.:«date.,.of 
Ex:JI andthe suit; isy ‘therefore, barred: hy 


` 
d EN 


Mann Em giardi Ja 2 NEA 


"The plaintiffs. nave’ Siefeci diis ooid 
appeal to the High ‘Court’ aid oh tbeif? bés * 
half it was" contended "by MreM, 8; Venka- 
tarama, Aiyar, , the a leatne ed.‘ Vakil ‘for’ the 

appellat t, that acce fing Ex. IL to- -be genu- 
ine ‘the defendant's.. possession ' havin; 
commenced lawfully” as B. Cusufrictivar 
mortgagee” "ünder they jlaifitiff s; family, and 
the. "sale. deed Ex. H^ eing “admittedly ii- : 
admissible to ‘prove ‘the ‘sale, the defend. | 
sits posseábion: -should. all along. be;cóngi- 
dered,'tó be that” of, à “mortgagee, since , 
# mortgages in poeséssior" “could riot change 
the nature of his _posgession as mortgagee 
nor convert it into’. adverse, “possession 

aghinst thé morfgagoy. He “relied on: thé 
decision of. Miller.and Sadasiva Aiyar, J J ii 


s 


s in Ariyaputhira v.Muthukumaraswamy (1) 
fo the effect that the unregistered sale- 
deed, Ex. If, could not be referred ‘to, to 
prove that the defendant's possession was 
* as vendee. He further contended ‘that the 
mortgagor was entitled to. redeem at any 
timé within 60 years under Art. 148 of the 
Limitation -Act and that the plaintiffs 
ought to have been given a decree for re- 
demption.. 
On' behalf of the respondent Mr, Sesha- 
giri Sastri contended that rsale-deed, Ex. 
JI, though, unregistered, was admissible to 
Bhow. the nature of the subsequent posses- 
sion held by the respondent, The learned 
Vakil relied on the decision of ‘the Privy 
Council in. Varada Pillai v. Jeevarathn- 
a@mmal (2)and of the decision of the Full 


Bench of this Court in Rama Sahu v. Gowro . 


E Ratho (3) in support of his position; He 
ve also contended that the decision in Aripu- 
d thira v. Muthkumaraswamy (1) is no longer 
law having been dissented from subse- 
quently in this Court ; and he relied on the 
ieee decision of Sundara Aiyar and Sadasiva 
^: ' Aivar, JJ.,in Usuman Khan v. Nagalla 
ET ss Dasamma (4) followed by Ayling and 
< Odgers, JJ., in Karnam Kandasami Pillay 
v, Ghinnappa (5) as showing that the sub- 
sequent sale though invalid may be proved 
to show the nature of the possession subse- 
quently held by the defendant. 

In addition to the cases mentioned. above, 
geference may also be made to the follow- 
ing cases which support the above position, 
Ata Muhammad y. Shankar. Das (6) (unre- 
gistered lease-deed) ; Janki Kuer v. Birj 
Bhikhan Qjha (T). (unregistered lease-deed); 
Qadar Bakhsh v. Mangha Mal (8) (unregie- 
tered sale-deed); Jhamphu v. Kutramani 
(9).. (unregistered. relinguishment deed); 
Jagannath Marwari v. Chandni Bibi (10) 


. (1) 15 Ind. Odb. 343; 37 M. 423; 12 M. L: T. 425; 23 
M. L. J. 339; (1912) M. W. N. 854. 
(2) 53 Ind. Cas. 901; 43 M. 244; (1919) M. W., N. 7244 
10 L. W. 679; 24 O. W. N. 346; 38 M. L. J. 313, 18 A. 
L. J. 274; 2U. P. L. R. (P. O.) 64; 22 Bom. L. R. 444; 
46 I A. 285 (P. O). 
(3) 59 Ind. Cas 350; 44 M. 55; (1920) M. W., N. 711; 
12 L. W. 649; 39 M, L. J, 639; 29 M. L. T. IO(F. B.). 
. (4) 16 Ind. Cas. 694; 37 M. 545; 12 M. L. T. 330; 23 
M. L. J. 360; (1912) M. W. N. 995. 
5) 62 Ind: Cas. 603; 44 M. 253; 40 M. L.J. 105; 
(1921) M. W; N. 1; 29 M. L. T. 167; 13 L. W, 423. 
| * 16) 88 Ind. Gas. 872; 6,Lah. 319; A. I. R. 1925 Lah, 
x: 491; 7 Lah. L. J. 504. 
| (7) 19 Ind. Cas. 26; 3 Pat. 349; (1924) Pat. 185; 5 P. 
L.T. 501; A. I. R. 1924 Pat. 641. 
(8) 73 Ind. Cas. 889; 4 Leh. 249; 5 Lah. L.J.175 & 
555; A, I. R.1923 Lah. 494. 
(9) 42 Ind, Cas, 713; 39 A, 696; 15 A, L. J, 761, 
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Mogkerjee and Buckland, JJ., (unregistere 


4 


ed deed of gift); Thakore Fatesingji- 


Dipsangji v. Bamanjs Ardeshir Dalal (11) 
(unregistered lease); Venkatachari v. Ranga- 


swami Iyengar (12), Musigadu. v. "Maneam . 


Gopalu Reddy (13) and Ahobilachariam v. 
Thulesiammal (14). 
Mookerjee,J., at page 436 of 34 C. L. J. 


while holding that a.deed of giftif un- | 


registered could not be received as evidence | 


of any transaction affecting | immovesble 
property, observed as follows ; 

' [t was, however, admissible in evidence 
for a collateral purpose, namely, to explain 
the reason why Lakshmi Bibi received "the 
income." 


In his commentary on the Registration 


Act Mr. Mulla remarks as follows: 

“The decision of the Privy Council in, 
Jeevarathammal's case (2) isan authority 
for the proposition that a document which 
requires registration under the Transfer of 
Property Act, but is not registered is never- 
theless admissible to prove the charaeter of 
the transferee's possession. Though s.49 
was cited in argument in that case, there 
is no reference to it in the judgment of 
their Lordships." | 

On the first question I feel pressed by 
these decisions and I think, therefore, that 
I am bound to hold that.the. unregistered 
sale-deed, Ex. II, is admissible to prove the 
nature of the subsequent possession of the 
defendant. This is what the Privy Coun- 
cil say in Varada Pillai v.  Jeevarath- 
nammal (2); 

"Although the petition of 1895 and 


the change of names made in theregister ` 


in conn dustce of: those, petitions are. not 
adinissible to.prove a gift, they may never- 
theless be referred to as explaining.the 
nature and cbaracter -:0f the possession 
thenceforth held. by. Doraisami.. In. other 
words, although the. petitions and. order 
do not amount toa gift ofthe land, they 
lead tothe inference that the subsequent 
receipt of the rents by.. Doraisami:' was a 
receipt in the character of donee. and 
ewner of the]and and, therefore, in her 
own right and not as trustee or manager for 
her mother and aunt.” l Es 


(10) 67 Ind. Cas. 31; 34 O. L. J. 432at p. 436; 26 C. 
W. N.65 


(11) 27 B. 515 at pp. 542, 543; 5 Bom. L. R. 274. 
(12) 3 Ind Cas, 223; 6 M. L. T. 192 


: (18) 63 Ind. Cas. 215; 13 L. W. 400; (1921) M. W, N. 


51. 
(14) 103 Ind, Cas. 281; A: I. R. 1927 Mad. 830; 39 M 
L. T. 276, l Dir 


“109 I. 0/19?8- 
> Similarly in Rama Sahu v:Gowro Ratho 
(3) the Full Bench held that an ,unregis- 

. tered lease is admissible in evidence to 
prove the nature of the possession under 
that instrument. The first point has ac- 
çordingly to be decided:against the appel- 
ant i 


Coming ‘to the second point, no doubt, 

" under ordinary circumstances a mortgagor 
. has & period of 60 years within which he 
could sue to redeem, As observed by the 
pa Council in Khiarajmal v. Daim 


* The question at issue is exclusively 
one between mortgagor and mortgagee. 
As between them neither exclusive pos- 
session by the mortgagee for any length of 
time short ofthe statutory period of 60 
years, nor any acquiescence by the mort- 
gagor not amounting to a release of the 
equity of redemption will be a bar or de- 

. fence to a suit for redemption if the par- 
ties are otherwise entitled to redeem.” 

It is clear that no unilateral declaration 

. by the mortgagee alone that he is the 
owner ofthe properties would be effective 
to convert the character of the mortgagee's 
possession from that of a mortgagee to 

. that of an absolute owner. But. it does 
not follow that the equity of redemption 

could not be lost to the mortgagors by 

. reason of subsequent acts on their part. 
-The Privy Council expressly say that 
while mere acquiescence by the mortge- 
gors would not be enough, acts amount- 
-ing to &release ofthe equity of redemp- 

_tion would bea bar or defence to a suit for 
. redemption., Section 60 of the Transfer of 

. Property Act expressly enacts that mort» 

. g&gors have got the right to redeem unless 
.such righthad been extinguished by act 
of the parties,or by order of a Court. It 
.is thus clear that such a right could 
.be extinguished by act of the parties sub- 
sequent to the mortgage. If the subsequ- 
.ent acts are evidenced by proper docu- 
ments, then the equity of redemption would 
.be affected directly on the execution of 


-these documents. If, however, the docu-. 


.ments are inadmissible, for want of regis- 
, tration, orin case the subsequent transac- 
tión between the mortgagor and the mort- 
.gagee be not evidenced by any writing 
-at alk butsimply be oral then the result 
would be that the mortgagor's equity of 


'. - (15) 32 O. 2961 O. L. J. 584; 32 I. A. 23;°8 Sar. P. C 
J. 734,90, WN, 203 A,LL.]. 71; 7 Bom, L, R1 
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at once but the subsequent possession $n 
the part of the mortgagee would not be 
that of a mortgagee but that of an absolute 
owner. As against parties entering into* 
mortgagee would 
acquire an ebsolute title to the property 
after the expiry of 14 years from the 
date of these transactions. | This position 


“bas been clearly laid sdewn by Bandara 


Aiyar and Sadasiva Aiyar, JJ.,in Usuman 
Khan v. Nagalla Dasanna (4). That ease 
is practically on all fours with the 
present inso far as the present conten- 
tion is concerned. At page 547* the 
learned Judges say as follows: “We 
shall assume that possession so taken 


would be held by him as mortgagee. 


But assuming all this, what was there to 
prevent both the mortgager and the mort- 


.gagee from agreeing that the -mortgagea 


should, from a certain date, hold possession, 


„ag owner? Such an agreement may not be 
valid to confer immediate title on the 


mortgagee but as far as we are aware there 
18 no principle of law which -preventg 
both parties from agreeing what the charac- 


.ter of the possession to be held by the mort- 


gagee should be from a certain date, Itig. 


‘quite true thata mortgagee cannot -by a 


mere assertion of his own or by any uni- 
lateral act'of his convert his possession: ‘ag 
mortgagee into possession as absolute owner, 
That is a principle in favour of the morte 


 Ea8gor which prevents the mortgagee. from 


altering the legal character of his posses- 
Bion by his own act or assertion. That hes 


been laid down in several cases, one of the- - 


earliest of whichis Ali Muhammad v. Lalie 
Bakhsh (16). But they have no bearing on 
the question of the effect ofan agreement 
between both parties that the mortgagee 
should hold possession as owperand not ag 
mortgagee,” Justice Sadasiva Aiyar, was a 
party to that decision, No doubt, the decia 
gion in Ariyaputhira v. M uthukumaraswamy 
Sadasiva Aiyar-also 
and by Mr, Justice Miller, and that cage, 
Ariyaputhira v. Muthukumaraswamy. (1), -is 


in favour of the appellant's contention but 


the same has been dissented fromin Karnam 
Kandasami Pillay v. Chinnappa (5) by 
Ayling and Odgers, JJ., who expressly fola 
lowed the decision in Usuman Khan v, 
Nagalla Dasanna (4). The decision in, 
1919: 


Letters Patent’ Appeal No. 207 of 
(16) 1 A. 656: 


1 Ind. Deo. (N.8) 457, — 
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reponn i algo relied on- by-the.learned 
Judges in Karnam Kandasami Pillay v., 
‘Chinnappa (5), as.supporting the view taken 
“By. them... The question also :is ‘discussed 
*vfully.: by Napier: and Krishnan, JJ. in 
~Musigadu v..Maneam Gopalu -Reddy (13) 
“where it was held that a usufructuary mort- 
"gagée to whom the property had been sold 
1 without a registered instrument and who 
held:-possession' of.the property-for:-over 12 
“years from the date of the sale, acquired 
a -title to the property ‘by-adversé possession 
*even if thesale failed. Having regard to the 
- decision in Ariyaputhira v. Muthukumara- 
„swamy (L, and to the decision in an unreport- 
‘ed case (Appeal No. 40 of 1913) it seems 
.to have been suggested to the learned 
. Judges that the question should be referred 
‘for decision by a Full Bench. With refer- 
ence tothisquestion Justice Krishnan observ- 
‘ad at page 218 0f 63 Indian Cases as fol- 
lows :— l 
“I am inclined'atone stage to have the 
¿question-settled:by:a:-Eullj Beneh.. But in 
view ofthe Letters:Patent Appeal which 
was.decided:by a Bench of-three:-Judges of 
this Court, I think it unnecessary to do so 
-as we are bound-to follow: that ruling in pre- 
erence’ to the other decision. erzu n^ 
.’ This isthe: view -that has-been adopted 
-by the Allahabad- High Oourt in Khedu 
Rai: Sheoparson: Rai (17) andr this» view 
-would : seem -also.-to: receive . support. from 
the decision of thè Privy Council in Mohomed 
‘Musa “vy. Aghore Kumar Gangult (18). ! | : 
Having regard tothe decisions. of. this 
Qourt, noticed aboye,- it Seems to me.that 
“the second contention raised: by- the. learned 
“Wakil “for: the-Bppellant;.is'unsustainable, 
“In Letters Patent Appeal No. 207 of 1015'the 
learned,Judges (Abdur Rahim, Offg. C. J., 
e ‘Seshagiri Aiyar -ard Burn, JJ), -remarked 
"Bsfolowgi: 4^ AS orui on let cs ns 
"f Itüg"argüéd that''since thé oral sale 
-jarfound to be-invalid the válue..of the 
“property, being more than Es. 100 the pose 
session: of the.-mortgagee should--not be 
.held.to.be adverse. But the question whe- 
“ther possession i8 adverse or not depends 
‘upon the intentionor‘animus of the par- 
ties: Inthe: -circumstances of: this: case 
“whether the defendants entered. : upon: the 
--possession‘of -tlie property at firat- under 
Y mabeni os e e EAE m PS os. PE 
(A) 40-Ind; Cas: 121,394. 422515 A, 14. J.:306.— 
(18) 28 Ind. Das, 830; 47 O. 801; 17 Bom, Li R, 420; 
CO L J. 2315: 28: M. L: Jy 548; 99:0; W, W.-250; 13 
tar Lt J.220: 17M: Dé T4143; 2 Li W, 22580 (1015) M, 
UW, N62; 421. Ad (B, Oyye mee un 


w ‘ kr 


thee clause. in: the: deed-of mortgage, or-mot, 
their pessession' certainly since the. date. of 


‘the alleged oral/sale.- was in their. own 
^abselute title. The principle of-law that a 
“mortgagee who enters: into. possession-' in 
-his. capacity. as Buch-cannot- acquire :any 


right by adverse possession. against :‘his 
mor:gagor is-not applicable-to a ease where 


‘the possession of the mortgagee;was treated 
-by ihe. mortgagor: himself: a8 being. in” 
: absolute right and-not as-mortgagee.'* ~ ; 


. The: learned Judges differed from the 
opinion of Spencer, J., and agreed-.-with 
‘Phillips, Je “Spee tre gee ee sE Ibe g $ . 
- But. on .the: special: facts: of-this- case, I 


‘think. tho- finding of ithe; learned : District 
-Judge:. already--quoted,.namely: "That 
-the . possession `of- :the.- defendant : was 


advarse since the.date of Ex. II and, there- 


‘fore, .the-suit is barred by-limitatign" could 


not be accepted -in its-entirety.; Exhibit II 


‘gould be- taken: to evidence!-the acts of the 


second plaintiff who.executed-it.and‘of-the 
third, plaintiff who attested it... Prima-facie 
it could not affect -the- rights -of the. first 


plaintiff; whether- plaintiffs; Nos. ..2 and - 3 


„ware entitled to represent: -the firet:.plaintifi 
alsoior;whether ihe:.first: plaintiff . wes 
-divided from the other:plaintiffs- at the date 


of Ex, IL are ‘matters-thatswould:be tele- 


want tothe question: .In the absenee- of- a 


:gpeoifio- finding.that the possession! of,-the 
. defendant was adverseto:the: first-pleintifi 


ala; if the -defendant «could show suffi- 


cient evidenco.to.thatieffect,.we should hold 


thet,-the, rights. of the - first-plaintif could 
not;be -barred.. by limitation. In this cons 


‘nection I may refer to the decision in 


Byari ve Puttanna (19) and..ta the.,observas 
tions in Usuman Khan v. Nagalla Dasanna 
(4).:; It was, there: pointed.out by the learn- 


:ed Judges that ifthe persons who execut- 


ed. the..conveyance‘and .those-who-oconsent- 


^ed: to. it, ahad. ‘severable? interest in the 


mortgaged property, the interests of such 
persons would be bound and would pass 
to the mortgagee as the resultof adverse 
possession by him. In the case of proa. 
perty belonging to a Malabar tarwad or 
Aliyansantana family, the members have 
no several interest and  conssquently ng 
legal right passes to the mortgagee by 
reason ofa transfer effected by some meme 
bers only,ofa tarwad. In the case of a 
Mitakshara Hindu family in Madras co- 
parceners have severable: interests and sq 


(19) 14 M, 28 at p, 48; 5 Ind, Dee. (N, 8) 21, 
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ithe. mortgagee . would . acquire, the Shares ; 
of 7 the" 'transferors. , The lower, Appellate 
Court will ‘accordingly consider” the’ ques- 
dion of "adverse possession. raised “in issue 
No. 3° inthe ‘light of the above observations 
BO. far ‘as the: first plaintili's rights are cop- 
Cerned; "aud in ease the Court should come 
‘to the: “conclusion, thatthe first plaintiff's 
Tei are not ‘barred, it. Should. give, ‘him 


ae ee ee + 
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ary. : 

,dihe case “is; _ therefore, ‘remitted i5 the 
lower. Appellate” Court. for. fresh. Gólisidera- 
“tion ` and décision so far as‘ the first’ plaint- | 
df's Tights are concerned. . As the'appellants 
-liavé substantially failed“in ‘their’ contention, 
- We" diréót ihatthey should "ay. “half ‘the 


‘Osta. of the respondent i in the Second; ap- 


‘peal. “The costs of "the . re-hearing . before - 


the" District’ Judge wil be provided. for 
by him, 'The. decree ofihelower Appellate 
“Oourt: is Yeversed 80 ‘far as the ‘first p ainiti 
is “concerned, and the” pL: ‘ře aiden t 
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LAHORE HIGH COURT. 


Civit Revision Petition No. 703 or 1926. 
January 21, 1927, 
Present:—Mr, Justice Dalip Singh. 
KUN DAN LAL —PLAINTIFF— PETITIONER 

versus p 
LEKE RAJ—DEFENDANT— RESPONDENT. 
Transfer of- Property Act (IV of 1882), s. 90— 
Lessor not securing lessee in possession—Suit for rent, 
competency of, 


KUNDAN TAL‘. “LERN S RAL. 


.s-Qourt has ‘pélieved the’ evidence Of 


E "Aeliáicy had terminated. 


AE 


. 55g 
"Where „a lessor-on being: &ppealed to “by. the lessee 
i took no “steps to" Securé “thé ‘léssée in "possession ‘of 


"the, premises‘and,. QN told the lessee to dttorn to 
HE Stranger: v 


Held, „that “the, fenaney must; be held to Haye ein 
-determined and a Suit for ent" could not be’ maig- 
“tained by'theléssor2^: ^4 


"=: Petition for'revision from’ an order ‘of the 
“Smalt Oause Court J udge,” ‘Amritsar, dated 
“the 5th June; 1926 :" 

4i: Mr, KL. Puri, for the- -Péti itioner. - 
heoMr: Shamair Chandi for the Rispoldént, 


J JUDGMEN T:—This is a revi 

a decision of a Small Cauge gon n: 
missing in part the plaintiff's suit for rent. 
The faets found by the learned J udge are 
that the defendant-was a monthly tenant 
of the plaintiff, but that one Sher Thakar 
‘Singh ousted the plaintiff from possession 
ofthe property’ as well as from possession 
of other property. Sher Thakar Singh 
had acquired a share in the disputed pro- 


perty along with the Peon He - 
ed the defendant: with. ru 


defendant, brought ihe m 
"3s notice, but the 
‘difference and took 1 


Potim 


v ‘premises, 


e 
^ tetmigated: NT ipee .19 meer Ma 


been payin E 


eM 


hela” oe ths defendant. had: 
‘rentto Sher Thakar Singh in good f 
“Minder . threat : (of 77 Jeviétión; . = ‘and iterate 
“ander. B; , Transfer, of Pr roperty. Act, ‘the 
z detendanty WES, aot. Table. to  PBy rent fo the 


s - plaintiff: p 
^ a, Mb: reyision, 36. is contended - that: a: 50 
3mm has,” KA AD? Biel s m ihe iur e 


“Tes ond 
pep ieg; dee the. a ot ds Tien 
S» tente "has, ..térmninated.- andi. ‘that: the 


‘Cert, 
> ‘witnessés front” ‘which’ thé -Oourt was ain 


;, liberty. to, draw. the inferénce ' that.:there 
was itti Xpress or imjlied.. ‘Surrender 
of, th tenancy, and .. ;that, . therefore,.; the 


Ogunsél. has 
cited Mitra, page 201, in support of jera 
” proposition that, whore ` payment of ‘rent 
ds m made.on. threat’ of „eviction, thé defend. 
ant is. not liable, to pay rent to thé original 
rie BOT... It. seems tome that, 6n, the: finding 
gt -fect thatthe plaintiff, on. being. appealed * 
o, by the defendant ‘took "no. steps. ‘to 


RRT ihe defendant in. pos&éssion' of tha 


premises, in, ine fact, according to t 
, pyidencs;” told. ‘Him tio attorn, "io E 


^ 


: ned . 
: 800 

' Thakar Singh, that the tenancy may well 
, be* held to have determined and the plaint- 
iff's remedy is either against Sher Thakar 
: Singh or would lie in a suit for damages 
‘against the defendant for not restoring 
possession to the plaintiff, his lessor. Be 
‘that as it may, I think that substantial 
‘justice has been done and I decline to 
interfere in revision. 

. I,therefore, dismiss the revision with 
costs, - 


A, N. À. Revision dismissed. 


a 
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PRIVY COUNCIL. 
APPBAL-F20mM THB SUPREME COURT oF CEYLON, 

: June 17, 1927. 

. . Present:—Lord Chancellor, Viscount 

.- Haldane, Lord Blanesburgh and 

“ Lord Darling. 

_. HENRY PETER CHRISTOPHER DE. 

| ^ SILVA—APPELLANT | 


Ne versus 
S " DOROTHY MARGARET OATHERINE 


DE SILVA AND aNoTHER—RESPONDENTS. 
- Divoree—Damages against co-respondent—Appeal 
“to Privy Council—Re-assessment of, damages- 
Practice. 
:« In an'aetion for divorce brought by a husband 
-against his wife and a co-defendant on the ground 
of adultery the District Judge fixed the damages to 
"be paid to the plaintiff at Rs. 10,000, but on appeal 
‘the amount was reduced to Re. 2,500..On appeal to the 
Privy Council: 
‘Held, that it was impossible for the Board in such 


. .& matter tore-assess the amount of damages as there 


“was nothing to induce the Board to -disturb the deci 
-sion-which the Appellate Court had arrived.at. 


->Messrs. L, DeGruyther and T: Bucknill, 
- for the Appellant. m 
^ ‘Messrs. G. D. Nokes and H. J; Wallington, 
. for the Respondents. 


TONG JUDGMENT. 

‘Lord Chancellor.—This was an action 
- for divorce brought by a husband ‘against 
. his wife and a co-defendant on the -ground 


e of adultery. The action succeeded, an 


‘order for divorce was made, and also an 


bn ete v. DE SILTA, 


409 1.0; 1928. 


that part of the order, there is no appeal 
here. The only question arising on this 
appeal is as to.the. amount‘of damages 


"which, should be ordered to be paid.by the 
‘co-defendant, who,in this country, would 


be referred to as the co-respondent, to the 
husband. The District Judge- fixed the 
damages at Rs. 10,000 but on appeal to the 


‘Supreme Oourt of Ceylon that amount 


was reduced to Rs. 2,500, and the question 
is whether the order of the Supreme Court. 


“was right. 


It is impossible for this Board in such 


‘a matter tore-assess the amount of damages. 


The real question is whether there is enough 
to induce the Board to disturb - the decision 
at which the Supreme Gourt arrived. Upon 


.the whole, their Lordships.do not think 
‘that there is. The Supreme Court clearly 


had jurisdiction to review the .amount of 


‘damages awarded: they. had all the. facts 


before them; they knew the value of money 


“in the Island; and they weré in a position. 


to form an opinion asto what was a reasons 


‘able sum to be awardedin such a. case, 
‘Their Lordships consider it unnecessary to. 
- go through all the facts; it is enough to say 


that in their Lordships’ opinion there: is 
weight in the reasons given by the Judges 


of the Supreme Court for their decision, and 


‘that their Lordships are not inclined to. 


differ from the conclusion av which they. 


. arrived. Their Lordships will-humbly advise. 


-order for a settlement to be. madeupon the . 
,husband for his.life-out of fhe property of . 


he wife. who was a-rich: woman, As te 


É $ 


His Majesty that this. appeal fails’ and. 
should be dismissed with ‘costs, including 
the costs of the petition for “leave to adduce- 
further evidence, 


.' Appeal disthiesed,* 


Solicitors forthe Appellant:—Messra: 0, A, 
ayley. - > PASEOS 
Solicitors for the 'Respondents:— Mess, 
G.. R. Cran and W. H. Speed & Co. : 


ALN. A. LÀ 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT: 
CRIMINAL Revision No. 3 or 1928. 
February 20, 1928. À 
Present: —Mr. Kinkhede, A. J. C. 
. NEOHA AND aNoTHER—AccUsaD— 
- APPLICANTS | 
versus 
..  EMPEROR-—RszSPONDENT. 

. Evidence Act (I of 1872), ss. 27, 80, 114—Presump- 
tton. of possession of stolen property—Inference of 
guili—Conflicting presumptions—Presumption of in- 
nocence, whethes prevails—Confession of co-accused— 
Testimony -of accomplice — Distinction —Conviction 
based solely on confession of co-accused, legality of. 

The question as to what amounts to recent pos- 
Session suflicient to justify the presumption of theft 
in any particular case, under s.114 ofthe Evidence 
Act varies according asthe stolen article is or is not 
calculated to pass readily from -handto hand and, 
therefore, the importance to be attached: to possession 
must vary with the circumstances of each individual 
case. [p. 801, col. 2.] 

There is the normal presumption of innocence in 
favour of every accused person whose guilt has to be 
es beyond the possibility of a doubt. [p. 802, col. 


“Wherein acriminal ease there ia a conflict be- 
tween the presumption of innocence and any other 
presumption, the presumption of innocence prevails, 
|ibid. 
The strength ofthe presumption varies according 
to the seriousness of the charge, the greater the 
crime, the stronger being the proof required for con- 
viction.. [ibid.] 

Ashraf Alt v. Emperor (5), followed. ; 

The confession of a co-accused under the provisiona 
of s. 30 of the Evidence Act stands on a different 
footing from the testimony of an accomplice. The 
latter is substantive evidence in the strict sense of 
the-. term, a conyiction may legally proceed. upon it 
without corroboration. But the confession of a co- 
accused is not, in itself, substantive evidence and 
cannot be'used as the basis of a conviction. It may 
be used only ina subsidiary manner in connection 
with the.substantive evidence adduced in®the case to 
which recourse must be had in the first instance. 
The conviction based solely on the confession of a 
co-accused-is bad in law. '[p. 803, cols. 1 & 2.] 

Empress v. Govinde (6),- Empress v.- Karimbax 
Musalman (T), Queen: v. Chunder Bhutiacharjee (8) 
and Emperor v. Noni Gopal Gupta (9), relied on. 

Criminal appeal against a decision of 
the Sessions Judge, Nimar,, dated the 10th 
December, 1927, in Criminal Appeal No. 74 
of 1927. 

ORDER.—This order will dispose of 
Oriminal Revision No. £of 1028 also. The 
applicants, Necha and Gurdayal and one 
Falsingh were tried jointly with Hiralal who 
not only admitted his own guilt but 
implicated the rest in the commission ofan 
offence under s. 457, Indian Penal Oode. All 
the four accused were convicted and sen- 
tenced torigorous imprisonment, Out of 


thèm Hiralal who was a previous convict did 
.9À ? s 
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not appeal against’ the conviction’ and 
sentence passed against him. - So he- dropped 
out at the appellatestage. The rest appealed 
to the Sessions Judge, who upheld the 
convictions and sentences and dismissed the 
appeals. F'ulsingh has notcared to-come up 
in revision. The applicants have sent up 
their petitions for revision through - the 
Superintendent of Jail, Hoshangabad. No 


one appeared either for the applicants, 


or for the Crown, although  notiées were 
issued; the latter through the District 
Magistrate was called upon tQ show cause 
why the convictions and sentences should 

not be set aside. l 
The learned Sessions Judge in dismissing 
the appeals observes that out of 14 prosecu- 
tion witnesses none is an eye-witness to the 
house-breaking itself; not even Dallu: the 
owner of the house says anything about 
it. But the fact is that the house was 
broken in atnight. The said Judge was, 
however, satisfied that the property 
recovered from the several accused was the 
property stolen from the house of Dallu and 
belonged to him, and that whatever property 
was seized from the possession of the 
applicants, Necha and  Gurdayal, formed 
part of such property, Although the 
theft took place on the night of the 7th 
of July, 1927, the property was not traced for 
about 40 days after the occurrence. a 
Two questions, therefore, arise (1) whether 
the possession of the: applicants was such 
recent possession aS could give risé to 
any presumption under s. 114, Indian 
Evidence Act, and (2) whether the applicanta 
have been rightly convicted on the state- 
ment of Hiralal the co-aceused.  ' ; 
As to the question whether the presurmpe 
tion which attaches to recent possession 
has been rightly applied in this case by the 
Sessions Judge, Imay say that the question 
as to what amounts to recent possession 
sufficient to justify the presumption, in any 
particular case, varies according as the 
stolen article is, or is not, calculated to 
yeadily pass from handto hand. In the 
following cases the period of 19,.13,5 and 
even 3 months was treated by the Courts 
as too long to raise such a presumption 
under s. 114 of the Evidence Act. < 
Naqli v. Emperor (1), In re Jaimullabdin 
2, Hari Ram v. Emperor (3), and Joyen- 
1) D Ind. Cas. 471; 27 Or. L., J. 807; A. I. R. 1926 


Lah. 528. 
Ko 53 Ind, Uas. 819; 26 M. L, T, 389; 20 Cr, L.J, 
819; 11 L. W. 43; 38 M. L. J. 489, 
(3) 62 lud, Cas, 807; 22 Or. L, J. 595, T 


we 
Far 


seach individual *case. 
. forget that there is the normal presumption 
. of innocencein favourofevery accuse 


$02. — l 


ullah Bepari v. Emperor (4). This clearly 
shows that the importance to be attached to 
possession as giving rise to the presumption 
of guilt must vary with the circumstances of 
We cannot also 


person whose guilt has to be proved beyond 
the possibility of any doubt. But it seems 
well-established : that where in a criminal 
cage there is a conflict between presumption 
of innocence and any other presumption, 
the presumption of innocence prevails. The 


. etrength of the presumption varies accord- 


ing to thé seriousness of thecharge. It has 


-been said that the greater the crime the 
„stronger is the proof required for conviction: 


Ashraf Ali v. Emperor (9). 

. In this case the property was not actually 
traced in the possession of the applicants 
until the 17th of August, 1227. The applicants 
alleged that they got possession of the goods 
‘from the co-aeqused Hiralal some time in 
the middle of Shrawan last, i. e., towards 
the end of July, 1927, by purchase. Under 
£hese circumstances the prosecution had 
still to prove that the applicants had the 
custody of the goods between the date of 
the theft and the admitted receipt thereof 
by them, though not for the longer period 
extending right upto the date of their 
discovery, in spite of the fact that their 
-possession of the stolen goods which 
commenced towards the end of July could 
'be treated as sufficiently recent under the 
circumstances of the case... | 

From such recent possession a presump- 
tion was ayailable to be made sgainst the 
applicants. But the strength and nature 
of such presumption must vary according to 
the seriousness of the offencé and the 


, nature of the property involved. They were, 


therefore, tightly called upon to explain 
their posséssfon and to account for the 
manner in which they came to have it. The 
explanation offered by them was one of titlé 


` by purchase from Hiralal, but the same has 


been  disbelieved by both the trying 
Magistrate and the Sessions Judge. The 


. Sessions Judge thought that Hiralal their 


so-called vendor was not a cloth merchant, 


' go that in purchasing goods from him they 


‘could not be said to have -acted quite 
innocently. Having chosen to reject the 


'"(4) 46 Ind. Cas. 158; 22 0. W. N. 597; 19 Gr. L. J 


(5) 43 tad, Qs, 241; 21 €, Wi, 1152 a6 p. 1100; 10 
fr. L. d al, . 
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explanation offered, the further position 
which the Sessions Judge formulated for 
considerátion was whether the applicants 
were thieves or receivers of stolen goods 
from'Hiralal a person who confessed his own 
guilt. But had he sufficient evidence to 
convict them as thieves? Their possession 
might make them receivers of stolen goods: 
ifthey had the knowledge that the goods 
were stolen. But they werenot necessarily 


"thieves unless proved to be ao. 


He hadstill to determine whether their 


.possession of the goods saiġ to be derived 


from Hiralal had really originated in their 


. 
. 


so-called association with him in the cóm- e 


mission of the offence, i. e., in their getting 
possession simultaneously with Hiralal by 
means of house-breaking, or, whether it 
commenced only 20 days after, as alleged by 


‘them without such association. It was the 
duty of the Orown to prove by positive 


evidence that they were sn associated. The 
evidence given for the prosecution standing 
by itself falls short of proving that the 
applicants were associated with Hiralal in 
the offence. Their admission of thereceipt of 


- goods takes us back only to the end of July, - 


1927,80 as not to make them his associates 
on the 7th July. How then are they con- 
nected with that particular crime? Or- 
dinarily, they cannot be,unlessitis held that 
the Courts below were rightin acting on 
whet co-accused Hiralal who was being 
tried jointly with them had chosen to say, 
regarding their being his associates, in his 
examination as an accused: person. "This 


_-bringsin the question of the admissibility: 


of such statement under 8..30 of the Indian 
Evidence Act. - ° 
The Sessions Judge in para. 4 of the 
judgment has noted that an objection 
was taken to the legality of the conviction 
of the appellants before him on the ground 
that the same was based on Hiralal's state- 
ment as an accused’ person, and that they 
should not have been convicted on his un- 
corrobotated ‘evidence,’ especially as they 
had ho opportunity to cross-examine Hiralal 
and that the proper procedure for the Magis- 
trate, if he intended to use Hiralal's evi- 
dence against them, was to have held a 
separate trial of Hiralal and convicted him 
on his plea of guilty and then put him in 
the witness box as a witness so as to enable 
them to «est his veracity, The Sessions 
Judge, hewever, disposed of these ob- 
jections by his following obsesvations:«- 


"Ido not, however, consider that this 


/ 
| 
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argument is of much use, In the present 


case, there is ample evidence te prove that | 


the property was stolen from Dallu, and 
thatit was found with the accused. The 
accused also having failed satisfactorily to 
account for their possession, it only re- 
- mained to determine whether they were the 
thieves or whether they were guilty receivers 
of stolen property, and it is only to decide 
which of these the accused were that the 
evidence of Hiralal, the accomplice, is of 
use." (I (italicise) underline the words which 
are important for the purposes of ss. 30 and 
433 ofthe Indian Evidence Act). Section 30 
of the Evidence Act permits such a state- 
. ment by an accused person who impli- 
cates himself to be used against other 
persons, whom he implicates along with 
himself. | The Magistrate is perfectly 
correct in convicting them under s, 457, 
- Indian Penal Code on the statement of 
Hiralal.” 

As the words (italicised) underlined by me 
in hisobservations quoted above show, the 
Sessions Judge treated Hiralalas an 'accom- 


plice" and his statement as "evidence". Ap- 


parently the learned Pleader, who argued 
the appeals before him, failed to draw his 
attention to the distinction made by. 
Stevens, J., O. in Empress v; Govinde (6), 
and Empress v. Kerimbax Musalman (1) 
between the confession of a co-accused 
end the testimony of an accomplice. The 
following observations in the latter case 
Bre very instructive on the point :— 

“Section 27 of the Evidence Act has no 
_ application to the case; but as I have’ said, 
8. 30 does apply. At the same time the 
confession of a co-accused used finder the 
provisions of thelatter section stands on a 
perfectly different footing from the testi- 
mony ofan accomplice. Thelatter is sub- 
stantive evidence in the strict sense of the 
term; a conviction may legally proceed upon 
it without corroboration, though the general 


practice of the Court is to require corro- 


boration, because a presumption naturally 
arises against such evidence from its tainted 
character. Whether corroborated or un- 
corroborated it may form the basis of a 
conviction. It is entirely otherwise with 
the confession of a co-accused. Itis not in 
itself substantive evidence and we may not 
start with it as a basis, proceeding to in- 


quire how farit is corroborated. It can be. 


used only jn asubsidiary manner in con- 


(8) 90. P, L-R, Cr, 45, 
{i 90 P.L R Or, a7). 
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nection with the substantive evidence ad- 
duced in the case. We have thus to have 
recourse in the first instance to the evidence 
of the witnesses." ° ' 
In the words of Stevens, J. O., in Empress 
v. Govinde (6), I may say that the conviction 
of the applicants “is bad in law. The 
Magistrate is not correct in regarding & 
confession of an accused person implicating 
a co-accused under 8.30 of the Evidence 
Act as the same thing as ‘the testimony of 
an accomplice’ which is referred to in s. 133 
of the Act. Itis plain from the words ofthe 
latter section that it contemplates that the 
accomplice shall be examined as & witness. 
This being so, the provision that ‘a con- 
viction is not illegal merely because it 
proeeeds upon the uncorroborated testimony 
of an accomplice’ has no application to the 
case of an uncorroborated confession taken 
into consideration as against a co-accused 
jointly tried with the confessing accused 
under s. 20. All the chartered High 
Courts in India have held that an accus- 
ed person cannot be convieted soley on such 
a confession made by a co-accused.". 
Really speaking the statement of Hiralal 
was evicence against himself but not having 
been examined as a witness his statement 
cannot be called 'evidence' strictly so-called 
within the meaning of the definition of that 
word as givin in s. 3 of the Indian Evidence, 
Act. The Sessions Judge was, therefore, 
not right in treating it as ‘evidence’ against 
the applicants, but he has relied upon s, 30 
of the Indian Evidence Act as permitting 
such a statement to be used against the 
other co-accused. Section 30 does not say 
that the statement is ‘evidence’ but all that 
it says is that a confession when made by 


one of several persons tried joey for the, 


game offence is proved, the Court may take 
into consideration such confefsion as against 
such other person as well as against the 
person who makes such a confession. The 
expression ‘may take into consideration,' 
seems to be very guarded. It points to the 
necessity of there being other evidence on 
record to which this statement can lend as- 
surance. 
Legislature in 80 saying was that, when, aa 
against such person there is evidence tenda 
ing to his convictions the truth or come 
pleteness of this evidence being the matter 
in question, the circumstance of such person 
bång implicated by .the confession of one 
of those who are being jointly tried with 


him should be taken into consideration age 


“The obvious intention of the- 


. 
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bering upon the truth or sufficiency of 
guch evidence" per Jackson, J., in Queen v. 
Chunder Bhuttaeharjee (8). This shows 
that the statement cannot alone form the 
basis of a conviction but that it could only 
be taken into consideration along with other 
evidence in the case: cf. Emperor v. Nont 
Gopal Gupta (9). If ‘substantive evidence’ i8 
wanting as isthe case here, it necessarily 


follows that the convictions of the applicants . 


become based solely on the confession of 
a co-accused and as such on no evidence 
and, therefore, bad in law. I do not agree 
with the District Magistrate in thinking 
- that the convictions are not based solely on 
the statement of Hiralal. The applicants 
were prosecuted for an offence unders. 457, 
Indian Penal Code, and not as receivers of 
stolen property. Consequently on the 
point of their participation in thecrime the 
prosecution was bound to &dduce substan- 
tive evidence and ask the Magistrate to 
take the confession of the co-accused into 
oonsideration only in a subsidiary manner 
in connection with such evidence as pointed 
out in Empress v. Karimbax Musalman 
(7), As such substantive evidence 18 
wanting in the case the conviction based on 
the confession of Hiralal is bad in law and 
must be set aside. The applications for 
revision are allowed, the applicants aré 
ordered to be set at liberty at once. 

‘a. Applications allowed, 


5) 10 Ind. Cas. 582; 38 O. 559 at p, 588; 15 0, W. N. 
j 12 Or. L. d. 280, 


^ 
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PATNÀ HIGH COURT. 
Germinal Rerexenoe No. 4 or 1928, 
February 22, 1928. 


Present:— 
EMPEROR- ProsecoTor 
1ersus 


DEO NARAIN MULLICK—Accoszp, 

Criminal Procedure Code (Act V of 1898), s. $07— 
Commitment to Sessions—Duty of Committing Magie: 
trate, to state reasons—Order of commitment whether 
judicial order. 

Under s. 207 of the Oriminal Procedure Code a 
Magistrate can commit an accused to the Court of 
Session where the case is triable exclusively by 
that Oourt, or where in his opinion the case ought 
to be tried by the Court of Session. In the latter 
case he must give reasons for his entertaining that 
Spon, for the orderof commitment is a judicial 
order. e eo 

Emperor v. Mahammad Khan Rajakhan Pathan (1) 
[A Queen-Hmpress v. Kayemullah Mandal (2), referred 

9, i os : 


fubfgOB v. DRO NÀRÁIN MULLICK, 


Reference. . 


Justice Sir Jwala Prasad, Kr, | 


“not exclusively triable 


169 1. 6. 1928 


Criminal reference made by the Sessions 
Judge, Muzaffarpur, in his letter No. 419 
dated the 3rd February, 1928. 

The” Government Advocate, against the 


JUDGMENT.—This is a reference ' 
by the Sessions Judge of Muzaffarpur 
under s. 438 of the Oode of Oriminal Pro- 
cedure recommending that the commitment 
of the accused to the Oourt of Sessions 
by the Magistrate of Motihari for offences 
under ss. 408 and 477-A of the Indian Penal 


. Code be set aside. 


The accused has been charged with 
criminal breach of trust by the Sub- 
Divisional Magistrate of Motihari under: 
the aforesaid sections in respect of a sum 
of Rs. 9-6 a booking clerk on the Bengal 
and North Western Railway Company 
and also with having altered the register _ 
to conceal the alleged defalcation. The 
offence under s. 408 is triable by the Oourt 
of Sessions as well as by a: Magistrate of 
the First Class and the offence under s. 
477-A was formerly triable by the Qourt of 
Sessions only and is now triable also 
by a Magistrate of the First Olass. The 
Magistrate was under a misapprehension 
that the offence under s, 477-A was exclu- 
sively triable by the Court of Sessions. 
He accordingly thought that he had no 
other option but to commit the accused 
to the. Court of Sessions, He expressly 


` states this as his reason for committing 


the accused, lt seems that if he had 
not been under the aforesaid misapprehen- 
gion probably he would not have committed’ 
the accused to the Court of Sessions. 
Under s. 207 a Magistrate can commit 
an accused to the Court of Sessions where 
the case is triable exclusively by that 


Qourt, or where in his opinion the case 
ought to be tried by the Court of. 
Sessions. The offence in this case is 


by the Court of 
Sessions, Therefore, the Magistrate could 
only commit the accused to the Court of 
Sessions if he had been of opinion that the 
case ought to be tried by that. Court. 
He must give reasonsfor his entertaining 
that opinion, for the order of commitment 
is judicial order. It was held to be so in: 
the case of Emperor v. Mahammad „Khan 
Rajakhan Rathan (1) vide also QUEN- . 
Empress v. Kayemullah Mandal (2). 


(1) 1 Ind. Cas. 104; 9 Or. L. J. 103; 1f Bom. L., R.’ 


18; 5 M. L, T. 225. 
(2) 24 ©, 429; 10, W, N, 414; 12 Ind, Deo. (s 5.) 084, 
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.The reference is, -therefore, accepted 
and as recommended -by the learned 
Sessions Judge the commitment is quashed 
and the case is restored to the file af the 
Sub-Divisional Magistrate to dispose of 
it in accordance with law. If he be of 
opinion that the gravity of the case 
requires that it should be tried by the 
Court of Sessions, he would be at liberty 
to:commit the accused to the Court of 
Sessions giving reasons therefor. If; on 


the other hand, he is not of such opinion, 


then he would try the case himself. —— 
,B. K. P, Reference accepted, 
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PATNA HIGH COURT. 
Og1MINAL Revision No. 7 or 1928. 
February 6, 1928. 

. Present :—Justice Sir Jwala Prasad, Kr, 
Sheikh AMIR.ALI—PETITIONER 

versus 

DUKHAN MOMIN—Opposirs PARTY, 
^ Penal Code (Act XLV of 1860) s. 182—False 
Btatements in petition under s. 1L4 (4), Criminal 
Procedure Code, whether offence—Criminal Procedure 
Code (Act V of 1898), ss. 107, 144 145—Bona fide 
dispute of possession—Duty of Magistrate to proceed 
under s,145—Warning party without taking such 
proceedings, legality of. 

Anaccused who makes a false statement in his 
petition of appeal cannot be held to have committed 
an offence under s. 182 of the Penal Codé, even 
assuming that thefalse statement was made with 
the object of inducing, and that it did induce, the 


Appellate Court to send for the record ofthe case, : 


28 if cannot be said that the Oourt was thereby 
d ra to do what it ought not to have done. [p. 808, 
eo]. 2. ‘ 
. Empress v. Sunt Lal (1) and Empress v. Gokal (2), 
' followed. . i 

Whether a person is in possession of the land in 
dispute or not, if he raises & bona fide dispute 
of possession the only course open to & Magistrate is 
‘to proceed under s. 145 of the Code of Criminal 
Procedure in order to finally determine and declare 
the possession of one ofthe parties or to attach the 
‘land and thus “put an end to the danger of the 
breach of the peace. He can. of course. take steps 
under sa. 107 and 144 of the Code of Criminal Pro- 
cedure to prevent an immediate danger to the breach 
of the peace: but he is bonnd to start a proceeding 
"under s.145. He bas no power to warn a party 
without taking such proceedings. [p. 807, col. 2.] 


Criminal revision from an order of the 
District Magistrate, Monghyr, dated the 5th 
December, 1927, affirming that of the Sub- 
‘Divisional Magistrate, Monghyr, dated the 
8th October, 1927. 

Mr. S. $. Naimatullah, for the Peti- 
dioner, . |... |... "M - "s 


"9 " 
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The Assistant Government Advocate, for : 
the Opposite Party. . . . A e 
JUDGMENT.—Thisis an application 
against an order of the District Magistrate, 
dated the 5th December, 1927, dismiceing, 


- an application of the petitioner to set aside 


an order of the Sub-Divisional Magistrate 
of Monghyr, dated the 8th October, 1927, 
and filing a complaint against the petitioner 
under s, 182 of the Indian Penal Code. On 
that very day the District Magistrate filed 
& written complaint before the Sub-Divi- 
sional Magistrate in which he stated that the 
petitioner in his application under s, 144 @) 
of the Code of Criminal Procedure, datec 

the 28th October, 1927,before the District 
Magistrate against Dukhan Momin “claimed 
to be the kaimi tenant in possession of. 6 
bighas 2 katha of land" and complained 
against Maulvi Muhammad Mopin, Honorary 


Magistrate, "of having . conspired with 


Khartar, son of Dukhan Momin, to. dispos- 
sesshimwrongfully” and Shaving malicious- 
ly influenced the Police to put a false report 
in favour of Dukhan Momin" praying "that 
the warning order received by him from 
Maulvi Abdul Majid should be rescinded." 
Continuing, the District Magistrate says in 
his complaint that the petition of the appli- 
cant was fully enquired into by Babu 
Nalinindra Lal Basu whose “report of the 
2nd December, 1927, proves that the allega- 
tions are entirely false and that Sheikh 
Amir Ali is not in possession of the lands 
in question. It is clear thatthe informa- 
tion given to him by the accused person in 
his petition of the 28th October, 1927, was 
totally false and was intended to cause 
mef to take action by rescinding Maulvi 
Abdul Majid's warning order which J 
should not have taken if thetrue state of 
facts. were known to me. I, therefore, file. 
this complaint under s. 182, Indian Penal 
Code, inthe Court of the Sada¥ Sub-Division- 
al Officer.” 

The land in dispute is recorded in the 
Survey Record of Rights published in 1910 
in the name of the petitioner Sheikh Amir, 
In 1922 the proprietor of the share in which 
the land in dispute is situate, sold his 
proprietary interest to Dukhan«Momin, the 
opposite party. Dukhan's c&tie:is; 88 disclos- 
ed in the Police report of the! 2nd’ October, 
1927, that petitioner Sheikh Amirsurrender- 
ed his holding and then the: -land came to 
be held by one Pannu Momin}'and after 
changing hands seweral times, it came to 


_be beld by Dukhan; and thus Dukban now 


eG * i 


BOG 


rims to be in direct possession of this 


Jad, having acquired the kaimi right and’ 


purchased the proprietary interest also. 
"= Gothe 28th September, 1927, Khub Lal 
; Gape, chaukidar of the village Amahar Kita, 
_lodged a seneha before the Police of 
Lakhiserai of an apprehension of a 
breach of the peace on account of the rival 
claims of the petitioner Sheikh Amir and 
-the opposite party Dukhan Momin. 
- ThePolice Sub-Inspector submitted a re- 
-port on the 2nd October, 1927, stating that 
though the land was originally recorded in 
the name of Sheikh Amir he had surrender- 
ed it and that theland in question at pre- 
-gent is in possession of Dukhan Momin. 
Accordingly he asked for an order under 
. 88.107 and 144 of the Code of Criminal Pro- 
“ gedure against the petitioner. 

On the 8th October, 1927, the Sub-Divi- 
sional Magistrate. passed the following 
order :— 

“The Police report does not give the kha- 
tian and khasra numbers. So I cannot 
understand what plots were covered by the 
khatians shown by the first party. The first 
party is the recorded tenant. It has not 
shown any rent receipt nor the original 
Khatian. The second party's case is that 
the first party gave istifa long ago. Then 
others came in. Dukhan has got the land 
Bix years ago by purchase from the malik, 
and he claims to be in possession. The 
report does not disclose anyreal apprehen- 
sion ofabreach of the peace. Action under 
s. 107, Oriminal Procedure Code, is outof 
the question. Warn Amir Ali, etc. He 
should bring a regular caseif so advised.” 

Aggrieved by this warning order, the pe- 
titioner moved the District Magistrate by his 
petition dated the 28th October, 1927. In 

ethat petition he asserted thatthe “land in 
dispute is in his possession and the opposite 
party in collusion with Maulvi Muhammad 


Mobin, Honorary Msgistrate of Lakhiserai, e 


his landlord, is creating trouble, is refusing 
to grant receipts for payments of rent, he 
having purchased the proprietary interest 
in the land and is disturbing the possession 
of the: petitioner and that the Police in 
collusion with the said Maulvi Muham- 
mad Mobin submitted the report on the 
2nd October, 1927, for proceeding against 
the petitioner under ss. 107 and 144 of the 
Code of Criminal Procedure. The petitioner 
contended in that petition that he second 
party, Dukhan Momin?’ was'hot in possession 
of the land and that the warning order of 


^ 
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the Magistrate was wrong, illegal and with« 
out jurisdiction for various reasons Set 
forth in the petition. He concluded his 
petition in the following words:— e | 


"Your humble petitioner, therefore, 
being aggrieved and dissatisfied with 
the above order warning the first party 
and subsequently refusing to alter the 
same begs to file this petition of motion 
under s. 144 (4), Criminal Procedure Code, 
on amongst others the following grounds.” 


On that very day the District Magistrate 
passed the following order:—~ _ . 

"Heard Pleader for petitioner. He objects 
to the order of the learned Magistrate 
warning him. It is not clear what the 
learned Magistrate intended to warn him not 
todo. Oall for the record with a brief 
report from the Magistrate for 4-11. I 
will decide thereafter whether to admit the 
motion." 


On the 3rd November the Sub-Divisional 
Magistrate submitted his report in which 
he explained the reason of his having pass- 
ed the warning order. He says '"The 
warning given to him was to the effect that 
if he really considered himself to be the 
rightful tenant he mustestablish itin a civil 
suit, and regain his lost possession in that 
way; and thatifhe attempted to take pos- 
session forcibly again, preventive measures 
would have to be taken against him.” 

On receipt of this report the District 
Magistrate passed his order on the 4th 
November dismissing the petitioner's mo- 
tion summarily, Next day the petitioner 
filed another petition complaining against 
the District Magistrate's order of dismissal 
without havingheard the petitioner. When 
the application was moved the Pleader 
for the petitioner asked for a local inquiry 
by the Magistrate and offered to pay 
the cosi. The District Magistrate passed 
the following order: “Further petition 
made that the Police report is dishonest. 
The learned Pleader asks for a local enquiry 
by a Magistrate and offers to pay the cost. 
M petitioner deposits Rs. 20 Sub-Divisional 
Officer Sadar will please depute a Magis- 
trate to enquire locally within the next 
month. Ifthe petitioner’s case is found 
to be true,his deposit will be returned. 
Otherwise the officer's travelling allowance 
wil be paid outofit"  ' 


This local inquiry was held by Babu N: 
L. Basu, Deputy Magistrate, who sent -hig 
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report on the 2nd December, 1827, in Which 
he came to the conclusion thatithe petitioner 
had surrendered the holding and was not 
in posSession of the land fer ‘some 
time, that the land was in possession of 
the opposite party, and that. the peti- 
tioner's allegationsof conspiracy between 
Maulvi Muhammad Mobin, Honorary 
Magistrate, and the opposite party as well 
` asthe Police are false. The Magistrate, 
as observed above,on the 5th December, 
1927, dismissed the petitioner's motion 
under s, 144 (4) and filed a petition of 
e complaint against the petitioner under s. 182 
of the Code. 

. Atthe outset I must say that if the 
proseeution under s. 182 would lie upon 
one having filed an appeal or motion to a 
superior Court aggrieved by the order of 
the Subordinate Court simply because his 
claim is not substantiated, then in almost 
every case of appeal or motion a prosecu- 
tion under s.182 should lie. The petition 
ef the 28th October followed by the peti- 
tion of the 5th November were directed 
against the order of the Sub-Divisional 
Magistrate ofthe 8th October, 1927, warn- 
ing the petitioner from going to the 
land in question. The Sub-Divisional 
Magistrate of the 6th October, 1927, refused 
to initiate a proceeding underss. 107 and 
1418s prayed for by the Police and yet 
passed a warning order against the peti- 
tionernot to go near the disputed land. 
This seems tome to be anomalous. The 
chaukidar's saneha of the 25th September, 
which is the foundation of the present 
‘proceeding by . the District Magistrate, 
referred toa dispute between the“ parties 
of arival claim as to the possession of 
. the land in dispute. The petitioner 


tenaciously maintains throughout that he 
has been in possession of the „land and, 


shows in his favour an entry in the finally 
published Record of Rights of 1910. It is 
' admitted thatthe land in dispute was in 
possession of the petitioner Sheikh Amir 
from long before the time of the Record 
of Rights was prepared in 1910. The peti- 
tioner has, therefore, the presumption of 
the continuity of his possession on account 
of the aforesaid entry in the Record of 
Rights up to the present moment. The 
opposite party Dukhan says that the peti- 
tioner lost his possession on account of an 
istifa having been given by him in 
favour ofthe landlord. There is no docu- 
mentary evidence in support of-the cage 
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' The warning order was 


&07 
ofthe opposite party. "Whether the pefi- 
tioner was.in possession of the land in 
dispute or not he raises a bona fide dis- 
pute of possession, and ethe only course 
open to the Magistrate was to proceed 
under s. 149 of the Code of Criminal Pro- 
cedurein order to finally determine and 
declare the possession of one of the 
parties or to attach the land and thus 
put anend to the danger of the breach 
of the peace, He could, of course, 
take steps under ss, 107 andi44 of the 
Code of Oriminal Procedure ‘to prevent’ 
animmediate danger to the’ breach of 
the peace; but he was bound to start a 
proseeding under s. 145, as, according to 
the suneha of the chaukidar and the 
report of the Police, there was an ap- 
prehension - of a breach of : the peace 
about land. Instead of . doing that, the 
Sub-Divisional Magistrate warned the peti- 
tioner against his going to the land. 
passed against 
the petitioner, who claims to have been in 
possession of the property in dispute and 
it could not be passed without having 
first determined regularly in a proceeding 
under s. 145 as to the possession being 
with the opposite party -Dukhan. The. 
petitioner was, therefore, justified in mov- 
ing the District Magistrate under ci. (4) 
of s. 144 £o rescind orset aside the order of 
the Sub-Divisional Magistrate of the 8th 
October, 1927. 

1n petition ofthe 28th October, which 
is the subject-matter of complaint before 
the District Magistrate, the, petitioner. 
again reiterated his claim of possession. 
over the land in dispute. No doubt he 
charges Maulvi Muhammad Mobin, the 
Honorary Magistrate and landlord of the 
village, a3 having sided with the opposite 
party Dukhan “his tenant ang friend” and 
lent his influence and support as having 
Wrought Police on his side and thus 
getting report of the Police submitted in 
favour of Dukhan; but this is; only a be- 
lief of the petitioner, the gravamen of 
his grievance being that the Police re- 
ported for a proceeding under s. 107 
against him when there ‘was a, bona fide 
dispute of possession with respect to the 
land in question. The District .Magis- 
trate, instead of disposing ofthe motion 
of the*petitioner under 8. 144 (4) in a 
legat way, dalled for q report from the 
Sub-Divisional Magistrate as to what he 


intended to mean ky the-warning. order: 


' and 


“Boe 


pnd then summarily dismissed the motion 
‘without having heard the petitioner on 
the merits of his application. The Dis- 


a trict Magistrate perpetuated his error in 


asking fora local enquiry by accepting 
Pleader for the 
on the 5th November asking 


the submission of the 
petitioner 


for a local inquiry by a Magistrate 


upon the 
tioner, 
Again when the report of Mr. Bose was 
submitted the District Magistrate on the 
5th December, 1927 , disposed of the motion 
upon the ground that the allegations 
contained therein were not substantiated, 
In the petition of the 5th November the 
petitioner had complained against the 
District Magistrate’s order of the 4th 
November and- prayed for his being heard 
in the matter. Therein slso he boldly as- 


payment of cost by the peti- 


Berted that there wasa bona fide dispute 


regarding possession of the land and pro- 
ceedings under s. 144 were improper and 
that. proceedings under s. 145 should have 
been instituted. The District Magistrate 
ignored this and went upon the report of 


' Mr. Bose to the effect . that the petitioner 


was not in possession of the land. His 
claim has not been judicially determined 
and yet preventive orders were passed 
against him of the nature ofa warning 
for which there is mo legal sanetion. It 
is only an administrative and executive 
order. The District Magistrate goes further 
and files a complaint under s. 182 of the 
Indian Penal Code against the petitioner 
and his grievance is that the false allega- 
tion of collusion between the Sub-Inspector 
the Honorary Magistrate, Maulvi 
Muhammad Mobin, and the petitioner and 
the false claim of possession of the land 
in dispute were intended to cause the 
District ` Magistrate to take action “by 
rescinding’ Maulvi Abdul Majid's warn, 
ing order” which he should not have 


"taken ifthe true state of facts were 


^ have known the true 


known. 

The only way in which the Magistrate, 
in the circumstances of the case,’ could 
state of facts was 
by having a regular inquiry under 
s. 145 ofthe Oode. of Criminal Procedure. 
The petitioner hadthe khatians in his 
favour showing his possession at least of 


1910 and the opposite party had to dis- 


place the presumption ® his favour by 
actually proving that he had surrendered 


* the holding and that the opposite party 
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had acquired the tenancy rights in thé 
land in ‘question. The fact that he had 
purchased the milkiat right does not 
give him any claim to direct possession 
over the land in dispute when it was 4 
raiyati land recorded in the Survey 
Record of Rights. Forthat the opposite 
patry has a long history to tell tracing 
his possession through five or six persons 
before him. 
in the petition of the 28th October . or of 
the 5th November would have induced 
the Magistrate to take action under s. 144 


(4. The petitioner's grounds for setting: 


aside the order of the Sub-Divisional 
Magistrate were also based upon legal 
considerations. 

In the case of Empress v. Sunt Lal (1) 
it was held that “the accused who makes 
a false statement in his petition of appeal 
cannot be held to have ..committed ‘an 
offence under s. 182 of the Indian Penal 
Code, even assuming thatthe false state- 
ment was made with the object of inducing 
and that it did induce the Appellate Court 
to send for the record of the case, as it 
cannot be said that the Court was thereby 
iR to do what it ought not to have 

one." l 

The case followed an earlier decision 
ofthat Court: Empress v. Gokal (2). 

I amin full accord with the view taken 
in the aforesaid: cases, and, as I observed 
at the very outset, if a prosecution under 
8.182 would lie in this case, then there 
would not be a single case in which an 
appellant or petitioner in revision will not 
be made liable for prosecution. This 
case seems to me much stronger than 
cases referred to in the aforesaid rulings. 
Here the warning order of the Sub- 
Divisional Magistrate under s. 144 was 
obviously erroneous apart from whether 
the petitioner was or was not : in actual 
possession of the land in dispute and 
whether his charge of collusion against 
the opposite party, the Sub-Inspector and 
Maulvi Muhammad Mobin - was well-found- 
ed ornot. Upon the Police : report of 
the 22nd October, 1927, there: was case 
for an action under s. 145 of the Code of 
Criminal Procedure and not for a warning 
order under s. 144. "Therefore, the District 
Magistraté in sending for the record of 
the ease upon the 
petitioner in this case- was enot induced 

(1) 41 P. R. 1881 Cr. LM 
: t 34 P, R. 1879 Or, ' 


application of :the- 


do not know theaverments ` 
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solely by the allegations made in. the 
petition of the 28th October, His order 
of the 4th November itself shows that he 
thought that on the face of the order of 
the Sub-Divisional Magistrate it was open 
to objection. .. 

Accordingly I set aside the order of 
the Magistrate dismissing the application 
of the petitioner before him under s, 144, | 
cl. (4) and consequently I set aside the 
warning order of the Sub-Divisional Magis- 
trate dated the 8th October, 1927, under 
8.144. Also*I set aside the order of the 
Magistrate starting proceeding against 
the petitioner under s. 182 of the Indian 
Penal Code, and I quash theentire proceed- 
ing in this respect. 


B. K. P, Proceedings quashed, 
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ALLAHABAD HIGH COURT. 

"Os1MINAL RzrERSNOE No. 590 oF 1927. 

November 1, 1927. 
Present:—Mr. Justice Dalal. 

TUFAIL AHMAD-— AcOUSED—AÀ PPLICANT 

: veraus : 
EMPEROR—Opposits- Party. 

U. P. Municipalities Act (II of 1910), s. 265 (c)— 
Bhop-keeper keeping bench on publio road—Offence— 
Presumption of obstruction: 

If a man puts a bench on a public road obstruction 
of the road must be presumed. 

The accused occupied a shop abutting on a street and 
kept a wooden bench on the pavement in front of hi 
shop. There was no evidence to show that he exposed 
any articles for sale or that the bench dept by him 
caused any obstruction in the street. He was con- 
victed for an offence under a. 265 of the U. P. 
Municipalities Act. The Sessions Judge being of- 
opinion that the conviction was illegal, referred the 
case to the High Court: 

Held, that the obstruction ofthe read must be pre- 
sumed and thatthe ‘conviction was not, therefore, 
illegal. ae 

Oriminal reference made by the Sessions 
Judg^, Budaun. 

ORDER OF REFERENCE. 

This is an -application for revision 
ef an order of a Magistrate of the 
First Class at Budaun. The applicant has 
been convicted under s. 265 (c) of the 
Municipalities Act and sentenced to a fine 
of'Rs.50 for exposing fruits.for sale so as, 
to causeobstruction ina street belonging 
to the Municipal Board, Budaun. He 
occupied a shop abutting on the street and 


kept Ewooden bench. on the pavement in 
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front of his shop.. He was prosecuted foy 
causing obstruction to the street and con» 
victed. The evidence on the record satis- 
factorily proves that he was found keeping 
a bench on the paverhent without the, 
permission of the Municipal Board. But 
there is absolutely no evidenoe to show 
that he ‘exposed any articles for sale or 
that the bench kept by him . caused any 
obstruction in the street, Thé gist of the 
offence under s, 265 is the obstruction to 
the free passage of any street, There ig 
no evidence to prove that he, caused any 
obstruction by his act. No presumption 
against him can be made merely from his 
putting a bench temporarily on the pave- 
ment adjoining the road. It lay on the pro- 
gecution to prove all the elements that 
constituied the offence butit failed to do 
so. His conviction under s,.265° of the 
Municipalities Act cannot be sustained, 
The senience passed on him by the learned 
Magistrate is also unduly severe. The 
record does not show that any notice was 
ever cent to him requiring him to’ remove 
the bench which was placed en the pave- 
ment only temporarily. The Municipal 
Board could have easily called upon him 
toremove it by means of a notice and 
prosecuted him for his failure to comply 
with it. But the Municipal Board thought 
it fit to prosecute him without giving him : 
any opportunity of removing it. Under 
these circumstances the proper sentence 
would have been a nominal fine of Re. lop 

The case did not call for the imposition 
of the maximum penalty of Rs, 50 pre. 
scribed by the section. As his conviction 
is illegal and the sentence is abnormally 
heavy lam constrained to refer the case 
to the Hon'ble High Court, 

The case is referred to the Hon'ble High, 
Court with a recommendation that the 
applicant's conviction and the sentence 
passed against him be set aside. Any 
explanation offered by the learned Magis- 
trate be submitted along with the record. ' 

The Assistant Government Advocate, for 
the Crown. | < 

ORDER,—I cannot accept the reference, 
lf a man puts a bench on a'publie road 
obstruetion ofthe road must be presumed. 
The allegation was that the applicant 
exposed fruit on this bench, E 

Atthe same time, the amount- of fine: 
$s excessive as. pointed out by the 
learned Sessi$ns «judge. I, reduce it to 
afina of Rs. 10 maintaining. the -imes 


810 ` 
prisonmentin default, The balance of fine, 


if any, recovered shall be refunded. 
LAN. A Sentence reduced, 
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November 28, 1927. 

: Present:—Mr. Justice Carr, 

PO THAUNG-—ACOUSED—À PPELLANT 
versus 
EMPEROR—Opposrre-Parrty. 

Whipping Act (IV of 1909), s. 4—Robbery—Hurt 
by some of the accused—Sentence of whipping, legality 
of—Penal Code (Act XLV of 1860), s. 894. 

Before a sentence of whipping in addition to 
imprisonment ctn be passed on a person found guilty 
under s. 394, Indian Penal Code, there must be also 
& finding thathe himself caused hurt while com- 
mitting the robbery. « 

JUDGMENT.—The appellant Nga Po 
Myit pleaded guilty. In the circumstances 
of the case I see no sufficient reason for 
interference with the sentence passed on 


him. 

Nga Po Theung was caught redhanded 
and there isno doubt of his guilt. But 
in my view the combined sentence of whip- 
ping- and imprisonment passedon him is 
illegal, Section 394, Indian Penal Code, by 
its terms clearly shows that any person 
taking part in the commission of a robbery 
in which hurt is caused by any of the 
robbers is liable to punishment under that 
section. But 8.4 ofthe Whipping Act is 
differently worded. It provides that a 
person may be punished with whippingin 
addition to or in lieu of any other punish- 
ment if he “causes hurt in committing 
robbery.” This clearly applies only to a 
poron who himself causes hurt. Therefore, 

efore & sentence of whipping in addition 
to imprisonment can be passed on a person 
found guilty unders. 394, Indian Penal Code 
there must be alsoa finding that he himself 
caused hurt while committing the robbery. 
In this respect s. 4 of the Whipping Act 
is analogous toss. 397 and 398 of the Penal 
Oode, which apply only to persons who, 
while committing the offence in question 
. themselves are armed With or use a deadly 
wearon or who themselves cause grievaus 
ok 
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thereseem tobe any evidence on which 
such a finding could have been based. 

I dismiss the appeal of Nga Po Myit. 

I confirm the conviction and the sentence 
of five years’ rigorous imprisonment passed 
on Nga Po Thaung, but set aside the sen- 
tence of whipping also passed on him. 

A. N. A. Sentence reduced, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL Revision No. 303 or 1927. 
January 4, 1928. 
Present:—Mr. Ghulam Mohiudin, A. J.O, 
OHINAI—Acouszp—APPLICANT 
versus 
EMPEROR-NoN-APPLIOANT. 

Criminal Procedure Code (Act V of 1898), ss. 475, 
489— Revision—Concurrent jurisdiction of High Court 
with Sessions Judge or District Magistrate —Duty of 
aggrieved party to move such authorities first. 

An application for revision against a conviction 
and sentence of fine for an offence under s. 506, 
Penal Code, can be entertained by the District 
Magistrate or Sessions Judge, who have concurrent 
jurisdiction in this matter with the High Oourt and 
unless either of those personshave been moved in 
the first instance, the High Court will decline to en- 
tertain such an application, 

Criminal revision against the finding and 
sentence of the Honorary Magistrate, First 
Class, Saugor, dated the 10th October, 1927, 

Mr. J. Sen, for the Applicant. 

ORDER.—This order will govern Ori- ` 
ag Revisions Nos. 304 and 305 of 1927 
also. . 

These three applications have been filed 
by Chinai, Mohan Singh and Chittar Singh, 
who have been convicted under s. 506, 
Indian Penal Code and have been direct- 
ed to execute*bondsfor keeping the peace, 
wnder s. 106, Criminal Procedure Oode, 
by Rao Saheb Govind Rao Shrikhande, 
Honorary Magistrate, First Class, Saugor. 

Such applications under s. 435, Criminal 
Procedure Code, can be entertained by the 
District Magistrate or Sessions Judge, who 
have concurrent jurisdiction in this matter, 
and under s, 438, Criminal Procedure Code, 
the District Magistrate or Sessions Judge 
may, if he thinks fit, report for the orders 
ofthis Court the result of such examina- 


h ME * tion, and action can then be ,taken by 
this case there ism finfling that Nga this Court under s. 439, Oriminal Procedure 


Po Thaung himeelf caused hurt, nor does Qode, Neither the District Magistrate, 
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nor the Sessions Judge has been moved 
in this matter. In Oriminal Revision 
No, 237 of 1927, Kotval, A.J. O., ordered 
as followg: ‘I decline to entertain this 
patition which has been made without 
first having recourse to the Sessions Judge," 

The applications are, therefore, dismissed 
without notice to the Crown. 


G. R. D, Applications dismissed, 
e i 1 
LAHORE HIGH COURT. 


OR1MINAL ÁPPRAL No, 1383 or 1927, 
February 3, 1928. 
Present :—Mr, Justice Jai Lal. 
BAUDAGARSINGH-—-AcossSED— 
o—APPELLANT 


versus 
EMPEROR--RESP£?ONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 087 — 
Joint trial, illegality of. : 

Section 537, Criminal Procedure Code, does not cure 
the illegality of a joint trial where the accused could 
nat be jointly tried. 

Criminal appeal from an order of the 
, Magistrate, First Olass, with s, 30 powers, 
Kasur, dated the Ilth September, 1927, 

Diwan Pindi Das, Diwan Bahadur, for the 
Appellant. 

Mr. Raj Krishna, for the Government 
Advocate, for the Respondent. 

JUDGMENT.—This judgment will 
dispose of Appeals Nos. 1383 and 1384 011927. 
'The appellants Didar Singh and Saudagar 
Singh were sent up for trial under s. 376 
of the Indian Penal Code for having 
committed rape on Musammat Ruri. They 
were originally tried along with five other 
men but after most of the prosecution 
evidence had been recorded the Magistrate 
decided to frame charges against such of 
the accused against whom in his opinion 


a prima facie case had been made out 


and at that time he considered that these 
two accused could not be tried jointly 
with each other or along with the other 
five accused. He, therefore, professed to 
hold separate trials under s. 376 against 
them and immediately framed charges 
under that section against them and from 
that gtage recorded the prosecution evi- 
dence in.each of the two cases relating 
to these appellants separately. That evi- 
dence, however, was more or less of a 


formal character. The main “evidence 
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against them had been recorded before 
the charges had been framed. Finally the. 
Magistrate wrote one judgment "whereby 
he disposed of the cases of these twa 
appellants and also of two others, and 
convicted them all under the "various 
sections under which they had been 
charged. 

An objection is taken on behalf of these 
appellants that their trial was illegal as 
admittedly they could not be tried with 
the other accused and that though the 
learned Magistrate professed 
separate trials, as a matter of’ fact, he 
has tried at-any rate the four accused 
jointly. 

Mr. Raj Krishna, who appears on behalf 
of the Grown, frankly admits that the 
procedure adopted by the Magistrate was 
ilegal. He, however, contended, that 5,537 
of the Criminal Procedure Code cured 
the illegality in the procedure. 

There is ample authority that s. 537 
dees not cover cases of illegality of the 
trial and in this case assuming that the 
order of the Magistrate that the accused 
should be tried separately was correct, 
their trials are vitiated on the ground 
that inspite of that order he practi- 
eally tried them jointly with the other. 
accused. 

I must, therefore, accept these appeals, 
set aside the convictions of the appel- 
Jants and order their re-trial de novo, 

I am not prepared to aceede to the 
contention of the Counsel for the appel- 
lants that in viewof the fact that the 
accused have been in custody for consider- 
able time and that the evidence against 
the appellants is not strong, I should 
refrain from passing the order of re-trial, 
I decline to express any opinion on the 
merits of the case. That is a matter for 
the trial Magistrate to decMe after the 
whole of the prosecution evidence has been 
recorded by him in the manner provided 
by law. 


R. L. "^ Appeals accepted. 


to hold 
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° -LAHORE HIGH COURT. . 
Oxtminat MiscBLLANEOUS PETITION NO. 34 
or 1928, 
‘March 15, 1928. 

“ Present:—Mr. Justice Jai Lal. 
KANWAR SEN—Accussp—Pstitionger 
versus 

l -EMPEROR—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 526 -- 
Prejudice of Magistrate—Reasonable apprehension— 


ransfer. 
17 i not necessary for an applicant for transfer 


eof a criminal, case to establish that the Magistrate . 


jg actually prejudiced against him. All that he need 
prove is that the conduct of the trial by the Magis- 
trate has been such as to caüse a reasonable 
apprehension in the mind of the accused that he will 
not receive a fair trial. 

Petition, under s. 526, Criminal Procedure 
Code, for transfer of the case from the Court 
ofthe Magigtrate, First Olass, Lahore,to some 
other Court having competent jurisdic- 
tion. 

Mr. Arjan Dae, for the Petitioner, 

ORDER.—~I have heard Counsel for the 
petitioner in the absence of any Oounsel on 
behalf of the Crown. I have also carefully 
considered the explanation submitted by 
the Magistrate with regard to theallegationa 
made by the petitioner in his affidavit, and 
after going through the record of evidence 
in this case I am _ satisfied that the 
petitioner has grounds for entertaining a 
reasonable apprehension that he will not 
yeceive justice in the Court of the Magis- 
trate. As it has more than once been laid 
down by this Court, it is not necessary for 


. gn applicant for transfer of a, criminal cate 


to establish that the Magistrate is actually 
prejudiced against him. All that he need 
prove is that the conduct of the trial 
by the Magistrate has been such as to cause 
& reasonable apprehension in the mind 
ofthe accused thathe will not receivea 
fair trial. 

I do not wish on the present occasion tq 
cite instances of the conduct of the 
Magistrate which may have caused this 
apprehension in the present case as in 
doing so I will have to discuss the merits 
of several orders passed by the Magistrate 
and this may prejudice both the prosecu- 
tion and the accused. My conclusion on 
the whole is that the conduct of the 
Magistrate has not “been such as to inspire 
confidence in the mind of the acgused, 
which is BO essential in a)l criminal 
trials, that the Magistrate will approach 
the case with an unprejudiced wind, I 
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hold that the allegations :made by the 
petitioner, such es are substantiated by the 
record and which received partial support 
from the explanation of the Magistrate, 
make it desirable that the case be trans- 
ferred from the Court of Rai Sahib Nand 
Lal Manchanda. 

Counsel for the petitioner has expressed ` 
his willingness before me that on the 
transfer of the case to another Magistrate - 
his client wil notclaim ade novo trial but 
will ask such Magistrate to decide the 
question of relevancy of cettain evidence 
which is already on the record and will, 
then proceed accordingly. = = b 

I hereby withdraw the case from the 
Court of Rai Sahib Nand Lal Manchanda 
and transfer it to the District Magistrate 
of Lahore with directions to try the case 
himself or send it for trial to some other 
competent Magistrate. 


R. L. Case transferred. 


LAHORE HIGH COURT. .. 
Og1MINAL MisogLLANEOUS Cass No, 102^ 
or 1927, 
July 12, 1927. 
Present:—Mr. Justice Tek Ohand, 
EMPEROR- PaoszcvTOR 
Versus 
RAM LAL AND ANOTHER— A COUSED, 
RAM LAL-—PETITIONER 
versus . 


EMPEROR—Opposits Parry. eh 
Criminal Procedure Code (Act V of 1698), 8. 561-A— 
Judgment—Ezpunetion of irrelevant remarks made by 
Magistrates—High Court's powers—Jurisdiction, exer- 
cise of —Magistrate's right to make adverse remarks 
on witnesses agd persons not connected with case. 

A High Court has inherent power to order deletion 
of passnges in the judgment of subordinate Courts 
which are either irrelevant or inadmissible: and 
which adversely affect the character of witnesses or 
po reoni other than parties to the litigation. [p. 815, 
col. 1. 

Pasehenan Banerji v. Upendra Nath Bhattacharjt 
(11), Amar Nath v. Emperor (12), Benarsi Das v, 
Emperor (13) and Mohammad Qasam v. Anwar Khan 
(14), referred to. 

The power to expunge a portion of a judgment 
delivered by a competent Court, is intended ‘for 
Cases of exceptional circumstancesand it sheuld be 
borne in mifid that in weighing evidence and arriv- 
ing at conclusions on questions of fact, lower Courts. 
have to review the conduct of witngsses with refer- - 
ence to particular incidents and at times have” to 
adjudge generally on the veracity or otherwise of- 


109 I. C. 1928 
such persons.and .in doing so they have often to 
make remarks which refiéct adversely on etheir 
character. lt is of the utmost: importance to the 
administration of justice . that, Courts should be 
allowed to perform their function freely, fearlessly 
and without undue interference by the High Court, 
At the same time if is equally necessary that the right 
of the Magistrate to'make disparaging remarks on 
persons who appear orare named in-the course of 
a trial is one that should be exercised with great 
reserve and moderation especially where the person 
disparaged has had little or no opportunity of ex- 
` plaiming or defending himself. If the conauct of a 
witness appears to the Judge to -be.suspieious or 
otherwise not above-board he has the right and the 
duty to test hisgevidence by putting questions to 
him. But before he is justitied in commenting ad- 
versely upon a witness's evidence he must establish 
the particular fact warranting such criticism by 
proper evidence in Court and not on conjectures or 
by reference to materials which are not properly on 
the record. ([p.815, cols. ł & 2.] 

Nur Din v. Emperor (1) and Amar Nath v. Emperor 
(12), followed. 

A Magistrate should not in his judgment make 
observations prejudicial to the character of a person 
whois neither a witness nora party.tothe proceed- 
ings and who has no opportunity of being heard. |p. 
815, col. 2.] rs 

Benarsi Das v. Emperor (13), followed. 

. Inthe matter of Case No. 20-15 of 1925 and 
in the matter of Criminal Revision Na. 573 
of 1927, and the petition of the Secretary of 
State for India in Council on behalf of 
Mr. H. Daly, Superintendent, Salt Revenue, 
Khewra, under s. 9561-A, Criminal Pro- 
cedure Code, praying that certain por- 
tions of the judgment . passed by 
the Magistrate, First Olass, (exercising 
enhanced powers under s. 30, Oriminal 
Procedure Code) Jhelum, on „the - 17th 
November, 1926, may be .deleted from the 
record, .. | 

Mr. Abdul Rashid, Government Advocate, 
forthe Secretary of State for India in 
Council. 

ORDER.—On the 29th of April, 1927, 
the learned Government Advocate, aeting 
under instructions from the Government 
of India, presented to this Court a peti- 
tion unders. 561.À, Oriminal Procedure 
Code, praying for the :expunction of 
certain passages from the judgment of 
Diwan Sita Ram, Magistrate, First Class,. 
Jhelum,in Oriminal Oase No, 20-15 of 
1925 (Crown v. Ram Lal and Muhammad 
Said) in so far as they contained remarks 
which reflected adversely on one N. D. 


Daly, Superintendent Salt Mines, Khewra, 


the Salt 
con- 


“other clerks” of 


and certain 
Another applicetion, 


Department. 


taining a similar prayer was filed by N. 


D, Daly himgelf on the 3rd of May, 1927, 
lt was atated in the petitions that the 


2o bo, = || : 
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. In 1922 Muhammad 


"but maintained 


| gis 
remarks complained of weré not supported 


by any materials on the record but were 


wholly unjustified. These petitions were 
laid before a Judge of this Court on the 
20th of May, 1927, who directed that. 
copies thereof be sent to the learned 
Magistrate for any’ remarks tat he might 
wish to make, The Magistrate has 
accordingly submitted an explanation. 
dated the 7thof June, 1927. I have ex- 
amined the record in the light of this 
explanation and have heard 
Government Advocate at length in. sup- 
port of the petition. - i 

Itis necessary to briefly state here the 
facts, whieh gave rise to and resulted in 
the prosecution and conviction of Ram 
Lal and Muhammad Said. Ram Lal was 
a clerk employed under the Salt Depart- 
ment and was at the time in question 
posted at Khewra, Muhammad Said wag 
a contractor who used to supply powder 
to the Department at certain fixed rates, 
aid, on varioug 
occasions, supplied large quantities of 
powder tothe Salt Department for which 
he submitted bills ‘in due course and 
received payments. Subsequently when 


‘accounts were checked it was discovered 


that the sum of Rs. - 26C-8-5,,. had been 
twice paid to Muhammad Said in the 
monthof February, 1922, for a‘ single 
supply of 15 maunds 13 seers of powder, 
An enquiry was ordered andit was ‘diss 
covered that Muhammad Said had received 
double payment in collusion with Ram 
Lal, Powder Olerk, Both Ram -Lal and 
Muhammad Said were tried ofoffences 
under ss. 409, 420 and 467, Indian Penal 
Code, and convicted by Diwan Site’ Ram 
Magistrate First Olass. On appeal the 
learned Sessions Judge found: that the 
charges under ss. 409 and 467, -Indian 
Penal Oode, were ` not established and 
acquitted the a of those offences, 
the - convictio 

8.- 420. i l j dino 
: Atthe close of his judgment the tri 
Magistrate after Polda ui Ram ul 
and Muhammad Said had conspired to- 
getherto defraud the Salt Department 
made the following remarks:—"..........., 
Not only that, I am. convinced: that Mr, 
Daly also wasa partner along with them 
(Ram Lal and Muhammaa Said), Mr, 
Dgly's conduct shows that-he “has been 
neglecting his duties in a reckless manner, 
Had he been alittle prompt "andi careful, 


the learned ` 


gid a 
this defaleation would not have taken 
lace, The report of Daulat Ram appears 
to be correct that Ram Lal and Mr. Daly 
are responsible for all this. Mr. Daly 
has been let of with no action having 
* been taken against him excepta formal 
explanation. I am also of opinion that 
.notonly Mr. Daly but other clerks who 
were charged with the supervision of 
this work must have been taking share 
out ofthe defaleations. Hence I am of 
- opinion that the two accused deserve 
some consideration on that score,as they 
* are out, of lot of persons who were partici- 
pating in the profits of these defalcations. 
Ram Lal is a young man with some 
education. It is just 
may bea meretool inthe hands of Mr. 
. Daly.” 

It will be seen that in the passage, 
above cited the learned Magistrate finds: 

(a) that: Daly was guilty of gross ne- 
gligence in the discharge of his official 
, duties; ` 

(b) that Daly was a partner with Ram 
Lal and Muhammad Saidin appropriating 
theamount which they had received by 
cheating the Salt Department; 

(c) that it was possible that Ram Lal 
was a tool in the hands of Daly ; and 

(d) that “other clerks" ofthe Salt De- 
. partment, whose duty it was to supervise 
this work must have been sharing the pro- 
. ceeds of these defalcations. : 

The petitioner Daly objects that during 
hislenghty examination as a witness no 
- questions were put to him by Counsel 
for either party or by the Court suggest- 
ing that he. was guilty of any or all of 
"the charges in (a), (b) or (c) above, nor was 
any other opportunity afforded to him to 
explain away these allegations against him 
* and that he shouldnot have been condemned 
unheard in this manner. The Government 
of India support this prayer of Daly and 


further object that the remarks in (d) 


. against the “other clerks” of the Salt 
Department, whose names are not even 
- mentioned in the judgment or the evidence, 
‘are absolutely unwarranted and ought to 
be expunged. The learned Magistrate, in 
‘his explanation, adheres to his former 
opinion and states that the remarks made 
by him in his judgment in the passage 
complained of are fully justified. 
I have carefully considered the reasons 
given by the Magistrgte ip support of his 
ronclusion jand have gone through the 
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possible that he . 
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voluminous oral and documentary evidenc® 
on’ the record. Before giving my find- 
ings ên the contentions raised in the 
petition, I think it necessary tq refer to 
thé principles which this Oourt has to 
bear in mind in dealing with applications 
by witnesses and persons other than the 
parties to a litigation for expunction of 


- remarks made against them in judgments 
‘of subordinate Courts. The power ofthis. 


Cour: to expunge passages from judg- 
ments delivered by itself or by subordinate 
Court, is undoubted. Thee Ohief Court of 
the Punjab exercised this power in various 
cases. See, for example, Nur Din v. Emperor 
(1), Bhat Gopal Singh v. Emperor (2), Modi 
Shah v. Crown (3), In re Malik Umar Hayat 
Khan (4) and Naba v. Hmperor\(5). Similarly 
in other provinces Courts in the exercise 
of their revisional jurisdiction directed 
the expunction of remarks from judgments 
in appropriate cases. Ma Kyav. Kin Lat 
Gyi (6), Emperor v. Thomas Pellako (7), 
Baroda Nath Bhattacharjya v. Karait 
Sheikh (8) and Lachehu v. Emperor (9). A 


-discordant note was, however, struck by the 


Allahabad High Court in Dunn v. Emperor 
(10) where a Division Bench held that 
the powers ofa High Court were restrict. 
ed to making an amendment of an effective 
order of the Court below and not of 
expunging passages which did not com- 
mend themselves toit. The matter has, 
however, been now put beyond controversy 
by the Legislature by the enactment of 
8. 061-À in the Criminal Procedure Code 
wherein itis provided: "affect the inherent. 
powerof the High Court to. make such 
orders as may be necessary to give effect to. 
any order under this Code, or to prevent 
abuse of the process of any Court or others 
wise to secure the ends of justice.” 


(1) 27 P, R. 1903 Gr; 21 P. D. R. 10041 Of, L, 3. 


(2) 164 P. L. R. 1901. 
(3) 80 P. L, R. 1904; 1 Or. L. J. 689. 
(4) 5 Ind. Cas. 611; 2 P. W. R. 1910 Cr; 11 Or. L.J. 


8. 
(5) 11 Ind. Cas. 577; 193 P.L. R.1911; 12 P, W, R. 
1811 Or.; 12 Cr. L. J. 393. : l 
(6) 11 Ind. Cas, 1000; 4 Bur. L. T. 173; 12 Cr. L. J. 


464. 
(7) 14 Ind. Cas. 643 at p. 648; 5 Bur. L. T, 20; 13 Cr, 
L. J. 259. 


(8) 2 0. W. N. cclvi (notes). 2 
.(9) 24 Ind. @as.156; 10.L, J. i41; 18 Cr. LJ. 


490. 
-(10) 86 Ind. Ons, 1005; 44 A.401; 2Q A, L. J, 261; 
AT n 1922 All, 107; 28 Or, L. J, 349; 4 U.P, L Ry 

( [| L] . 


* 
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Since thisamendment was made in the 
Code of 1923, the Allahabad Court alo has 
entertained and granted applications for 
expunotion of remarks. In Panchanan 
Banerji v. Upendra „Nath Bhattacharji (11) 
it was held that the High Court hasin- 
herent power to order deletion of passages, 
whieh are either irrelevant or inadmissible 
and which adversely affect the character 
of.persons before the Court. Similarly 
the Lahore High Court in Amar Nath v. 
Emperor (12) and Benarsi Das v. Emperor 
(13) expunged remarks made in judgments 
of lower Courts, 


“This jurisdiction, which undoubtedly - 


exists in this Court is, however, of an 
extraordinary nature and has to be exercis- 
ed with great careand caution. As pointed 
out by the learned Ohief Justice in 
Mohammad Qasam v. Anwar Khan (14): 
“The power to expunge a portion of a judg- 
ment delivered by acompetent Court, is 
intended for cases of exceptional circum- 
stances “and should be borne in mind that 
in weighing evidence and arriving at 
conclusions on questions of fact, lower 
Courts have to review the conduct of wit- 
nesses with reference to particular incidence 
and at times have to adjudge generally on 
the veracity orotherwise of such persons 
andin doing so they have often to make 
remarks which reflect adversely on their 
character. lt is ofthe utmost importance 
to the administration of justice that Courts 
should be allowed to perform their functions 
freely and fearlessly and without undue in- 
terference by this Court. At the same time 
it is, as remarked by Clark, O. J., intNur 
Din. v.. Emperor (1) at page 71* equally 
necessary that “the right of Magistrates 
to make disparagingremarks on persons who 
appear, or are named, in the courseof a 
trial, is one. that should be exercised with 
great reserve and moderation, especially 
where the person disparaged has had little 
orno opportunity of explaining or defend- 
ing himself,” If the conduct of a witness 
appears to the Judge to be suspicious 
or otherwise not above-board he has the 
right and the duty to test his evidence by 


(11) 98 Ind. Cas. 719; A. I. R. 1927 All. 193: L. R. 
8 A. 5 Or.; 25. A, L. J. 100; 27 Or. L. J. 1407; 49 A. 


4, . 
12) 85 Ind. Cas. 143; 5 Lah. 476; A. 1. R. 1925 Lah, 
187; 26 Gr. L. J. 463, 
un 89 Ind. Oas. 270; 6 Lah. 166; A.I. R. 1925 Leh, 
392; 26 Or. L.J. 1326. 
L D 93 Ind. Cas. 974; A. I, R. 1926 Lah. 382; 27 Or, 
J, 510. QUERN | 
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putting questions to him. But before he 
is justified in commenting adversely uppn 
a witnesss evidence he must establish the 
particular fact warranting such criticism 
by proper evidence in «Court and noton 
conjectures or by reference to materiale? 
which are not properly of the record 
[Amar Nath v. Emperor (12)]. Again it is 
well-settled that a Magistrate should not in 
his judgment “make observations prejudi- 
cial to the character of a person who is 
neither a witness in nor a party to the pro- 
ceedings, and who has had no opportunity of 
being heard" [Benarsi Das v. Emperor (13)°] 

Bearing in mind these principles, 1 have 
tosee ifthe petitioners have made out a 
case for the expunction of the passages, 
complained of. Now astothe remarks 
in the Magistrate’s judgment against 
the “oiher clerks” of the Salt De. 
partment I must say at once that there was 
absolutely no justification to suggest that 
they were taking any share out of the de- 
faleations of which Ram* Lal, Muhammad 
Said or both were guilty. There is no in- 
dication in the judgment as to who these 
‘ other clerks’ are, nor is there anything on 
the record to establish what their duties 
were, These clerks were not examined .at 
the trial and had no opportunity of explain- 
ing any suspicions that might have existed 
against them. have carefully examined 
the record and fail to find any warrant for 
this wholesale condemnation of a section 
of the clerical establishment of the Salt 
Department at Khewra.. I would, therefore, 
direct that the passage in the learned 
Magistrate's judgment relating to the 
“ other clerks " be expunged.. 

The aspersions against the petitioner are 
of a two-fold nature; firstly, it is stated that 
he was grossly negligent in the discharge 
of his duties, and secondly, that he was a* 
partner with Ram Lal in appropriating the 
amount which had been received from the 
treasury by double payment and that Ram 
Lal convict was in all probability a mere 
tool in his hands. I have examined the evi- 
denceof Daly, of P. W. No. 1, Pitt who was 
the Assistant General Manager and of other 
Witnesses produced by the prosecution and 
the defence and have failed to find anything 
toindicate that Daly was a partner with 
Ram Lalor Muhammad Said in these de- 
faleations or that he was taking a share from 
them out of their ill-gotton gains. Daly was 
if the withess-hox for a number of daysand 
was cross-examined at great length, No queg« 

Ae 
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. tions were put to him by either Counsel or 


by the Court from which it could be inferred 
that he was ‘privy to Muhammad Said re- 
ceiving the double payment or to Ram Lal 
allowing Muhammad Saidto do so. There 
is, again, nothing to indicate that Ram Lal 
was & mere tool inthe hands of Daly. In 
these circumstances, I am of opinion that 
there was no justification for holding Daly 
to be guilty of the charge of receiving a 
portion'of the amount in question or of 
Ram Lalbeing & mere tool in his hands. 
The remarks relating to these two matters 
must, therefore,be expunged from thejudg- 


ent. 

As to the charge of gross negligence on 
the part of Daly, however, I am of opinion 
that there was sufficient material on the 
record, from which the Magistrate could 
infer that Daly was neglecting his duties. 

[His ‘Lordship then referred to the evi- 
dénce and proceeded:—] 

From the materials on the record I 

cannot see that the inference drawn by 
the Magistrate that Daly was grossly 
negligent in the discharge of his duties 
could not possibly have been drawn, 
can only order the expunction of these 
remarks, i£l come to the conclusion that 
they were wholly unwarranted by the 
materials on the record and this I am 
unable to do. I cannot, therefore, accept 
the prayer for holding that the passage 
imputing negligence to Daly should be 
expunged. 
The result is that I direct that from 
the judgment: delivered by L. Sita Ram 
in the aforesaid case the followiag passages 
be expunged :— 

“Not only that, Iam convinced that Mr, 
Daly also was a partner along with them." 

"Mr. Daly has been let off with no 
“action having been taken against him 
except a formål explanation. I am also 


-of opinion that not only Mr. Daly but 
other clerks who were charged with the 


Supervision of this work must have been 
taking share out of the defalestions. Hence 
Iam of opinion that- the two accused 
deserve some consideration on that score, 
as they are out of a lot of persons who 
were ‘participating in the profits of these 
defaleations. Ram Lal is a young man 


with some education’ It is just possible . 
be a mere tool in the .- 


that he may 
hands of Mr. Daly," — 

"phe reat of the judgment will stand, 
Bh, Order accordingly, 


” 
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*MADRAS HIGH COURT. 
OnruiNuL Revision Oases No. 742 op 19927: 
Cast REFESRED No. 58 or 1927. 

3 November 22,1927. ° 
Present :—Mr. Justice Devadoss. 
MURUGESA KOUNDAN AND ANOTHER-— 
AOOUSED 


versus 
EMPEROR-OrrosrmE Parry. . 
Criminal Procedure Code (Act V of 1898), s. 849 (1) 
—Joint trial of three persons including one juvenile 
offender by Sub-Magistrate—Conviction of adults and 
sending up of juvenile accused tẹ Sub-Divisional 
Magistrate, legality of. 
Nhere in a joint trial before aSub-Magistrate ° of 
three persons one of whom was a juvenile offender of 
the age of 15 years, the Magistrate eonvicted the adults 
and sent up the juvenile offender alone to the Sub. 
Divisional Magistrate under s, 349, Criminal Procedure 


Code: 
Held, that the procedure was illegaland that all the 
three persons must have been sent up under s. 349, 


Case referred for the orders of the High 
Oourt, under s. 438 of the Oriminal Pro- 
cedure Code, by the District Magistrate of 
South Arcot, in his letter, dated the 28th 
September, 1927. 

Mr. J.C. Adam, Public Prosecutor, for 
the Orown. 

ORDER.—This isa reference by the 
Distriet Magistrate of South Arcot bringing 
to the notice of the Court the illegal action 
of the Sub-Magistrate of  Tindivanam. 
Three accused were tried before the Sub- 
Magistrate under ss. 414 and 379, Indian 
Penal Oode. The Sub-Magistrate convicted 
accused Nos. land 2 under s. 414, Indian 
Penal Oode, and sent up the 3rd accused 
to the Sub-Divisional Magistrate under s. 
349, Criminal Procedure Code. The action 
of the Syb Magistrate in sending tip only 
one accused under s. 349 was clearly illegal. 
The mere fact that he was under 15 years 
of age and that the Sub-Magistrate could 
notdeal with & juvenile offender was no 
ground for his sending up only one of the 

» accused to the Sub-Divisional Magistrate, 
He should have sent up all the three, I set 
aside the conviction of accused Nos. 1 and 9 
and as regards the 3rd accused it is un- 
v e to take any action at this distance 
of time. 


VN. Y. Conviction set aside, 


} 
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LAHORE HIGH COURT. ' 
Szoonp -Civin ArPEAL No. 774 or 1923. 
.. April 28, 1927. s 
Present: —Sir Shadi Lad, Kr., Chief Justice, ` 
and Mr. Justice Jai Lal. 
MAZULLA KHAN AND ANOTHER— 
PLAINTIFFS—AÀ PPELLANTS . 
Versus. 
. GHAZI KHAN AND OTHERS—DEFENDANTE 
~ —RESPONDENTS. , > 

Punjab Limitation (Custom) Act (I of 1920), ss. 5, 6 
—Limitation Act (IX of 1908), ss. 4,7 25, applicability 
of, to suits on callses of action which arose before 
1920— Interpretation of Statutes—Absurdities should 
95e avoided. 

The words: ‘notwithstanding anything herein con- 
tained’ in s. 6 of the Punjab Limitation (Custom) 
Act, 1920,-do not- repeal s. Sof the.Act so far as 
the applicability of the provisions of ss. 4to 25 of 
the.Limitation Act to suits governed by 8:6 of the 
former Act is concerned. [p. 818, col. Ll] . a 

Mahomed Ghaus v. Mahomed Ali Shah (1), followed. 

It is a cardinal doctrine of the construction of 
Statutes thàt an' interpretation, which would. reduce: 
ie 2 eo absurdity, should always-be avoided. 
ibid. 


Second appeal from a decree of’ the 
District Judge, Mianwali, dated the 13th 
January, 1923, affirming. that of the Senior 
Subordinate Judge, Mianwali,- dated the 
14th November, 19292; 

_, Mr. Ram Chand Manchanda; for- the “Ap 
pellants, ` f 2S 3 
- Mr. Niaz Muhammad, for the Respondents, 


JUDGMENT:—The facta” relevant ‘to: 
the question of law'involvéd inthis appeal 
-may-be shortly^st&ted :—One Ghazi Khan, 
& Pathan of the village Yaru Khel in the 
Mianwali District, sold, by. an inetrument 
règistered on the Ist of November, 1904, 
& plot of ancestral land to Khan Beg 
and Ahmad Khan for asum of Rs, 1,000. 
On. the. 19th of April, 1922, the’ vendor's” 


sons Mazullah; Khan and Yakub Khan’. 
brought the present action for &he usual ` 


declaration that the'alienation should not. 
affect. their rights.of succession after the - 
death cf their father. The learned Diss. 
trict Judge, concurring with’ the trial: 
Judge, has dismissed the. suit on the" 
ground that it was barred by limitation. 

The - plaintiffs: alleged in; their plaint 
that ‘they were born in. 1902, and 1903, 


respectively, and, if this allegation. ie. 


found to “be. correct, both of them were 

miaors at the time when: the *cause' of 

action. acerued .to..them .to..impeach the. 

sale. «The action -was brought by them 

withid three years immeiiately. after at- 

taining majority, and thara cai ba no 
ag 


" MABULLA KHAN pi GHAŽI KHAN, M 
".doübt that if'ss. 6 and 8 of the’ Indian 


‘suit would be within time, 


87 
Limitation Act (IX of 1908) apply, tha 


It is common ground that the Statute,’ 


which was in force at the time of the 4 


sale, was the Punjab Limitation’ (Ancestral 
Land Alienation) Act (I of 1900) and that. 
it provided a period of twelve years for 
a suit of this character. 1t is clear’ that 
the period prescribed by that Statute’ 
was subject to the general provisions con- 
tained in ss, 4 t025 (inclusive) of the 


Indian Limitation Act of 1908% and, as" 


both the plaintiffs were minors on the 
date, from which the period of limitation: 
was to be reckoned, they could invoke’ 
ss. 6 and 8 of the Indian Limitation’ 
Act, and institute their suit within three. 
years of the: date of the cessation of the’ 
disability. EE À l 

If the matter rested here, there would- 
be no difficulty in holding that the Law’ 
of Limitation did not operate. as a ‘bat 
to the claim ; but in 1920 another Statute, 
the Pünjab Limitation (Custom) Act, cama 
into force; and this Statute repealed the: 
Punjab ‘Limitation Act of 1900 and: pres 
scribed a shorter period of limitation ` 


for suits relating to alienations of ances’. 


tral immoveable property and to’ appointe 
ments of héirs made by persons governed. 
by custom in the Punjab. Now the'5tA. 
section of the’ Aet of 1920 provides ‘that 
“Subject to the provisions contained in ss. 4' 
to 25 -(inolusive) ofthe Iadian’ Limitation: 
Act, 1908, and notwithstanding: anything: 
to the contrary contained in the - First. 
Schedule of the said Act, evéry suit, of: 
any description specified in the Schedule’ 
annexed to this Act, instituted after the- 
period of' limitation prescribed therefor 


in the Schedule, shall be dismissed, al- ° 


fhough limitation has not been set up 
as a defence,” . < 
"The learned Counsel for the respondents 
admits. that by virtue of this- section, 
the period of limitation enacted by the 
Statute is subject: to the general rules- 


‘embodied in ss, 4 to 25 of the -Indian. 


Limitation Act, but he contends that 
the concession allowed by the section has: 
been taken away by s, 6 which applies. 
to suits brought after the date of the: 
enforcement; ofthe. Act to impeach transa 
actions effected before that date, Section, 
6 which has been, inveked by the defends 
ants, is in the following terms :— 


“Notwithstanding anything herein COs , 


* 
MALO 


a 


818° 
tained, any suit for which the period of 
imitation prescribed by this Act is shorter 
than the period of limitation prescribed 
by the Indian Limitation Act, 1908, or 
by the Punjab Limitation (Ancestral Land 
Alienation) *Act,.1800, may be instituted 
within the period of one year next after 
the commencement of this Actor within 
the period prescribed for such suit by the 
Indian Limitation Act, 1808, or by the 
Punjab Limitation (Ancestral Land ,Alie- 
nu Act, 1900, whichever period expires 
*first.’ . 

It is'argued that the words "nowith- 
standing anything herein contained" prac- 
tically repeal s. 5 in so far as the ap- 
plicability of the provisions of ss. 4 to 
25 to suits governed by s, 6 is concern- 
ed. In other words, the general principles 
embodied sin ss, 4 to 25 of the Indian 
Limitation Act, while applying to suils 
in which the cause of action arises after 
the date of the enactment of the Statute, 
do not govern any suit based upon a 
cause of action which had accrued before 
that date. This argument, if accepted, 
would bar the suit of & minor even if 
it is brought during the period of his 
minority. Now it is & cardinal doctrine 
of the construction of Statutes that an 
interpretation, which would reduce the 
Statute to an absurdity, should always 
be avoided. The words quoted above 
were in our opinion, ‘intended to govern 
the period of limitation prescribed by the 
Act, and the object of the section was to 
prescribe a maximum period of one year 
after the commencement of the Act for 
a suit for which the period of limitation 
had commenced to run before the en- 
forcement of the Act. Itisto be observ- 
ed that the view taken by us coincides 
with that adapted by a Division Bench in 
Mahomed Ghaus v. Mahomed Ali Shah (1). 


. Upon the assumption that the plaintiff§ 
were born on the dates mentioned in 
their plaint, we are of opinion that the 
action brought by them was within limita- 
tion. We accordingly accept the appeal 
and, setting aside the decrees of the 
Courts below, remit the cáse to the Court 
of. first instance for decision in accordance 
with law. The COourt-feeson the memo. 
randum of appeal to this Court as well 
BB on that to the Court of the District 


(! 2 Tod, Gas, 204; A. 1 R, 1920 Lah, 188, 
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Judgs shall be refunded, and other costs 
shall ahide the -event. 
Appeal accepted. 
A,eN, A, 2 


PRIVY COUNCIL. 
APPEAL FEOM THE Parna Hica Court. 
March 23, 1928 
Present:—Lord Shaw, Lord Oarson and 
Lord Atkin. 
Maharaja Bahadur KESHO PRASHAD 
SIN GH—Puaintipr— APPELLsNT 
VETSUS 


MADHO PRASHAD SINGH AND oTHERS— 


DEFENDANTS~—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 144-- 
Adverse possession-—Decree obtained in action to resume 
possession-—Defendant nevertheless continuing in 
undisturbed possession. 

In an action of ejectment brought in 1919, the 
question was whether the defendants had established 
& title to the property by adverse possession for over 
12 years. It appeared that the plaintiff's predecessor 
had inthe year 1887 obtained (in effect) a decree 
entitling him to resume possession of the property, 
but that notwithstanding such decree, the defendants 
and their predecessors continued in possession, and 
that nothing was done by the plaintiffs ` predecessor 
to disturb their (defendants’) possession: 

Held, that the suit was barred by reason of the 
adverse possession of the defendants and their 
predecessors exceeding the period of 12 years*. 

Kesho Prasad Singh v. Madho Prasad Singh, 83 Ind. 
Cas. 812, affirmed upon & different ground. 

Consolidated appeals from two decrees of 


the High Court, Patna, (Dass and Rose, J J.), 


dated the 4th June, 1924, reported as 83 Ind, 
Cas, 842, confirming those of “the Bub- 
ordinate Judge, Shahabad, dated the 16th 
May, 1921, which dismissed two suits in- 


stituted by the appellant against the re- | 


spondents, 

Messrs, De Gruyther, E, C., and Raikes, 
for the Appellant. 

Mesars. Upjohn, K. C., Gordon Brown, 
Mahabir Prasad and Krupp, for the Re- 


spondents, 
JUDGNENT. 


Lord Shaw.—These are consolidated 
appeals against decrees of the High Court 
of Judicature at Patna. 
the right of property in two villages, Majh- 
wari and* Bhatauli, 5 


SS! anaa mad ajana dha ahaaa UP PEE Ja ANANA maan aana anga SEED EE E qe c ncmpe 
*See 70 Ind. Cas, 894; 46 M, 525; pe L.W. 514; 31 


M. L, T. 298; (1922) M. W. N. 076; 43 M. L. d. 787; A. I, 
Ry 1938 Mad, 88.—x. J R] 


They refer to 
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With regard to the possession of. those 
vilages, it cannot be controverted, and it 
has been admitted at the Bar, that both 
villages have been possessed by the respon- 
dents for a long “period of time (which 
may be said to have begun in 1887) until 
the present day. Any challenge of their 
title to hold these properties would be 
excluded by the Limitation Act, it being 
perfectly clear that their possession far ex- 
ceeded the period of limitation of 12 years 
which would affect this case. 

Their Lofdships think it unnecessary to 
go into the details of the possession of 
either party. They are satisfied, however, 
that the grounds taken by the Subordinate 
Judge are the true grounds upon which 
this case should be decided. They do not 
feel, asat present advised, concerned with 
the question, somewhat anxiously discussed 
of merger by the High Court. They think 
these things areirrelevant to the true issue, 
which is one of adverse possession or no 
adverse possession, 

Upon that subject a convenient date is 
the date 1887. It turned out that at that 
time the Maharaja was desirous to resume 
possession of the estates which were the 
subject of grant, including the two villages 
in question. At that juncture a certain 
widow was in possession, and the allegation 
was that she was entitled to these two 
villages by reason either of a gift or some 
deed of arrangement made by the Maharaja 
himself. That did not prevent him however 
from taking an action to resume possession. 
He accordingly obtained his decree, but 
having obtained his decree nothing was 
done with regard to the possession of the 
villages of the respondents and it is not 
denied that the respondents and their pre- 
decessors did continue, notwithstanding 
that decree to possess, as they have done 
to this day, the two villages{n question. 

There might be another date from whiche 
limitation might run namely, 1864. More 
contentious matter might arise with regard 
to that, but withregard to the 1887 date 
and the possession from that time, the 
case is plain and has been clearly and cor- 
rectly dealt with by the Subordinate Judge. 
Their Lordships will humbly adyise His 
Majesty to refuse the appeal with costs. 

K. J, R. Appeal dismissed. 

Solicitors for the Appellant:—Mesers. 
Watkins and Hunter. 

Solicitors for the Respondents:—Mesare, 
Dóuglas, Grant and Dold, — . ; 
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LAHORE HIGH COURT, 
MISCELLANEOUS SECOND O1vin APPEAI? 
No. 2592 or 1927, 

April 4, 1928. 

Present :—Mr. Jtistice Bhide. í 
SOHAN LAL AND otanes—D «FENDANTE— 
APPELLANTS 
VETUS 
Messrs. DHARI MAL-ISHAR DAS 
THxOUGH RAM LAL AND ANOTHER— 
PLAINTIFF3— RESPONDENT, 

Appeal—Estoppel against appealing by acceptance 
of order—Amendment of plaint allowed on payment 


of costs—Costs realised—Appeal. ° 
A party who has adopted an order of tħe Gourt and 


acted underit cannot after he has enjoyed a benefit 
under it appeal from it. Therefore, an order allow- 
ing an amendment of plaint on payment of costs to 


defendants is not open to appeal by the defendants 
when they have accepted the costs. 

Mani Lal Guzrati v. Harendra Lal Roy (l), 
Banku Chandra Bose v. Marium Begum (2) and 


Ramaswami Chettiar v. Chidambaram Chettiar (3), 


referred to. 
Raghu Mal v. Bandu 15), distinguished. 


Miscellaneous seconde appeal from an 


order of the Additional District Judge, 


Ferozepur, dated the 25th July, 1927, revers- 


iag that of the Senior Subordinate Judge, 

Ferozepore, dated the 21st March, 1927. - 
Mr. J. N. Aggarwal, for the Appellants, 
Lala Badri Das, R. B., and Mr. R. O, 

Manchanda, for the Respondents, 


JUDGMENT.—This was a suit fof 
rendition of accounts. Plaintiffs alleged 
that they had been appointed treasurers for 
the Multan District by the defendants and 
that they had deposifed Rs. 25,000 with 
the defendants as security. The appoint- 
ment was subsequently cancelled and 
Rs, 20,000 were refunded. Plaintiffs claim. 
ed the balance with interest but framed the 
suit as one for accounts on the ground that 
the defendants claimed certain deduction 
on account of payments by them on behalf 
of the plaintiffs. 

Defendants resisted the suit, pleading 
inter alia that no suit for accounts waa 
maintainable on the facts alleged. Th& 
trial Court upheld the latter plea and dis- 
missed the suit. On appeal the learned 
Additional District Judge agreed with the 
trial Court that a suit for accounts waa 
not maintainable on the facts alleged, but 
allowed the plaintiffs toamend the plaint on 
payment of Rs, 150 a$ costs to the defends 
antg, and remanded the case for re-trial. 

e The defendants have filed asecond appeal 
from the order*of remand. A. preliminary 
o5jeetiun israised that the appeal is nof 
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“had -practically ` been 
accept the costs. But it was observed ` 
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competent, asthe appellantshave acquiesced 
in the orderpassed by thelearned Additional 
Judgeby accepting the costsawarded tothem. 
The following authorities have been cited 
in support of this eontention: Mani Lal 


y Guzrati v. Harendra Lal Roy (1) Banku 
. Chandra Bose w. Marium Begum (2) and 


Ramaswami 
Chettiar (3). 
It is not disputed that the costs were de- 
posited by the plaintiffs and were paid to 
the appellants on their Counsel's application 
before the filing of the present appeal. 
Thtre was po protest of any kind on the 
part'of the appellants in accepting the 
costs, ^ ; . 4 e i 
: In Mani Lal Guzrati v.. Harendra Lal 
Roy (1) -the Jearned ‘Judges referred to 
Tinkler v. Hilder (4) and other ‘English’ 
‘authorities and laid down that the..princi- 
ple to .be-deduced - from: the authorities 


Chettiar v. Chidambaram 


was that a party who has adopted an order- 


of the Court and acted under it cannot 
after he has enjoyed a benefit under the 


order contend that itis valid for one pur- ` 


pose and invalid for another. In the ćir- 
cumstances of that particular case, the 
learned Judges held 

be inapplicable as. the appellants 
compelled 


that the case would have been differentif 


=the costs had been ordered to be deposited 


7 


them of their own accord... | 
“In the present casethe appellantes! Counsel 
applied for payment of the costs which had 
. been deposited and thus adopted and took 
benefit of one part of the order. , The 
costs had been granted on aceount of the 
privilege of amendment given to the other 
side and not merely for an adjournment, 
"The principle laid down in Mani Lal 


in Court and then the appellants had taken 


^ Guzrati v. Harerfira Lal Roy (1) was fol- 


lowed in Banku Chandra Bose v. Marium 
Begum (2) and also in Ramaswami Chettiar 
v.Chidambaram Chettiar (3). The facts of 
the latter case were practically on all 
fours with the present case. 

The learned Counsel for the appellant 
relied on Raghu Mal v. Bandu (5) in which 

(1) 8 Ind. Cas. 79; 12 O. L. J. 556. 


(2).37 Ind. Cas. 804; 21 C W. N. 239. 
(3)105 Ind. Cas. 620; 26 L? W, 527; A. I R. 1997 


* Mad. 1009; 39 M. L. T. 608 


LI 0 ' 
(4) (1849) 4 Ex, 187; 7 D, & L. Bl; 18 LJ. Ex, 490 
13 Jur. 684; 154 F. R; 1176, ° 

RY al P. R. 1807; 1 P, L, R, 1908: 64 P, W. R 


* 
H 
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RAMJILAL v. BUJAN MAL, 


that principle to 
to: 
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it was held that an appellant who has 
obtained and executed a decree in respect 
of a part of his claim is not precluded from 
prosecujing an appeal with respect te the 
rest of his claim. This* ruling is clearly 
distinguishable as the appellants in execut- 
ing such a decree are only reaping a 
benefit which they would be entitled to 
in any case. There is, therefore, no reason 
in equity in sach circumstances why they 
should not be allowed to prosecute their 
appeal with respect to the rest of their 
claim, Jagesh Chandra Roy v. Fazal Alt 


The learned Counsel for the appellants 
referred me to Ghulam Muhammad v. Mehta 
Chandra Dat (7) but this point was not dis- 
cussed therein. i 

I am of opinion that the preliminary 
objection is sound and should be upheld. 
I, therefore, reject the appeal butin view 
of all the circumstances leave the parties to 
bear their own costs. | 


R. L. Appeal rejected. 


(6) 95 Ind. Cas. 10; A. I. R. 1928 Cal. 980, 
(7) 101 Ind. Cas. 28; A. I. R, 1927 Lah.771, 


LAHORE HIGH COURT. 
First Civic APPEAL No. 1019 or 1922, 
December 22, 1926. E 
Present:— Mr. Justice Jai Lal and | 
Mr. Justice Dalip Singh. 


. * RAMJILAL —PLAINTIFF—APPELLANT 


versus 
BUJAN MAL -DzrENDANT— RESPONDENT, 


Account suiti— Burden of proof —Defendani refusing 


to produce accounts —Plaintiff's right to adduce ‘other - 


evidence. - 

In a suit for rendition of accounts it is primarily 
the duty of the defendant to render accounts and if 
he fails, the plaintiff is entitled to endeavour to prove 
what isdusto him inany way he can. 


First appeal from a decree of the First | 


à 


Olass Sub-Judge, Delhi, dated the 16:h 


' e January, 1922. 


Mesars, Shamair Chand and D. 9, Chand, 
for the Appellant, 
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Mr. Mehr Chand Mahajan for Lala 
Sardha Ram, R, 8; and Mr, Bishan Narain, 
for the Respondent. 

J UDGMENT.--Plaintiff appellgnt in 
this ‘appeal brought & suit for rendition 
of accounts against the defendant-respond- 
ent on 1st October, 1927, and obtained 


a decree from the. District Judge, Delhi, ` 


on appeal on 9th July, 1918, On the case 


being returned for taking of accounts the. 


learned Subordinate Judge, First Olass held 
that the Munsif had. no jurisdiction to 
try the cage, aad, therefore, the decree of 
the léarned District J udge was ultra vires, 
He decided, therefore, to take up the. case 
afresh: . The suit was originally: valued at 
Rs. 130 for purposes of jurisdiction. After 
obtaining the preliminary decree for ac- 
counts from the learned District Judge 
the suit was valued at Rs. 7,941-13 6. This 
figure was arrived: at from an account 
alleged to be filed by the plaintiff but 
we have not been able to trace this ac- 
-eount anywhere. on the record. In re- 
vision from the order of the Subordinate 
Judge, First Olass, this Court held that 
the District Judge's -preliminary decree 
stood and the Subordinate Judge should 
decide the case takingas a starting point 
the fa:t.that the plaintiff was entitled to an 
account as against the, defendant. : 

. The ease was thén sent back for disposal. 


l The parties were called upon to, file ac-. 


counts. The learned District. Judge had 
held thatit was for the defendant to render 
accounts to thè- plaintiff. The. plaintiff's 
Counsel stated that the plaintiff could 
file no -more accounts than. he had 
already. filed with the mendi plaint. 
The defendant's Counsel stated. that the 
dèfendant could not file an account be- 
cause he never conducted the business of 
the partnership and never possessed its 
account books. After some evidence had 
been recorded in the case „the learned 
Subordinate Judge, First Class, held that 
the plaintiff was not entitled to prove that 
the present firm of which accounts were 
demanded had received: all the assets of 
an older firm described as Todar Mal- 
Bansi Lal. The learned Subordinate Judge 
held that the plaintiff-appellant was not 
entitled to prove this fact at all as this 
was making out a new case. He there- 
upoh passed an order disatlowing the 
production of any evidence with respect 
to the firms Todar .Mal-Bansi Lal, 
24th November 1921. On the Iit J aguary, 


dated ' 


i P5. 
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1923, no further: evidence “having been : 
produced he dismissed- the plaintiff's suit 
for want of proof. The p has: 
appealed. 


Tt seems: to us ‘that. it was: briniarily 1 


the. duty ‘of the. defendant „to: render. ao, 
counts. When he, failed -to do:so-it; was | 
for the plaintiff to endeavour to -prova 
what was:due.to him, so far. as, he could, 

The plaintiff, ‘endeavoured. to show that , 
the. capital of the firm -Bujan Mal. Bansi : 
Lal, namely, the.present firm, was made up ` 


of... all the assets and, outstagdings of. the - - 


older firm "Todar. Mal-Bansi Mal. This, . 
we consider, he. was: certainly 'entitled .to 
do. We express no. opinion as to whether 
he will succedd or. not in so doing. , In thia 
connexion, the-.Oourt. will bear in mind 
the: previous accounts alleged. to be filed 
with .plaint which we have, not been able 
now to discover on therecord. But prima 
facie the: plaintiff-is entitled to: endeavour 
to prove in any way he can’ what.sum is 
due from the respondent, We, therefore, 
accept the appeal. and. remand the case 
for re-disposal with referenas to the above 
remarks, The plaintiff-appellant will have" 
his costs of. this appeal from the defend-| 


ant-respondent and other costs will abide ; 
‘the event. 


A, N, A, A ppeal uud. 
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l PATNA HIGH COURT. 
AePBAL From ORIGINAL Orne Na, 947 
or 19985.  - 

» February 11, 1927. 
Present —Mr. J ustice Adami and 
. Mr. Justice Allanson: P 
J NANENDBA NATH. BAGOHI— 
DEFENDANT—ÀPPEPLANT 
- ` Versus 
SURES OHANDRA ROY-—PLAISTIFF AND 
HARENDRA KRISHNA BAGOHI anD” 
OTHERS -— DEFENDANTS — RESPONDENTS. 
Arbitration — Partial award— Postponement of 
certain matters by consent of parties—Legality of 
award—Executor—Power to refer questions of law 
—Construction of Will—Reference overriding Will. 
There ts an implied condition in a submission to 
arbitration that the award shall dispose of all the 
matters referred.: But thig condition can be waived 
by the consent of the parties before the arbitrators, 
and an award which: does not dispose of some of 


- the Points referred cannot be held to be invalid on 


th&t account? where the parties had agreed before the 
rie to the Bostpoliement of such ‘matters. [p. 
825,.col. 2 


e 


.. Bud 
Makund Ram Sukal v, Saliq Ram Sukul (2), fol- 


lowed. 

An executor can refer the construction of a Will ta 
an arbitrator. [p. 826, col. 1.| 

Soudamini Ghose v. Gopal Chandra Ghose (3), 
referred to. . e 

Where was a provision ina Will that a donee was 
not to get possession of his share till he attained a 
certain age and his brothers gave their consent. 
[p. 826, col. 2.] 

A reference was made to arbitrators for the con- 
struction of the Will the parties to the reference 


agreeing that the wishes of the testator as regards.’ 


the postponement of the bequest may be ignored. 
The arbitrators decided that the donee had an 
Bbsolute interest and awarded possession to him: 
Held, that the Award was not invalid and could be 
enforeed. [ibid.] 
Soudamini Ghose v. Gopal Chandra Ghose (3), dis- 
tinguished. 
Gosling v. Gosling (10), relied on. . 
Appeal from an order of the Subordinate 


d Bhagalpur, dated the 22nd May, 
1995. 


Messrs. S. M, Mullick, G. N. Mukherji and 

Nawadip Chandra Ghose, for the Appellant. 

Messrs. C. C. Das and S.C, Mazumdar, 
for the Respondents. 


JUDGMENT. 

Adami, J.—This is an appeal against 
an order of, the Subordinate Judge of 
Bhagalpur .passed under para. 21 of Beh. 
II to the Code of Civil Procedure, direct- 
ing an award to be filed and a decree 
to be pasged'in accordance therewith, 

Babu Upendra Nath Bagchi, a Vakil 
of Bhagalpur, died on the 4th September, 
1911, leaving him surviving, besides his 
wife and daughters, six sons. By his 
Will, dated the 30th August, 1911, after 
making: provision for his wife and daugh- 
ters and his son Barendra Nath Bagchi, 
he directed that his estate should be 
divided in equal shares between his other 
five sons, Harendra Krishna, Narendra Nath, 
dnanendra Nath, Manindra Nath and Dhi- 
rendra Nath. With regard to Dhirendra 
Nath he direci®d that, until he reached 
the age of 35, the executors should pay 
to him only the income of his one-fifth 
share, and that, when he reached the age 
of 35, if his brothers agreed that he was 
of good behaviour, he should take pos- 
session of the share. Harendra Krishna, 
Narendra Nath and one Suresh Chandra 
Ray were appointed executors. They took 
out probate inthe High Court at Calcutta. 


In 1920 ‘ Jngnendra* Nath filed a suit 


for partition in the High Court, Calcutta, 
and this caused an agreement between 
the brothers‘ to settle thgir disputes ab 
to the property by arbitration. On the 
* 


JRANSNDBÁA Nats BiGCHI v, BURBS CHANDRA BOY, 


105 L 0, 1:58, 


lth Juns, 1921, they executed a deed 
of agresment for reference to arbitration; 
but the arbitrators they appointed failed 
to act and so, on the Ist April, 1922, 
another” deed of agreement wss dtawn: 
up, referring the disputes to arbitration, 
The points referred to arbitration by that 
agreement which are material in thia 
Court, ara the following :— | 
Clause (7)—“That the arbitrators shall 
za „power to construe the testator's 
ill. 
Clause (8)—"That Dhirendra, Nath Bag» 
chi is now of good conduct and behaviour 
and all ihe parties to this deed have no 
objection and will not object to Dhirendra 
Nath Bagchi's share being made over to 
him, and with aview to carry out the 
division by metes and bounds, without how- 
ever otherwise altering the shares defined 
in the said Will or disturbing the other 
provisions thereof the arbitrators shall 
be competent to make over at once to 
him his share in the estate as well as 
the management thereof, all provisions 
in that behalf notwithstanding in the 
said Will contained. And after the partition 
of his share he will not in future raise 
any objection to the award or partition 
made by the arbitrators or set up any 
claim owing to his share in the estate 
being contrary to the provisions in the 
Will being given to him before completion 
of his 35th year or onany- account what- 
soever.' < i 
Clause (9)—‘That the arbitrators shall. 
also ascertain in the first instance what 
the estate of the said testator consisted 
of at ths time of his death and what 
the same ‘how, consists of together with 
accumulations and accretions thereto and 
thereafter proceed to partition by metes and 
bounds all the moveable and immoveable 
properties according to the respective shares 
of the parties therein, and shall allot such 
Shares to each of them as they are en- 
titled to." 
Clause (12)—"That the parties agree,. 
when efective meetings are held, to pay 
and to contribute in proportion to the 
respective shares that they are entitled 
to receive in the testator’s estate, the 
daily sum of Hs. 16 to each of the arbi- 
trators as his remuneration and in like 
manner to bear and pay all costs -nd 
expensss of and incidental to this referente 
to the arbitrators.” l à 
Clause (13)—"Thatallquestions regarde 
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ing the award of'cost other than those 
herein before provided and the coste in 
connection with the said High: Oourt 
Buit incurred by the parties which shall 
be paid*out of the estate in the first in- 
stanca, shall be decided by the arbitra- 
tors as they think proper." 


Clause (17)—'"That there is a partition 
guit pending between some of the parties 
* fo this deed and Sachindra Nath Bagchi, 
minor son of Hemendra Nath Bagchi, 
deceased, in the Calcutta High Court 
regarding premises No, 25, Prasanna Kumar 
Tagore's Street, Calcutta, and it is hereby 
agreed that during the pendency of that 
Buit the arbitrators hereby appointed will 
not give any decision with respect to 
that property and the property will be 
dealt with by the arbitrators according 
to the terms of this deed after the final 
disposal of the said suit by the Hon'ble 
High Court." 


The arbitrators proceeded to ascertain 
the estate of the testator which consisted 
of the house in Oalcutta, preperties in 
north Bhagalpur and in south Bhagalpur, 
and also in Monghyr, and also residential 
properties in Bhagalpur as well as cash 
and other moveable properties. They de- 
cided that for the upkeep of the family 
idol and for the payment of annuities 
to Dhirendra Nath and Pramala Bala 
Devi, the daughter, it would be necessary 
to keep joint the properties in south 
Bhegalpur known as Taluka Maheshpur. 


On the 19th March, 1924, a letter was 
addressed by the five sons and the exe- 
cutor Suresh Ohandra Roy to é¢he 'arbi- 
trators, asking that the partition of their 
house in Calcutta should be effected by 
the Senior Assistant Valuerof the Calcutta 
Improvement Trust. The letter proceed- 
ed.— ‘We also pray that award in con- 
nection with all other matters including 
partition of all other properties, except 
the said premises No. 25, Prasanna Kumar 
Tagore Street, Calcutta, and our North 
Bhagalpur Zemindari property, Mahal Dham- 
‘seha, bearing Touzi No. 3990, be given 
at one time, and a separate award par- 
titioning the said two properties to wit 
(1) premises No. 25, Prasanna Kumar 
Tagere Street, Oaleutta (2 Mahal Dhama, 
bearing Touzi No. 3990, within theBhagal- 
pur Collectorate be given afterwards within 
pix months or within such other extended 
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time as would be necessary, not exceeding 
aix months.” 


On the strength of that letter, the” 
arbitrators forbore to partition the pro- 
perties mentioned in that latter. They parti- 
tioned the properties falling within Bhagal- , 
pur town and alsothe Monghy properties; 
they drew up & map and marked out the 
blocks whieh each of the brothers was to 
receive; they also divided between the 
brothers all the moveable properties. 


With regerd to Dhirendra Nath and 
para. 8 of the reference, thgy stated, 
in the award that "The case of Dhirendra 
Nath was, it seems to us, troubling the 
testator, he did not inany way like to 
disinherit him, he being the youngest son. 
The testator bore some suspicion as to his 
future conduct and behaviour from the 
past. Hence the testator did got like to 
allow possession withregard toone-fifthshare 
ef his properties to remain in the hands 
of Dhirendra Nath till he. completes his 
35th year. We are of opinion that the said 
one-fifth share vested in Dhirendra Nath on 
the death of the testator, but actual posses- 
sion thereof was deferred till a certain. 
period and the said possession was left in 
the hands of the executors for that period, 
The testator being the father and the well- 
wisher of hisson always wished for the 
welfare of his son. With a view to main- 
tain the property in his son the testator 
direeted that Dhirendra Nath will enjoy 
the usufruet of his share till that period 
but he can never wish that the other 
brothers would usurp that share on any 
pretext whatsoever. Having thus found 
that the said one-fifth share has vested in 
Dhirendra Nath on the death of the testator 
we are of opinion that the last clause in 
para. 3 of the Will that is “If Sriman , 
Dhirendra Nath die before being vested 
withabsoluterightain one- filth share my four 
Krishna, Narendra Nath, 
dnanendra Nath and Manindra Nath shall 
get the said one-fifth share of the property in* 
equal shares" can only mean that in case 
the said Dhirendra Nath die unmarried or 
without any legal heir his share would pass 
on to hig brothers other than Barendra. 
The testator in the latter part of his Will 
made provisions for the marriage of his 
said son Dhirendra N£th and is it possible 
the testator intended that in case Dhirendra 
Neth would die before he completes 35th 
year leaving behind his widow and child- 
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Ten even then the brothers: would. get his March, 1924, that they were unable to acceda 
 Bhare and not the widow end children cf tothe request of the parties that they 
«Dhirendra Nath? Thus we have no besita- should proceed separately to partition the 
tion in construing the Will as we do'in house ih Calcutta and the properties of 
determining that each of the five brothers Mahal Dhamseha. They recommended the 
Narendra Krishna, Narendra Nath, Janen- parties to select arbiérators by a separate 
` dra Nath, Manindra Nath and Dhirendra registered deed to carry out the formal 
 JNathto have equal one-fifth share óf the work of partition of these remaining pro» 
properties left by the testator vésted in him — perties. 
&bsolutely." ; Onthe 10th September, 1924, Babu 
“And later the award states: “We may Suresh Chandra Roy, the executor, who had , 
Bay herein that Dhirendra Nath is now been a party to the reference, applied 
‘aged 33 years and odd months andthat before the Subordinate Judge under 
‘e under the term of the Will the possession -para. 20 of Sch. II to the«Code of Civil 
is to be deferred tillhis 35th year, when Procedure, asking that the award might 
with the approval of his brothers, he is to be filed and a decree passed in accordance * 
‘get possession if his conduct be found with its terms. The present appellant Babu 
satisfactory, but.as the parties including .Jnanendra Nath Bagchi then on the 2nd 
the executors certify that he bears a good -December, 1924, filed a petition of objection 
‘character and that as the parties want to -against the filing of the award. Many 
_amake over possession of his one-fifth share grounds were put forward by him which 
‘we do not like to stand in the way and we have al! been considered by the Subordinate 
fully approve the delivery of possession of Judge. The grounds which are material in. 
the divided shaye over the properties which this appeal and have been urged before us 
is left by usas not divided by metes and ‘are thefollowing:— 
‘bounds between the parties.” Firstly, that the award is void because 
With regard to the division of costs, the the erbitraters did not decide the question -- 
Arbitrators state: "There was some dis- ofcosts as agreed in cl. 13 of the reference; 
cussion before us by the parties" regarding Secondly, that the award is void because 
costs in connection with the High Court the arbitrators had not decided all the 
incurred by the parties. “Babu Jnanendra ‘matters referred to them; 
‘Nath claimed Rs. 1,300 as costs. He also Thirdly, that the award is void because it 
‘showed his attorney's bill and a number contravenes the provisions of the Will, and 
‘of correspondence and a receipt showing Fourthly, that the award is void because 
‘payment of the dues of the attorney in a suit was pending in the High Court and 
“part, , Babu Harendra Krishna stated that yet reference was made. without the 
the matter of attorney's bill was. settled intervention of that Court. : 
-at .Rs: 500 .which was denied by Babu Now with regard to this last objection 
Jnanendra Nath. The account shows Rs.700 Mr, Sushil Madhab Mullick, on behalf of 
as paid to the attorney, Mr. Birendra Nath the -eppellant, withdraws the objection 
Mitter, while Babu Harendra Krishna .admiiting that the suit in the High Court 
‘Showed a letter from the said attorney had been dismissed previous to the filing of 
, wherein the attorney. admitted the receipt the award. : 
of Rs. 500, and claimed Rs. 500 orso as We have to consider the three other ob- 
‘his outstanding dues. Babu Harendra jections. . - | i 
Krishna wanted us to decide this matter of. ^ With regard to the first objection that 
éosts but Babu Jnanendra Nath remonstrat- the question of costs was not decided by 
* ed by a letter dated 16th July, 1924, stating the arbitrators, I have cited above both the 
that we would be going out ofour way in clause in the reference and the decision of 
‘case we would decide the same.. We think the arbitrators thereon. It appears that 
the contention of Babu Jnanendra Nath is the appellant Jnanendra Nath wrote to tha 
sound in view .of the wordings in the arbitrators asking them not to come to a 
reference. Hence we have refrained from decision upon the costs in his letter dated 
deciding that point.” the 16th July, 1924. ` Babu Jnanendra Nath 
. The arbitrators signed their award on the Bagchi on the 21st July, 1924, a short time 
' " 24th August, 1924. In the concluding ‘before theaward was signed, wrote tothe 
paragraph they stated, referring tô the arbitrators complaining that he had not 
^ -Joint letter.of the. pasties e dated the 19th yet been paid his costs in thee High Court 


- 
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and demanding that the arbitrators should 
pay tohim thesum of Re, 1,900 with in- 
terest at 12 per cent. per annum from the 


‘date of the signing of the deed of reference. 


He threatened that, if he were not paid. 
this amount within 24. hours, he would. 
move the Court for an-injunction'directing 
the: arbitrators-to refrain from giving their 


` award. The arbitrators -yeplied on ‘the. 


9th August, that the question of costs was 
to be decided by them and that the: costs 
would be paid out ofthe estate in the first 
‘instance. The arbitrators did consider a 
certain trawelling allowance bill submitted 
for journeys by Jnanendra Nath to Cal- 
‘gutta and his claims for travelling allow- 
-anes were: allowed. It is clear that the 
‘opybitrators were considering the question 
. tof. costs and decided thatthe costs were 
“th: be paid out of the estate. If no more 
definite decision was come to, it is clear 
that it was due to the letter written by 
the appellant on the 16th July,1921.' Under 
the circumstances J do not think that Babu 
‘Jnanendra Nath had any cause for com- 
-plaint ; the arbitrators decided the ques- 
‘tion so far as they could. 
: “The next objection is that the arbitra- 
tors failed to divide all the properties b 

m3tes and bouads,and, therefore, the awar 

was not complete. Mr. Sushil Madhab 
Mallick points out thatin the case of an 


arbitration without the intervention of a” 
Court if the arbitrators leave undetermin-. 


ed any of the matters referred to arbitra- 
tion or determined any matter not referred 
to arbitration the Court must refuse 
to file the award. He ‘refers us to 
‘the wording of: para. .21 of Sch. II and 
points out the difference between an award 
"without the intervention of the Court and 
‘an award made in a suit. Under cl. (a) 
‘of para. l% the Court may remit the award 
‘for re-consideration where a matter has 
‘been undetermined or there is the deter- 
‘mination of a matter not referred to arbie 
-tration. He relies on a decision of this 
Court in Kunj Lal v. Banwari Lall (1) 
-and contends thatin the present case this 
Court isbound to find that the award 
‘gould not be filed since matters had ‘been 
-left undetermined.. The matter left unde- 
. termined is the partition by metes and. 
‘bounds of the North Bhagalpur properties 
and the house in Oaleutta. .The ` arbitra- 
tors have given their-reasoh for leaving 
this partition -undetermined, ihe. reason 
04 48. Inde Cag.:711;-4-P, Lo Ji 994, - 
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being that.all the.. parties, including tha 

appéllant, by‘ their letter dated the. 19th 
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' Marok, 1924; to ‘which “[ have referréd ta 


“above; réquested “the. arbitrators to post.' 


pone “the'pattition “of those properties and 
to fifst "pass an award as to the partition 
"lof the other properties, Ip Makund Ram 
< Sukal y, Salig: Ram Sukal (2) their Lord- 


‘ships ofthePrivy Council ruled that the 
(ground: for-holding an award to be invalid 
‘on account ofits not disposing of àll the 
matters referred appears to be that there 
s'an implied condition in the submission 
(of the partiesto the arbitration that &he 
'áward shall dispose of all; this condition 
‘may be waived Dy the consent of the par- 
‘ties before the arbitrators. Where the 
‘partition of à joint estate consisting of 
‘different properties had been submitted to 
‘arbitration and the parties agreed to a 
‘division being made by sjeps and that 
each division should be final without any 
condition that thé award should not be 
final while à part'remained undivided, it 
‘was competent to the parties to. agree 
before the arbitrdtors to the division being 
‘made asit had been arid the partition a8 to 
thé property divided was final. 

'i[tis quite clear thatin thé present éasé 
the parties’ did agreé to thé partition by 
atagesand asked thatthe propertitsremaining 
undivided should be the subject of a further 
award to be madé by thé samé arbitrators. 
The arbitrators Yollowéd the direction of the 
‘parties but were unable themselves to 
‘perform the further work of partitioning the 
‘remaining properties ‘in a separate award. 

- "In the présent case, Ido not think that 
under ihé ‘circumstances thé’ arbitrators 
failéd to carry out thé diities imposed as 
agreed to by the parties in their lettér of 
-Mar¢éh, 1924. MP 

The last objection seems tó bé a mare 

‘serious one. Though the Will is not before 
us, it appears that thé test&tor directed that 
Dhirendia Nath could tot ‘have possession 
of his share until He reached 35, and only 
then if the brothers consentéd that he Was 
of good behaviour;and.conduct. : .  " 

- -Under the terms of para. 8 of the refer- 
ence, it is quite clear ‘that thé parties to the 
reference including. the “appellant, agreed 
that the wishes of the testator with regard 
to the postponenient of the bequest should 
not be-observed. *It'is contendéd by Mr. 
Sushil Madhab.Mullick that the reference 

Sar. P.-C. J. 423; 10 Ind, 
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‘was bad by reason of thisopposition to tho 
terms of the Will and that the award must 


. also be bad. He relies on the coase of 


Soudamini Ghose v. Gopal Chandra Ghose (3). 
To that case it was feund that the executors 
authorised the arbitrators to substitute 
for the provisiotts of the Will which might 
seem to them indefinite or illegal other 
provisions agreeably to what might have 
baen imagined tohave been the intention 
of the testator; in other words the execu- 
tors in their submission authorised the 
arbitrators to make a new Will for the 
testator. It was there laid down “But it 
is equally plain that an executor cannot 
make a reference to arbitration with the 
avowed purpose that the terms of the Will 
may bamodified and arrangements made 
for the management and distribution of the 
estate contrary to the directions of the 
testator.” , 

The arbitratora are no doubt asked to 
construe the Will; and it need not be 
disputed that pure questions of law may be 
referred to the decision ofan arbitrator 
| Stiff v. Andrews (4), Ching v. Ching (5), 
Young v. Walter (6), Mathew v. Davis (7) 
and Ghulam Khan v. Muhammad Hassan 
(8) But the arbitrators are here authorised 
to do something more than a construetion of 
the Will, whiehasthoeir Lordships of theJudi- 
cial Committee said in Venkata Narasimha 
Appa Rao v. Parthasarathy Appa Row (9), 
does not mean an addition to the terms of 
‘the Will; they are not empowered to alter 
the terms of the Will ' This plainly was 


not within the competence of the executors”. 


Now, uader the reference, the arbitrators 


. had power toconstrue the terms of the Will. 


`a 


"W here ''there is a direction in the Will that 
a donee is not to enjoy a vested gift in full 
natil he attains a particular age, then unless 
there is in the Will or some codicil to ib a 
claar indication*of intention not only that 
the don3e is not to have the enjoyment of 
the gift until attaining that age but that 


som other person is to have that enjoyment, . 


{3 28 Ind. Oas. 557; 19 O. W. N. 948; 210. L.J. 


(4) (1816) 2 Madd. 6; 56 E. R. 237. 
(5) (1301) 6 Ves. Jun. 281; 31 E. R. 1052. 

(8) (1801) 9 Ves Jun. 381: 32 H.R 612; 7 R.R. 221. 
(7) (1812) 1 Dow). (N. 8.) 679. l 
(31 23 O. 167; 29 I. A. 51; 6 O. W. N. 338; 12 M. L. 

3,77: 4 a L. R. 161; 8 Ser. P. C. J. 151; 25 P. R. 


(P. 0.. 
(9) 23 Ind. Oas, 166; 180. W. N. 551; (1914) M. W. 
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or unless the property is so clearly taken 
rom the donee upto the time o 
attaining that age as to induce the Court to 
hold tha as to the previous income there 18 
an intestacy, the Court, en the application 
of the donee, if hbe is entitled to givea - 
discharge for the gift, or the person deriving 
title under him, will strike that direction 


outof the Will (Halsbury's Laws of England, 


Vol. 28, Para. 1161). The case of Gosling w. 
Gosling (10), is relied on. 

Mr. Sushil Madhab Mullick does not deny 
that an interest vested in Dhimendra Nath 
under the Will, but he contends that he had 
not an absolute interest subject as it was tò 
the condition that a certain age was reached 
and the brothers gave their consent. 

Now the arbitrators evidently knew the 
law and they examined the Will to find out 
whetherthe interest granted was an absolute 
one or not. I have cited above their finding 
on the matter; they hold that it could nct be 
conceived that the testator meant that, if 
Dhirendra: Nath died before reaching the 
age of 35, his share was to vestin his 
brothers. They held that the testator meant 
that if Dhirendra had a wife or children and 
died before the age of 35,the share would 
belong to his wife and children. They found 
definitely that the interest vested in 
Dhirendra absolutely. The reference gave 
them power to find this construction, They 
found indeed practically that in spite of the 
terms of the Will, Dhirendra could have 
claimed possession of his share at once, 
That being go, in my opinion, the award can 
not be found to beinvalid by reason of the 
arbitrators directing that Dhirendra should 
get his share at once, It has to be remem- 
bered that the appellant himself was a party 
to the referenceand that he consented that 
Dhirendra's conduct fitted him to get the 
share. Further Dhirendrais now over 35 
years of age. and the condition of his 
reaching that age has been fulfilled and it 
will be.idle now to set aside the award on 
the ground that the properly was given 
into his possession before he reached the 
age of 35. 

I canrot find in any of the grounds put 
forward by Mr. Sushil Madhab Mullick 
any reasons wby the award should be set 
aside, and] would, therefore, dismiss the 
appeal with costs. . 

Aliansom, J.—1 agree. 

A. N.A. Appeal dismissed. . 
e ( tra John 265; 123 R. R. 107; 5 Jr. (N. s.) 910 
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SUDA. CHIEF GOURT. 
First Civit, APPRAL No. 117 or 1926,, 
August 8, 1927, : 
. Present:—Sir Louis Stuart, Kr., Chief 
. Judge. and Mr. Justice Raza. e 
Musammat PATRAS KUER— PLAINTIFF 
—AÁPPELLANT 


2 versus : 
Thakur SHEORAJ SINGH-—DREFENDANT 
— RESPONDENT. 

Interest—Morigage by pardanashin lady—Rate of 
74 per cent. interest-—Compound interest with six 
monthly rests in the event of failure to pay interest 
—Stipulation to pay compound interest, whether 
reasonable. 
A .pardanushin lady executed a  mortgage-deed 
with full comprehension of its contents and 
efiect agreeing to pay interest at 74 per cent. 
per annum and in the event of interest being not 
paid, to pay compound interest with six monthly 
rests ! 

Held, that the stipulation about compound interest 
was reasonable. [p. 828, col. 1.] 


‘First appeal against a decree of the 
Subordinate Judge, Bahraich, dated the 
97th May, 1920. | 


‘Messrs. Niamat Ullah and Naim Ullah, 
for the Appellant, 


Messrs. Bisheshwar Nath, Bhagwati Nath 
and Bishambhar Nath, for the Respondent. 


JUDGMENT.—This is a plaintifi’s 
appeal, The facts ofthe suit out of which thig 
appeal arises are as follows. On the 3rd De- 
cember, 1903, Rani Durga Kuar, widow of 
Raja Jot Singh deceased, executed a register 
ed deed of simple mortgage in favour of 
Thakur Bisheshar Bakhsh Singh by which 
in lieu of Rs. 7,000 paid in cash at the time 
of execution she hypotheeated the village of 
Mallawan to the mortgagee. Beth Rani 
Durga Kuar and Thakur Bisheshar Bakhsh 
Singh are now dead. Rani Durga Kuar 
died before the institution ofthesuit. This 
sult was instituted on the basis of the 
simple mortgagein question ‘by Thakur 
Bisheshar Bakhsh against Thakur Sheoraj 
Singh, who has succeeded to the rights and 
interests of Rani DurgaKuar. Thakur 
Bisheshar Bakhsh'Singh dying during the 
peudeney of the suit, the proceedings were 
continued by his widow Musammat Patraj 
Kuar, the present appellant. Tha learned 
trial Judge passed a deeree in favour of 
M usammat Patraj Kuar but refused toallow 
compound interest as provided in the terms 
of the deed. She has appealed against the 
refusal to award her compouad interest. 
Thakur Shedraj Singh filed eross-objectiona 
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in which he challenges her right to any 
relief. l'or the sake of convenienae wa 
shall consider the cross-objections first ad 
they go to therootof the case. The learned 
Counsel for Thakur Sheoraj Singh com- 
menced by arguing that on the evidence 
aja Jot Singh had no transferable interest 
in the village Mallawan. This plea, if 
accepted, would besufficient for his purpose, 
We have it that Raja Jot Singh, who was 
originally a talugdar of Charda in the 
Bahraich District, had lost the whole of hia 
property after 1857, The Crown confiscated 


his estate owing to his participation in thee 


Mutiny, The Crown subsequently conferred 
on him the village of Mallawanonly. In 1873 
Raja Lal Singh transferred the village 
Mallawan by a deed of gift to Rani Durga 
Kuar bis wife and Musammat Gurdat Kuar 
his daughter. Gardat Kuar predeceased 
her mother. The case for the plaintiff is 
that full proprietary title in Mallawan was 
conferred by the Crown on Raja Jote Singh 
and that under this deed ef gift he trans- 
ferred full proprietary title to his wife and 
daughter, that the daughter having pre- 
deceased her mother before 1903 Rani Durga 
Kuar became full proprietor of the village 
of Mallawan before the execution of the deed 
of mortgage in suitand that thus she had 
full title to transfer the village. The res- 
poudent's case is that the proprietary title 
in Mallawan was not conferred on Raja Jot 
Bingh by the Crown, but that the Crown 


granted to him an interest in the property. 


in order that be might be maintained from 
it. His case is, howevef, that more than a 
life-interest was granted to Raja Jot Singh 
for according to him the maintenance was 
hereditary. Itis clear that the rights of the 
family of Mallawan were not challenged by 
the Crown after the death of Raja Jot Singh. 
We agree with the learned trial Judge that 
on the evidenee, full proprietary rights over 
Mallawan were conferred by the Crown on 


¿Raja Jot Singh and that he had full power 


of transfer. It is clear that he executed the 


~ 


registered deed of gift to which reference" 


has already been made, on the 18th January, 
1873, and 11 is further clear that the muta- 
tion of names was effected under this deed 
of gift in favour ofthe wife and daughter. 
A balfhearted attempt was made on behalf 
of the respondent to show that the deed of 
gift was ineffective and that title never 
passed from Raja Jot Singh. This attempt 
has failed completely. Itis established that 
Raja Jot Single did make the transfer in 
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bie lion, We-accept the finding that that Bisheshar Bakhsh Singh then instruct- 
- Musammat Gurdat Kuar predeceased Rani: ed Falta Prasad as to the contents of -the 
Durga Küar before 1903 and that Rani’ draft.ofthe..deed. Lalta Prasad: prepared 
Durga "Kuar, became full proprietor of the ‘draft and handed it to Thakur Bishesher 

.— village Mallawan, With regard to the deed Bakhsh Singh who sent it to Mallawan to 
. in suit the respondent has argued that it Rani Durga Kuar. The draft was returned 
is not proved that Rani Durga Kuar execu- as satisfactory to Lalta Prasad by Kalidat 

ted the deed with an intelligent comprehen- Singh, Rani Durga Kuar's, brother. Lalta 
Bion of its contents. We agree with the’ Prasad then. read the draft out to Rani 
Jearned trial Judge that ihe evidence to the Durga Kuar. She stated that she agreed to 
éffect that she executed the desd intelligent- the contents, Then the draft was faired 

ly comprehending its contents is credible qutand it was then read out again to Rani 
and should be accepted. It is further Durga Kuar.by-Lalta Prasad after- the Sub- 
«irgued that there is no evidence of attesta- Registrar had arrived.. Kalidat Singh, the 
tion, Ifissufücient for us to say that we  brotherof Rani,Durga Kuer, Banidat Sirfgh 
gre satisfied that the witness Ram Prasad the naphew of Rani Durga Kuar and her 

is telling the truth and that on his evidence agentDeota Diħ were present at the time 
itis clearly proved that the mortgage deed that the contents of the deed were com- 
was properly attested. It has further been’ municated to her and at the time that, she 
argued that the learned trial Judge incor- execuied the deed, Ram Prasad theattesting . 

. . Yectly believed the evidence to the effect witness, has sworn that the lady understood 
.' that Rs. 1,500 were paid by Rani Durga thoroughly that she was undertheobligation, 
- . Kuar on the 20th January, 1917, to Thakur to pay compound interest. We see no reason . 
Bisheshat Bakhsh Singh on account of todisbelievehim. The learned trial Judge - 
arrears of interest. We find that this has, in our opinion, arrived on-insufficient 
evidence is credible evidence. We agree grounds at the conclusion that the lady did 
with him in this conclusion. This disposes not understand the provision to pay com- 

of all cross-objections which have been pound interest. He does not seem to have 
argued before us. Tho eross-objeotions are  disbelieved the evidence, which wa believe ` 
dismissed, We now come to consider the to the effect that the contents of the deed 
appeal, 7" '- were read out to her. The contents of the 
We have first to consider the terms of deed could leave no doubt in the mind of 

this deed and who were the parties toit; any person of the intelligence, of the lady 
Rani Durga Kuar is proved on credible that there was a liability to pay compound 
evidence to have been a personal friend of: interest, The fact is stated in more than 
Thakur Bisheshar Bakhsh Singh's family. one place and considering the low rate 
She was a pardanashin lady. She. visited of intarest the debtor could hardly have 
the ladies of the household of Thakur expected that there would not bé a liability 
Bisleshar Bakhsh Singh and when &h8 to pay compound interèst. The learned trial 
borrowed money from him she was borrow- Judge hab been affected in the main upon 

jng ‘money from a landed proprietor of this point by the. circumstance that the 
equal standing as her husband and a per- lady wrote with herown hand ia Hindi that 
egonal friend. The rate of interest allowed she had-executed thé deed and that shé had 
under the terme of the deed in suit was a received Rs. 7,000 in cash.and was liable to 

^. very low rate. It amounted only to’ 7} per pay inierest at the rdte of 10 ànnas per cent, 
‘gent. per annum. No Bank would have been * From this. he infers that shé understood 

. MEely to have advanced the money at a that she was liable to pay simple interest at 

^ lower rate. It is trué that under the termsof 10 anras per cent. per mengsem but that she 
the deed interest accumulated at compound was not liable to pay compound interest. 
rates with six monthly rests if it were not We do no consider that this is a correct 

. paid at due date; but this was a very inference to draw from the words and in 
reasonable stipulation to protect the view of the evidence that she thoroughly | 
‘borrower, The lady could have without understood what shé was doing, that she 
difficulty paid the interest as it fell due had had with her independent advisers and in 
- * ghe so wished. We have evidence which view also of the circumstance that we don- 
we believe to the effect that the terms ofthe ^ sider the transaction eminently a reasonable 
- transaction were explained by Thakut one on the part of the creditor, ewe, do not 
. ~Bishéshar Bekhsh Singh to thelady and agree with the learned trial Judge in hig 


+ 


109 1. C. 1928 
decision refusing to.award the compound 
interest which theterms of the deed provide. 
We, therefore, allow this appeal and direct 
that the decree be amended so as to award 
to the plaintiff compoufd interest according 
to the termsof the deed. The necessary 
alterations willbe madein the costs. The 
respondent will pay his own costs both in 
respect of the appeal and cross-objections 
“and the costs of the appellant in-this Court. 
The time allowed for payment of the decre- 
tal amount will be extended to a date six 
months from tife date of this decree. i 

G. A. ' Appeal allowed, 


MADRAS HIGH COURT. 
Civic MI8SOBLLANEOUS SECOND APPEAL 
l No. 124 or 1924, 

August 24, 1926. 
Present:—Mr. Justice Reilly. 
ANNAMALAI OHETTIAR ano oTHERS— 

APPELLANTS | 
versus ` s 
RAJAPPIER AND ANOTHER—PRTITIONERB 
—RESPONDENTS. 


Limitation Act (LX of 1908), Sch. I, Art. 182—Pre- . 


liminary decree for partition and past projits—Limita- 
tion for execution of decree as to past profits— Time 
whether to be counted from date of preliminary or final 
decree—Decree for possession on payment of particular 
sum—Application for execution without payment of 
amount, whether ‘in accordance with law.’ 

Where 4 preliminary decree for partition and 
possession of a share awards also past mesne 


of the property to be determined by the final decree, 


limitation begins to run, as regards the execution | 


of the decree even for mesne profits not from the 
date of the preliminary decree but from the date of 
the final decree. [p. 830, col. 1.] 


Vydianatha Iyer v. Subramaniam Pattar (1), fol- 
owed. >. 


Where a decree is passed for possession of property 


on payment ofa sum of money,an application for 
execution even without payment of the amount is 
one in accordance with law-for the purposes of the 
Limitation Act. [p. 830,col 2 

Syed Hussain Saib Rowthen v. Rajagopala Mud- 
daliar (2), followed. ` 


Miscellaneous second appeal against a 
decree of the Court. of the Small Causes, 
Kumbakonam, in A. 8. No. 36 of 1924, 
preferred: against an order of the Court 
of the District Munsif, Valangiman, in 
E.. P. No. 601 of 1923, in O. 8. No. 301 of 


1912, e 
SEFACTS, —The plaintifla instituted a suit 


* 
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O. 8. No. 301 of 1921: in the District Mun. 


.BSif's Court, Valangiman, against the de- 


fendants to recover posé¢ssion of- certain 
properties together with past and future 
profits. A preliminary decree was passed on 
i4th June, 1915, declaring that the plaint- 
iffs were entitled to a two-third share in the 
plaint property and also décreeing posses- 
sion to the plaintiffs of the said two-thirds 


share with past profits Rs. 20 on plaintiffs’ 


paying into Court Rs, 66-10-8 for payment 
to the defendants, The said decree also. 
provided that the plaintiffs were entitled to 


recover from the defendants Rs.” 35.0.7 


towards their costs and also Rs. 6-10-8 per 
year for subsequent profits and. that a 
Commissioner should be appointed to divide 
the plaint property into threeequal shares so- 
as to fix the two-thirds share of the plaintiffs, 
A fina] decree was passed on 16th September, 
1915, under which certain; plots marked in 
the Commissioner's plan were directed to 
be given to the plaintiffs for*their two-third 


share and this decree further provided that. 


the defendants should pay to the plaintiffs 


Rs.7 forequalization of the value of the trees . 


and Rs. 14-40 towards the costs incurred 
subsequent to the passing of, the preli- 
minary decree. The first ‘execution peti- 
tion was presented by the plaintifs decreee 


-- 


holders on 13th September, 1918. The 2nd. 


execution petition was presented on 13th. . 
. September, 1919, the 3rd on 15th. January, 


1920, the 4th on 4th December, 1920-and : 


' the 5th on l4th August, 1928. The dea 
. fendants contended that the last petition 


was time-barred so far as regards the. 


profits to the plaintiff, but leaves the actual division ^ Prayer therein for the realization of. the 


amounis awarded under the preliminary 
decree, dated 14th June, 1915, viz, past 
profits Rs, 20 and costs Rs, 35-0-7, that the 


subsequent profits for a period gf eight years 


. plaintiffs were not also entitled to claim. 


and four months butonly for three years as . 


faxed in the decree. The tirst Court held that 


the claim of the appellants for the two suma. 
of Rs. 7 and Rs. 14-4-0 awarded under the - 


final decree and subsequent costs of execue. 
tion must be allowed to them.and that 


the rest of the claim was clearly barred. 


"by limitatjon as no execution petition was. 


&dmittedly put in within three years afterthe . 


passing of the preliminary decree, dated 
i4th June, 1915, which was final so far as it 
was concerned. : 
On appeal the learned Judge stated :— 
“It is conceded $n bóth sidesthat the Ist 


execution petition was presented only alter | 


7 € 


+ 


“only 
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the expiry of three years from the date of 
the preliminary decree and within three 
years from the date of the final decree 
and the remaining execution petitions 
„have all besu presented successively 
within the period ofthree years from the 
previous ones. Hence the sole point for 
consideration in this appeal is whether the 

Ist execution petition presented after three 

years from the date of the preliminary 

decree is barred by limitation, so far as 
regards the prayer therein for the realiza- 

«ion of the amounts awarded under the 

limitary decree. 

Perollowing the decision in Vydianatha 

Iyer v. Subramaniam Pattar (D, it will be 

seen that inthe present case though the 

preliminary decree awarded tothe plaint- 

iffs-appellants past profits and costs and 

also future profits, the portion in the plaint 

land to be delivered to them for their two- 

third share was left undetermined therein 

and the same was afterwards ascertained 
in the final deeree, dated 16th Sep- 
tember, 1915. Consequently on the princi- 
ple of the above decision the decree as a 
whole became executable only on the date 
of the final decree and not previously. 
Hence in the face of the said decision the 
order of the learned Oourt that, so far as 
regards the reliefs not incorporated in the 
Anal decree, the preliminary decree has 
to be taken to be the final decree is not 
correct and cannot be upheld. 

For all the above reasons, the order of 
the lower Court id reversed and the E. P. 
No. 601 of 1923 is remanded to the lower 
Gourt for fresh disposal according to law 
and in the light of the above directions. 
The respondents shall pay the appellants 
costs of this appeal and bear their own 


* costs. 


"Against the said order, the above civil 
ME second appeal was filed. 
Mr. N. R. Govindachari, for the Appel, 


. dants. 


Mr. K. R. . Narayanaswami Iyer, for the 
dents. | o. 

Be DGMENT.—Following the prinei- 
ple of Vydianatha Iyer v. Subramaniam 
attar (1), 
dh Lih ran in this case only from 
the date of the second or final decree. 
Apart from that it does not appear to me 
from the. language of the first decree that 
ib was by itself 8n: executable.decree and 


(1) 10 Ind, Qas, 553: 30 fr 10f 91 MLJ, 646; 10 


Mala T. $0) (921) 8. MLW, N. 93, 


I am of opinion that the time : 


TE" ud 
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it must be noticed that more had to be 
paid under it by them to the decree- . 
holder. The other objection urged for 
appellants, that the execution petition 
of 13.h September, 1948, was not in accord- 
ance with law is not tenable. See Syed 
Hussain Saib Rowthen v, Rajagopala 
Mudaliar (2). This appeal is dismissed 
with costs. 


Y. N.Y, Appeal dismissed, 
ALN. A. 
(2) 30 M. 28. eg 
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LAHORE HIGH COURT. 
SECOND ÜIVIL APPEAL No. 3178 or 1925, 
October 27, 1926. 
Present;—Mr. Justice Coldstream. 
RAM SARAN AND ANOTHER—PLAINTIFFS 
—APPELLANTS 
versus 
Musammat GANGA DEVI AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Will—Construction—Absolute  estate——'Malik', ‘ba 
shart-i-zarurat’, meanings of—Hvidence—Document 
admitted without objection—Objection in appeal, 
maintarnability of. 

Where a Will stated that after the death of the 
testator's widow, his daughter will be ‘malzk' and 
that sks wil be entitled to alienate the property if 
she thought it necessary (ba shart-i-zarurat) : 

Held, that the widow took an unlimited estate in 
the property  |p. 831, col. 2.) 

The use ofthe word ‘malik’ in a Willis proof of 
an intention to confer an absolute estate. [ibid | 

The words ‘ba shart-i-zarurat’, used with reference 
to a legatee do not ordinarily limit the legatee's power 
of aliepation to cases where technical legal necessity 
exists. They merely mean that the legates can 
alienate if he thinks it necessary to do so, |ibid.] 

Bhayaram v. Nathu (3), followed. 

Where no objection to the admisstbility of a docu- 
ment is taken and the parties rely upon it in the 
trial Court they cannot object to -the document 
being teken idto consideration in appeal. [ibid.) 

Channi Bibi v. Ahmad Khan (1), followed. 

Second appeal from & decree of the Dis- 
trict Judge, Jullundur, dated the 23rd Oc 
tober, 1925, reversing that of the Subordi- . 
nate Judge, Third Olass, Phillour, District 
Jullucder, dated the 13th November, 1924, 

Mr. Madan Gopal for Lala Badri Das 
R. B., for the Appellant. z 

.Mr. Fakir Chand, for the Respondent, 

JUDGMENT.—On l3th February, 
1922, Mustmmat Ganga Devi sold a house 
at Phillourto Khushi Ram for . Re. 1,000, 
Ram Saram and Nika Ram, ®ollaterals in 


the 4th degree of Musammat Ganga Devi'g, 


NE: A ; p 
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father, instituted the suit from which this 
appeal arises for a declaration tht the. 
alienation would not affect their ‘reversion- 
ary rights after Musammat Ganga Devi's 
death. The trying,Court found that the 
- plaintifs were reversioners of Hira Ram 
and were entitled to bring the suit not- 
withstanding . the existence ofa lady alleg- 
ed by the defendants to be a daughter of 
Musammat Ganga Devi and that: the alie- 
nation was not proved to be for necessity 
and consideration. He decreed the suit 
accordingly 

"The yendee appealed and the learned 
District Judge of Jullundur has accepted 
the appeal and dismissed the suit on the 
ground that Musammat Gangi Devi was an 
absolute owner of the property ia dispute 
by virtue of the Will of her father Hira 
Ram and had full power of alienation in 
respect of it when she sold it. Against. 
this deeision the plaintiffs have filed the 
present second appeal inthis Oourt and 
the grounds taken by Mr. Madan Gopal, 
who appears for them, are, firstly, that 
the District Judge ought not to have 
based his decision upon a Will the execu- 
tion of which has not been proved and 
upon the contents of which the vendee 
had not relied in contesting the suit in the 
first Court. Mr. Madan Gopal's second 
argument is that under the provisions of 
this Wil Musammat Ganga Devi had no 
more power than the ordinary rights of 
a:daughter in possession of her father's 
estate as-a life -interest. 

I find no force in the first ground. The 
sale-deed itself stated that Musammat Gan- 
ga Dewi had acquired the property by 
virtue of the Willof her fagher dated the 
10th of April, 1902. The plaintifis them- 
selves relied upon the Willand summoned 
Musammat Ganga Devi to produce the 
original. Musammat Gang Devj declared that 
the originalhad been mislaid and the plaint- 
iffs filed a certified copy of the Will which” 
was a registered one. The list of docu- 
ments shows ‘that the plaintiffs filed the 
copy to prove the fact that Musammat Gan- 
ga Devi's interest in the property was 
not that of a full owner. The admission 
of this document was not objected to by 
either party and it is clear from the Sub- 
ordinate Judge's judgment that when the 
tafe was argued the defendants’ Counsel 
took advantage of it without any objection 


on the paré of the. plaintiffs as regards its . 


admissibility, Again, when the appeal was 


GANGA DEVI, | 8) 
argued, no objection on the ground that 
the Will ought not ‘to be taken into ewi- 
dence appears to have been urged before 
the learned Distriet Judge although the 
appeal was based mainly upon the conten- 
tion that underthe Will Musammat Ganga 
Devi . had full power f alienation. 
In my opinion the learned District J udge 
made no mistake in basing his decision 
upon the Will. 

The ruling Channi Bibi v. Ahmad Khan 
(1) clearly supports this decision. 

The ‘relevant passage in the Will is gs. 
follows: HA 

"On my death my wife will be owner, 
and after her my daughter, and they 
wil be entitled to alienate for necessity 
(ba-shart-i-zarurat). On Musammat Ganga 
Davis. death Nathu Ram, son of Nihal — 

hand, ihe son of my father's younger 
brother, will be owner. If he does not exist 
his children will be owners," 

This Nathu Ram was a collateral of Hira 
Ram one degree nearer than the plaintiffs 
He wasdead at the time of Musammat 
Ganga Devi's sale and he left no descend- 
ants. After considering the Willand the 
rulings of the Indian Courts regarding the 
interpretation of Hindu Wills similarly 
worded I think that Mr. Fakir Ohand's 
contention that the Will conveyed an un- - 
limited estate in the property to Mus- 
ammat Ganga Devi must be held correct, - 
The opening words ofthe Will raise a pre- 
sumption that Hira Ram's object in ewa. 
ecuting lt was to make provision for hig 
daughter who wasa young widow and had 
treated her father well. The Will states 
that after Hira Ram's’ widow's death his 
daughter will be malik-and there is auth- 
ority for regarding the use ‘of this 
word as proof of an intention to confer 
absolute estate [see, for instance, Suraj- 
mani v. Rabi Nath Ojha (2) Bhayaram v 
Nathu (3) and Wazir Devi v. Ram Chand 
(4)] I do not think that the words “ba-shart. 
i-zarurat were intended to limit the 
legatee's power of alienation to exercise 
only where technical legal necessity arose 
Their ordinary meaning ‘would be that 
the legates could alienate if she thought 
it necessary to doso, That such an inter- 
(1) 69 Ind. Cas. 331; A. I. R. 1924 Lah, 965. 
EIL AER ais I p lA ET es 
p 751 ups 902 vE Si 
è ng. Cas. 902; A. T. R. 192 
(4) 58 Ind, Oam 988; 1 Lah “ase T3 W. 5 


231; 
3 M, 


^ 


I dismiss it with costs. 


'— Civil Procedure Code (Act V of 1908), 


E. tr d mE MA 
839 PÉRIATHAMBI 
pretation is permissible is clear from the 
judgment last cited, Wazir Devi v. diam 
Chand (4) where at page 419* in dealing 
with a Will in which the words were “in- 
tigal waghaira ka.waqt zarurat unko. ikh- 
tiar.hoga" Dundas, J., remarked that, the 
word “zarurat? cannot be held to 4,be 
equivalent to jatz zarurat. Lastly, the-pto- 
vision that on the death of Musammat Gan- 
ga.Devi Nathu Ram and his children should 
succeed to the property does not. cut 
down the previous absolute gift to a life- 
interest: see. K aram Singh v. Rupwanti (5). 
On these findings the appeal fails and 


A. N. A. | Appeal dismissed. 
LO 85 Ind: Cas. 296; A.I R.1925 Lah. 129; 6 Lah. 
. 4:412 
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MADRAS HIGH COURT. 
Civi, Reviston Perion No. 409 or 1926, 
October 19, 1927. 
Present:—Mr. Justice Devadoss. 
PERIATHAMBI NAYINAR— 
PETITIONER 

versus | 
GUNDHUNADA NAYINAR AND OTHERS— 


RESPONDENTS. ; 
0. XXI, v. 16 


NAYINAB V. GONDBUN4ADA 


NAYINAR. —— - 108 I. 0..1998 


JUDGMENT.-This is an application 
to revise the'order ofthe District Munsif.of 
Arni disallowing the application for execu- 
tion by the transferee-dacree-holder. The 
decree-hclder was an insolvent and he 
transferred the decree after insolvency and 
after his property had vested in the Official 
Receiver. The application for execution by 
the petitioner was disallowed by the Dis- 
trict Munsif. On appeal the District Judge 
of North: Arcot held that in certain cir- 
cumstances such a transfer might be valid 
if it was bona fide and for consideration 
and set aside the order of the lower Court’ 
and remended the casefor disposal on the 
merits after recording a finding on the 
point as to whether the transfer was for 
consideration or not. The District Munsif 
has found that the transfer had no considera- 

ition, It is contended for the petitioner 
that the Court had no jurisdiction to go 
into the question of consideration at the 
instance of the Official Receiver, for the 
Official Receiver was no party to the 
transacticn and the only persons entitled to 
‘notice were the judgment-debtor and the 
transferor under O. XXI, r. 16, and, therefore, 
the order of the lower Court was. made 
without jurisdiction. The position of.the 
‘Official Receiver is not that of a’ person 
‘who has had nothing to do with the 
‘transfer. The transferor having become an 
insolvent and his property having. vested 


in: the Official Receiver the right to the- 


MA z ing 4 —Transferee from : : : 
Deeres holder becoming: monente -7 ina ‘decree which was passed in his favour 


decree-holder, right of, to execute decree—Official 


1 


Receiver, whether entitled to object to recognition of 
transfer. , -— 

Where a decree-holder ds adjudicated insolvent, 
his property becomes vested inthe Official Receiver 
and theright to the decree passed in his favour 
becomes vested in the Official Receiver and any 
transfer made by him after his'property has'bécome 
vedted in the Official Receiver cdnnot have any effect. 

The Official Receiger represents’ not only the 
general body of creditors but the insolvent also, and 


* that being so, he is the person who would be entitled 


to notice in such:a case under O. XXI, r- 16, Civil 


‘became - vested in the Official Receiver, 
So any transfer made by him after his — 
property: became vested in the Official 
‘Receiver cannot have any effect. But it 
is urged by the Vakil for the petitioner that 
this point was not pressed before the 
District Court and, therefore, it is-not open 
to this Court to ,go into the question,’ This 
contention cannot be upheld, 


he question now for consideration ig 
whether the transferee-decree-holder can. 
execute the decree and in considering that. 
‘question this Court is entitled to go into 
the question whether anything passed by 
reason of the transfer and when it i8 
of the Court of the District "Munsif. "Arni, admitted that the transferor became an : 
dated the 5th: of “November, : 1925, and) insolvent, and his properties vested in the : 
e passed in S..E:P. No..1113 of 1928, in S. O. 8. Official Receiver before .the date of the . 
No. 533011923. ^: "^U .* : 7. . transfer it is eidle to contend that the 
Mr. N, Kunjtthapadam Tyer, for the Pétl-, transferor : gave a good: title to the 
tioner.: e 9 . .- transferee-decree-holder, for the Official . 
‘Mr. A, C. Sampath Ayyangar, for the Receiver representa not only the general 
Respondent, l hody of creditors but the insolvent also and 


Proeedure Code, and to object to the execution of the 
decree on the ground that he never had any notice of 
the transfer of the decree to the transferee decrees 
holder. ` ` f 
Petition, under s. 25 of Aot IX of 1887, 
praying.the High Court to revise an order 


* 
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that being so heis the person who would 
be entitled to notice under r. 16 and he is 
entitled to object to thé execution of the 
decree ou the ground that-he never had any 
notice of the transfer of the decree to the 
transferee-decree-holder. | 

I see no reason to interfere with the order 
of the District Muisif and this petition is 
dismissed with costs, 

V. N, V. Petition dismissed, 


PATNA HIGH COURT. 
Letrers PATENT APPEAL No. 52 oF 1926. 
April 26, 1927. 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Kulwant Sahay. 
SRIKANTA. MANJHI—DzErENDANT 
— APPELLANT 


versus 
: . BALAK SINGH BHUMIJ AND oTBERS— 
PLAINTIFFS— RESPONDENTS. 
Chota Nagpur Encumbered Estates Act (VI of 1876), 
8. $—Heni-decree by mortgagee of estate against 
tenants—LEstate placed under manager—Execution of 
decree against tenants, whether barred, ^ 
, Section 3 of the Chota Nagpur Encumbered Estates 
Act, 1876, does not bar the execution of a rent- 
decree obtained by a -usufructuary mortgagee of an 
éstate against the tenants of the estate before the 
‘appointment of a manager'under the Act. [p. 835, col. 


< The obligation of a tenant of an ‘estate to pay rent 
fo amortgagee in possession ofthe estate is nota 
‘débt or liability of the estate within ‘the meanin 
of the said section, ([p. 834, col. 2.] j 
; Letters Patént appeal against a judgment 
‘of Mr. Justice Ross, dated the 25th May, 1926, 
overriling a decision of the Supordinate 
‘Judge, Pürulia, dated the 22nd March, 
1928, reversing a decision ofthe Munsil, 
Purülia, dated the- 10th March, 1920. n 
Messrs.: A. B. Mukharji and B. B, 
"Mukharji,for the Appelldnt. e | 
Mr. A. K. Roy, forthe Respondents. 
Jd JUDGMENT. ; ; 
Milér, ©. -Ja—In this case the 
2emindar of Barahabhum granted a usui- 
fructuary mortgage of Mauza Rangadih 
within tlie zemindari tothe zémindar of 
Dümra. The Midngpur, Zeimindari Oom- 
pany are the assignees of the interest of 


the mortgagee, the Zzemindar of Dumra.. 


In 1913 the Midnapur Zemindari Company 
brought a suit for rent agaifist certain 
tenants of Raugadih, the Company ‘being 
“then-in posfession as assighées of the 
miortgaged interest; In . that suit they 
82 


Perret arene 
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sueceeded snd obtained a decree on tlie 
20th September, 1913. The defendants "in 
that suit are represented by the plaintiffs in 
the present suit. In 1914 the Barahabhum 


estate was placed undér a manager unde 
` the provisions of the Ohota, Nagpur En- 


cumbered Estates Act, 1876, and in the 
following year the manager sued tke 
plaintifis, for reit including the rent 
which was the subject of the suit brought 
by the 
in 1913. Inthàat suit he also obtained a 
deeres and the decretal amount was dë- 
posited’ by the plaintiffs and .the decrée 
satisfied. In 1916 the Midnapur Zemindari 
Company took , out execution of their 
decree ‘against the plaintifs and the 
property was put tip for sale and sold 
to the defendant No., 1 in the present 
suit he being no party to the suit. In 
June, 1917, thé defendant No. 1 got delivery 
of possession of, the property. In Decem. 
ber, 1917, proceedings were taken by the 
fenants to set aside the rent-decree of 
-1913'and those proceedings were successful, 
The exact ground upon which ‘the rents 
decree was set aside appearsto be somé&e 
what doubtful. Apparently it was on the 
ground that there had heen no proper 
‘service of notice of suinmons, and the 


‘suit was restored for te-hearing. In the 


result on ré-hearing the suit was dismiss- 
ed on the ground that at that time, namely, 
in 1917, there was no relationship of land- 
lord and tenaht ‘existing ‘between the 
Midnapur ‘Zemindari “Company and the 
plaintiffs the reason for that being that 
the estate had been placed under the 
manager appointéd under the Eacumbered 
Estates Act in the year 1914, ‘Although 
the decreeof 1913 was set aside still tha 


holding had been sold under that ‘decreae 


and purchased by the defengant No, 1 and 
‘when the tenants endeavoured to recover 


a possession they found themselves opposed 
by the defendant No, | and they could not, 


get possession. Further, although the. 
decree had been set aside there had been 
no order setting aside the'sale, The régult 
was that the plaintiffs brought the present 


‘Süit impleading as defendants the defends 
‘ant No. Ww. | ; 
‘and the Midnapur Zemindari Company the 
‘assignees of the mortgages, | 


to whom I have already referred 


The Munsif decided in favour of the 


plaintiffs amd granted them a decrée. for 
possession | * °, : 
"The Subordinate Judge oa üpp si 


ey cT 


Midnapur Zemindari Company | 


i 
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agreed with the Munsif and dismissed the 
appeal. 
A second appeal was preferred to this 
Courtand was heard by Mr. Justice Ross. 
.AS8 there had beem no definite finding as 
«to fraud and there was apparently no evi- 


deneé upon the record from which fraud. 


could be inferred the appeal was allowed, 
the decree was set aside and the case 
was sent back to the Courtof the Sub- 
ordinate Judge and was heard by the 
successor of the previous Subordinate 
Judge. The points for consideration 
“were :—. ° ý 

l. Has there been any fraud in the decree 
or the sale? 

2. If so,is the right of the defendant 
No. 1 affected thereby ? 

3. Wasthe decree passed and sale held 
Without jurisdiction? 

On each‘of these points the Subordinate 
Judge found in favour of the defendant. 
He found that thera was no fraud of any 
sort from first to last, that the sale was not 
held without jurisdiction and that the 
the innocent purchaser for 
value at that sale were not affected by 
the fact that the decree had been set 
aside. 

From that decision there was an appeal 
'to the High Court which again came be- 
foré Mr. Justice Ross. In so far as the 
findings of the learned Subordinate Judge 


‘were concerned they were entirely in 


» 9 


favour of the defendant and there was 
really nothing move to be said. It was 
shewn thatthe sale was not without 
jurisdiction, that there was no fraud 
either in obtainingthe , decree or in the 
gale and the defendant No.1 being an 
innocent purchaser for value his rights 
were inno way affected. A point, how- 
ever, was raised before Mr. Justice Ross 
which had met been raised in either of 
the lower Courts, It was contended that 
under s.J of the Chota Nagpur Encum? 
bered Estates Act the proceedings in exe- 
cution of the rent-decree were barred 
and were null and void and, therefore, no 
gale could be deemed tohave taken place 
and the purchaser acquired no title, That 
Section provides as follows:—*‘On the 
publication of an order under s, 2, the 
following consequences shall ensue” (The 
order there referred tois the order vesting 
the propertyin a manager) “First, ell pro- 
ceedings which mayetheg be pending in 
p» Qivih Court in British India, or in 


e 
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any Revenue Ceurt in Bengal, in respect 
to such debts or liabilities” that is debts 
or liabilities of the disqualified proprietor 
“shall be barred; and all processess, exe- 
cutions and attachments for or in “respect 
of such debts and liabilities shall become 
null and void". The argument before us 
today is that the sale in execution of the 
rent-decree was an execution in respect of 
such debts or liabilities as those men- 
tioned in the section. The argument is 
this:—the usufructuary mortgagee was 
really the creditor of the pyoprietor; that 
by the terms of his mortgagg he was 
entitled to collect from the tenants the 
rents by way of interest upon the mort- 
gage-debt and that that really wasin the 
nature of a debt from the proprietor, the 
mortgagor. In other words instead of 
recovering the interest from the mortgagor 
himself he recoveredit from the mortgagor's 
tenants by collecting the rents from them 
whichotherwise would have been paid to the 
mortgagor. Therefore, in that round- 
about way the liability to pay rent to 
the mortgagees must be regarded as a 
debt due from the proprietor and any 
procsedings taken in execution of a 
deerse for rent in such circumstances 
must be regarded as an execution in 
respect of such a debt. This argument 
commended itself to Mr, Justice Ross and 
he accordingly allowed the appeal 
of the tenants which came before him 
and set aside the decree of the Subordinate 
Judge. 

From his decision the present appeal 
is brought by the defendant No. 1 the 
auctazon-purchaser, under the. Letters 
Patent.* The first thing to be observed 
with regard tos.3of the Ohota Nagpur 
Encumbered Estates Act is that itrefers 
to the debts and liabilities of the estate 
and to progesses, executions and attach. 
ments in respect of such debts and 
liabilities, I do not think that the obligation 
of the tenants to pay rent to the mort» 
gagee.in possessioncan ,be said to bea 
debt or liability of the estate. The 
liakility of the tenant cannot be regarded, - 
in my opinion, as a debt of the estate 
at all. The liability of a tenantto pay 
his rent is certainly not inany sense of 
the worda liability of the landlord to 
anybody.*Nor can it be said that this 
is 8. process or execution sgainst the 
estate. The execution is no£ against tbe 
estate of the proprietor but against the 


+ 
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estate of the proprietors tenants. Their 
liability arose under a decree fer rent 
and 1 have the greatest difficulty in 
Seeing how the language ofs.3can in 
any «way: be applied to the liability ofa 
tenant to pay rent or his liability to 
have his holding sold under a decree 
for rent by the mortgagee in . possession. 
That liability arose before thelandlord's 
estate was placed under management aod 
from the moment the decree was passed 
the liability underit was a liability of 
the tenant under the decree and in no 
sense a debt or liability of themortgagor 
under*the mortgage. I think that the 
wordsin the section must be confined 
to what they say,thatisto say,the debts 
or liabilities of the disqualified proprietor 
and not the debts or liabilities of some- 
body else. The resultis that, with great 
respect to the learned Judge, I am un- 


able to agree with the reasoning by which: 


he arrived at his judgment. Ithink that 
the section does not cover this case and 
that the decision ought to be- set aside 
and the appeal allowed. The judgment 
of the learned Subordinate Judge will be 
restored and the defendant No.1 will be 
entitled to his costs throughout. 

Kulwant Sahay, J.—I agree. 

ALN. A. Appeal allowed, 


` OUDH CHIEF COURT. 
ORIGINAL Civit Suit No. 6 or 1925. 
. September 5, 1927. ° 
Present:—Mr. Justice Pullan. 
Khan Bahadur Nawab MOHAMMAD : 
TUUS ALI KHAN-—PLAINTIFF ; 
versus = 

Sardar NISAR ALI KHAN-—DRFENDANT, 


"Will—Construction of Will—~Principles—Malikana'? 


meaning of —Absolute estate and life-estate distinguish- 
ed—Gift over—Defeasance—Persons signing for special 
reasons, whether attesting witnesses—Person taking 
benefit under Will—Hstoppel against pleading in- 
validity of Will—Adverse possession—Acquisition of 
absolute :estate by life-estate holder—Muhammadan 
Law--Shiah School—Bequest of more than one-third 
—Corisent of heirs—Implied consent from renuncia- 
tion—Waqi—Mutawalli’s right to occupy Wadi pro- 
perty without paying rent—Civil Procedure Code 
(Act V of 1903), O. II, v. 2—Suit for possession of 
estate—Joinder of prayer for declaration of muta- 
walliship, legality of—Tvransferof Property Act (IV 
of 1882), s. d&—- Doctrine of election, scope nou 
states Act (T. of 1360), sa, 14, 82 (a)—Property 
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acquired by taluqdar—Merger in estate—Omission to | 
. declare that property acquiréd belongs to estate, effect 
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of—Acquisition of ` under-proprietary 
Merger. RM - 

The meaning of every word in an Indian Will 
must always depend upon the setting in which it is 
placed, the subject to whifhit is related, and the 


rigkis— 


locality of the testator, from which it may receive 


its true shade of meaning. [p. 840, col. 1.] 
Isolated clauses should never be takenapart from 
their contextand given a meaning contradictory to 


the apparent wishes of the testator. Rather, even 


technical words should be given a meaning, if possible, 
in accordance with the testator's wishes as apparent 
from the whole context. [p. 843, col. 2.) 

The relevant portion ofa Will ran as follows :— "I 
confer on my devisee F, if ha survives me such 
powers of possession and 'enjoyfnenj (kabza ‘wa 
tasarruf malikana) as l.have and enjoy in respect 
of the above-mentioned moveable and immoveable 
property. Likewise on the death of F' the devisee, 
my son M if he is alive will succeed him and have 
and enjoy the same powers as have been conferred, 
on F by this Will:" . 

Held, that the Will conferred on F only a life. 
estate, and that M was entitled tg succeed on the 
death of F. ip. 849, col. 2; p. 841, col. 1.) < 

Kollany Koer v. Luchmee Pershad (1), Lalit Mohun 
Singh Roy v. Chukkun Lal Roy (2), Surajmani v. Rabi 
Nath Ojha (3), Bhaidas Shisdas v. Bai Gulab (4), 
Sasiman Chowdhurain v. Shib Narayan Chowdhury 


(5). Amarendra Nath Bose v. Shuradhany Dasi (0) 


and Comiskey-v. Bowring Hanbury (7), referred to. 
In Indian Law the gift over corresponds with the 
terms of s,31 of the Transfer of Property Act and is 
-a condition superadded to a transfer of property 
,that the interest should cease to exist in case a 


. Bpecified uncertain event shall happen or in case & 
.. certain specified event shall not happen. Where there 


has been no defeasance the gift over cannot come 
into operation. [p. 841, eol.1.] 

Ahmad Azim v. Safi Jan (8), referred to, be on ce 

Under the Oudh’ Estates Act of 1869 a transfer 
made: to'a remote heir removed the estate from ths 
operation afthe Act, but the Amending Act of 1910 
has brought back within fhe Act estates which had 
been so transferred. [p. 843, col. 2; p.844, 001.1]  - 

Where a. testator has forome special reasons of 
his own obtained the signatures of certain persons 
to the Will, the mere fact thet the word 'gawahshud' 
appears above their signatures does not make them 
attesting witnesses. [p. 845, col. 2. 

Shiam Sundar Singh v. Jagannath Singh (11), fol. 


owed, ; 

Under the Shiah Law, aceqrding to the best 
authorities, a Will of more than one-third of ths 
testator's estate will be invalid unless itis made 
‘with the consent of all the heirs either before or 
after his death.’ But under the Muhammadan Law 
there may be a renunciation of the right to inhenit 
and such renunciation need not be expressed but 
may be implied from the conduct of the heir; and 
the consent of an heir toa bequest may be signified 
by conduct showing afixed and unequivocal intens 


. tion. [p.846, cols 1 & 2.) 


| Hurmut-ool-Nissa Begum v. Allahdia Khan (12) and 
Daulatram Khushalchand v. Abdul Kayum Nurudin 
(18), relied on. ne , . 

A prayer for a declaration that the plaintiff is the 
mutewalli of a mosque can be joined in a suit for 
declaratione of ownership of an estate where the 
e property ie enly an appendage c‘ the estate, 
(p. 847, coh 1) | À 


— 
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“A claim to an absolute estate by adverse posses- 
sion cannot be made by the mere assertion, on the 
part ofa person who has taken the property asa 
life-estate-holder under a Will, during the course of 
his tenure, that his estate is absolute and will not 
terminate on his death. p. 852, col. 2. 

_g section 35 of the Transfer of Property Act con- 
fines the doctrine ef election to a case where a person 
professes to transfer property which he has no 
right to transfer and as part of the same transaction 
confers any benefit on the owner of the property. 
The section has no application to, a case where 
property is bequeathed by a testator to a person 
who has a chance of being elected as a successor. 
But a person who has received a benefit under a 
Will, is on broad principles of equity bound to adopt 
thè whole givilg full effect to its provisions and 
renouncing every right inconsistent with it. He 
cannot set up any title to the property accepted by 
him under a Will which is independent of and 
adverse to the Will. [p. 853, eols. 1 & 2.] 

. A bequest may be invalid without being illegal 
and the fact that the bequest dealt with property 
gifted by Government is one which concerns the 
Government only and not other beneficiariés under 
the bequest. [p.854, col. 1.] 


_, Section 32(a) of the Oudh Estates Act is merely 
permissive and properjy acquired by a talugdar need 
not necessarily be held to be his own separate pro- 
‘perty merely because he has not made a declaration 
as provided for in the said section. [p. 856, col. 1.] 


Section 32 (a) of the Act is not intended to apply 
to the acquisition of fresh rights in.a property 
which already forms part of the taluga. [ibid.| 
. Wherea talugdar acquires under-proprietary rights 
within his estate such acquisition would ordinarily 
be held to be for the benefit of the estate. [ibid.] 

_ Under. Muhammadan Law a mutawalli is not 
allowed to occupy wakf property without paying 
rent. ds 857, col. 2.) j : 

» The English Law of fixtures is not applicable to 
India. [p. 858, col. 1.] 


. Messrs. Niamat Ullah and Ghulam Hasa n, 
for the Plaintiff. 


., Messis. Bishéshwar Nath Srivastava ‘and 
Barkat Ali, for the Defendant, 


~ JUDGMENT.—The dispute. : which 
Bave riseto this litigation deals. with thé 
Succession to tHe estates enjoyed by. the 
late Nawab Sir Fateh Ali Khan, K. O, I. E., 
who died on the 28th October, 1923. It 
ib admittedthat Nawab Sir Fateh Ali Khan 
‘was the head of the Qizilbash family and, 
Bs such, was in possession of the family 
estates and the hereditary title of Nawab. 
The estates consist, firstly, of talugdart 
property in the District of Bahraich in 
Oudh known as the Nawabganj-Aliabad 
taluga, secondly, three properties, conferred 
by Government grant in the Punjab known 
as the first and second Rakhkhamba grants 
god the Rakhjuliana grant; one ofthese 
properties, however, namely, the 'Bécond 
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Rakhkhamba grant has been dedicated 
asa wagf and was held by Nawab Sir Fateh 
Ali Khan as mutawalli; thirdly, certain 
house property in Lahore and fourthly, 
certain miscellaneous property in Oudh. | 

On the death of Sir Nawab Fateh Ali 
Khan his son Sardar Nisar Ali Khan as- 
gerted possession over the estates both in 
Oudh and in the Punjab, but his title was 
challenged-by the present plaintiff Khan 
Bahadur Sardar Mohammad Ali Khan, 
O. S. I., the cousin of the late Nawab who 
claimed reversion to the whole estate 
under the Will of the former holder *Nawab 
Nasir Ali Khan. As usual in such cases 
there was a trial of strength in the Revenue 
Courts. In Lahore the present plaintiff 
was the applicant and the Collector of 
Lahore who went at length into the ques- 
tion of title decided that he, the ‘applicant, 


. was entitled to mutation, but he did not 


disturb the possession of Sardar Nisar Ali 
Khan. In Oudh the present plaintiff was 
able toforce Sardar Nisar Ali Khan into 
the position of applicant in the mutation 
Court and the Assistant Oollector decided 
in favour of Khan Bahadur Mohammad 
Ali His decision was based on a consider- 
ation of title because he-held that there 
was no certainty as to who was.in poB- 
session of the property. This finding was 
reversed on appeal and the highest 
Revenue Court, namely, the Court of the 
Board of Revenue, décided that Nisar Ali 
Khan was entitled to mutation on the 
ground of possession. As, however, the 
dispute between the parties was acute, 
the property was made over to the Deputy 
Commissianer of Bahraich and is still 
under his man&gement, | 

As the present plaintiff had failed to 
obtain possession in either the Punjab or 
in Oudh, he was compelled to bring 
the present suit which was filed in its 
original form in this (duit oh the 9th of 
December, 1925. The plaintiff atthat time 
asked the Court to decide only the question 
of title tothe Oudh property ‘and prayed 
for permission to filea separate suit in the 
Punjab for the property situated there, 
This prayer was not accepted and thë 
plaint was ‘accordingly amended. The 
valuation of the suit was ‘substantially 
increased and the plaintiff framed his 
claim soas to include all the property in 
PunjaU,even the property which he only 
claimed as mutawalli under the" terms of 
the deed of wagf, The defendant hag 
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substantiaily the same for all the pfoperty Ali leaving two sons Sardar Barkat Ali 


held à lease of certain property inthe this sanad the title of Nawab, This title 
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‘of peasession and enjoyment (kabza wa 
tasarruf malikana) as I have and enjoy in 


respect of the above-mentioned moveable- 


And immoveable poe y: Likewise on 
the death of Nawab Fateh Ali Khan, the 
devises, my eqn, if he is alive, will succeed 
him andhave andenjoy the same powers 
as have been conferred on Nawab Fateh Ali 
Khen by this Will.” 

After this the testator laid down & new 
rule of successicn which will be discussed 
later, The Will asto the Oudh property 
(Hx. 8) describes Nawab Nasir Aliss being 
proprietor and talugaar of Nawabganj- 
Aliabad end the Will purports to be made 
under s. 11 of Act I of 1869 which is the 
first Oudh Estates Act. About four months 
after the execution ofthese Wills Nawab 
Nasir Ali Khan died and wes succeeded 
by Nawab Fateh Ali Khan. Apart from 
some objection which issaid to have been 
made atthetime by Barkat Ali Khan the 
elder brother of Nawab Fateh Ali Khan no 
member of the family ever disputed his 
title. He took possession of the whole 
estate, mutation being effected in his name 
of all the landed property. He became 
‘mutawalli of the wagf,and he was recognized 
as Nawab by the Government. 

The plaintiff has now come forward 
basing his claim on the two Wills for the 
whole property, and the defendant con- 
tests the title on the ground that the Wills, 
if properly construed, gave an absolute 
estate to Nawab Fateh Ali Khan and, in 
any case, the Punjab’ Will in so faras it 
deals with the Rakhkhamba estateis in- 
valid, because thetestator had no power 
to dispose of that property under the 
Government grant,and the defendant as- 
.serts that his father's title in that proper- 
ty must be' construed as either being one 
by adverse possession or derived from 
choice of theother members of the family 
given in accordance with the terms of the 
grant, He further pleads that the wagf 
property is outside the jurisdiction of this 
Court, that ihe plaintiff cannot sue under 


the Oudh Will because he is an attesting 


witness, andthat the bequest of tbe Pun- 
jab property other than the Rakbkhamba 
property is void under Shiah Law, being a 
bequest of more than one-third of the tes- 


e ‘tator's property without obtaining the 


' consent of all the heirs. The other plgas 
affect various items of the properéy claims 
ed and issues have beet fr€med in each 
ease. The following are the issues :— 
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1. (a) Did the property No. 2 in Schedule 
1 devolve on Nawab Sir Nawazish 
Ali Khan alone or on the three sons of 
Nawab Ali Reza Khan according to the 
personal Jaw of the partife? 

(b) Has the plaintiff lost his share in 
this property as stated in para. 4lof the 
additional pleas ? 

2, (a)Did Nawab Sir Nawazish Ali 
Khan construct the buildings shown in 
Schedule 2 ? | 

(b) 1f any of the properties in defend- 
ont's list B consisted of under-proprie- 
tary rights acquired by Sir Fateh AM 
Khan, did they merge in the talugdari 
rights ? . 

3. Do Schedules Nos. 1 to 51and Schedule 
2 form a correct statement of the property 
devised to Nawab Nasir Ali Khan under 
the Will of Sir Nawazish Ali Khan dated 
17th February, 1882.? 

4, (a) Did Sir Nawazish Ali Khan make 
an oral gift of certain properties ‘in 1889 
to Nawab Nasir Ali Khan and have muta- 
tion effected accordingly, and if so, what 
properties were included in the gift? 

Was Sir Nawazish Ali Khan com- 
petent inlawto makea gift of the Rakh- 
khamba estate? 

5, Was Nasir Ali Khan in possession of: 
property No.52in Schedule 1 and of the 
properties in Schedules 3 and 4 in accord. 
ance with the gift ? 

6. Does the deed of wagf executed by 
Nesir Ali Khan in 1892 relate to all the 
properties in Schedule 5 and does it pro-: 
vide that the possession and management. 
of the properties shall be with his aucces- 


sor $ . r l 

6-A. Did Nawab Bir Fateh Ali Khan. 
build Nawab Palace out of wagf funds or. 
out of bis private funds ? ; 

6-B, If Sir Fateh Ali Khan built the. 
Palace out of private funds did he incor-. 
porate the building in the wagj property 
“ and did he incorporate in the wagf pro-. 
perty " the land which he bought for the... 
purpose of building the Palace ? s 

6.C. If the plaintiff is entitled to pos-, 
session of the waqgf property as mutawalli, : 
is he not entitled therefore, to possession -~ 
of the Nawab Palace together with land on : 
which it is built also ? : E 

7. Has thig Court any jurisdiction fn : 
regard to the waqf property described in . 
Schedulé 5 ? š 

8. Do the two Wills executed by Nasir. 
Ali Khan in 1896 confer an absolute ' 


109 1, 0, 1928 Hi 


estate on Nawab Sir Fateh Ali Khan; and 
if so, what isthe effect? . aos 
_ 9. (a) Is the bequest of Nasir'Ali Khan 
in plaintiff's favour of the property. in 
Schedule 1, Nos. 1 te 51, invalid under s. 54 
of the Indian Succession Act read with s: 19 
ofthe Oudh Estates Act ? ; 
. .(b) Are the bequests in the two Wills 
invalid under Muhammadan Law for want 
of consent ofthe widow and daughter of 
‘the testator ? A: 
^ 10. Are any of the clauses in these 
Wills invalidsfor any of the reasons given in 
paras. 35 and 35 of the additional 
pleas ? 
ll. (a) If forany reason the Wills are 
wholly or partly invalid, is the plaintiff 


entitled to the propertiesin Schedules 1 to 4 . 
as the sole heir of his father under the 


terms ofthe sanad and a family custom 
by which all female heirs are excluded or 
under the possessory title of his father? 

(b) Is the plaintiffs claim on the basis 
of possessory title within time? 


and 37 of the additional please and (b) by 
adverse possession ? 5 


| 17. Is thé defendant in possession of. 


SEL property shown inSchedule 4. 

entitled? | 

. It will be seen that these issues 
are not arranged on any clear principle 
and it will be convenient to deal 
with them ina different order. First I 
shall deal with those issues which affect 
the title of the parties in general and 
afterwards I shall deal with the claims 
put forward to the separate properties 
involved. Primarily theclaim of theplaint- 
iff is based on the two Wills ®xecuted by 
Nawab Nasir Ali Khan in 1896 and X shall 
o first with [ssue No. 8 which runs as fol- 
OWS im a a 
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‘ferred by the former. 
three phrases to prove that an absolute eg-° 


To what relief, if any, isthe plaintiff ` 


238 
“Do-the two Wills executed by Nasir Alf 
Khan in 1896 confer an absolute estate om 
Nawab Sir Fateh Ali Khan, and, if so, what 
is the effec 2". - "4 
It is laid down in Halsbury's Laws of 
Eagland, Vol. 28 on page 636 that tha 
cardinal rule of English Daw as to the 
effect of a Willis that the intention of the 


-testator as declared by him and apparent 


in the woras of his Will haseffect given to 
it so far, and as nearlv, as may be consistent 
with law. These Wills were drafted to- 
gether and though the preamble is different 
because in ths one case the festator wab 
acting, as he believed, under a. 11 of Act 
T of 1869, tkab is the Oudh Estates Act, 
and inthe ctherin pursuance of the grant 
given by Government to Nawab -Nawa-e 
zish Ali Khan of the Rakhkhamba estate in 
the Lahore District, the effective part ig 
iu each cass the same. I Have already 
quoted these words and I believe that the 
intention of she testator is plain. He in- 
tended to give his nephew Fateh Ali Khan, 
if hesurvivel him, & full life-interest in 


CI en 


He relies upon 


tate was conferred and these phrases are 
firat of all “ kaEza wa tasarruf malikana," 


“which may be translated “possession and 


enjoyment asan owner", secondly, the. 
words misi mere, which mean “like myself"; 
aod thirdly, the phrase ‘uska janashin' (his. 
successor) which is  ussd in speaking of 
Mohammad Ali ia reference to his prede- 
cessor Fateh Ali. 
There is a long series of rulings which 
deal with the word «malik (owner). A]. 
though itis not said that this "word. is 
a efm of art it has been ruled on many 
occasions thatig megns an owner in the 
full sense of the word and whére there 


- 
t 


840 


has been no clause giving to a legates 
pover of disposing ofthe property it has 

den held that such powers are implied 
jo the word malik. But all these rulings 
‘to which I am. refgrred. carry in themselves 

he answerto the defendant's contention. 

They are based ona ruling of the 
Oalcutta High Court in 1875 in the case 
of Kollany Koer v. Luchhmee Pershad (1). 
In 1897 this ruling was approved by 
their Lordships of the Judicial Committee 
in the case of Lalit Mohun Singh Roy v, 
Chukkun Lal Roy (2). and that ruling 
in its turn «was followed in the case of 
Surajmaniv. Rabi Nath Ojha (3). Again 
this ruling was approved by their Lord- 
shipsin the case of Bhaidas Shivdas v. 
Bai Gulab (4) and all these rulings have 
been considered in the case of Sasiman, 
Chowdharain v. Shib Narayan Chowdhury 
(5). On page 315* of that volume their 
Lordships have summarised the rulings as 
follows:— 

“The term ‘maltk’, when used in a Willor 
other document as descriptive of the posi- 
tion which a devisee or donee is intended 
to hold, has been held apt to describe an 
owner possessed of full proprietary rights, 
including a full right of alienation, unless 
there is something in the contextor in 
the surrounding circumstances to indicate 
that such full proprietary rights were not 
intended tobe conferred, but the.meaning 
of every word in an Indian Will must 
always depend uponthe setting in which 
it is placed, the subject to which it is re- 
Jated,and the locality of the. testator from 
whichit may. receive its . true. shade of 
meaning." ' : l 

Similar observations appear in. the other 
rulings cited but I have. quoted from this 
case partly because itis. the.most recent, 
eand partly because inthat case the word 
malik was nob used but its significance 


was applied to the word. milkiat. In the 
(1) 24 W. R. 395. 
(2) 24 I. A. 76; 24 0:834; 1 O. W, N. 387; 7 Sar. P. O. 
«jJ. 155; 12 Ind. Dec. (N. 8.) 1224 (P. GO). 
* (3) 30 A. 84; 35 I. A. 17; 12 O. W. N: 231;5 A. L. J. 
67; 18M. L. J- 7; 10 Bom. L. R. 59; 7 0. L.J. 131; 3 
M. L. T. 144 (P. O.). 
5 Ind. Cas 974; 46 B. 153; 26 O. W. N. 129; 15 
. 412; 20 A. L. J. 289; 42 M. L. J. 385; 49 I. A. 
. L.J. 314; 24 Bom. L. R. 551; A. T. R. 1922 


O.). 

Cas 193; 1 Paġ. 305; 15 L. W. 434; 26C. 

42 M. L. J. 492; 30 M. L, T. 242; 20 A. L. J. 
J.427; 24 Bom. L.R. 576; (1922) M. W. 

68; 2 POI. 

(P.O). 
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present instance also the word malik is 
not fised but the, word is malikana. More- 
over, tue care of Bhaidas Shivdas v. Bai 
Gulab (4) must be distinguished because 
in that case disposing powers were ex- 
pressly given to the legatee. Inthe case 
before me the word malikana isnot only 
limited by the express provisions as to the 
inheritance contained in -the following 
sentence, but also by the fact thatit is 
merely an adjective qualifying the words 
‘kabza wa tasarruf.” Even if the words are 
taken in the strictest sense they only 
mean that the legates was to have. pos- 
session and enjoyment as an owner. Bdch 
a phraseolearly leaves the door open for 
a provision that the power of disposal ia. 
denied to him. As to the words “masi 
mere" (like myself) a condition of this kind 
has been found by Mr. Justice Mukerji 
in the case of Amarendra Nath Bose YV. 
Shuradhany Dasi (6) to give a fuller 
mesning to the word malik. But here 
they do not have this effect because they 
also apply strictly and grammatically to 
the words kabza. wa tasarruf and, therefore, 
carry: the meaning of malikana no . fur- 
ther. Lastly the words uska janashin 
cannot be taken to mean that Mohammad 
Ali was to be in some sense 9 succeesor 
only.of Fateh Ali Khan without any con. 


nection with the testator, and a further 


reading ofthe Will shows thatlater on 
the testator speaks of the talugdar of the 
time being whoever he may bein the 
future as “mera janashin" that is my 
successor, “And this clearly shows that 


. the words uska janashin" mean the next 


successor to the preceding. .janashin and. 
have.no significance such as that’ which 
has been applied to them in the defend- 
ant's arguments. In my opimion isolated 
eiauses should never be taken apart from 
their contexj and given a meaning con- 
tradictory to the apparent wishes of the 
testator. Rather even -technical words 
should be givena meaning, if possible, in 
eccordance with the testator's wishes aa 
apparent from the whole context... In thig 
connectionI may quote from  Halsbury's 
Laws of England, Vol. 28, page 653: 


“Words are given that meaning which 
is rendered necessary in the circumstances 
ofthecase bythe context of the’ whole 
Will, the ‘particular passage concerned 
being *taken together with whatever i8- 


(8) 5 Ind, Cas. 73; 14 O. W. N. 458; 
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relevant in the rest ofthe Will to explain 
it. The Willitselfis taken asthe dicfionary 
from:which the meaning of thé words is 
ascertained, however - inaccurate, such 
meaning would besin the ordinary or legal 
usa. ZEE : l 
; l would also observe. in view of the 
reat stress which has been laid on the 
-faot thatthe word malik haa been so 
often interpreted’. ta. mean an absolute 
owner: that the ;House of Lords in 1905 
“had before them a case Comiskey v. Bowr- 
ing Hanbury (7) in which the testator be- 
queathed to his wife "the whole -of. his 
estate absolutely" and yet. their Lordships 
held that’ asubsequent provision in the 
same Will wasa good executory limitation 
taking effect afterher death. Thus the word 
“absolute” did not :give -the widow full 
heritable ownership of the property. I 
find, therefore, that the Wills ‘executed by 
‘Nasir Ali Khan did not confer. an 
` Absolute estate on Nawab Bir Fateh Ali 
Khan. | JUS 
In view of this finding it ig perhaps 
superfluous’ to consider "at length the 
plaintiff's argument that even ifthe Wills 
should be held to confer an absolute estate 
on Sir Fateh Ali Khan the plaintiff would 
bé entitled to come in on his deaih on 
the principle of a gift over. In Jarman 


on Wills, Vol. II, p. 1844, an attempt has, 


been made to give the essential elements 
of a gift over, and they are, first, that it is, 
agiftto arise upon future contingency, 
and secondly, that it operates by way of 
“defeasance or shifting of the prior gift, 
which would be absolute were the con- 
*ingency not to occur. In Indien Law the 
‘gift over corresponds with the terms of 
"B. 3l of the Transfer of Property Act and 
is a condition superadded toa transfer of 
property thatthe interest should cease to 
exist incase a specified ufcertain event 
shall happen or in case a certain specified 
event shall not happen. 


7i way 


. (7) (1905) A® O. 84; 74 L. J. Ch. 263; 92- Ia T. 241; 
53 W, Ri 402; 31 T, L, Ri 252; : 
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-unless some 


as I have said 
-absolute estate was 


5th ‘of July, 


: 


. &41 


I take it that there can be no defeasanca 
event arises which makes 
itimpossible for the absolute title to con- 
tinue. This view is, I believe, in accordance 


‘with.that taken‘by a B&nch of this "Court in 


the case of Ahmad. Azim v. Safi Jan (8). Btt 
above I hold that. no 
conferred and that, 
therefore, this question of gift over. does not 
arise. | | 

with which ‘I- shall 
deal is issue No. 10 which is as follows:—" 


sequent to the clause conferring an absolute 


estate upon Nawab Sir fag ies Ali Khan 


are bad inlaw and’ of no legal effect aa 

they create a line of succession -unknown 

to Muhammadan Law or talugdari law.” | 
There were three other clausesin thig . 


‘paragraph, but none of them have been press- 


ed in argument. Paragraph 35 reféra onh 
to the Panjab Will and it is as kolo ma 
"That Nawab Nasir Ali Khan Keld: the 
Rakhkhamba property situate'in the, Panjab 
under the deed'of. grant dated the Sist 
March, 1868; for his life only and ‘was not 
competent to make a testamentary dis- 
position thereof, and his Will dated the 
1896, so far as it seeks to 
dispose af the aforesaid Rakhkhamba 
property in favour of Nawab Fateh Ali 
Khan or after him in favour of the plaintif . 
is invalid and inoperative.” — ^^ ^ ^:7 ^" 


It ig. truethat the scheme of inheritar 
laiddown in these Wills. is Ee 6 
Muhammadan Law or talugdari law, But 
briefly the scheme was first that hfs 
nephew Fateh Ali should have a life. 
interest, then that on. his death the 
testator's son Mohammad Ali should have 
a similar interest, and again on “his death 
that his nephew Hidayat Ali Khan should 
succeed. After these three successors the 
property was to go to the fittest from amon 
their issue who was to be appointed by the 
last dqvisee under the Wills, F ailing such 
an appointment there was to be an election 
by all the male issue of the three succes- 
Borg ofone of their own number and this 
principle wasto. be followed for ever, In 
e 


e 
8) 97 Ind. Cas. 897; 3*0, W. N. Supp. 109 at n. 
ATR 1926 Oudh 561; ^ ^; Ot EP. re BE pi 189; 
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“ the case of disagreement the Government 
wae toappoint a successor, but the estate 
was never to rést absolutely with any one 
person. It cannot even be said that the 
Wills reproduce the family custom, if it 
be a custom, laid down in the Rakh- 
khamba samad for that grant contemplated 
that on the death of the last three holders 
‘named the property should go permanently 
intothe hands of the person selected from 
among the male issue of the late Nawab 
Ali Raza Khan by themselves. The 
objection, stherefore, to the subsequent 
'terms of these Wills must be upheld, but 
it cannot be said that the objection has 
any serious effect on the present suit, In 
the first place the Courts are not concerned 
with the future except in exceptional cir- 
‘cumstances. It is proper, DO doubt, to 
decide the matter in so far asit concerns 
the existing “parties who are interested, 
but I am not prepared to go on and con- 
sider circumstagces which may arise 
after the death of the present plaintiff in 
‘the event of his being successful in the 
guit, If the scheme begins with Fateh 
Ali himself, on the authority of their 
Lordships of the Judicial Committee 
in the case of Jatindra Mohan Tagore v. 
‘Ganendra Mohan Tagore (9) 1 should 
"hold that the first estate in favour of Fateh 
“Ali Khan would be vaild as a life-estate 
‘because the giver had that intention 
‘and that on his death the estate would 
‘devolve upon the testator's heir-at-law. As 
that heir is undoubtedly the plaintiff no diff- 
culty which affects this cage arises from the 
illegal scheme of succession. If, on the 
other hand, it be held that the W ill is valid 
in so dar as it confers a life-estate on Fateh 
‘Ali with a remainder to Mohammad Ali 
it is altogether unnecessary to consider 


Subsequent clauses which may be the 
subject of futufe controversy, but are in no 


way material to the decision of the present 
suit, The second objection regarding 
Rakhkhamba estate is of more importance, 
Before deciding this question it would be 
proper to decide issues Nos. 4 (a) and (b). 
These issues refer to an alleged oral gift 
made by Sir Nawazish Ali in favour of 
Nawab Nasir Ali in the year 1869. It 
will be remembered that Sir Nawazish 
Ali madea Will of his Oudh property 
in 1889 and in the year 1889 he left India 
fo tour in Europe and he died at Meeca 


. 
9) I. A. Sup. Vol. 47; 9 B. Ie R. 387: 18 W. R. £59; 
3 S P.G. J 82; 9 Suth. P. O. J. 692 (P. Oy 
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to his native 


in 1890 without returning 
departure he wrote 


land, * Before his 


a letter tô the Tahsildar asking him to 


effect mutation in favour of Nasjr Ali 


Khan ia respect of the Punjab property 


and mutation was effected accordingly, 


with a note that it was in accordance with 


a deed af gift. In his Will Nawab Nasir Ali 
states, ‘‘ Whereas on his departure for Europe 
in 1889 Haji Nawab Nawazish Ali Khan 
transferred to him Reakhkhamba and 
Rakhjuliana as well asall moveable propety 
and immoveable property, that és residential 
houses in Lahore District and put him ip 
possession of the same assole proprietor 
thereof and whereas the lands above refer- 
ta to have also been mutated in my name 
efe." 

On this Ihave been asked to hold that 
Nasir Ali obtained the whole of the Punjab 
property by means ofan oral gift. This 
contention is put forward in order to meet 


the didieulty occasioned by the wording of 


the Rakhkhamba grant. As tothe rest 
of the property in the Punjab it isa.matter 
of noimportance whether there was an oral 
‘gift in favour of Nasir Ali or not, In any 
ease he succeeded his brother in undisputed 
possession and neither his title nor his 
disposing power was ever challenged. And 
as to Rakhkhamba it is manifest from the 
terms of the grant that Sir Nawazish Ali 
had no power to make a gift of the property. 
‘He was himself only a life-holder and 
Nasir Ali was nominated in the grant 
itself as his successor. All that he did in 
respect of the Rakhkhamba property was 
to have mutation effected in the name of 
his successor who was already his heir 
under his Wellinthe Oudh property and 
this was done for the sake of convenience 
because Sir Nawazish Ali himebdlf intended 
never toreturn to Indie. There is no 
mention in the Will of any deed of gift 
and I do not consider that the case of 
the rest of the property is in any way 
different from that of Rakbkhamba. All 
that Sir Nawazish Ali did was to put his 
heir in possession and I do not hold 
thatthis amounts to a deed of gift. I find, 
therefore, on this issue as a preliminary 
to issue No. 10 that there was no gift 
of the Punjab property to Nasir Ali in 
1889, although mutation. was effected in 
bis pame, and that as far as the Rakh- 
khamba. estate in concerned Sir Nawazish 
Ali was not competent to make a gift 
thereof, z es 


— 


H Erant and it was clearly laid down in 
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Thus Nasir Ali held the Rakhkhamba 
property in the terms of the Government 


‘that- grant that on his death the property 
‘Bhould go to his broth®r Nisar Ali and that 
on the death of the last survivor, in this 
case Nasir Ali himself, the property should 
go to that person whom the male heirs of 
Nawab Ali Raza should choose.as the fittest 
‘from’ among their own number. It was 
never contemplated in the grant that Nasir 


` Ali should transfer the property by means 


of a Will. The only clause relating to 
etranefer ig that in which it lays down that 
no transfer of proprietary rights in the said 
estate will be valid until it shall have 
received the sanetion of His Honour the 
Lieutenant-Governor. If the term ‘transfer’ 
is held toinclude a Will, which is hardly 
possible as such a condition would be 
entirely contradictory to the terms Jaid 
down above for the devolution of the estate, 
even 8» it is clear thatsuch a transfer 
required the sanction of the Lieutenant- 
Governor and nosuchsanction was obtained, 
No doubt, Nawab Nasir Ali himself pro- 
fessed to be making this Will in pursuance 
of the grant, and his Will purports to recite 
the .terms of the grant, saying that the 
property was to devolve in the following 
manner, namely, that Nawab Nawazish Ali 
isto be followed by me Nawab Nasir Ali 
Khan and I by Nisar Ali Khan and he by 
the most capable and most liked of the 
issue of the three brothers as successor and 
muafidar. Now these are the terms of 
the grant; only the choice of the most 
capable and most liked of the issue of the 
three brothers did not rest with Nasir Ali. 
The principle of election, which Nasir Ali 
attempted to „postpone until after the 
failure of the last survivor of three succes- 
sorsto make a selection, was to come into 
force on the death of Nasir Ali himself and 
Nasir Ali had no power to interfere by Will 


with the rules of succession laid down in. 


the grant which has a special sanctity under 


the Orown Grants Act, which came into. 


force in 1895. On behalf of the plaintiff an 


attempt is made tosupport the Will even as. 
regards Rakhkhamba on the ground that. 


it passed unchallenged and Government 
never refused to acknowledge it. It is even 
suggested that Government's acceptance of 
Nawab Fateh Ali Khan and eonférment on 
him of thetitle of Nawab amounts to a 
sanction on thb part of Government to this 
disposition of property. But there is no force 


* 
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Government 
accepted Fateh Ali Khan as the de facto* 


holder of the estates and allowed him to 
‘succeed to the hereditary title of Nawab 


under the terms of the sandd of 1892, there 
is nothing to show whether the Government 
accepted him under the Will or under 
the grant as a life-holder or asan absoluta 
owner. It appears tomethat he wasaccepted 


by the Government because he was in 


possession and no important objection wag 
made. I cannot find that the Will relating 
to Rakhkhamba was a transfer’ ganctioned 
by the Lieutenant-Governor under the terma 


‘of the grant and it is, therefore, invalid ag 


faras the Rakhkhamba property is con- 
cerned. [ find, therefore, on this issue that 
the scheme of succession contained in these 


. Wills, although it may be. ultimately found 


to be invalid does not affect the guit before 
me but tha; the Will dealing with the 
Punjab property is invalid, in so faras the 
property known as the Rakhkhamba grant is 
concerned. Issues Nos. 9(a) and 9 (b) attack 
respectively the Oudb Will and that portion 
of the Punjab Will which relates to property 
other than ,Raskhkhamba. 9 (a) runs ag 
follows:— 

“Is the bequest of Nasir Ali Khan in 
plaintiff's favour of the property in Schedule 
l, Nos. 1 to 51, invalid under s. 44 of the 
Indian Succession Act read with 8. 19 of the 
Oudh Estates Act 7” 


The meaning of thisis thats.19 of the 
Oudh Estates Act enacts thats, 54 of the 
Indian Succession Act applies to all Wills 
made by any talugdar or his heir or legatee 
and s. 54 of the Indian Succession Act 
which is now 8.67 enacts that a bequest 
shall be voic so far as it concerns the 
persons attesting a Will. It is alleged that 
Mohammad Ali Khan, the plaintiff, himself 
attested the Willas a witnessaad, therefore, 
is debarred from taking advantage of the 
Bequest in his favour. The plaintiff objects 
that as the law stands the Will of 1896 
cannot be held to have been made under 
the Oudh Estetes Act. This is an argument 
which I cannot accept. It is true that owing 
to obscurity in the draft of s. 14 of the Oudh 
Estates Act, I of 1869, their Lordships of 
the Judicial Committee held in the year 1904 
in Balraj Kuar v. Jagatpal Singh (10) that 
a transfer made to remote heir removed the 
estate ŝrom the operation of the Act. Thug 

. e 


(10) 7 O. C. 248; 26 8. 39328 C. W. N. 699; 1.A.L.- 
J.384; 31 I. À. 135; 8 Sar. P. O. J, 639 (P. 0), 7 
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the transfer in favour of Fateh Ali Khan in 
‘preference to the testator's son might be 


“said to have removed this property from 


the operation of the Act, though, às a matter 
of fact, on the same reasoning the transfer 
‘by Sir Nawazish Aliin fávour of his brother 
‘Nasir Ali, Khan in the year 1882 had the 


‘game effect, In my opinion it is immaterial 


‘becausethe Amending Act of 1910 definitely 
-brought back under the Act all estates 
which had been so transferred. The present 
‘wording of s. 14 is: M 

- If any talugdar or grantee, or his heir or 
Jegatee, shall heretofore have transferred or 
‘bequeathed, or if any taluqdar or grantee’ or 
‘his'heir or legatee shall, hereafter transfer 
ór bequeath the wholeorany portion of 
his estate......... the transferee or legatee 
‘dnd his heirs and legatees shall have the 
‘game rights and powers in regard to 
the propexty............-»- as the transferor or 
testator". 

' "Thus, in my opinion, the transfer by 
"Nawazish Ali talidly. transferred the estate 
to Nasir Ali and Nasir Ali transferred the 
estate in his turn  validly to, Fateh 
Ali and the estate still remains under the 
Act, ‘The defendant who wishes to exclude 
Mohammad Alifromhis rights because of 
his signature on the Will argues that in any 
case he would have no title because of 
ihe terms of s. 21 of the Amending Act 
of lulu, which is a., saving ‘clause, to 
protect persons who have obtained the 
estate in good faith and whose title might 
bé affected by the alterations then made. 
(Clearly this has, no application to the case 
of Fateh Ali's son and is irrelevant. If, 
therefore, Mohammad Alisigned the Will 
as a witness even though the Will was 
greatly. to his own disadvantage as. it post- 
poned his right to.inherit his father's pro- 
perty for 27 years, he would be. excluded 
by s. 54 nowes. 67 of the Indian Succession 
Act, from the benefit conferred on him. 
No doubt, the matter is one of academie 
interest in view of my finding that the 
Will conveyed only a life.estate to Fateh 
Ali, because in that case Mohammad Ali 


would succeed to the estate even apart 


from the Will, and ifI had held thatthe 
Will gave an absolute estate to Fateh Ali 
Khan the plaintiff would not have been 
entitled tothe property even had he not 
signed the Will. Iam not, however, pre- 
pared to find that the plaintiff aatually 
signed the Will as a witness. * The pldint- 
if himself gave evidence and he was also 
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able to bring forward the writer of the 
Will who was then nearly a hundred yeara 
of ageand has, lam informed, subsequent- 
ly died, The defendant produced no per» 
son who witnessed the Will and the wit- 
nessas that he haseoffered to oppose the 
statements made by the plaintiff and 
Abdul Karim the scribe are persons. of 
no status aud with very doubtful means 
of knowledge of the events to which they 
depose. It may be noticed that the dé» 
fendant did not summon any handwritin 
expert when he had an opportunity o 
doing so, but only madean attempt tg 
call the Government Expert on Questioned, - 
Documents when the latter was leaving the 
country for a prolonged period and could 
nof possibly give evidence. The defend- 
ant preferred to rely on Mr. Jaffri, wha 
was the Secretary of Nawab Sir Fateh Ali 
Khan and came forward as & omnibus wite 
ness and incidentally a handwriting ex- 
pert. The statement made by Abdul 
Karim isnot without importance. It may 
be that he was in favour of the plaintitf 
but the fact is that he was almost entirely 
blind. and could not see the Wills in Court 
and he wassaying what he. remembered of 
an ovent which occurred over thirty years; 
ago. The relevant portion of his examina- 
tion-in-chief is as follows:—. l 
“After I had faired out the draft Moham- 
mad Ali Khan made an objection that. 
Fatah Ali Khan should not be allowed to, 
marry again as he would give trouble....., 
then I asked Nasir Ali Khan to make his. 
signature. Then Nasir Ali Khan asked: 
Mohammad Ali Khan are you, satisfied ?: 
You had better go and get your. sister's. 
consente Fateh Ali Khan said that Moham--. 
mad Ali Khbn should first sign. and then the. 
Nawab should sign. Mohammad Ali Khan 
went away. Nasir Ali Khan said to him 
‘go and bring your sister's consent also’ 
and he vent. About 20 minutes later 
Mohammad Ali Khan returned and said’. 
to his father ‘if you are satisfied I am satis- 
fied.’ Nasir Ali said ‘have you asked your. 
sister's consent’ and he said. ’yes, she had. 
consented.’ Then Nasir Ali Khan told him 
to write down his consent and the consent 
of his sister. Then Mohammad Ali Khan 
wrote ina Persian phrase that he agreed 
to what his father had written. Nasir. 
Ali Khan said to him ‘do not only write 
your name but write the sentence. which 
I didtate’ and Nasir Ali Khan dictated the, 
Persian sentence. Mohammad Ali Khan 


his sister 


— asama rena Ni 
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wrote consent both for himselfand also for 
te I have written the words 
‘gawahshud gawahsiud’ all alohg the 
margin.’ The defendant has sought to 
show that each witness, wrote the words 
gawahshud for himself and as the word 
gawahshud appears before the ‘signature 
of -Mohammad Ali it must be held that 
he wrote it himself as a marginal witness. 
Now I hàve myself examined these Wills 
gad without laying any claim to being 
&n'experb on handwriting I am fully 
Satisfied that jun each case the scribe wrote 
the worde “alabd” for the executants sig- 


nature and then the words gawah shud in 


several places, finally making his own 
attestation. He did not write the word 
gawah shud for all the witnesses, for in- 
stance, the witness Rahim Khan who made 
thie initial letter of gawah in the usual 
form whereas in every other place it is 
‘written às though the first letter were a 
“k” and nota "g". It is also evident that 
& witness Mohammad Akram wrote the 
word’ gawah shud in his own handwrit- 
ing, and ia the case of the Punjab Will 
it appears that the witness Raza Ali 
also wrote the word gawahshud for him- 
elf. Thusit is clear that the memory of 
Abdul Karim"is not accurate. But it must 
be remembered that he could not see the. 
documents in Oourt and if he wrote the 
gawahshud three or four times ^on each 
document he might well be excused for 
forgetting that some other persons . who 
withessed the Will wrote these words for 
themselves. Now it appears that in the 
Punjab’ Will Mohammad ‘Ali signed for 
himself immediately on the left of*the 
signature of the executant amd then for 
his sister, whereas in the Oudh Will he 
made his own signature immediately on 
the left and that of his sister on the right, 
The obvious conclusion is that in the 
Second ease there was no room to write 
his sister's signature immediately after his 
own and the reason is that in the mean- 
fime the marginal witness Barkat Ali had 
made hissignature in his own hand under 
an endorsement "gawahshud'" which was 
obviously written by the scribe. Now it 
cannot be ascertained which Will was 
written first so it is impossible to say 
why ,there should have been space for 
writing the name of Zohra Begam onthe 
left of that of Mohammad Ali in the one 
case and not*in the other, But Iam satisfied 
that in the case of the Punjab Will Mobam- 
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Mohammad Ali above the signature of 


sion by a reference to a decision 


f. : ^. 
f 815 
mad Ali signed under an endorsement 
"gawashud" written by the scribe wheres 
as all his other three endorsements were 
made under the heading gawahshud 
written by himself. 'This* appears to have 
been the case but both he and the seriba * 
were correct in saying that “Mohammad 
Ali wrote, under the word gawahshud 


because the space had already been filled 


in that manner by the scribe and this 


will account for the fact that both wit- 
nesses maintain in spite of the evidencó 
of the handwriting that Mohammad Ali 
signed under the scribe's endorsement ih” 
each case whereas, as a matter of fact, hé 
only did so once. To my mind the most 
important fact is that the words “gawah= 
shud” appear in the handwriting of 
Zohra Begam. No one can pretend that 
Zobra Begum wasa witnéss' and Wo- 
hammad Ali merely wrote the words gawah 
shud” above her name becgüse they had 
been written above the names of the othe 
witnesses and he had no idéa that tha 
words carried any special: significance, 
Thus the fact that..gawaltshud appear 
above his own name has no more’ signi: 
ficance than the fact that it appears above 
the name of Zohra Begam, who ‘wad 
certainly not a witness, and I consider that 
his reason for signing both for himself 
and for his sister 1s obvious. He did. not 
sign asa witness but he signed in token 
of his agreement with the terms of thé 
document. I feel fortified zin. this couéliié 
of a Bench 
ofthe Court of the. Judicial Oona 
sioner of Oudh in Shiam Sunder Singh v, 
Jagannath Singh (11) where. it ‘waa 
held that the testator obtained the signa. 
tures of certain persons for some special 
purposes of his own, and the mere fact 
that the word 'gawahshud' appeared abova 
their signatures did not make them’ attests 
ing witnesses. In fact the case was so 
similar to the one before me that it was 
suggested that the plaintiff Had based hia ° 
evidence on that. finding of the. Judicial 
Commissioner's Court. I find, However 
that the plaintiff and Abdul Karim wade 
statements to the same effect in à Court, in 
the Punjab before the judgment to 
which I have referretl was pronounced, 
I find, therefore, on this portion of the issue 

- © + 
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that the bequest in favour of plaintiff 1s not 
void under s.54 ofthe Indian Succession 
*Act read with s. 19 of the Oudh Estates 
‘Act. M 
The second portion of the issue is as 
follows: “Are thé bequests in the two Wills 
invalid unger Muhammadan Law for want 
of consent of the widow and daughter of the 
testator.” It is conceded that apart from 
the -talugdari property in Oudh and the 
property covered by the Rakhkhamba 
grant in the Punjab the rest of the property 
must be governed either by Muhammadan 
Law or some family custom. Tbe only 
family “custom on which any reliance is 
placed is a custom of. the exclusion of 
females andthe objection that the Wills are 
invalid for want of consent of the widow 
and daughter runs counter to this allegation. 
It is not necessary to go very deeply into 
the Muhammadan Law on this subject and 
it is sufficient to say that under Shiah Law 
a childless widow is one of those heirs who 
are entitled to succeed to a Muhammadan 
estate, and according to the best authorities 
a Will made by a Shiah of more than one 
third of his estate is invalid unless it is 
made with the consent of all the heirg 
either before or after death, The Wills in 
so far as they refer to the property in the 
Punjab known 83’ Rekbjuliana and some 
property in Oudh whieh is nót included in 
the taluqdari estate deal with a ee Nx 
i tors proper 
third ofthe testa p dus Ral kha 
t. Oonsequently ia so far as the Wills 
ie Sub ect to Muhàm madan Law they would 
require the consent of the heirs unless 
there is some custom in the family which 
overrides the law. The heirs in this case 
were Mohammad Ali himself, his sister 
Zobra Begam and the testator 8 widow, who 
was not, it may be observed, the mother of 
either Mohammad Ali or Zohra Begam. 
The consent of Mohammad Ali was of course, 
obtained, both before and after execution of 
the Will, and although a feeble attempt hag 
een made to show that Zohra Begam was 
not in Lahore when the Wills were executed, 
it is, in my opinion, clearly proved that her 
consent was taken by Mohammad Ali and, 
moreover, as she was the wife of Fateh Ali 
itis unreasonable to suppose that she did 
not approve of the, Willsin favour of herown 
husband. There remains the caso of Nasir 
Ali's widow. This lady went to Kerbella in 
the year 1889 and lived in retigemenft until 
‘per death in the yesr'l910? It is impossible 
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for the plaintiff to prove that she was con- 
sulted as to the termsofthe Will, but accord- 
ing to Muhammadan Law there may bea 
renunciation of the right to inherit and such 
renpneiation need not be expressed 
but may be implied from the ceasing 
or resisting from prosecuting a claim 
maintainable against another. This was ` 
the view taken by their Lordships of the - 
Judicial Committee in a case decided in the 
year 1871: Hurmut-ool-Nissa Begum v.. 
Allahtia Khan (12). It was also held by 
the Bombay High Court in Daulatram 
Khushalchand v. Abdul Kagum Nurudin 
(13) that the cousent of an hei to such a 
bequest may be signified by conduct sh'ow- e 
ing a fixed and unequivocal intention. In 
my opinion this lady by her retirement 
to Kerbella clearly intended to give 
up any claim to this property and, 
moreover, it is proved that she received 
up to her death a regalar allowance 
from Fateh Ali Khan for her maintenance 
and thereby acquiesced in his succession to ' 
the whole estate under the Wills. As to the 
question whether there is a family custom 
excluding succession by females thereis the 
evidence that no female succeeded to any 
portion of the estateon the death of Ali 
Raza oron the death of Nawazish Ali or 
on the death of Nisar Ali. And there is an 
admission in the first written statement 
made by the defendant in this case in 
para, 26 "thatin accordance with the family 
custom daughters are excluded from sueces- 
Bion in the family of the parties." No doubt, 
this is not pleaded in the second written 
statement although I find that in reply to 
para. 3 of the plaint defendant claimed that 
the whole of the property known as Muba- 
rik Haveli devolved on the three sons of 
Nawab Ali Raza Khan and makes no men- 
tion of the share of any» women. In 
view of my finding that the Will ig 
not invalid, for lack of consent i$ is una 
necessary to go further into the question 
of custom but the evidence, such as there ia, 
in favour of the plaintiff and the defendant's 
own admission in his original written state. 
ment should, strictly speaking, debar him 
from raising such a plea. I find on this 
issue that the bequests are not invalid 
under Muhammadan Law for want of consent 
of the widow and daughter of the testator, 
Before proceeding to decide the other 
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vital issues I shall consider briefl7 issue 
No.7 which raises the question of the 
jurisdiction of this Court to deczde the 
plaintiff's claim to the wagf property; 

When the plaintig filed his suit originally 
he wished to confine itio the property in 
Oudh and asked permission to withtold his 


claim to.the Punjab property including the: 


wagqf property with a view to file a suit 
else where. Permission, however, was -efused 
by this Court and the order of my Earned 
predecessor forced the plaintiff to bring his 
whole suit jn this Court. No objection is 
raised dy the defendant to the Court's 
jurisdiction as to the property in the Punjab 
which is claimed by the plaintiff as >wner, 
nor could any objection be taken saving 
regard to the provisions of s. 17 of tha Civil 
Procedure Code and of O.II, r.2. It is, 
however, contended that asuit to be declared 
a mutawalli of a wakf involves an- entirely 
different cause of action from a suif to be 
declared the owner of the properzy. A 
muiawalliof a wagf is not the owner Ent the 
manager and there is an essentail difference 
between the position of a mutawalli ard that 
of an owner. On the other hand, under the 
terms of this wagf the wagf wasto be ad- 
ministered as mutawalli by the person who 
was the janashin or successor of the wagif. 
"In this suit. I am bound to decide wh» the 
successor of the wagif is, and it is of ro im- 
portance for the decision of the issue 
whether thesuccessoris held to be the person 
entitled to succeed to the whole of the pro- 
perty.or only the person who is entitled to 
_ Bucceed to ‘the 
either case the wagf property is an append- 
age ofthe- estate., In my opinion it eennot 
be divested.from the estate and 1t becomes 
an essential -part of the plaintiffs claim. 
That beingao it comes within the jursdic- 
tion of this Court and I find for the plaintiff 
on this issue. 


Issue No. 16.~—Thia issue deals wita the, 


defendant's claim apart from the Wille tothe 
Rakhkhamba property which in para 9 of 
his answer he: had specifically excladed 
from the operation of the Will. 

The issue is as follows:— 


“Did Sir Fateh Ali Khan acquira an 


absolute title to the Rakhkhamba pro» 


perty?’ y 


(a) in the manner described in paras: 86 


and 37 of the additional pleas, and 
(b) by adverse possession ? e 
Paragraph 36 of the additional pless is 
aielows;— .. o | 


* 
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Rakhkhamba grant. In: 


84? 
“That Nawab- Sir Fateh Ali Khan was 


chosen by the male heirs of Nawab Ali Raza 
Khan including the plaintiff as the fittest 


' person to sueeeed to Nawab Nasir Ali Khan 


on the 3rd day of the mtter’s death at the 


-dastarbandi ceremony and was also cog- 


sidered fittest to succeed by His Honour the 
Lieutenant-Governorofthe Punjab. Nawab 
Sir Fateh Ali Khan succeeded to the 
Kakhkhamba grant mentioned above not 
under the Will of Nasir Ali Khan but 
under the terms of the deed of grant dated 
the 3lst March, 1868, by selection by the 
male heirs of Nawab Ali Raza Khan or fn 
the alternative by selection by ,the Lieute- 
nant Governor". $ 


" Paragraph 37 runs: — 


"That under the terms, of the deed of 
grant dated 31st March, 1868, Nawab Sir 
Fateh Ali Khan acquired absolute titleto 
the Rakhkhamba property and plaintiff can- 
not lay claim to it on his death.” Thus 
in regard to the Rakhkhamba property 
the defendant sets up the Government 
grant as against the Will and seeks to prove 
that Fateh Ali Khan was chosen by the 
male heirs of Ali Raza Khan under the 
terms ofthe grant and so had an absolute 
title. And in the alternative he claims that 
he was appointed by his Honour the Lieute- 
nant Governorofthe Punjab underthe. terms 
ofthe grant. The bulk of the oral evidence 
in this’ case has been, directed to show 
what happened at a ceremony held three 


This evidence was not recorded in Court, 
It was recorded before a Commissioner, 
who wassent by this Court to Lahore. I 
wish at this place to thank the Commissioner, 
Mr. Kidwai,.for the careful manner.in which 
he recorded the evidence under extremely . 
difficult circumstances. Neither the Counsel 
nor the witnesses appear $0 have treated 
him with the respect due to a Court, and ` 
he showed a very creditable firmness in 
dealing with the futile objections made by 
Counsel to question after question and ih 
some cases bythe witnesses themselves, 
Still he was bound to admit much irrele- 
vant evidence and in proof ofthis I may 
remarkethatin argument I was not refer- 
red to more than a very small portion of 
the 1500 pages of evidence recorded by 
the Commissioner, and the learned Counsel 
for*the defendant stated that in a case of 
this kind he would not -himself lay any 
great stress on any Statement that wae nof 


i 


' those produced by the defendant, 
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supported by otherévidence. The defend- 
&n& produced a number of witnesses who 
say that they were present at the cere- 
mony known as dasiarbandi, which was 
held in Lahore three days after the death 
ef Nasir Ali Khan. Several of these wit- 
nesses were boys at the time and it is 
most unlikely that they attended a ceremony 
of this nature. Others are persons of no 
account who are obviously under the in- 
fluence of the defendant. And there are 
not wanting those who account for any pos- 
sible discrepancies in their statements by 
shying thet they did not understand Persian 


‘or English, and that they went there with- 


out knowing anyof the members of the 
family or even the other prominent per- 
sons present. Allof them say the same 
thing and the gist of their evidence is that 
in the morning the soam ceremony was 
performed in" which prayers were read, and 


in the afternoon there was the dastarbandi 


in. which the members of the Qizilbash 
family came to Nawab Fateh Ali Khan 
and said that they were electing him accord- 
ing to theterms of the Shahi sanad. ‘They 
all made speeches and Sardar Barkat Ali, 
the elder brother of Nawab [fateh Ali, 
tela shawlon the head of Nawab Fateh 
Ali and all the members of the family 
kissed his hands, Some of the witnesses 
go into minute details and some say that 
a copy of the sanad was handed round 
among the audience, and even repeat the 
words used onthis occasion by members 
of the family who made speeches and care- 
fully introduce.the word milkiat into their 
remarks, in order. to bear out the defend- 
ànt's claim to be absolute proprietor of the 
estates. They are unanimous in saying that 
thers was no reference to ihe Will. 

The witnesses produced by the plaintiff 
who was himself admittedly present, are 
less numerous but less clearly partisans than 
Even 
though they are partisans in the sense that 
they wish the plaintiff to win the case and 
are bis personal friends, it is at least 
possible that they wish him to win the 
case because according to their opinion 
his. cause is right. Several of them are 


holding important public positions and 


1 can find no adequate motive for them 
tocome forward andsgive false evidence, 
I refer particularly to Mr. Ganpat Rai, 
Barrister, and the Hon'ble Rai, Bahatluy 
Ram Saran Das, both o$ whem are Hindus 
who are not shown to have any special ob- 
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jeet in supporting the plaintiff's claim. The 
allegátion that he,owes money to Rai Baha- 
dur Rem Saran Das is supported only by an 
entry ina paper made by Mr. Jaffri, who 
was fózmerly Secretary to Nawab Sif Fateh 
Ali, andis oneof thestrongest partisans pro- 
duced for thedefence. There is also the evi- 
dence of Shahzada Hamdam who, although 
he onlr reached the position of Tahsildar in 
Government service, is a grandson of ons 
of the ex-Amirs of Afghanistan, Defendant 
attempted to discount his evidence by 
showing that he decided tyo cases at 
Phillaur which is & considerable distance 
from Lahore on the day on which he is sup- 
posed to have left to attend the ceremony. 
In the first place he might have signed his 
name before he left, and in the second it ig 
quite possible that these two uncontested 
cases were down for hearing on that day 
and he signed hisname when he returned. 
Such un irregular act cannot be deemed 
impossibly, nor dose it reflect seriously on 
the character of the witness. Tne story 
told by this and other witnesses for the 
plaintiff is that a gentleman known as 
Deputy Barkat Ali Khan, who Was a very 
prominent person in Lahore at the time, 
made a speech at thedastarbandt in whieh 
he in‘ormed the assembled company of the 
terme of the Wills of Nasir Ali Khan and 
in particular laid stress on the succession to 
the estate after Nawab Sir Fateh Ali by 
first Sardar Mohammad Ali and then Sardar 
Hidayat Ali, After this shawlsor turbans 
were tied on the heads of Nawab Fateh Ali 
and Sardar Mohammad Ali "and a third 
shaw! was presented to Sardar Hidayat Ali 
In his evidence before the Oolisctor of 
Lahore in the mutation proceedings plainte 
iff mede brief reference to this ceremony 
and what he said was "I was present at the 
family dastarbandi prooceeding.,........ Pagria 
were bound op his head (presumably Nawab 
Fateh Ali) and on mine and on no one 


“else's head besides." It is, therefore, alleged 


that the reference to a third turban or shawl 
presented to Hidayat Ali has been interpoe 
latec by the witnesses’ party to show that & 
reference was made to all the terms of the 
Will and partly to make their account agree 
witha notice of the ceremony which aps 
peared in the Civil and Military Gazette on 
the 23rd November, 1820. Now there is 

no doubt that the witnesses may håve: 
and passibly did see this article before 

coming to Court,and it is likaly enough 

that they refreshed their .memory by aq. 
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doing. But Iam not prepared to say that 
they invented a false story to square* with 
the report. The article itself has *been ad- 
mitted jn evidence and it is undoubtedly 
evidence that such a report appeared in A 
‘prominent newspaper on the day after the 
ceremony. There is, of course, no presump- 
tion that it is accurate, but the fact that it 


was never contradicted is of importance- 


when I come ‘to consider the conduct of 
‘Nawab Fateh Ali Khan. 

The article runs as follows :— 

* A large number of people of all classes 
‘and ranlas assembled at Mubarak Haveli on 
‘Saturday to condole with Nawab Fateh Ali 

and his family in connection with the death 
‘of Nawab Nasir Ali Khan. After this the 
family priest offered up prayers for the de- 
ceased and the continuance of prosperity to 
‘his successor. After a eulogy by Khan 
Bahadur Barkat Ali Khan on the virtue of 
. the late Nawab he thought it his duty to 
‘state that all the members of the family had 
accepted the late Nawab Nasir Ali Khan's 
‘Will under which Nawab Fateh Ali Khan 
was the immediate successor. Afterwards 


the ceremony of:dastarbandi was performed 


and on behalfof the family Nawab Barkat 
Ali, the elder brother of the immediate suc- 
cessor Nawab Fateh Ali Khan, -presented 
Nawab Fateh Ali Khan and Nawab Moham- 
mad Ali Khan, the sonofthe late Nawab 
‘Nasir Ali Khan and Nawab Hidayat Ali 
Khan, the son of the late Hon'ble Sir 
‘Nawazish Ali Khan, with a doshala each.” 
This article has been used by both 
parties and accounts for the fact that'the 
defendant's witnesses felt compelled to 
admit the presence of Khan Bahadur 
Barkat Ali, and they have «found in the 
statement, that the members of the family 
accepted Nawab Fateh Ali, the germ of 
their contention that the ceremony was & 
choice by the heirs under the sanad. 
' In my opinion the plaintiff's evidence on 
this point is far more credible than that of 
the defendant, and the probability is all in 
favour of an acceptance by the heirs under 
the Will ratherthan a choice under thesanad, 
The Wills of Nasir Ali Khan must have 
been mentioned on this occasion. They 
had been executed before numerous witness- 
es four months before, their terms were 
most urfusual and were well known and the 
chief spokesman of the cerentony, Khan 
Bahadur Barkat Ali, was himself a masginal 
© witness, Mereover, itis admitted by every 
body that the present plaintif had full 
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knowledge of the terms of the Will and had 
been persuaded to agree to it. It is most 
unlikely that he knowing his father's wisHes 
would without any further inducement 
agree to give up his revegsionary rights and 
accept. Nawab Fateh Ali Khan as the abso- 
lute owner of the whole estate, for no ong 
suggests that at that time there was an 
agreement to accept the Will with regard to 
the rest of the property and not to Rakh- 
khamba. Whereasit is almost certain that 
the Wills must have been referred to on this 
occasion, it is very improbable that any re- 
ference was made tothe grantof 1365, because 
the Will itself purported to be made under 
that grant, and had the grant been discussed 
at the meeting, the divergence between it and 
the Will would have been seen and noticed. 
Another point I have to notice is that if 
there was.a choice under the grant, there 
were only four electors, for the male heirs of 
Ali Raza could only be those immediately 
entitled to succeed, namely, hisfour grand- 
sons Mohammad Ali Khan, Fateh Ali 
Khan, Barkat Ali Khan and Hidayat Ali 
Khan. The defendant has all along con- 
tended that Hidayat Ali who was about 18 
years of age was weak-witted and: Barkat 
Ali who was the elder brother of Fateh Ali 
wasa person of dissolute and profligate 
habits and clearly unsuitable to take pos- 
session of the estate. There were, therefore, 
only two persons who could succeed, name- 
]y, the present plaintiff and Fateh Ali, and 
the defendant's witne8ges have themselves 
made & mistake asto the terms of the grant 
when they asserted that 7 or 8, members of 
the family tcok part in the election. One 
more fact may be noticed and that is that 
according to the evidence of Rai Bahadur 
Amar Nath, M. B. E., who was at that time 
confidential clerk to the Commissioner: of 
Lahore, Barkat Ali cametothe Commissioner e 
after the death of his uncle aad put forward 
his claim tosucceed, but Fateh Ali produced 
"documents, presumably the two Wills, and 
convinced both his brother and the Oommia-, 
sioner that his claim was superior. Therese 
is no reason to disbelieve this witness and if 
his story is true itis probable that the 
events to which he refers took place be- 
tween the death of Nasir Ali and the dastar« 
bandi ceremony. lf this is the case it is 
additional proof that Barkat Ali agreed to 
the succession of Fateh Ali undér the 
tengné of the Will and there is no question 
of his taking pax in,an election. In fact 
both he and Mohammad Ali would ratheg 


B50 
“have stood out of the election and taken the 

chance that the Lieutenant-Governor would 
‘nominate one of them as he was empowered 
' to do in case of disagreement in the family 
‘under the,terms oi the Rakhkhamba grant. 
¿` Another point has been raised by the de- 
‘fendant- whieh has, in my opinion, little 
"bearing ón the case, namely; that Fateh Ali 


‘Khan was clearly the fittest member: of the 
` ‘family and so it is likely that the other 


‘members would have chosen him. No 
‘doubt, Fateh Ali Khan after obtaining the 
property was successiul in his management, 
‘aod - although he lost the favour of the 
“Goverriment in the year 1912, he recovered it 
subsequently and received thetitle of K. O. 
E-E. But Mohammad Ali is also a person 
-who took a prominent part in public life, 
‘particularly in -connection with the Lahore 
“Miinicipality and became Khan Bahadur 
‘and-K.°C, 8. I. Sothat even if the claims 
‘of Hidayat Ali and Barkat: Ali are discard- 
‘ed, the one: on account of his lack of intelli- 
@énce-and the other on account of his pro- 
Bie, ib cannot be said that the. present 
‘plaintiff was à person who could nt have 
"been chosen to succeed Eis father. At any 
‘rate it is impossible to say what the opinion 
of his relations may have been at the time, 
‘or what view might have been taken by the 
‘Government in the event of disagreement. 
‘And, even if I were -prepared to hold that 
‘Fateh Ali Khan was manifestly the fittest 
‘member ofthe family, that finding would 
“in no way indicate that he had been actually 
chosen in the manner required by the Rakh- 
-khamba grant, - pt A NE M 
‘- But apart from the oral evidence and the 
consideration of the probabilities of the 
‘Gage, there is strong documentary: evidence 
„that, as'a matter of fact; Nawab Fateh Ali 
"Khan succeeded to the whole ‘estate includ- 


t 
` 


~ 


* ing the Rakbkhamba grant under the 


"Wills. The frst entry oi hissuccession was 
made by the Patwari Nabi Bakhsh, who 


J. owed his appointment to Fateh Ali himself? 
«on the day after the death of Nasir Ali.and 
* two days before the dastarbandi ceremony. 


"This entry is on the record.and shows clear- 
ly that Fateh Ali was entered in place of 
‘Nasir Ali.in accordance with the terms 
‘of the latter's Will. Many of the entries in 


^ v ¢he various villages papers are to the same 


"effect, and the Tahsildar in effecting muta- 


. 'tion took the agreement of Mohammad Ali, 


‘Barkat Aliand Hidayat Ali to the. stcges- 
rion às laid down inthe Will, In a similar 
pecord of transfer of the property in Amrit- 
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sar District in 1896-97, there is a reference 


to a letter from Fateh Ali Khan himself and ° 


a note that a copy ofthe Will was filed. 
In September 1898 Mohammad Ali whoat 
that time, held a power of-attorney from 
Fateh Ali applied for mutation in favour 
of Fateh Ali in respect of a separate 
Chak in Rakbkhàmba. In his letter and 
ina notesigned by him both on his own 
account and as the general agent of Fateh 
Ali, there is a clear statement that succes- 
Bion was underthe Willof Nasir Ali and 
that there is a remainder ¿in favour first 


of Mohammad Ali and then ofe Hidayat ; 


Ali, The attempt madeby the defendant 
to show that these entries were not 
authorised by Nawab Fateh Alifails, .The 


-entries were made by his own agents. 


Mohammad Ali himself was given a power- 
of-attorney to manage the whole property 
during the absence of Fateh Ali Khan 
from India or the Punjab, and entries 
made by Mohammad Ali in . virtue of his 
power-of attorney, which was never 'can- 
celled, are entries made by Fateh Ali Khan 
himself. Apartfrom this, it is. not even 
suggested that Fateh Ali.at any time made 
an attempt to have any. of these entries 
altered andhe continued until the yeer 
to: Mohammad Ali 
which show that the latter was assisting 
in the management of the property ‘in his 
absence. Itis, therefore, a proved fact 


that Fateh Ali took: possession of the 


whole property, including the  Rakh.; 


khamba grantunder the Will, and I cone 


clude that. the choice, in so far asit wa8.& 


‘choice, made by. his brother and his cousitis 
at the dastarbandi ceremony was ro choice 
under tHe terms of - the. Rakhkhamba 


rant, but. an approval of.the terms $ 
Nasir Ali's Wills. Thus the heirs accepte 

Fateh Ali subject to the proviso- that he 
was to suceged for life only, and that o 

his death Mohammad Ali was to succee 

and thereafter Hidayat, Ali if he- survived 
him, This does not amount to an accept- 
ance of Fateh Ali as. absolute owner and 
it is, therefore, nota choice under the Rakh- 
khamba grant and cannot be considered a8 
such. It is, if anything, a family : agrees 
ment, though I am not prepared to lay any 
stress on this description of the affair which 
has been put forward on. behalf of the 
plaintiff. I am aware that considerable 
trees has been laid on.the validity of family 
agreements in a series of cggeseommencing 


with the case of Lalla Oudh Beharee Lally, ; 
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Ranee Mewa Koonwer (14). But seeing - that; 
the. agreement, if any, was made to an 


invalid bequest I am doubtful whether the. 


Courts would be. justified in acting upon 
it. See Indra Narain Manna v. Sarbasona, 
Dasi (15) There, femeins the question 
whether Fateh Ali was chosen by the Gov- 
ernment or more correctly by the Lieute-, 
nant-Governor of the Punjab under the 
terms of the grant. In the first place the 
Lieutenant-Governor could only exercise 
his powers if there was a disagreement 
among the heirs and there was no such dis-: 
agreemept. But, secondly, which is more. 
intportant, itis manifest that the Lieute- 
nant-Governor never made any choice of. 
Fateh Ali Khan. The Lieutenant-Governor. 
merely accepted his position under the 
belief that he was carrying out the wishes, 
of the family and recommended the Viceroy 
to grant the hereditary title of Nawab to. 
Fateh Ali; The position of the Lieutenant- 
Governor himself appears from a letter. 
written on his behalf by Colonel Parsons, 
Deputy Commissioner of Lahore, to Nawab 
Fateh Ali Khan on the 9th April, 1911, when. 
the Lieutenant-Governor . was: asked to 
arbitrate in the matter of the allowance to 
be made-to Mohammad Ali by Nawab 
Fateh Ali. The letter purports to be a.copy. 
of the notes made by Sir Louis Dane, the. 
Lieutenant-Governor, and it is proved to be 
in the handwriting of Colonel Parsons, The 
note is "I am still not in a position to act, 
as Sardar Mohammad. Ali Khan only agrees 
to arbitration on the condition that the 
‘terms of his father's Will are accepted. This 
would mean that both Wills are upheld 
while Nawab Fateh Ali insists that the 
decision must be in accordance® with the 
terms of the deed of grant in respect of the 
‘Lahore jag property. As long as this 
conflicting attitude exists, any arbitration 
would bemerely a waste of time," and Colo- 
nel Parsons himself went on to say: . “If the 


Nawab wishes his. Honour .to proceed to ° 


arbitration, it will be necessary to send a 
further letter explaining thathe does not 
wish to impugn the terms of either Will and 
considers himself and his heirs and the 
family generally absolutely bound by. it," 
This being the position taken by Govern: 
ment, it is idle to contend that Nawab 
Fateh.Ali was chosen as absolute owner of 
thé Rakhkhamba grant unde» the sanad 
by the Lieutenant-Governor. I find for the 
. (4 8AgraH. O. R82, - . . 

.., (13) 87 Ind. Oas, 930; 41 O, L. J, 341; A. T, R. 1028 
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plaintiff and against the defendanton thé, 
first part of this issue. BO C" k 
Defendant, however, falls back ùpon the 
plea of adverse possession. He. essays. to. 
show that Fateh Ali Kham and Mohammad: 
Ali Khan were on very bad terms from the', 
year 1926 onwards, and that Fateh Ali 
Khan at some uncertain period.took-up the: 
definite position that he had obtained an 
absolute title by selection to the Rakh- 
khamba property under the terms ‘of the: . 
grant, and that he did not acknowledge the: 
Will. -This has enabled the parties to intro-; 
düce much irrelevant evidence,’ including: | 
extraordinary suggestions on the part of: 
the defendant that in the year 1905 Mohan: 
mad Ali was: seeking in compass "thé. 
destruction of Fateh Ali by means: of 
witchcraft; As a matter of fact- the. 
parties were on very good -terms for.the: 
first few years. Friction drose when 
Fateh Ali Khan married another wife: 
and became the father ofa son in 1901: 
Undoubtedly Fateh Ali became more and. 
more anxious to preserve the whole or part: 
of his property for his son, and ‘he ‘began: 
toresent the claims of Mohammad Ali Khan‘. 
for large sums of money in order to keep: 
up his position as heir. In 1907 Fateh Ali 
paid aconsiderable sum in order to settle 
Mohammad Ali's debts and,.as Mohammad: 
Ali himself admits, their rélations remained: 
strained from that period onwards. On’ the 
other hand, as-late as -1920. Mohammad Ali: 
was photographed along with Fateh Ali atr 
a party given by the latterto. Sir. James: 
Meston and it is probable that .they re-. 
mained outwardly civil to each other, 
although there was always. some friction. 
both in public and private life. But this 
goes only & very: little: way to show that 
Nawab Fateh Aliset up any adverse claim. 
to an absolute estate in this property, and" 
the only witness who mentions any such 
claim prior to the year 1911-is Mr.. Halifax, 
who-wes Deputy Oommissioner.of Lahore 
in 1905 and 1906.. But -this gentleman ise 
far from certain when he heard . Nawab 
Fateh Ali assert his claim to the estate "by 
election. It istrue that he believes that it 
was when he was Deputy Commissioner, but 
it must’ be remembered that he was em- 
ployed in Lahore for a considerable time 
afterwards, and presumably saw the papers 
in this case. when it was suggested to him 
that- he should arbitrate between the parties 
after Nawab Fateh «li Khan's‘ death, Ag 
against. his evidence, there - is the evidencg 
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of Mr. Butler, now Sir Montague Butler, 
Governor of the Central Provinces, who was 
Deputy Commissioner of Lahore in the 
years 1908 to 1911. He knew the parties well 
and was well aware of their differences, but 
always understood that Nawab Fateh Ali 
had succeeded under the Wills, and he has 
no recollection that Nawab Fateh Ali ever 
mentioned to him that he held any property 
by election. He remembers that Nawab 


Fateh Ali claimed that there was some flaw. 


in the Wills, but he himself was “puzzled as 
to what could be the law in them.” From 
this it appears that in the time of Mr. 
Butler Nawab Fateh Ali was hot openly 
denying Mohammad Ali's title to succeed to 
vhe estates on his death. It was in the la‘ter 
part of the year 1910 that Nawab Fateh 
Ali decided to apply to the Lieutenant- 
Governor, Sir Louis Dane, to arbitrate on the 
question of the allowance which heshould 
make to Muhammad Ali, and in connection 
‘with the application which he appears to 
have made on thé 10th of January, 1911, and 
“which gave riseto the letter of Colonel Par- 
sons, to which I have already referred above, 
he took the opinion of Mr. B. Bevan-Petman, 
a- practising Barrister. No doubt, he had 
taken other opinions previously and when 
he went to Mr. Petman he was prepared to 
dispute Mohammad Ali Khan’s claim to 
Bucceed him in the whole property. It is 
evident from Mr. Petman’s statement that 
atthattime Nawab Fateh Ali Khan was 
very anxious to secur6 the property for his 
own children. As Mr, Petman says: “The 
Nawab claimed under every possible head, 
He elaimed by selection. He claimed by Will. 
He claimed by Muhammadan Law. He 
claimed by English Law and, I also inferred 


. that he claimed by divine right" Mr, 


Petman, however, advised him to give up the 
*other elaims and concentrate on the claim 
to the-Rakhkhemba estate by selection 
and, acting on Mr. Petmsn's advice, Nawab 
Fateh Ali filed a statement of his case, of 
which a copy (Ex. 152) has been adə 
mitted in evidence. His claim as to Rakh- 
khamba wasthat the property was granted 
with definite restrictions as to the mode of 
succession and devolution and the Nawab's 
predecessors received in this estate no more 
than a life interest with no power of testa- 
mentary disposition. ‘In fact asin lew the 
Nawab holds this property solely by family 
lection in.strict terms of the grant." It js 
interesting to note. thas he enly claimed a 
life-estateih the rest of the property in co 
a o E ja 
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many words, This then is the position taken 
by Nawab Fateh Ali in the year 1911, 
and the ‘defendant pleads that because 
this definite assertion of absolute title 
was made more than 12 years” before 
his death in October 1923, I should 
hold tbat the property became his 
absolute property by adverse possession. But 
I find it difficult to see how any claim 
to an absolute estate by adverse possession 
can be made by the mere assertion on the 
part of a person, who has taken the proper- 
ty as a life-estate holder upder a Will, 
during the course of his tenure, gthat his 
estate is absolute and will not termindte 
on his death. The plea of adverse posses- 
sion comes into force where the person 
entitled to the property fails to take 
Bome step within the period of limitation 
to assert his title against the person who 
attempts to set up the adverse title. It 
must be remembered that Mohammad Ali 
accepted ina formal manner Fateh Ali's 
title to hold the estate until his death. 
Thus he could bring nosuit for possession 
ofthe property until Fateh Ali's death. 
Itis doubtful even whether he could bring 
a declaratory suit when he learnt that 
Fateh Ali intended to set up the title for 
his son, because, actually speaking, no 
such title could be set up until Fateh Ali 
himself had died. But, even if we 
assume that Mohammad Ali could 
have brought such a suit for a declara- 
tion, it ia admitted by the learned Counsel 
for the defendant as being established law. 
that failure to bring a declaratory suit 
does not debar the plaintiff from bringing 
a suitefor possession. This, in my opinion, 
definitely'disposes of the defendant's claim 
to the estate of Rakhkhamba by adverse 
possession, and I find accordingly for the 
plaintiff and against the defendant on the 
second portign of this issue. 

I have held so far that the plaintiff is 


* entitled tosucceed to the property mentions 


ed in the Wills of the late Nawab Nasir 
Ali Khan under those Wills with the 
exception of the property covered by the 
Rakhkhamba grant as to which the testator 
had no disposing power, and 1 have also 
found that the Wills were accepted as a 
whole by thefamily and that Nawab Fateh 
Ali Khan wasaccepted under the terms of 
Will as having a life-interest in all “the 
property, including thet which was trans- 
ferred to him by invalid bequest. I have 
now to conaider whether. the action of 
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litis not necessary to consider the case 
of the restof$ the property as apart from 
Rakhkhamba, because Nawab Fateh Ali 
himself . consistently claimed that he 
was holding, under the Will. As late 
as.the year 1919 he gave evidence in the 
Court of the City Magistrate of Lucknow 
and stated thathe succeeded, by Will and 
sélection to Nawab Nasir Ali, Khan, and 
he mentions both the Wills inthis deposi- 
tion, Heisalso bound by the statement 
which he submitted to the Lieutenant- 
Governor in 1911 (Ex. 152), .to which I 
have already referred, in which he stated 
that both in the Oudh property and in the 
Rakhjuliana. property he held’ strictly in 
terms of the Wills and had only. a life- 
inferest in them. This issue, therefore; 
has been confinedin argument to the case 
of the Rakhkhamba grant.  Estoppel.is 
claimed generally aud also in particular 
under thé doctrine of : election. The 
doctrine of election has been introduced 
into India in the Transfer of Property Act 
and also in the Indian Suecession Act, but 
thë latter is not applicable to the present 
case, and s. 35 of the. Transfer of Property 
Act confines the doctrine to a case wheré 
à person professes to transfer property 
which he has no right to transfer and as 
part of the seme, transaction, confers. any 
bénefiton the owner of the property. I 
find also that in England no gase of elec- 
tion arises, if the property, which the 
testator professes to dispose of, does not” 
belong to the legates (see Jarman on Wills; 
Vol. J, 535). Ng doubt the word "owner", 
is used in a very wide sense, and includes 


pérsons who have not only vested but . 


contingent rights and .reversionary and 
remote as well as immediate interests; but, 
in my opinion, Nawab Fateh Ali was not 
an owner of any part of this property in 
any sense of the term. He «was not the 
‘heir of the testator and, in the qase of 
the Rakhkbamba property, he was, under 
the grant, one of four persons who could 
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elect one of their own number to be the 
absolute owner ofthe property. A chance 


of being e:ectedis not, in my opinion, An 


interest in property and on this view. I 
should not be able to acgept the plaintiff's 
theory thas the principle of election in. 
strict senteg applies to the present case. 
On the other hand, the plaintiff can and 
does rely cn the broad principle of equity, 


‘that a person, who received a benefit under 


an instrument, must adopt the , whole 
giving full effect toits provisions and 
renouncing every right inconsistent with it. 
Mr. Spencer Bower in his book on Estoppal 
by Representation, professes to ‘give the 
rules of estoppelasto testamentary instru- 
ments on page339. He writes: . 

"(ne who obtains or accepts or retains 
possession of property under.the Willand 
who neither has, nor professes to have, any 
title thereto.. except under the Will is 
estopped, as against any remainderman 


or other p3rson claiming under.the same 


Will; from asserting. that “the testator was 
not entitled to such an estate in. the pro- 
perty as he purported to devise or bequeath 
and generally from setting up any title 
to the property in himself which.. is 
independent of and adverse to the Will, 
orany intrest of a different -kind from 
that which he would have taken’ if, the 
property had passed by. the . Will as it 
wasimpliedly represented by him to have 
passed.” CE MP 

The defendant cannot eseape by saying 


s.“ ty 


7 
a 


(18) that a person cannot say. that a Will 
is valid to enable him to take a benefit 
under it batinvalidso far. as"regards the 


(16) (1905) 2 Oh. 70; 74 L, J. Óh..433; 53 W. R. 510; 
T125.. 
ap (iuo) È Oh. 536; 89 L. J. Oh. 519; 6£ S. J. 739; 


"L, R. 786. 
(18) (1874) €.Q, By 48; 49 Tu J, Q. B. 4; 29 E, T. 459: 
22 W. R. 208. | 


e. 
. 


bf 
"ulüdeb^ihe same Will; does not’ apply. 
"Phsreason-why the principle does not 
Apply ia-these two cases : is that they refer 
fo cases “where ‘a- person has s title but 
“doss not,- becawse she’ cannot devise." 
‘Tite oase heforé me is not one where Nasir 
Ali Khan had a title and could not devise, 
If isacase-like Board v. Board(18) where 
8 testamentary instrument was validlyexe- 
‘cuted by a person who had no title, that 
is-to-say,no disposing title in the property. 
Nor can the defendant rely upon the judg- 
ment of Lord Jessell in the case of m re 
Btringer, Shaw v. Ford (19). What Lord 
dessell-gaid' was that a remainderman 
claiming-‘uhder an invalid Will cannot 
recover, upon -some : notion of estoppel, on 
the death of' another “ person, who under 
the same Will, having no title had entered 
aS a tenant for life. In fact the Will was 
invalid for oneas for the other, and if 
the life-estate holder had no titleneither 
had the remainder man. But this is not 
the case here, for Mohammad Ali Khan 
hasa- perfect title as the heir of the 
testator quite apartfrom the Will sir. 
--'l'he last ground on which the defendant 
attempts: to: escape from the ‘plea of es- 
toppel is that there can be “no estoppel 
if the allowance of the estoppel results in 
‘an illegality. ‘This is- based on the pre- 
sumption that the- bequest in favour of 
Pateh Ali-with the remainder to Moham- 
mad Ali was illegal. It does not appear to 
me that this bequest was illegal. I have 
been referred to certain rulingsbut none 
of them appear to be in point. A be- 
‘quest -may be invalid without being 
illegal and thefact thatthe bequest dealt 
with property gifted by Govérnment is 
-oné which concerns the- Government only 
and not other beneficiaries under the be- 
“quest. In this case, as I have already 
shown, Nawab Nasir Ali made a -disposi- 
tion of the Rakhkhamba property under 
the belief that he was acting in accordance 
«vith the sanad. Those persons who could, 
tinder the sanad, have objected to the 
"Will and made an election among them- 
selves, accepted the Will and, the Govern- 
‘ment which might have madean appoint- 
-ment in -the last resort, was coftent to 
allow the Willto stand, and in the year 
W911, 15 years later, wished to make 
acceptance of the succession as laid down 


e 
Q9) Q87))6 Oh, D. 1 46 Ia J. Cb. 635 $7 L, T, 233; 
25 W. R, 815, | 
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inthe Will, a preliminary ‘to -arbitration 
by tle Government in a disputeas tothe 
maintenahce allowance of Mohammad Ali 
Khan, which could only be referreg to the 
Government -under the terms of the grant: 
Further,in -order that an` act may be 
illegal, it must be contrary to some law. 
I know no-law which makes a Will-of 
this nature illegal, although for many 
reasons it may be invalid or inoperative.: . 
I have noticed above that Nawab Fateh 
Alinever objected to the article published 
in the newspapers as to his saccession but 
I have not so far referred te the oral 
evidence adduced by the- plaintiff to show 
that Fateh Ali Khan repeatedly stated that 
Mohammad Ali would suecéed to hig 
estate. These witnesses .are persons of 
high &position. They are all title-holders 
and well acquainted with the parties. No 
doubt, they have from time to time shown 
their sympathy with the plaintiff both- bes 
fore and after. the death of Fateh Ali but 
this, ss I have’ stated above; is not, in my 
opinion, sufficient reasonfor them to come: 
forward and give false evidence. A de- 
putation. went inthe time of Mr.. Butler 
to ask Nawab Fateh Ali -to be more 
generous inthe matter of allowance to 
Mohammad Ali,and one of the gentlemen 
who formed the deputation states that, om 
that occasion Fateh Ali Khan said to him 
that Mohammad Ali Khan-should not be 
extravagant with what was his own pro- 
perty,as he would succeed on his death. 
Ihaveno doubt that Fateh Ali Khan did 
make such statements, and although they 
may not have specifically referred to the 
Rakhkhamba property, it never decurred 
to any one until about the year-191ll to 
suggest adivision of. the property. It is 
not without significance, as Bhowing the 
positian which Fateh Ali Khan himself 
took with regard to the succession, that 
he purchased property inthe-name of his 


"son and that he never executed any Will 


or made any formal indication of his 
intention that his son «should succeed 
him. Had he been confident that his 
eldeat son would succeed, it seems unlikely 
that he would have purchased property 
in his name. I, therefore, find that both by 
acceptance ofthe Wills asa whole and by 
assertions which led Mohammad Alf Khan 
to suppose thaf he. was the accepted heir, 
-FateheAli Khan created an estoppel to 
the present . claim of his som, that one 
portion of the property, namely, the Rakh- 


+ 


19910,1998: — 
khamba estate, came to-him.by some means 


other than the Will on which.his original. 


title was based, and I find for the plaintiff 
on this issue. | 


` Issu& No. 11 is nok quite.olear to mie and. 


no stress has been laid upon it in argu- 
ments. Itruns:— l l 

: (a) "If for any reason-the Wills are wholly 
or partly invalid, is the plaintiff entitled to 
the properties in Schedules 1 fo 4 as thesole 


heir of his father under the terms of the 


sanad. and a family custom by which all 


female heirs are excluded, or in the alterna- 


tive under. thé. possessory title of ‘his 
father?” — . E ; RUE C 
-.(b) "Is. the plaintiff's claim on the basis of 
possessory title within time?” ; | 
"The first part of the issue must refer to 
the Oudh sanad and the question does not 


arise in view.of my finding that the Will in 


plaintifi's favour is valid. “The plea as to 
exclusion. of fémales presumably applies 


only to the property which-is-held to be: 
under Muhammadan Law but as to that pro-. 


perty the defendant admits that females are 
not entitled to inherit and as I have shown 
in dealing with issue No..9 (a), there bas 
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dealing with Issue No, 4 that there was nd, 
gift and, in any case, the house being family. 

wen 9. 
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property could not’be gifted^ © -ome =e 
“The second clause of this issué raises -the f 
„defendant's claim that the plaintiff lost his- 
share in the ‘property “by ‘ejectment.” It 
appears that the plaintiff did not live im’ 
this house, but-in oné of the other hotises 
belonging to the estáte' in Lahore. It-is: 
proved that his-son’s' wife gave birth to a’ 
gon in the Mubarak Haveli in the year 1917, 
but that is hardly proof that her father-in-law: 
was in possession: lu my opinion, however, 
he was a co-owner “and never lost his right: 
merely because. “Fateh Ali lived in - this. 
house and he lived in’ another.: I find; 


' therefore, on this issue that the Mubarak- 


Haveli is the ancestral family house of the’ 
parties and the plaintiff:is entitled to one- 
third share in it. This was accepted by' 
plaintiffs Counsel at the time;of argument. 
- This finding also enables: me to arrive at’ 
the decision of' Issue No, 5 in which I hold: : 
that Nasir Ali Khan was not in possession of: 
property No. 52 in Schedule 1 and the pró- 
perties in Schedules 3 and 4 in accordance: 
with a gift. ` D 


never been any instance in which females `` Issue No. 2 deals with certain property in 
had claimed any share in this éstate and no: Oudh. Olause (a) is, mo NU E 
attempt has been made toshow me that any: - "Did Nawab Bir Nawazish Ali Khan eón- 
female ie now entitled to a share. The claim; struct the buildings shown in- Schedule 2p" 
to succeed under the possessory title of hid’ < and (b) is; ' WA dd po D 
father has not beeh.explained.to me and. . "If any of the properties in defendant's’ 
cl. (b) of the issue has been specifically. list B consisted of under-proprietary righta’ 
dropped by the defendantin argument. The acquired by Sir Fateh Ali Khan, did they- 
issue. accordingly, in so far as itis relevant, mergein the talugdari rights,” Al ae 
has beén disposed of in other issuesand no. : Along with this is Issue No. 3,namely, -~ 
separate finding is necessary. ` "Do Schedules Nos. 1 to 51 and Schedule 

I now turn.to those issues, which ‘have’ 2 form a' correct statement ‘of -the “pio~ 


E 


heen-raised as to the details of tite property 


to which the plaintiff will succeed in ac¢ord-. 


` * 


ance. with my findings. - E 

" Issue No. 1 deals with his claim to the 
fámily. house known as Mubgrak Haveli in 
Lahore. Thishouse was purchased by Nawab: 
Ali Raza, and a small portion was added to’ 
it by Nawazish Ali. Undoubtédly the house’ 
passed without any Willor bequest into the 
possession of Ali Razà's sons. It must be 
presumed that they 


custom. of the family that no share was 


taken by the females. Thereis no evidence' 


that Nawazish Ali was the sole owner and,. 
although it is argued that heemade an oral 


gift of the house along with other property . 


to Nasir Ali when he left.India for good in 


succeeded under 
Muhammadan Law as modified. by the’ 


the year 1889, I have already show’ in. 


perty devised to Nawab: Nasir Ali Khan- 
under the Will of Sir Nawazish “Ali Khan: 
dated 17th February,1882?"  .^7. s 0 %44 

“Ib is proved’ by documéntary evidence’ 
that the house property, in Rahraich referred) 
to in Schedule 2 was’-purchased ` by Sir 
Nawazish Ali and all that Fateh Ali. did jn? 
connection with. this propérty was to-crenew/ 
certain leases, It is also proved that Nawab’ 


Fateh Ali did at an auction sale purchase: 
‘under-propristary rights:in a village known- 


as Ramnagar Semra in the taluqdari pro.’ 
perty. e There is, therefore, no question that. 
the property mentioned in ‘Schedule Z 
namely, the house property in Bahraich,’ 
comes to the plaintiff under the Will. But 

seo the under-proprietary rights it is 
argued tat there has been. no merger, and 
that Fateh Ali Khañ's heirs are entitled ta’. 


e 


A 1 
Boh 
there under-proprletaryrights as against the 
laintiff, if hè obtains the taluga. I have 
een referred to s. 22 (a) of the Oudh Estates 
Act. which shows that any talugdar may by 
registered instrum£nt on a fifteen rupees 
Stamp declare that the immoveable property 
in which hehhs separate, permanent, herit- 
able and transferable right, is a part of his 
estate, and it is suggested that a failure to 
execute such an instrument would imply 
that the property purchased by a taluqdar 
without the execution of such an instrument 
did not become part of the estate. Seeing, 
héwever, that the section is permissive, I 
am unable to infer that the property is 
necessarily excludedfrom the estate, because 
no such instrument has been executed. 
Moreover, I do not consider that the séction 
ig -intended to apply to the acquisition of 
fresh rights in a property which already 
forms. part ofthe taluga. The only import- 
ant question is. whether the principle of 
merger applies. In my opinion a purchase 
of this kind by a talugdar would ordinarily 
be held to be for the benefit of the estate, 
and it cannot be supposed that Fateh Ali, 
in:making the purchase, intended to keep 
alive a title in hisown person adverse to the 
estate. Unless he intended to keep alive such 
a-title, there isa merger and these under- 
proprietary rights will go with the estate. I 
do. not, however, accept theargument of the 
defendant thats. 90 ofthe Indian Trusts 
Act, has any application, first because the 
Trusts Act has no reference to propérty of 
this nature, and secondly because, in any case 
there is nothing to show that in making 
the. purchase Fateh Ali availed himself of 
his- position as owner to “gain an advant- 
age. I find, therefore, on issue No. 2 (a) that 
awab Sir Nawazish Ali Khan constructed 
the, -buildings shown in Schedule 2 and 
(b) that the under-proprietary rights pur- 
chased. by Sir Fateh Ali Khan, and mention- 
ed in defendant's list B, merged in the 
talugdari rights and on Issue No. 3, that 
Sthedules 1t051and Schedule 2 form a cor- 
rect statement of the property devised to 
Nawab Nasir Ali Khan under the Will of 
Sir Nawazish Ali Khan, except that the 
undér-proprietary rights mentioned in the 
previous, issue were actually acquired for 
‘the estate by Nawab Fateh Ali. | 
"Before dealing with” Issue No. 6 I shall 
take upIssue No 13, whichruns as follows :— 
, “Is the plaintiff entitled to pgssessione 
of the -property shown dn Sehedule 5 ‘as 
mutawalls ?" 
i 
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Now Ihave found on the question of 
jurisdiciiop that this Court is empowered 
to decide plaintiff's claim to the wagf 
property. It follows, therefore, thet the 
plaintiff is entitled to possession of the 
property, if he is the person designated 
in the deed of endowment to succeed. The 
deed of endowment is absolutely clear and 
indicates that the successor janashin of the 
founder from time to time will be the 
mutawalli. Had Ifound thatthe plaintiff 
was not entitled to the property covered by 
the Rakhkhamha grant, there would have 
been a question of some difficrfity foy 
decision, as there is some force in the 
defendant's contention, that the wag/ 
property follows the Rakhkhamba estate, 
and certainly it has no connection with the 
Oudh estate. I have myself no. doubt that 
neither Nasir Ali nor Nawazish Ali ever 
contemplated that the estate would be 
divided. They regerded the whole estate, 
whether in the Punjab or in Oudh, as being 
the property of the Nawab for the tine 
being. It never occurred to Nawab Nasir 
Ali when he instituted this wagf to attach 


it especially to the Rakhkhamba grant or 


to any other particular part of his estate, 
because his intention was that the property 
ghould rsmain in the hands of one persón ag 
janashin, and that that person should 
ipso fasto be mutawalli. As I have found . 
the plaintiff entitled to the. whole'property, ` 
I must accordingly find that he is entitled 
to possession of the wagf property shown 
in Schedule 5, subject to my finding on 
Issue No.6, as tothe correctness of that 
schedule, - 
Issue'No46 runs: . 
"Does the deed of wagf executed by 
Nasir Ali Khan in 1892 relate to all the 
properties in Scheduled and does it provide 
that the possession and management of the 
property shallebe with his successor?" 
. I have already decided the last clause in 
this issue and thefirst clause has been 
virtually decided by the agreement of the 
parties. The defendant has filed a long 
list of items under this schedule which were 
acquired by Fateh Ali Khan and there is no 
proof thatany of them were ever made part 
of the wagf. Plaintiff indeed admits the 
defendant's claim to all the items contained 
in this list except seven. In only two cases 
has evidence Been adduced by the plaintiff. 
The first is No, 513 in Killa Gujar Singh 
and I find nothing to show that tlfis is wagf 


property and the other is No.968 which was 


* 


f 


» 4 
1991. G. 1998 MOHAMMAD ALT 


purchased by Nawab Fateh Ali Khan from 
Government, and forms part of the site of 
Nawab Palace. This is covered by the 
guccesding issues. As to the rest I find 
that the schedule sheuld be corrected ss 
desired by the defendant, These issues are 
As follows:— s 

BA. "Did Nawab Sir Fateh Ali Khan 
build Nawab Palace out of wagf funds or out 
. of his private funds?” 

- 6B. “It Sir Fateh Ali Khan built the 
Palace ontof private funds did he incorporate 
the building ia the waqf and did he incor- 
porgte in the wagf property, land which he 
* bought for the purpose ofbuilding the 

Palace?” 

60. “If plaintiff isentitled to possession 
of the wagf property as mutawalliis he not 
entitled, therefore, to possession of the 
Nawab Palace together with the land on 
which it is built also?" 

6A. It is admitted that about the year 
1906 or 1207 Nawab Fateh Ali Khan 
commenced building a large house known 
as Nawab Palace: The houseis-built partly 
ou land contained in the original waqf and 
partly on the plot of 5 bighas 8 biswas which 

awab Fateh Ali purchased from the 
Government for this purpose. Originally 
there was an hotel on the site of a portion of 
Nawab Palace and evidence has been given 
from which I can infer that Nawab Fateh 
Aliused a portion of the old building when 
he commenced the construction of his new 
house. The first contention of the plaintiff 
that the house was built out of wagf funds 
appears to me to be untenable. The building 
has been valued at practically two laca of 
rupees. The waqf accounts which have 
been produced and attested by oral 
evidence, show that there was very rarely 
any-profit in the year out of the wagf and 
there was generally a deficiency. This 
appears from a statement made» by Nawab 
Fateh Ali himself in the year 1920. It 
appears that a Lucknow newspaper pub- 
lished certain articles criticising Nawab 
Fateh Alis management of the wagf and 
he was particularly aunoyed by one passage 
which said that, on the accession of Nawab 
Fateh: Ali the door of charity was closed and 
it was locked on the appointment of Mr. 
Jaffri. This is the gentleman who gave 
evidence’ on behalf of the defendant and 
who was the Secretary of Nawab * Sir Fateh 
Ali. The Nawab accordingly brought a 
guit for défamation and obtained the 
conviction of the Gditor of the. newspaper. 
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It is noticeable that no accusation, was ma, 
against him of employing wagf ns 
building a large house for himself and, had 
this been the case, it is not, 
a good S pportunity would 
wasted. On that occasion t : 
wa ire e he Nawab stated 
wagf funds out of his private purse in order 
to pay the expenses of the Mohurram, and 
other ceremonies which he had to meet ag 
mutawalli. It is possible that the Nawah 
did not keap the wag? accounts entirely 
separate from his private accounts, but I am 
satisfied that the profits of the wagf, if any 
could not bave provided the funds for build. 
ing this house, and I find on this issue that 
it was built out ofthe private funds of 
Nawab zu em Ali Khan. 

, ihe plaintiff, however, cont i 
even if the house was built ree ao 
Nawab's private funds, it should be held 


that he incorporated the building in the 


wagf properiy, and also that? porti 
site which he purchased. 5 s Pus 
there is no evidence that the Nawab had 
any such intention and, on the contrary 
there is abund ant evidence, such asit is to 
show that he intended the house merely. as 
a residential house for his own family. It 
isalso put forward by the deferidant that 
he paid rent tothe wagf for the site of 
the house. The accounts show that after 
the year 1920 a genuine entry was made 
showing & rent of Rs. 100 à- month paid to 
the wagf for the site of N awab Palace, The 
entries befora that have been tampered with 
but as Nawab Fateh Ali Khan lived up te 
1923 it is clear that the interpolations. were 
madein his time. The reason appears to -be 
this: ‘Under Muhammadan Law a mutawalli 
is not allowed to occupy waqf propert 
without paying rent, and h AR 
brought his suit for defamat 
he carefully examined his 
gutawalli and, finding th 
might be raised that he was 
for the site of his house, 
corrections in the wagf account 

may be that he always intended to P^ di 
rent to the wagf, and in any case Iam 
satisfied that he did so for some years before 
his death, end it is of very little importane 
whether he commenced the payments in 
1920 or earlier. My conclusion is that he 
never jnfended to incorporate N &wab Palace 
in the wagf nor the land which he purchased 
for part of the sit, and I find according] 
0n this issue, d d 


ion in Lucknow 
own conduct ag 
at an objection 


db? 


likely that such. 
have been: 


he had to supplement tha 


when Fateh Ali ° 


Spaying norent e 
made the necessary ° 
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. 60. It follows from the above finding. that: 


the house and that portion of the site, which 
is not wagf property, will not come into the 
possession of. the plaintiff. when he be- 


comes mutawallt. On the other hand, the. 


' gite of ,that portion of the house, which 


atandson the wagf property, will go with. 


the wagf. InIndia the English Law as to 
fixtures does not apply and the building 
will remain in possession of: the defend- 
ant: [see Mofiz Sheikh v. Rasik Lal Ghose 
(20)] Ihave no power in the present case 


etó dictateeto the parties any course of. 


procedure with regard to this house, butI 


think it proper to. state that, in my opinion,. 


the right’ course for the plaintiff to adopt. 
is to leave the defendant sin possession of 
the house asit stands and to continue to 
take rent at the rate of Rs. 100a month on 
behalf of the wagf as the ground rental. 
Issue No. 15 is covered by issue No. 2 (a) 
and (b)and issue No. 3 and no separate. 
finding is necessary. l 
~Iasue No, l7 runs :— " l 
. "Ig the defendant in possession of all 
the property shown in Schedule 4? 
. The defendant states that he,has no con- 
cern with item No. 2, namely, two houses in 
Lahore inside the Mochi Gate, and item No, 
3, an Imambara in Lahore inthesame locality, 
The plaintiff offers no evidence that the 
defendant is: in possession of these items 
and I find, therefore, that the. defendant is 
in possession of all the property shown in 
Schedule 4 except items Nos, 2 and 4. 
. Issue No. lj .deala with the question of 
. mesne profits, by agreement the "decision 
of this issue is left for the Execution Court; 
Issue No. 18.—On theabove findings the 
“plaintiff is -successful in- the whole of his 
case with A few small exceptions. As to 
the Oudh property it is not in the 'posses- 
Bion: of the-d'efendant, but ofthe Receiver 
appointed by this Court, and the plaintiff, 
' therefore, only asks for a declaration that he 
is entitled to possession of this property. 
As to itêm No.52 in Schedule 1, the Mubarak 
Haveli, the plaintiff is entitled to a declara- 
tion as toa one-third share of that property 
only, and as to the rest of the property he 
. ja entitled to possession of all exeept those 
aumbers: which have now been excluded 
from Schedule 5 inthe wagf property. He 
is also entitled to mesne profits but the 
amount of this wil by mutuel, agreement 


" E 
fe 
` 

~ 


x 06 Ind. Cas, 796; 37 0. 813. 14 C, W, N, 952; 12 
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be [bara later, I, therefore, decrsa: 
in favour of the plaintif l ) 
- (D for & deelaration that he is- entitled. 


to possession of the property detailed in. 


Nos. l to 51 in Sehedules.1l and 2; < 
. (2) fora declaration that he. is entitled 
to a one-third share in the property No. 52, 
in Séhedule 1, ina St age 

. (8) for possession of the properties entered’ 
in Schedules 3 to 5, with the exception of, 
those numbers in Schedules 5, which have 
already been excluded, and the house known 
as Nawab Palace. _ e : 
< I also decree the plaintiff neesne pro- 
fits from the date of the death 
Nawab Sir Fateh Ali Khan, the amount tq 
be ascertained in execution proceedings, 
together. with interest at 12 per cent. per 
annum till the date of realization on those 
amounts which are found to be due from 
the defendant. Plaintiff will receive his 
full costs from the defendant, with. the 
exception that two-thirds of the value of 
Mubarak Haveli, namely, Rs. 20,000, - and 
the whole value of the house known ag 
Nawab Palace valued at Rs. 2,00,000 shall be 
omitted from the sumon which costs will 
be calculated. 


P OE UN C AS Suit decreed, , 


PRIVY COUNCIL. - 
APPEAL FROM THE Patna Hres COURT. ~ 
March 8, 1928. - . — > 
Lord - 


Pesenfj:— Lord Phillimore, 
. Blanesburgh, and Mr, Ameer Ali. - 
HITENDRA SINGH sINQR.DEQEASED `’ 

(Now gge«EsENTED Bt JAGDISH NANDAN 
= SINGH) AND OTHERS—PLAINTIFFS— — - 
Rm APPELLANTS. 0o 
AE versus X 
. Maharjadhiraj Ste RAMESHWAR > 
`  BINGH BAHADUR AND ANOTHER 

—DEFENDANTS— RESPONDENTS. ° * 


-—- 


Hindu Law—Mithila School—Gift by husband to ` 


wife—Distinction between pure and simple gift and 
gift for consideration (hiba-bil-ewaz)—Absolute titlé 
conveyed to wife with power to -alienute—Hiba-bil- 
ewaz treated as sale under Muhammadan Law. : 

On the 17th April, 1876, by a deed described as a 
hiba-bil-ewaz, one Durga Dutt, a Mithilh Brahman 
governed bY. the Mithila School of Hindu Law, 
tranaferred to his wife Musammat Anuragin Bahuasin 
(hereinafter for brevity referred to gs the Bahuasin) 
the property in suit for a consideration of Rs. 41,000 


odd, The District..Judge Weld; on the .eyidenes, 


* 


+ 


of * 


$ 
$ '3n o. * + ` » Mx 
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that . the. transfer by. the Husband to the wife in 1876 16th February; 1928, dismissing the appeal: 
be B d Ce Med us or Du) wanan and.from that decree -the. appellünts ple» 
on, He held further that Durga Dut made over OMNEA : Jue 
et rr E property to his wife in pursuance of TEE present appeal to Hie Majesty in 
e hibds.Diu-ewaz, ^ ` i : i ° . is 
: On- appeal to the High Court, the learned Judges - Meesrs. Lowndés, K.C., and MeNair, for 
Se aid Toston oe oni n queen gone ‘the Appellants. a . --'* 
under the- hiba-bil-ewaz, the Bahuasin took en | $2. ; 
absolute „title which entitled her to alienate the Menara. Upjohn, K. C., and Dube, for the. 
roperty conveyed ‘to her. Das, T., held that ag espondents, HE EN ; 
Dora Dutt was governed by the Mithila Law, the ^ - JUDGMENT; 


giff that he made to his wife did notconvey to her - Mp, Ameer AH.—Thei eo. 2 
an absolute title giving her the power of alienation. 4 heir Lordships da 


abs e not consider it necessary to call upon the 
Foster, J., having taken different view, the case : . A pon i 
went (under s. 98, Oivil Procedure Code,” 1908), respondente in this. Case, as the question: 
before ‘the learned Okief Justice, Sir Dawson Miller; for determination lies within a small cont- 


Who agregd with “Poster, J., and held that on & pags and they nave no doubt on the answer” 

roper“ construction of the document of 1876, full ne ROLE p "pop 
viata were conveyed to the Bahuasin by Durga Dutt, Eo facts ae a hour rigé.to this liti- 
nd she'had an absolute title in the property. < gation areiuly stated in the judgments of. 
-. On appeal to- the Privy Council, their Lordships, the Courts in India; but, a: short resumé is 


while conceding that, under the Mithila Law. “a necessary to elucidate : ; 
pimple' and pure gift by the husband. to the wife y how the question hag 


Pipe OB. n: ; arisen in this case, l 
did not convey to her absolute ownership, and that | i i . . 
‘she took it only for her life without acy right of `. It appears that one Durga «Dutt Singh. 
blienation unléss power-of ‘alienation was expressly who owned ^i annas share of the villa ge of 
conferred on her", came to the conclusion’ that, upon Jjaheri which he held under a babuana 
the construetion- of the document of 1876, the terms grant inthe District of Parbh PME 
pf thé transfer in this case actually conveyed all the : i : aronanga, ound 
rights of ownership to the Bahuasin and that she took himself considerably involved in debt im 
the -property. in . full right. of: ownership, with 1876; and his property was threatened-with’ 
the; power, to alienate. Their’ Lordships further gale in execrtion of decrees against him. 
held that the gift. was not a gift pure and simple In order ta, pay off the debt wh; h SERR 
‘but one for consideration and that, consequently, pay o ebt which amount- 
the limitation imposed by the Mithila Law, which ed to over Rs. 741,000, he professed: to- 
decláres. that- gifts. by. husbands will only conveya fransfer to Lis wife Anuragin Bahuasin the 
a ae eol m wife, did not apply. [p.861, col property in suit: for a consideration of 

P » SOL, 4. : : ` : : } 

Eraman v, Rabi Nath Ojha (1) and Ramachandra Rs. 41,000, The tran saction between * hugs 
fao v. Ramachandra Rao (2), referred to. band and vife 18, In these ' proceedin gs 
~ Hitendra Singh-v. Rameshwar Singh, 88 Ind, Oas, called a hiba-bil-ewaz, andthe question for 


dp ain er RR ; ii determination turns upon ‘the ‘cons! ion 
Appeal from.a judgment and decree.of : pon th onstruction 


) ni of this docuraer t. 
the High Court, Patna, (Sir Dawson. Miller, - The debt for which- the’ transfer waa 
Kt., Ohief Justice, Mr. Justice Dag and Mr. ostensibly- executed was discharged. with 
Justice: Foster) dated the Zrth January, the money Durga Datt Singh "obtained 
4825, and reportedas 88 Ind. Cas4l4l, which under it. Their Lordships purposely use 
affirmed a decree of the .Court of the the word "ostensibly':in order to leave 
District Judge, Darbhanga, dated the their decision until later in the course ‘of 
-23rd June, 1920. l . $hejudgment. - EO E Gee eU 
_ -FAOTS.—From the decree of the District ^ On the 15th December, 1899, Durga Dutt 
Jüdgesdismissing their suit tha plaintifisap- Singh and his- wife; the Bahuasin, executed 
pealed to the High Court of Judicature at. & deed of mortgage tothe Maharaja ‘of Dar: 
Patna. The appeal was heard by Mr. Justice bhanga, now represented by the d efendant, 
Das and Mr. Justice Foster; who delivered in order to, satisfy certain decrees -whicl 
dissenting judgments on the i9th Decem- Were in execition against them; and as 
ber, 1924. . -+ gecurity for the principal’ and interest mens 
< In consequence of the differenceof opinion tioned in the bond, they hypothecated the 
between the two-learned Judges the case same share in Taluka Laheri. This mort- 
was referred to the learned Chief Justice gage-deed was signed by the second plaint- 
(Sir Dawson Miller) who, on the 27th iff on behalf of his mother Anuragin Bahu- 
January, 1925, delivered his judgment, by asin and was attested by the plaintiffs Nes. T 
which he agreed with Mr. Justice Foster. ' and 3. | S 
. In accordance withthe judgment of Sir ' On the Sth April, 1897, the Maharaja of 
Dawson Miller, a decree was passed by the Darbhanga ob:fined'a decree for the salé 
Original Bench (Das and Foster, JJ.)on the of.the  mortgage-propertieg "against “both, 


+ 


* e e 
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Darga Dutt Singh and his wife. In exécu- mierer-esentation thatthe husband's debts 


tiom of the above decree the mortgage-pro- 
perties were put up forsale on the zist of 
May, 1902, and purchased by the decree- 
holder with the pérmission of the Court. 
Fhe application for setting aside’ the sale 
was preferred by both Durga Dutt Singh 
and his wife, and various grounds were 
alleged. Whilst this application was pend- 
“ingin Court the Bahusain died (on the Ist 
February, 1904), and the plaintiffs-appel- 
lants were substitutedin her place. , 

.The Subordinate Judge of Muzaffarpur, 
within whose jurisdiction the village in 
güit lay, oh the 20th June, 1904, overruled 
the’ objections and confirmed the sale. 
His’ décision was affirmed on appeal by 
the High Court of Calcutta on the 16th 
d une, 1908. 

The present appellants had in the interval 
brought a suit on the 23rd February, 1906, 
against the defendant in the Court of the 
Subordinate Judge of Muzaffarpur, making 
Dürga Dutt Singh, their father, a defend- 
antin the suit. Various allegations were 
put forward in the plaint; but no ground 
és i8 now made that the Bahuasin, the 
plaintiffs’ mother, had not a transferable 
estate undér the deed of gift of 1876, was 
put forward. Thé appellants did not proceed 
with the Gasé; they applied to thé Court for 
permission to withdraw . it on certain 
grounds, to which their Lordships do not 
consider it necessary to refer. | 

In spite of the objections of the defendant 
the Court allowed ifto be withdrawn with 
liberty to bring a fresh suit. This order is 
dated Leth Mareh, 1907, —— 

The plaintiffs took no action in respect of 
the property or the transaction under which 
it was purported to be transferred to the 
elady by Durga Dutt Singh, until 1318. The 
present suit was brought on the 24th July 
of that year in the Court of the Subordinate 
JüdgeofDarbhanga. — . 

In their plaint they allége that their 
“mother, the Bahuasin was the owner of 7 


© 


were binding on the wife." 

The Subordinate Judge framed & num- 
ber of issues relating to the title of the 
plaintiffs, and withouj trying. thé facts 
he held on the legal objections of the 
defendants that the suit was not maintàins 
able. He accordingly dismissed the action. 
The cese came up on appeal to the High 
Court of Patna, and the learned Judges be- 
ing of opinion that it was necessary that 
the facts should be tried, set aside the order 
of the Subordinate Judge ang remanded 
the case for a trial on its merits: e 

The Subordinate Judge then took evidente 
and gavejudgment. He held that the trans- 
fer by the husband to the wife in 1876 was a 
bona fide and not a nominal or illusory 
transaction. He held further that Durga 
Dutt Singh made over possession of the 
property to his wife in pursuance of the 
hiba bil-ewaz. 

One point arose in thé argument before . 
the Subordinate Judge in connection with 
the transfer of 1876, which it is admitted 
had never been previously raised in any 
proceeding. It related, in fact, to the point 
which their Lordships-have to. decide now, 
namely, whether under the hiba-bil-ewaz the 
mother of the plaintiffs took an absolute 
title which entitled her to alienate the pro- 
perty conveyed to her, It was contendéd 
by the plaintiffs in the course of the argu- 
ment thatshe had no right to mortgage 
the property in 1890. This view has been 
accepted by Mr. Justice Das, one’ of tha 
learned Judges before whom the appeal 
came for hearing after the remand.’ Mr. 
Justice Das held that as Durga Datt was 
a Mithila Brahmin governed by the Mi- 
thile Law, the gift that he made. to his wife 
did not convey to her an: absolute tifle 
giving her the power of alienation and that, 
therefore, the transaction was ineffective, 
Mr. Justice Foster has taken a different 
view. On account of this differences of opin- 
ion the case went before the ‘Chief Justice, 


annas and odd shares in Taluka Laheri Sir Dawson Miller, who hag agreed with Mr. 


under thé terms of the document of the 
1:th April, 1876, executed by their father; 
that the latter owed a sumof nearly two 
lakhs of rupées to the Maharaja'of Dar- 
bhanga, and that his wife was inno respect 
responsible for the débt, and that "Durga 
Dutt Singh, taking advantage of his posi- 
tion of authority and influence over his "wife 
mortgaged the property.” aed that “she was 
jnduced to become a party thereunder bya 


Ld 
- 


Justice Foster and has held that on a: pro 
per construetion of the doeument of 1876, 
full rights were conveyed to the Bahuasin 
by Durga Dutt Singh, and she had an - 
absolute titlein the property: Heagreed 
with Mr. Justice Foster and accordingly 
dismissed the suit. > 
The hiba-bil ewaz of April 17th, 1876, 
begins with describing Durga Dutt Singh 
as the absolute proprietos of 7 &unae 8 
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gandas of the property. Itthen recites that 
there was a decree against Durga, Dutt for 
Rs. 41,000 odd. It was under execution in 
the Oourt of the District Judge. The debtor 
further states in theshiba-bil-ewaz that he 
was unable to procure money for the pay- 
mentofthe decretal amount,and then the 
document proceeds as followa :— 

“As a sale (of the property) will entail loss 
of the said two milkiat properties on sale, 
belonging to me, the executant, I, of my 
own free-will and accord, have out of the 
said two mayzas on sale made a gift for a 
consideration (hiba-bil-ewaz of 7 annas 82 
gandas share, ete.) together with fruit- 
bearing and non-fruit-bearing trees, ahars 
pokhars, reservoirs, tanks, pucca and kucha 
wells, sair, salt-sairs, occupied and unoceu- 
pied houses of tenants, all zemindari rights, 
which I have in my possession up to this 
time, without participation of anyone, to 
my wife Musammat Anuragin Bahuasin on 
receiving from her Rs. 41,532, as. 6 p. 8 
k.16 m.18 in cash and having paid therewith 
the decretal amount due to the said decree- 
holder got the properties released from sale 
and put the said Musammat in possession of 
the gift properties. The said Musammat 
should have and hold possession of the gift 
preperties and enjoy the produce thereof 
generation after generationand I, the execut- 
ant,and my heirs and representativesineither 
have nor shall have any demand or dispute 
with respéct tothe gift properties or the con- 
sideration thereof as against the said Mu- 
sammat, her heirs and representatives. 
Should I, the executant, my heirs and re- 
presentatives make any claim or put for- 
ward amy demand in respect oi thè gift 
properties or the consideratiom thereof the 
same shall be deemed null and void." 

Their Lordships have no doubt that it 
was nota gift pureand simple. Upon the 
findings of fact arrived at by the Courts in 
India the transfer was for consideration. 
The consideration was not illusory; it was 
substantial. Underthe Muhammadan Lawa 
transfer by way af a hiba-bil-ewaz is treated 
asa sale and notasa gift. The limitation 
imposed by the Mithiia Law, which declares 
that gifts by husbands will only convey a 
life-interest to the wife-applies exclusively 
to pure and simple gifts, and not to a gift 
for consideration such as in the present 
case, It is unnecessary in this view to refer 
to the decisions cited on behalf ef the 
appellants, elf may bo desirable, however, 
to draw attentiontos, 8 ofthe Transfer of 
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Property Act (IV of 1882), which declares 
as follow s:— : 

"Unless a different intention is expressed 
or necessarily implied, a transfer of pro- 
perty passes forthwith' to the transferee 
all the interest which thetransferor is thet 
eapable of passing in the property,and in 
the legal incidents thereof.” 

In Surajmani v. Rabi Nath Ojha (1) the 
question turned on the word ‘malik’ used in 
the transfer tothe donee. This Board held 
that full rights of ownership were transfer- 
red to the donee in that case. , x 

Lord Buekmaster in Ramachandra Rao v. 
Ramachandra Rao (2) broadly laid down the 
principle as follows :— 

“Their Lordships do not, therefore, propose 
to embark upon the consideration of what 
the effectof the deed of gift in favour of 
Thulja Boyee might be correctly determined 
to be, bubas some misapprehension appears 
to exist as to the effect of certain decisiona 
of the Board, and notably one in Suraj- 
mani v. Rabi Nath Ojha (1) their Lordships 
think it desirable to remove this doubt, lest 
error should creep into the administration 
of the law in'India with regard to the rights 
of a Hindu widow. Inthecase referred to... 
when originally heard beforethe High Court, 
it had been stated that under the Hindu Law 
in the case of a gift of immoveable property 
to a Hindu widow, she had no power to alien- 
ate unless such power was expressly confer- 
red, The decision of this Board did no more 
than establish that that proposition was not 
accurate, and that it was possible by the use 
of words of sufficient amplitude to convey 
in the terms of the gift itself the fullest 
right of ownership, including, of course, the 
power to alienate, which the High Oourt 
hed thought required to be added by ex- 
press declaration.” | " 

In this view of the case itis unnecessary 
to discuss whether the suit was barred under 


, the Statute of Limitation, or whether it was 


maintainable having regard to the fact that 
the concellation of the documents was not 
asked for inthe plaint. Assuming that the 
plaintifis are right in their contention, 
that the suit is not barred, nor are they 
precluded from claiming the property in 
suit, thefr Lordships are clearly of opinion 

(1) 35 I. A. 17; 30 A. 84; 5 A. L. J. 67; 12 0. W.N. 
231; 18 M. L. J, 7; 10 Bom? L. R.59; 7 C. L.J, 131; 
3M.L. T. 141 (P. O.). 

(2) €7 Ind. Oae. 408; 49 I. A. 199: 30 M. L. T. 154; 
26 OO. W. N. 113; 45. M. 320; 35 O. L. d. 545; 18 L, W, 
1; (1922) M. W. N. 389; 20" A. L, J. 684; 43 M. L, J. 18j 
21 Bom. L. R, 903; A, I, R, 1922 P, O. 80 (P, ©), 1 
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that the terms of the transfer conveyed 
to “the transferee full rights of ownership. 
As they understand the Mithila Law a 
simple and pure gift by the husband to the 
wife does not convey to her absolute owner- 


ship. - She takes it only for her life with-. 
out anyright of alienation unless power, 
of alienation is expressly conferred on her.. 


In this case it is clear that all the rights 
of ownership are actually conveyed to the 
wife. 
either in principle or upon precedent that 
the Bahuasin, took the property in full right. 
of ownership. : ] 

. That being their Lordships’ opinion, the 
appeal fails and they will humbly recom- 
mend to His Majesty that the appeal should 
be dismissed with costs. 


K. J. B. Appeal dismissed. 


` Solicitors for the Appellants:—Messrs. 


Watknis & Hunter. Dn 
- Solicitors for the Respondents:— Mesers. 
Pugh .& Co. ^ e i 





i MADRAS HIGH COURT. : 
‘Larrurs Parent ÁPPRAL No. 193 or 1923. 
March 4, 1927. 
. - Present : —Mr. Justice Waller and Mr. 
Justice Madhaven Nair. , 
' JAMBULINGA. PATTAN AND ANOTRER 

- Dgrenpants Nos. 1 AND 2—ÀPPELLANTS 
: versus 4 
AKILANDA. ASARI AND O0OTARRS— PLAINT-. 
.IRFS.Nos. 1 AND 2 AND DmrENDaNTS Nos.3, 
ri B7 T. 10, 12, 15 AND 17 —HRESPONDENTS. 
- Civil Procedure. Code (Act V cf 1908), s. 92—Suits 
really. involving relief falling within s. 92—Necessity 
of sanction. `° ` 


.^* Where a suit really involves the granting of any 


bf the reliefs mentioned in s. 92 of the Oivil Pro- 
cedure Code it refjuires the sanction of the Advocate- 
General under that section, although there is no 


i * 


express prayer in the plaint forany of such reliefs. e 


fp.863, coll.) —— 
+ The plaintiffs instituted a suit for the recovery of 
. gertain properties from the defendants under O.I, 
' p. 8, Civil Procedure Code, alleging that the pro- 
erties had been endowed by the blacksmith and 
EEE community for conducting certain charities, 
that the community appointed defendants as trustees 
' pnd that as the Ist defendant had refused to keep 
accounts and refused to allow examination of them 
py the community and was misconducting himself in 
‘managing the-trust he was removed and the plaintiffs 
were appointed trustees : M 
| Held, that the suit was really one falling within 
the purview of s. 92, Civil Procedure Céde, and could 
Bener instituted without the sanction of the Advocate» 
* 


eneral. [ibid.] 
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Letters Patent Appealagainst the judg- 
ment and decree of Mr. Justice Odgers, 
dated the 10th March, 1925, in S. A, No. 676 
of 1222, preferred against the decree of the 
Court of the Subordinage Judge, Trichino- 
poly, in A. S. No. 3 of 1921, (A. S. No. 24 of 
1919, District Court, Trichinopoly), pre- 
ferred against the decree of the Oourt of. 
the Additional District Munsif, Kulitalai, 
in O.& No. 209 of 1916. (O. 8. No. 130.of 
1914, District Munsif's Court, Srirangam). - 

Messrs. T.V. Muthukrishna. Aiyar and- 
S, Krishnamurthi Aiyar,for thg Appellants. 

Mr. Viswanatha Sastri, for. the Mespond- 
ents. ; TT T 

JU DGMENT.—Defendants Nos. 1 and 
2 aretheappellants. The plaintiffs' case is: 
that ihesuit properties have been endowed 
by the blacksmith and Kammala commun- 
ity for conducting certain charities, that 
the community appointed defendants Nos. 
l and 2 as trustees and that.as the lst- de- 
fendent was misconducting himself in man- 
aging the trust he was removed and. that 
the plaintiffs were appointed trustees, Con- 
sequently they sued for the: recovery of the 
properties from the Ist defendant and for 
other allied reliefs.. They instituted the 
suit under O. I, r. 8 of the Civil Procedure 
Code. Objection was taken in the lower 
Courts that asthe scope of the suit showed 
that itfell within the purview of s. 92 of 
the Civil Procedure Code and as the 
plaintiffs had not obtained :the requisite 
sanction under that section, the suit should 
bedismissed. The first two Oourts upheld 
this plea but the learned Judge (Odgers, J.) 
in second appeal holding that sanction was 
not rfecegsary set aside the lower Court's 
decision and «emanded the case for disposal 
according to law. NP V 

The only question argued. in this Letters. 
Patent Appeal is whether the plaintiffs! 
suivis bad for want of the requisite sance 
tion. The decision of this question, wé 
think, must really depend essentially upon 
the construction of the pleadings in the 
ease, The plaint shows that the plaintiffs 
complain that the lst defendant has not 
kept proper accounts and he has refused 
generally to allow the accounts to be exe 
amined by the community. Though thé 
plaintifis do not expressly ask for the res 
moval of the lst defendant from histrustees 
ship and fot their appointment a8 new'true. 
tees and for a declaration that the proper 
ties have become vested in them, it is clear 
thatthe object of the auiteda to get the „dig 


\ 
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missal of the old trustee -and the appoint- 
ment of the new trustees by the} cgmmunity 
recognised by the Court and to recover the 
properties through Court from the Ist de- 
fendant. Though the plaint is worded with 
care to escape from the ‘banof s. 93, Civil 
Procedure Code, a perugal of it will make 
it clear that the suit comes§within the 
Scope of that section. There is an 
allegation amounting to a breach of trust, 
and the reliefs asked for really involve the 
granting of.some of the reliefs contemplat- 
ed by s, 92, Civil Procedure Code, namely, 
the removal of a trustee, the appointment 
of a new trustee and the vesting of property 


in the new trustee and the administration . 


of the trust. Wehave, therefore, no doubt 
that the suit comes within the scope of s. 92 
of the Civil Procedure Code. M 

Various decisions of this Court and other 
Courts have been brought to our notice, 
but we do notthink it is necessary todiscuss 
them as this case is clearly covered 
decision of this Court in O. S. A, No. 106 of 
1925. The plaintiff in that case brought a 
guit claiming to be the lawful mutawalli 
ofa mosque in the Ohoolai Bazar. He 
plleged that the defendant was appointed 
manager of the mosque by the congrega- 
tion, that as he was introducing into the 
original mosque service new customs till 
then not observed in that mosque, he was 


removed by the Muhammadan worshippers : 


eta meeting and that he (the plaintiff) was 
appointed mutawalli of the said mosque and 
was instructed to file a suit and obtain pos- 
Session of.the mosque and its endowments 
from the defendant. The learned Judges, 
the Ohief Justice and Srinivasa Ayyatigar, 
d.,on a construction of the plait held that 
the suit.fell within the scope of s. 92, Oivil 
Procedure Ootle. In the case before us also 
the allegations in the plaint which we have 
noticed above are precisely similar to those 
contained in O. S. A. No. 106 of 1925. Asin 
that case, here-alsothe facts pleaded are per- 
-fectly clear that whether the plaintiffs be 
the lawful trustees or not, a matter which 
can only be decided ‘in a properly lodged 
‘suit, they are, by virtue of and have been 
ever since their appointment, de facto exer 
cisingthe functions of trustees and the lst 
‘defendant has no right to exercise them be- 
‘ause the plaintiffs have been lawfully ape 
pointed in his place and that, thefefore, thé 
ist defendant is to be deprived of his trus- 
-teeship and they should be reinstated in his 
Place, In these eciroumatances,. wa must 


i i 6 E. sey š a 
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hold that the present suit clearly comes 
within the principle of the ruling we have 
just referred to. 

We must, therefore, set aside the decision 
of the learned Judge .and dismiss thé 
plaintifi's suit with costs throughout. ^ ° 
LVN. Suit- dismissed, 


* LAHORE HIGH COURT. ^ ' 
Mis0gzLANEOUS Civin PgTiT)0N No, 413 


or 1927. p 


March 19, 1928. 
Present:-- Justice Sir Shadi Lal, Kr., 
. Qhief Justice, and Mr. Justice Zafar Ali. 
Mrs. MINNA HEATHERLY AND OTHERS— 
DEFENDANTS—PETITIONERS l 
i i versus ` : 
De. B. CO. SEN AN» OTBRRS—PLAINTIFFS— 
RESPONDENTS. ` 


* * 


[p. 861, col. 2.] E : 

„Debendra Nath Das v. Bibudhendra Mansingh’. (1), 
distinguished. "NERA 
i dod Persad Bhakt v. Benayek Missér (9), fol- 
owed, e 
Petition, under O. XLV, r. 2 ofthe Codé 
of Civil Procedure, for leave to appeal to 
His Majesty's Privy Council from the order 
passed by Sir Shadi Lal, Kr ,-Ohief Justice; 
and Mr. Justice Zafar Ali, on let April, 1927, 
confirming the order passed by Mr. Justice 


Broadway, on 29th January, 1926, in Pro- e 


bate Oase No. 10 of 1920. , uM 
Messrs. Shamair Chand: and Obedullak, 
for the Petitioners. co Em 


Lala Moti Sagar, R. B., for the Respond. , 


ents. 

"| ORDER.—This is a petition under 
O. XLV, r. 2, of the Civil Procedure - Gode 
(Act V of 1908) praying for a certificate 
that is required to appealto His Majesty 
in Council from an appellate order of & 
‘Division Bench of this Court. The learn- 
ed Counsel for the respondents opposes 


‘the application on the ground that thé 


case does aot fulfil the requirements of 


‘g, 110,' Civil Profedufe (ode, inasmuch ag - 


"the final order appealed from affirms the 


NS 


i 
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decision ofethe Court immediately below 
the Court passing the final order, and 
the appeal involves no substantial ques. 
tion of law”. ° 

The facts briefly are that a Judge. of 
this High Court sitting alone in exercise 
of its original testamentary jurisdiction 


- granted, after a prolonged enquiry, Pro- 


bate of the Will and codicil made by 
Mrs. Jane S. Kinner of Delhi to one B. 
O. Sen, the executor appointed in the 
Will. The caveators’ appeal from the order 
tf that learned Judge was heard by us, 
two Judges, and was dismissed. The case 
‘involved no question of law and we affirm- 
ed the findings of fact that had been 
arrived at by that learned Judge. 


‘Counsel for the- petitioner contends that, 
though an order of a Single Judge of a 
High Court may be appealable to a Division 
Bench of that Court, the former could 
not be said to.be ‘immediately below’ the 
latter, and in support of this contention 
he cites Debendra Nath Das v. Bibudhendra 
‘Mansingh (1, where on second appeal to 


. ‘the High Court the decree of the lower 


Appellate Court was set aside*by a Single 
Judge, but the judgment of the Single 
Judge was reversed on appeal bya Divi- 
‘sion Bench and the decree of the. lower 
‘Appellate Court was restored. “Thus the 
first judgment of the High Court reversed 
the decree of the Court immediately below, 
but this reversal was afterwards in effect 
cancelled with the result that the only 
effective judgment of the High Court 
affirmed the decision of the Court immedi- 
atety below (s. 110, Civil Procedure Code)." 


. Thus the decision of the Single Judge 


was altogether eliminated in applying 


. B. 110, In doing so, Jenkins, C. J., who 


delivered the judgment of the Bench, made 
the following'obs*rvationg:-- 

' “This appears to me to be the true 
result of the Letters Patent and the Code; 


2A 


* for the Code makes no provision for an 


appeal within the High Oourt, that is to 


: gay, from & Single Judge of the High 


Court. This right of appeal depends on 
el, 15 of the Charter (corresponding to 
cl. 10 of the Letters Patent *constitut- 
ing the High Court of Judicature, Lahore.) 

“And here I maf point out that.a Judge 
miting alone is not a Oourt subordinate 
to the High Court, but perfoyms a fync- 
tion directed to be performed by the 


» (3) 88 Ind, Cas, 745; 43 C, 90, 
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Hig} Court (cl. 36, Letters Patent) (cor : 
responding to cl: 26 of our Letters Patent). 
And thus no decision of a Single Judge 
can bt revised under s. 115 of the Gode." 
But it appears thaf the decision of their- 
Lordships of the Judicial Committee in 
Tulsi Persad Bhakt v. Benayek Misser (2) 
was not brought to the notice of the learn- 
ed Judges in the above case. In Tulsi 
Persad Bhakt v. Benayek Misser (2) a Divi- 
sion Bench of the Calcutta High Court 
had affirmed the decree of a Bingle Judge 
passed in the exercise of* tha original 
jurisdiction of that Court, and*the case 
involved no question of law. Their Lord- 
ships of the Judicial Committee in view 
of the last clause of s. 110 held that 
the appeal to His Majesty in Council 
could not be entertained. Thus “the Single 
Judge" was eonsidered by their Lordships 
to be "immediately below" the Division 
Court for the purposes of s. 110, Civil 
Proesdure Code, and it may be pointed 
out that ‘immediately below" does not 
necessarily mean “subordinate to." l 
We, therefore, are of opinion that the 
requirements of s. 110 of the Civil Pro- 
cedure Code are not fulfilled in the case 
before us, and we accordingly dismiss this 
petition with costs, 
Petition dismissed. ` 


R., L. 
(2) 23 C. 918; 23 I. A, 102; 7 Sar. P. O. J. 38; 12 Ind, 
Deo. (N. €.) 609 (P. O.) * | 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szconp CivinL APPEAL No. 142-B or 1927, 
March 30, 1928. 
Present:—Mr. Kinkhede, A. J. Q. 

YAKUBSHA-—DRFENDANT—AÀ PPELLANT 


versus 
KALUSHA —PraiNTIFF—HRESPONDENT, 
, Co-owners—V acant site—J oint possession —Presump- 
tron. “ 

Vacant possession goes necessarily with title and 
each co-owner must be deemed to have continued in. 
joint possession thereof, jp. 865, col. 2.] 

Second appeal against the decree in the 
Caurt of the District Judge, Akola, dated 
the 10th February, 1927, in Civil Appeal No, 
70 of 1926.. + 

Mr, M. R. Bobde, for the Appellant, 

Mr. G. R. Deo, for the Respondent, 

JUDGMENT.—This second appeal 
raises two points, (1) fitle and (2) limitas 
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on basis of a registered deed of*gift,*dated 
3rd August, 1886, executed by ‘defendant 


in favour of Rasoolsha the father of plaint- 


iff’ as* per Ex. P-l. The whole Of the 
house was owned by the donor Dawoodsha, 
The donee.was thus constituted a co-owner 
of the property in suit, to the extent of 
a moiety by the owner. Admittedly though 
there is & specifieation of the shares. by 
the donee there is no demarcation by 
metes and bounds of the premises gifted. 
The defence was that the gift was invalid 
on the,ground that the subject-matterof 
‘the gift was an undivided and undemar- 
cated share of the immoveable property, 
and as such inoperative under the Mu- 
hammadan Law. The defendant also raised 
‘the plea that the donee's title, if any, 
had extinguished by reason of adverse 


possession of the donor. Both these de-: 


fences prevailed in the first Court and 
consequently the plaintiffs suit was dis- 
missed by the Subordinate Judge.  . 
An appeal was preferred by plaintiff to the 
Courtofthe Additional District Judge, Akola, 
who by judgment, dated 19th January, 
‘1928, remanded the case for decisión on 
the merits, after pointing out that both 


under the Shia’ and Sunni Law possession: 


taken under the invalid gift of Musha 
transfers the property to the donee, citing 
Muhammad Mumtaz Ahmad.v, Zubaida Jan 
(1) as an authority for ‘the view. The 
question of delivery of possession follows 


ing.upon the gift was thus avery import-: 
ant question to be decided in the case, as. 


that point was not properly decided by 
the Subordinate Judge the case was nemand- 


ed tothe’ lower Court foy frésh decision . 


on the merits with special reference to the 


Question of the delivery of possession. The: 
plaintiff produced two exhibits marked. P-2. 


and P-3 which are rent notes, dated 23rd 
November, 1405, and 29th October, 1904, 
executed by Kishenamrakh and Mulchané 
Marwadi in the joint names of the donor 
and the donee, in respect of the. premises 
in suit, This association ofthe donee by 


the donor with himself in the’ matter: of 
obtaining rent notes from the tenants was’ 


a very important factor in the decision 
2n the question oi tbe validity of the 
git. , 

. After. remand the Court of first instance 
re-affirmed its. former findings by holding 
* (1) 11 A. 460; 16 T. A, 205; 5 Sar, P, O, J, 433; 6 Ind, 
Dec, (N. 8.) 121 (Pe), ‘ = 


 VAKUDBSHA ), EALUSHA; vo ~ 
tion. Plaintiff claimed title to a moiety 


~ . $6 

that the rent notes Exe. P-2 and P-3 were: 
not genuine, and that there was no satisfgc- 
tory proof of possession and enjoyment 
by the donee and after him by the plaint- 
iff within 12 years ofethesuit, Plaintiff, 


therefore, appealed to the. District Judge | 


against the dismissal of the suit. The Dis- 
trict Judge ina reversing judgment held 
the two documents to be-genuine and.drew 
the conclusion.that the gift was completed 
by delivery of possession of the undivided 
moiety to the donee, for otherwise the 
donor would not have cared to associate 
the donee with himself: as the, éo-owrier 
of the premises in taking the rent notes 
from the tenants, and that plaintiff had, 
therefore, established his title and posses- 
sion within 12. years. These conclusions 
are challenged in second appeal. l 

.l.have heard the arguments of the learn- 
ed Advocate for the appellant but I am 
not convinced that the decision appealed: 
against is incorrect: The very fact that. 
the rent notes are genuine makes it.highly- 
probable that the donor must have regards 
ed the donee asa cozowner with himself, and: 
consequently allowed him to figure asa 
co-lessor* with himself 


These documents contain “a 


recital, 


which forms the basisof the transactione’ 


that the property leased was the common 
property of the lessors. If Dawoodsha thé 
owner had. not completed the gift as ree. 
quired by Muhammadan Law which, he 
must be.presumed io have known, he 
would have been the-]ast person to accept: 
a -document containing’a recital which wag 
derogatory of his own. exclusive title to 
the property. = The ` District: ‘Judge ‘was, 
therefore, fully justified in drawing the 


inference he did from the proved fact that. 


the leases of 1904 and 1908 were grantéd. 
by tbe donor and the.domee jointly. They 
were, therefore, in possessicn of the prós 
perty as co-owners in.the year 1905. The 
second proved fact was that from the yeara 
1905 to 1914 the premises in question hid 
remained shut up. In other - words nö 
tenant occupied them. Vacant possession 
must necessarily go with title and each. 
co-owner must be deemed to have continü« 
ed in joint possession. The present. suit 
which.-was instituted on 2nd-October, 1923: 
was: well within- time andno question 6 


elifnitatign would consequently arise in tha 


Cage. . — e. o. p t d 3 
The decision appealed against ig sorrech 
UN 

" e l 


30-1 W im in the. transi- 
actions evidenced by Exs, P-9.and P-3,; 


* 
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andis upheld. The appeal fails and is 
dismissed with costs. ! ; ` 


. 8R. D. Appeal dismissed. | 
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, . MADRAS HIGH COURT.. 
AÀPPEAL AGAINST APPELLATE ORDER No. 138 
: or 19295. : 

. August 29, 1927. TED 
^resent:—Mgp. Justice Madhavan Nair and 
. , “Mr. Justice Jackson, | — 
;, T. R. KALIYA PERUMAL NAIDU . 
i AND OTHERS—ÅPPELLANTS | | 


N een versus 
"T. P. L.S. SUBRAMANIAM CHETTIAR . 
AND ANOTHER-—RESFONDENTS,  —— 
^ Res judieata-—Execution proceedings—Omission to 
object at early stdges—Right to raise objection at later 
stages.. i : 
Where the representatives of a judgment-debtor 
allowed execution proceedings tc goon without raise 
ing any objection and applied and got an adjourn 
ment of the sale in execution of the decree on waiv-' 
ing their right to fresh proclamatior. : . 
, Held, that it was not competent to them at a later 
stage of the proceedings to object to execution on 
the ground that it could not proceed without previous 
ao of the property sought to be sold. [p. 866, 


z Appeal against an order ofthe Court of 
the- Subordinate Judge, Kumbakonam, 
áted'the 24th November, 1925, in A. 6, 
o. 86 of 1925, preferred against that of the 
District Munsif, Kumbakonam, dated the 
22nd October, 1925,in E. A. No. 1152 of 1925, 
in O.S. No. 508 of 1922. . 
« Mr. Watrap S. Subramanya -Aiyar, for 
the Appeal = a 
ee . R. Govindachari, for the Respond- 
en 8, , . 7 
+ JUDGMENT. —Appeal against -Appel- 
late Order of the Subordinate Judge «of 
Kumbakonam ind. S. No. 86 of 1925. : The 
respondent obtained a decree on 5th Decem- 
ber, 1921, to the effect that 2nd appellant and 
two others should pay him a certain sum 
ofmoney and he might also proceed against 
pertain properties tharged therein. He 
proceeded against the properties without 
previous attachment.. Such procedure has 
the authority of Machullathil Chandukutty 
y. Karuvathanchert Keezana (1) but whe- 
her that authority should or should -not be 
followed is not the point before us; because 
the lst appellant and the Special Receivers, 


| j (1) 87 Jnd, Cas, 567; A. I. R. 1025 Mad 1083, 
te, 


* 
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in insalvency who were acting with him 
after Jhe insolvency of the original judg- 
ment-debtors alldwed the execution pro- 
ceedings to go on without raising the ques- 
tion; and it. is now pleaded tha$ their 
omission to do so cosstitutes res judi- 
cata. ` 
The proceedings were frequently adjourn- 
ed at the instance of the appellants (vide 
counter-affidavit dated 19th April, 1924)until 
in March,.1924, the 2nd appellant appliéd. 
for one month's adjournment of the sale, 
consenting that it should be heldon 10th 
April, 1924, without a fresh pfoclamation.. 
Before that date, however, another cfaimané 
was setup and the matter dragged on till, 
October, 1925, when the sale was posted for 
the 22nd. On the 21st the appellants applied 
to have the execution petition dismissed on 
the ground that the decree being a pre- 
liminary decree was not executable, ^. 
''he question for determination.is whe- 
ther when they were fully apprised of the. 
execution proceedings, and when they took 
8. month's adjournment, as a matter of grace, 
it was nat, then incumbent upon the appel- 
lants to bring forward the present plea of 
non-executability. When they waived ihe 
right to a fresh proclamation they undoubt- 
edly gave the respondent to understand 
that there would be nofurther oppositicn 
on their part, and it was on that under- 
standing that he consented to the adjourn. 
mentofa month. Oan they then come for 
ward with a plea cutting at the root of 
the execution? l 
There is no statutory obligation bind- 
ing the judgmént-debtor to disclose hia. 
full defence at the inception of the execution 
proceedingeas though s: 11, Expl. IV, Civil 
Procedure Codd, had been made applicable. 
tosuch proceedings. At the same tjme, it cans 
not be said that this omission constitutes for 
the judgment-debtor a charter of chicanery, 
Tt is incumbest upon him not to defeat 
the decree by improper delays and if in any 
particular case he is shown to have resorted 
to such methods the Courts will not assist 
him [see Privy Council rulüfg in Rajah of 
Ramnad v, Velusami Tevar (2)]. Of neces 
sity, therefore, this question turns upon the 
particular circumstances of each case, as 
will be found emphasized in Chidambaram 


Ay 


^ (5) 59 Ind, Čas.®880; 40M. Li J. 197; 19 A. L. J. 108; 
13 L. W. 380; (1921) M. W., N. 51; 33 O. L.J 218; 250, 
W, N. ax 93 Bom, L.R, 701; 29 M, L. T, 315; 481 
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Chetti v. Kandasami Goundan. (3). Ja that , 


ease a material consideration was whether 
clear notice that the validity of the execu- 
tion: was in question had been given to a 
party who was adwissd. that the terms of 
the proclamation were about to be settled: 
and it was found that the party had no 
notice of the attachment, which Oldfield, J;, 
remarks led him to hold that failure to 
raise the question of ownership in the pro- 
clamation proceedings.did not constitute 
res judicata. Sohwabe, C. J., also observed 
that the deoesion in that. case was confined 
to the flartieular facts of the case. 

~ la the present case the appellants not 
only knew that the actual sale wasimmin- 
ent,but consented to its. being held after 
a month's grace -to allow them to dispose 
of the property if possibly- by private ne- 
gotiasion; which is very different from.a 
ease where & party without notice of what 
was likely to be decided against him. failed 
to püt--in an appearance.- In. Rajilagiri- 
pathy v. Bhavani Sankaran (4) it is -held 
vhat an application to. transmit a -decree 
is sufficient notice to a judgment-debtor-that 
the validity ofthe decree is asserted, and 
itis incumbent upon him to dispute. the 
validity;ifso advised, at that stage; other- 
wise his omission will count as.7e8 judicata, 
^ It is hardly necessary to.examine. every 
reported case; once itis held that. £he deter; 
mination of:the question turns upon the 
particular facts, but the facts in Coventry.v. 
Tulsht Pershad Narayan -Singh (5) where 
kiso:. a plea "of res judicata’ was. upheld 
are very..similar to those of the present 
case, Py is ‘ ` $ ^y 7 ` oa E 
>The Special: Receivers appointed'to ad- 
minister .the-. judgment-debtor's estate, 
after’ the jnsolvency, seem to. have. been 
very ‘remiss in settling the respondent's 


clear claim -as.a secured creditor, and by . 


October, 1925, it was altogether too late for 
them 'to.raise'any objection against the ex» 
&cution, the propriety of which they had 
not previously challenged. - M 

‘~The appeal “is. actordingly dismissed 
with costs. : ik: ou at un 
© V.N. v, 0o c^ Appeal dismissed... 
7 (3) 74 Ind, Cas. 155; 46 M. 768; (1923) M. W. N. 571; 
45 n L. J. 346;.18 L. W. 757; A.I R. 1924 Mad. 1 
Sra Ind. Gas. 103: 47 M; 641; 19 L. W. 650; 47 M. 
L: Y, 4; (1024) M. W. N. 527; A. J. R. 1924 Mad, 


613. M ee 
~ (5) 31 O. 822; 80, W, N 672, . 
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LAHORE HIGH COURT. .. 
-Secono Orvin Appgs No. 1355 of 192% 
November 4, 1927. 
Present: —Mr. Justice Dalip Singh. 
KISHEN SAHAI ano ANOTHER-—PLAINTIFES 
—~A PPELLANTS Pe 
versus  * 
Fieu SHAM LAL-BADRI PARSHAD ? 
rurouegs GOPI RAM—DEFENDANTs— __ 
E ResPONDENTS. a 
Principal and agent—Suit by principal for money had 
and received by agent—Appeal—Objection as to frame 
of suit for the first time in appeal, maintainability of, -. 
An objection as to the frame of spit being a point 
of law when patent:on the record, can bè raised for 
the first time even in appeal. ip. 868, col.2] . 
A principal ean sue an agent for a sum of money 
had and received on his behalf and may also bring 
a suit for accounts. [ibid] © -. | mM 
Second appeal froma decree of the 
District Judge, Gurgaon at Hissar, dated. the’ 
8th February, 1927, reversing that of the 
Senior Subordinate Judge, Gurgaon, dated 
the 8th June, 1925, © u’ 
i Lala Jagan Nath:Aggarwal, for the Appels 


ants, Gad 
: Lala Sardha Ram, R. S., for the Responds 
ents. ZEE Sage 
--JUDGMENT.—This.. was a suit fof 
recovery. of R3. 1,000. principal and interest 
on the basis;of.an alleged sale by forward 
contract, The plaintiffs stated that in 
pursuanea of ‘this-contract they had dés- 
patched :537 maunds of gowar.valued at 
Rs, 2,478-3-0 and had received Rs, 2,225, the 
balanca, 4. 6, the difference between, the 
contract price and the: price received, being 
Rs. 253-3. Qua the balance of 463 maunds 
they alleged that the défendants stopped 
them-from sending the same. They also 


claim (Tt f 00. 0^ 
_ Rs ap. ! - z 
. 135 0 0 alleged to have been advancad 


as a Security for the due per- 
: formance of the, dontract of 


sale. Wu T 
22 0 0 asthe price of 88-bags sent t6 
the defendant- . , i 


| 'à 3 0 as the costs ofnotioa, - .. i 
. 376 


. undeliveréd gowar o ^ <. 


5 14. 0 onaccount, of: tulat at Re, 1.9 
in is erc nb. ry Nd » 
- 270 8 9 interest at: 12-"annas: per cent, 


A 
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plaintiffs to,varioüs persons. They also 
pleaded that the transaction wasa wager- 
ing contract.. They admitted receipt of 
,533.maunds of gowgr but pleaded that the 
contract bad heen settled on thedue date 
by: payment af difference and later this 
quantity was sold on the plaintiffs’ instruc- 
tions for Rs. i,417-12-9. They admitted 
receipt of Rs. 135 but alleged that the 
plaintiffs took back Rs. 2. They denied all 
other items and stated that on this and 
other transactions Rs. 800 were due to them 
‘from the plaintiffs. 
' The trial Court decreed the suit hold- 
ing that.the defendants were commission 
agents but: construing:.s, 230 ofthe Con- 
tract.Act as empowering the plaintiffs to 
‘gue them: as principale, it held generally 
‘that:the defendants’ had failed to prove 
“their allegations.’ On appeal the learned 
‘District ‘Judge - held that the suit in the 
form in which it was brought on the 
finding that the defendants were commis- 
Bion agents was not maintainable, On 
the question of the contract: being wager 
he held that the defendants had failed to 
prove their allegations. He' gave no other 
tinding “but. ‘on the first. contention He 
Bocepted: the: appeal and “dismissed: the 
&uit: 2 "C E 
‘this "suit was 


dà xq 


this transaction. The suit: was finally sent 
to arbitration and the  arbitrators gave -ari 
award in which the present defendants 
got & decree for Rs. 67-8 on two other 
transactions entered into between fhem- 
selves and thee plaintiffs ‘as commission 
‘agents. Qua the transaction in suit, how- 
ever, the arbitrators expressly excluded it 
from the ‘award and it was accordingly 
exeluded from the decree. 

. in appeal, Counsel for the appellants has 
‘contended that in view of the defendants 
having brought their cross suit in which 
allother items -have now: been merged 
“into’a decree, the present suit ‘can proe 
ceed as a suit for acconnt qua this transac- 
‘tion, I: must, However, „hold thatr it- is 
impossible to .80, ‘treat it, The issuesein- 
‘volved’ in ‘stich “a cage would Be wholly 
"Uifferent.and if the plaintiffs chose wrongly 
qo assort the transaction ‘¢f sale, when the 
t e 


/, € 
e 


Ld 


45i ,.. š Sae x a> xl DS + 
'KisHEN SAHAI v. SHAM LAL-BADRI PARSHAD. 


10844. O. 1928 


defendants: were only commission agents; 
itis their» own lookeut if their suit is 
dismissed entirely. The position is quite 
different from that ofa plaintiff not mak- 
ing a point clearin his pleadings. There 
were also definite allegations of sale by 
way of forward contract andifit is held 
false it seems tome that there should be 
an end of the case unless special cir- 
cumstances show that no material pre- 
judice was done to any party by. altering 
the nature of the suit or that the materials 
before the Court were sufficiént to decide 
the suit. Nothing of this kind csfi arise 
in the present suit. Counsel forthe ap- 
pellants has contended that the learned 
District Judge should not have raised 
the point astothe frame of suit on his 
‘own initiative in appeal. In the first place 
on the pleadings it seems to me that the 
point wasraised by the parties in sub- 
stance iz notin so many words, secondly, 
nosuch objection seems to have been taken 
before the learned District Judge and 
thirdly, itisa point of law and patent on 
the record. Thereis plenty of authority for 
holding that such a point can be allowed 
tobe raised for the first time even in 
appeal. I, therefore, repel this. contentiom 
This necessarily involves with ita dise 
posal of the claim of Rs. 379 3on account 
of damages by way of profits and also item 
of Rs. 5-14 which goes with it, lt also to 
my mind disposes of the claim for Rs. 253 4 
because this sum i8 only arrived atas a 
difference between an ‘alleged contract 
price and the. sum: received; If the de» 
fendanjs were only commission agents and 
sold the goods at any reasonable price they 
could do so and, ib would be quite unfair 
now to suddenly call upon them to prove 
the rate on the date on which they sold the 
533 maunds which they admitted to have 
received. : 

* Bo faras Rs. 1395 is concerned, however, 
the matter stands on & different footing, In 
Halsbury's Laws of England, Vol, I, para, 
402 at page 188 it is stated'that a principal 
can sue an agent for a sum of money had 
and received on his behalf and may aleo 
bring a suit for accounts. It is true that 
in this case the plaintifs sued on the 
ground that they were vendors, but at 
any rate they asserted receipt of money-on, 
their behalf by defendants which was ta 
cover profit or loss, It is et aaa by 
Counsel for the respondents that as there 
is no allegation thaf there” was profit ox 
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that there was no profit or no loss, the 
plaintifs cannot recover this sum. It. 
seams to me, however, that the» more cor- 
rect way oflooking atit is that the plaint- 
ifs having asserted: and the defendants 
having admitted for Rs. 135 it was for the 
defendants to show how title in this Rs, 135 
which was to cover profit or loss, had pass- 
‘ad from its owners the plaintiffs, to them. 
Oa thisgpoint, according to the plaintifs on 
the due date rate was Rs. 3-12. If we were 
to take this rate the plaintiffs have 
already recgived more than what is due 
from ‘the defendants. The defendants, 
However, allege that the market-rate was 
Rs, 4.10 and in their written statement 
stated that the forward contracts had on 
the due date been by an arrangement set- 
tled at Rs. 4-3-9, The plaintiffs ableging 
themselves to be vendors naturally put a 
low rate and the defendants who then were 
in a position of defending their possible 
position as vendees naturally put a high 
rate, The parties have shifted their ground 
now and the appellants’ Counsel urges 
that the defendants’ admission should bind 
them and the respondents’ Counsel urges 
that the plaintiffs’ admission should bind 
them. The finding of the trial Oourt was 
that the rate was Rs. 3-12 and on taking 
the evidence into consideration it seems to 
me that the rateof Rs. 3-12 or Rs. 3-13 18 
the most that can be deduced from it. If 
the rate is taken at Rs. 
then nothing is due to the plaintiffs. 

I, therefore, dismiss this appeal with 
costs. 

R.L 


Appeal dismissed. 
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MADRAS HIGH COURT. 
‘SECOND Orvin APPEALS Nog. 1550 AND 
1551 or 1922. 

September 8, 1927. 
Present:—Mr. Justice Wallace and 
Mr. Justice Thiruvenkatachariar. 
SENAPATI NARAYANA PATRUDU 
AND OTBERS— DEFENDANTS—À PPELLANTS 
versus 
Tun MANAGER or PEDA MARANGI 
ESTATE AND OTHERS—PLAINTIFF3— 
e, ; RESPONLENTS. 
Madras Estates Land Act (I of 1908), s. 27——Swit 
for rent—Eent not previously ascertained—Quit, whe- 


ther maintaigable---Method of ascertaining rent. 
A- suit for rent under s. 77 of the Madras Estates 


Land Aet ean be*maintained even ii the rent bas : 


312 or Rs. 3-13. 


863 


9$, MANAGHR, PADA MARANGT ESTATE , | 
not.bean fixed or.asertained, under. Chaps. TIL apd 
IV of the ‘Act. [p/870, cd l.] — MN 
Vabaloreddi Mallayya v. Narayana Gajapathiraju 
xI), followed. 2 
Rangayya 
uished. 
“In all cases -where 
ascertained under: ss. 
not already fixed, the .Court, in 
when the amount of rent is in dispute, should as 


part of its duty ascertain the amount, It is ‘open to 
-by ascertaining ‘the rate 


Appa Rao v. Boba Srivamulu,(2), disting« 


the tent is “mot known ‘or 
35,30'or'45 of the ‘Act, Or-Ià 


'&, guit under-s. 75, 


] Bo 
ed the melvaram 1n 8 


garily restricted 

time of the grant of the inam. [p. 871, col 2, 
Second appeal against the 

District Oourt of Vizagapatam, in A. 8, 


Nos, 294 of 1919 and 221 of 1921, preferred 


respectively against those of the Court 
of the Sub-Oolleetor of „bhe Parvati- 
pur Division, in E. L. 
and 74 of 1921. 
Sir K. V. Reddi, Kr., and Mr. P. V. Ranga» 
ram, for the Appellants. f 
Mr. 
spondenta. 
- JUDGMENT .—These are two appeals 
under the Madras Estates Land Act. The 
suits were filed under s,77 of the Act by 
the plaintiff-landlord against the defend- 
-ants for arrears of rent. Oneof the suits is 
fled for the arrears of Fasiig 1325 to 1327 
and the other for Faslis 1328 to 1330. 
. The facts necessary 
appeals are that plaintiff granted melwa- 
ram of the suit land, which is admitted to 
have been ryoti land, 8s inam to the 


for disposal of the 


Suits Nos, 110 of 19 18, 


V. Govindarajachari, for the Ree 


defendants' predecessor in lieu of .service.. 


In Fasli 1325 (December 1914) the plaintiff 
resumed the inam. There was 
litigation about the matter ‘of this resump- 


' tion, butthe Civil Court eventually on 27th 


February,1918, upheld it, The plaintiff 
now sues for arrears of rent on the land 
from the date of resumption. The lower 
Appellate Court fixed annual rent at 
Rs 600 and has decreed that sum for the 
suit faslis with interest, and the defend- 
ants appeal. They do not dispute that 
they are bound to pay rent. They argue 
that, since the rent was not ascertained,. 
no rent having been paid for the period 
.during which the yam was in force, no 
guit for rent under s. 47 lies "until the 
pent has been ascertained, because until 
then it if an e anomaly to epeak of rent 
“being due" or of an “arrear” of rent. 


some 


Pi 


~ 
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`The learned Vakil for: the appellants 
pressed on ug the contention that the scope 
of the Act was that Chaps. ILI and 1V were 
intended to dea] with proceedings for the 
ascertainment of sent, Chap. V with the 
payment ofrent, and then Chap, VI with 
the recovery ofrent bya suit or distraint, 
and argues therefrom that, unless the rent 
has been ascertained under Ohaps. III ‘or 
IV or has been already fixed, no.suit under 
Chap. VI willlie for its recovery. We 
úre unable, however, to hold that the Act 
does actually contain any such compre? 
hensive or exhaustive scheme. The only 
sections in Chaps. III and IV which deal 
with ascertainment ofrent are ss. 25, 40 and 
45,and these deal with certain exceptional 
cases and leave untouched the ordinary 
case of rent due by an occupancy tenant. 
There ig in fact no special procedure or 
agency provided in the Act by which in 
gny and every case the amount of rent is 
to beseparately fixed or ascertained before. 
&suitforitcan be*filed. To hold, as the 
appellant contends, that in -all cases in 
which ss. 25, 30 or 45 do not apply, the 
rent must be ascertained by a tender of 
patta and a suit thereon is to hold that for 
the extraordinary cases, a simple procedure: 
has been: provided, but for the ordinary 
cases a most cumbrous procedure has been 
prescribed. Wecannot agreethat this is 
the meaning ofthe Act. 

Obviously then the Act intended that 
in all cases where the rent was not ascer- 
tained under ss. 25, 30 or 45, or is not 
already fixed, the Court in & suit under 
8: 77, when the amount of rent is in 
dispute, should as part of its duty ascertain: 
the amount. And this is no new procedure. - 
After all, rent which has been or is fixed 
only means the rent which has been. 


uniformly and lawfully paid for a series. 


of years or aerent agreed upon by- 
the parties or -a rent which has been 


already determined by a decree of Court.- 


In, the first two cases, ifthere is any dispute 
asgo theamount of rent, the authorities to 
decide that dispute must in the last resort 
be the Court, Probably in 99' per cent. 
of suits under 8.77, the ainountof rent is in 
dispute and has not been fixed prevéously 
by Court or agreement. Parties come to 
Court because they cannot agree as to the 
rateof rent. To accede to. the appelldnt’s 


argument that a suitunders. 77 will only , 


lie if the rent has been, fixed by some 


would be to hold that the graat-majority’ 
of the Buitstried under s. 77 and all the. 
suits in Which the: Court has -in- the- 
slightest degree  interfered. with the: 
amount of rent claimed were not maintain. 

able in law, and. that in a maintainablé- 
suit under s. 77 the defendant cannot be 
heard: to say thatthe amount of rent is’ 
not correct because it. must have’ been 
dlready fixed. To such a desperate conv’ 
clusion we do not consider ourselves 
compelled tocome. Our view isthat taken by? 
è Single Judgaof this Court in Yabalareddy~ 
Mallayya v. Narayana Gajopathiranu - (1),- 
The appellant has referred usto a Privy. 
Oouneil decision under Act VIII of 1865- 
reported as Rangayya Appa Rao v. Boba? 
Sriramulu (2). But the procedure under: 
that Act was so different from - the proce-- 
dure under the present Act that that deei- 
Bion has, in our opinion, no bearing on thë- 
present case. Under Act VITI of 1865 thè- 
rent had to be fixed by the Revenue: Court. 
usually by a suit for acceptance of patta; 
and when it had been so fixed then -the suit- 
for rent; was brought in a Civil Oourt.- But“ 
under the present Act it is the, Revenue- 
Court itself that entertains the suit for rent;! 
- Now if 8.77 applies to the ordinary ease“ 
in which parties ure disputing’ ábout the" 
rate of rent, there is no reason why 16: 
should not apply to unusual cases which are“ 
not covered by ss. 25, 30 and 45. In fact; 


even with reference to ss. 25 and 45, itis: - 


clear that the Court trying -a suit under’ 
B. 77 has, in the case of s. 25, a duty to- hold 
the ryot bound to pay rent at a rate- not? 
exceeding the- rate prevailing -- for 
similar ‘lands with similar advantages in 
the neighbourhood if such informa- 
tion is available, and, in the case 
of s. 45, has a duty to decide what is 
the rent fixed on the land, and itis only 
when. the trying Court cannot, decide 
these points that sn application has to 
be made to the Collector to fix the rent. 
To uphold his argument the appellant's 
Vakil -had to contend that, though in 
these two sections an application to the 
Collector was prescribed only in the second 
alternative mentioned, yet the sections 
must mean that applications had to be 
made to the Collector even in the matter 
of the first alternative. This contentiog 


2 e + 
(1) 86 Ind.. Qas. 13; 21 L. W. 42; A. I. R. 1925 Mad. -. 
4 t 


(3) 27 M. 143; 8 Sar. P. O. J. 617; 6 Bom L. R. 241; 


ether authority than the trying Court, 80. W.N.162; 1t M. L. J: 1 (P. Oo 
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Beems to us wholly untenable on* the | 


language of the sections. 


Now the present case is a suit for: 


arrears’ of rent in which the amouht of 


rent has to be determined, and it is.a. 
oase which does not appear to come under. 
8s. 25, 30 or 45, It is'quite clear that it: 


does not come under either s. 45 or 30. 
Bome argument before us centred round 
the question whether it comes under 


B. 25, that is, whether it can be said that ' 


the defendant was a person admitted by 
the landlord to possession of ryoti land 
from the date of resumption of the inam. 
The lower Appellate Court has held that 
he was. The defendants in the lower Courta 
maintained that s. 25 did apply. Here, 
however, their learned Vakil has taken up 


the opposite position and maintains that. 


, it does not. The plaintiff also maintains 
' that it does not apply. As the land was 
all along ryoti and was not in itself the 
inam, it is not excluded from the defini- 
tion of ryoti land given in s.3 (16) (o). 


See Venkata Ramayya Appa v. Chakali- 


Veeraswami Gadu (3). Hence the defendant 
was in possession of ryoti land all along and 


. was not ‘admitted’ to possession of it on the. 


date of the resumption. It appears to us, 
therefore, that the District Judge was 
wrong in his view that he was so admit- 
ted and thats, 25 applies. The provisions 
of that section, therefore, are also not ap- 
plicabie, 

- The suit, therefore, falls under s. 77, 
and none of these exceptional sections 
applies. In such a suit, as we have al- 


ready held, when the rent is not already- 


agreed upon or known and,therefore, has 


to be fixed or ascertained, itis the duty of. 


the trying“ Court to ascertain it. One 
method of doing that, which for example, 


it is bound to apply under, & 25 is to. 


ascertain the rate prevailing for similar 


lands. with similar advantages in the neigh” 


beurhood. Such a principle may well be 
applied’ toa suit for rent against a terant 
when the rent is not already known or 
fixed. Such a method has been the one 
adopted by the lower Courts in the present 
case and if seems to us a method justified 
both by law and in equity. There is no 
reason why the defendants should occupy 
thé land ata lower rate than a ryot ad- 


mitted newly to the land would have. 


to pay. e ` 


« (3) 45 Ind. Oas. 421; 41 M.. 554; 34.M. L. J. 309; 23 
M, Lh. T 201; 7 L. wW, 908; (1918) M, W, N. 827, 
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The lower Appellate Court has ‘fixed 
the amount of rent on this basisat Rs. 600 
per annum, It has been contended by fha 
appellants that the rate of rent should not 
be increased beyond Rs, 140 which appears 
to have been the sum which was being. 
paid beforé the creation of theinam—or at 
least should be not more than Rs, 450 per 
annum which wasthe figure which the plaint- 
iff entered in 1903 in his accounts, Ex. M, 
as the nominal rent for purposes of calcula- 
tion of róad-cess at a time when the inam 
was still unresumed, The plaintiff bim- 
self claimed Rs. 800. As we lave said, 
there seems no obvious reasons why on 
resumption the defendant should not pay 
what a newly admitted tenant would be 
bound to.pay. What is the fair and reason 
able rent onthe land is really a question 
of fact, and in second appeal. we will not, 
go into the question of the correctness of 
that rate. provided the principles upon, 
which that rate has been ascertained 
are legally correct. We decline to interfere 
with the finding of the lower Appellate 
Courton this point. " 
Finally«a question of interest was raised, 
but we can 8ee no reason why interest 
should not be awarded. The defendant has: 
retained possession of the money which. 
ought to have been paid by him to his 
landlord and has had the benefit of the 
interest on those sums. The decree will. 
however, have to be slightly altered to 
fix the dates from which interest is pay- 
able, and it will be ‘declared that interest: 
for each fasli is payable from the first day. 
of the succeeding fasli, With this modi-. 
fication we dismiss the appeals with” costs: 
(one Pleader's fee).  . 
' A memorandum of objections has been 
filed by the respondent which is concerned 
with the reduction by theJower Appellate 
Gourt to Rs. 600 of thetrial Court's figure: 
of Rs. 650. Wedo not see that the lower 
Appellate Court has eommitted any error. 
of law in fixing the figure at Rs. 600 agd 
we, therefore, dismiss the memorandum of 


objections, : 

NY. Decree modified wa o 
A A ppeals dismissed. 
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^ MADRAS HIGH COURT. 
: FULL BENCH. 
_-APPE«L8 Neg, 58, 69, 70, 387 or 1919, $ 
ME AND 39 cr 1920. > 
LwrrEnsS PLTENT APPEL No. 99 op 1925 


AND ` 
"APPEALS Nos4 260, 268 352 anD 353 oF 1921. 
May 3, 1927. 
Present:—Justice Sir William Watkins . 
Phillips, Kr., Mr. Justice Odgers and Mr. 
: Justice Srinivasa Ayyangar, 
RAJAH D. K. THMMANAYANIM 
. BAHADUR VARU, RAJAH or 
© KALAHASTI DEAD anpcTaerse— 
Deranvanis Nos. 1 ro 1], 16, 17 AND 23 AND 
© LEGAL BEPRESENTATIVES OF DEFENDANIS 
Nos. 1, 8 AND 13— APPELLANTS 
Versus 
RAJAH DAMARA KUMARA VENKAT- 
APPA NAYANIM BAHADUR VARU 


DEAD AND OTBEBS—PLAINTIFFS—RESrONDENTSE; 

Civil Procedure Code (Act V of 1908), O. X XI1,v.4 
Abatement --Joint decree in favour of several persons 
~—A ppeal—Death of ome decree-holder—Entire appeal, 
whether abates—Registration Act (XVI of 1908), s. 17 
(2) (vi)—Compromise outside scope of suit recorded 
and partly embodied im decree--Deed, admissibility 
of, in evidence, without registration in respect of 
part not embodied in decree— Transfer of Wroperty Act 
(IV of 1882), ss. 6 (d), 14—Maintenance . allowance 
fined by decree of Court—Assignment of arrears, valid- 
ity of —Perpetuities—Grant of maintenance allowance 
charged on tmmoveable property to certain person and- 
his male descendants, leyality of—Hindu Law— 
Maintenance decree in favour of widow charged on 
particular family property— Subsequent purchaser in 
execution of money-decree binding on family— 
Priority—Creditor of deceased testator having simple 
money-decree—Right to proceed against specific 
legatees—Administration aftion, necessity for—Sub- 
rogation——Partial subrogation, whether valid— Charge 
in favour of widow on specified properties —Sub- 
sequent purchasers, payment by,to allowance holders 


“with chérge on general estate—Priority— Limitation 


Act (LX of 1908), s. 19—Liability, admission of, by 
authorised agent—Denial of right to enforce in par- 
ticular manner, effect of. ' 
«Where an -appeal is tiled against a joint decree'in 
favour of more than one person and one of such 
decree-holders dies and the appeal abates against 


. him on account of no legal representative being 


brought on ‘record in time, the entire appeal against 
all the decree-holders abates inasmuch as it wond 


| béQuseless to set aside as regards two persons a 
‘decree which a third person can execute. [p. 833, col. 


1.) 
- Wajid Ali Khan v. Puran Singh (D, Srinivasalu' 


Chetti-v. Palankula Guraviah (88) and Narain Dag v. 
Sheo Din (39), referred to. : 
When a compromise is "recorded in a decree, not 


only those portions thereof which become operative 
' under the decree, are exempt from registration, but 


aldo the other provisions which,are not embodfed in 
the-decree, the mere recording "of a compromise 
petition by a Court being sufficient to bring it within* 
a, 17 (2) (vi) of the Registragion act. [p. 875, col. 
i 


Hemanta Kumari Debit v. Midnapore Zemindari 
m 


‘ 
e 


RAFAH OF KALABASTE v. VENEATAPTA N2YANIM, 


109.1, 0, 1928. 


Co., Lid. (2) apd Thazhathitathil Poovvanayi Ayissa Ve 


Puthan Purayil Kundron Chokru (5), relied on. 

Where a suit for partition by the junior members: 
of a joint family against a person claiming to be 
the holder af an impartible estate, was.compromised : 
by the grant of maintenmmee allowances to the 
plaintifs which were constituted a charge on the: 
estate and the compromise was embodied in the: 
original dezree but, exéept the declaration of im-. 
partibility, the other terms of the compromise were, 
omitted in the final appellate .decree as being beyond; 
the scope of the suit : M— 

Heid, (1) that the compromise which was recorded 
though not embodied in the decree was admissible in. 
evidence without registration; [ibid.] 

(2) that the charge must be held®to have been, 
created on the date of the compromise, so-8$ to make 
all the subsequent alienations by the holder sub- 
ject to the charge for maintenance. [ibid.] 

Where a maintenance allowance has been fixed and, 
decreed by Court, the right is merely the right to a` 
fixed sum of money and itcannot be said to be 
restricted in enjoyment to the -maintenance-hdlder. 
is the transfer of such a right is valid. ‘[p. 875, col. 


Ranee Annapurni Nachiar-v. Swaminathan Chetty 
(7), followed. NM 
An assignment of arrears of máintenance "which; 
have accrued due under.& decree up ‘to ‘the date of; 
the assignment is not open to any legal objection: 
2 His ground that it isa partial transfer of a decree. 
ibid | 
Muthiah Chettiar v. Lodd Govinda Doss Krishna 
Doss (6), referred to, l 
A provision in a compromise deed which makes a 
maintenance allowance payable to G and his male, 
descendants charged on immoveable property is not' 
invalid, at legat in respect of C either on the ground 
that it isa breach of the rule against perpetuities or 
that it creates an estate unknown to Jaw. .|ibid.] h 
A creditar of a deceased testator is entitled to, 
proceed against any portion of the estate of “the 
deceased including the portions in the possession of. 
general or specific legatees. If the creditor Wishes 
to proceed against particular property in .the hands 
of the legatees, he must, however, take appropriate 
proceedings, such as an administration action in 
which the respective rights of all parties’ can be 
determined Where however, no such proceedings are- 
taken and the creditor is content to take a mere 
money-decree, a purchaser in execution of that 
decree cannot claim priority over a prior charge 
created in favour of a particular legatee by ihe. 
testator. [p. 876, col. 2.] Y 
Ram Dhun Dhur v. Mohesh Chunder Chowdhary. 
612), Ambikn Charan Dutt v. Mukto Kishori (13), - 
Bepin Krishna Ghose v. Byomkesh Deb (14) and Gade; 
Lakshme Narasimham Pantulu v. Pilldlamarri Jaga- 
nadha Row Pantulu (15), relied on, Uu 
A charge on joint family property created by a. 
decree for maintenance payable to the widow of a, 
member of a joint Hindu family takes precedence 
over the right of a subsequent purchaser of the same 
property in execution of a money-decree binding on; 
the family. [p 877. col. 1] m 
Somasundaram Chetty v. Unnamalat Ammal (16). 
and Lakshman Ramchandra Joshi v. Satyabhatnalpt - 
(17), followed. ° Ex 
Under g. 74, "Transfer of Property Act, a partial: 
payment dis not givea right to subrogation unless. 
the prior debts are discharged. [p. 877, col. 2.] 
i H emen haian v. Meenatchi eNaidu (18), fola 
owad, eoce moa - 9.9. 7 te ~ ‘Yi -> a srota 
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Where peraons have purchased property comprised . 
in animpartible estate and the purchase-money has 
been applied in payment of allowances'to other. 
members of the family charged upon the estate, ot 
where ‘the spurchase-money has been applied in *pay- 
ment of such aliowance-helders or of tha arrears 
of peishcush, it cannot be.said that there is any 
charge in favour of the purchasers when 
the-property purchased, whethef privately or in Court 
Bale, had never been -definitely allocated to 


Boy prior encumbrances. In auch cases the pure 


chaser cannot claim priority.over an earlier charge 
e of a widow on specified properties. [p. 878, 
Coi. 1. 

Where an acknowledgment by an authorised agent 
definitely admits “liability .to pay a-debt, it is im». 
material fo» the purposes of s..19, Limitation Act, 


that the right to enforce the liability in any par- . 


ticular manner is not admitted. [ibid | 
Sukhamoni Chowdhrani v. Ishan Chunder Roy (25) 


‘and Mani Ram v. Seth Rupchand 428), followed. 


Per Srinivasa Ayyangar, J. -The Registration Act 
itself isa mere legislative provision for the public 
record of^rights and the exemption of decrees‘and 
orders ofthe Court from the operation of s. 17 must 
also be regarded as based on the-consideration that 
decrees and orders of Court may also be regarded as 
suitable means of the public recording of rights. “Any 
decree or order of Court" in 17 (2) (vi) is; none-theedess 
any decree or order of Court because it is subse- 
quently modified or set aside, [p. 890, col. 1.1 


The circumstances under which rights are claimed 


on the ground of subrogation must be such as to 
leave no doubt as to the intention of the parties and 
also-as to the possibility of.an assignment if con- 
templated. [p. $90, col. 2.] : < 

Jia creditor of' & deceased person desires to :gues- 
tion any act of administration by .the legal repre- 


sentative of the deceased he-can do so only in 8. 
properly constituted administration action in which. 


are made as parties, all persons who have acquired 
or are claiming rights under or through the legal 
representative. The  Oourt will then have to ad- 


judicate:on the acts of the administration and deter- : 


mine the rights of other parties with regard to the 
claims advanced in the action. The Court in such 
an action taking over the administration itself may 
in its discretion deem it necessary to disturb eany of 
the alienations effected by the legal refresentative 


and provide otherwise for the payment and satis- 


faction of the debt of the creditor. [p. 891, col. 1.] 


A. B. Nos. 288 Axp 353 or 1971. 
‘Appeals preferred against the decree of 
the Court of the Subordinate Judge, 
Chittoor, dated the 18th December, 1920, in 
O. 8. No. 33 of 1918. 
‘Appeals Nos. 58,69, 70 and 387 of 1919, 
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‘Appellant in A. 8.:No. 70.of 1919, . 


: These latter will be 


` ances were fixed for each of the 


803. 


, g 

Messrs. P.: Chenthiah :and P. Venkata- ) 
rama, Rao, for the Respondents in A. S?*: 
No. 58 of 1919, d aa. 
Messrs. A.. Krishnaswam? .Aiyar and 
N Chendrasekara Aiyar, fèr the Appellants ` 
in A.S. No 69 of 1919. — 
Mr. A. Krishnaswami Aiydr, 


+ 


for the-- 
Messrs, A. Ramachandra .Aigar. and P. ! 


Venkataramana Rao, for the Respondents ` 
in both. 


JUDGMENT, | : 
APPEALS Nos, 58, 69 AND 70 ann 387.07.1919.*- 
28 AND 39 or 1920 AND.L. P. A. No, 99 - 
É OF” 1925, E a. 
Phillips, J.—All these appeals relate . 
to the recovery of allowances payable out} 
ofthe Kalahasti Estate. Appeals Nos. 98. . 
39 and 387 are from O. S. No. 50 of 1916.- 
and 58,69 and 70 are from O.*.8, 2 
of 1916 end all relate. to the allowance 
payable ioone Ohennappa, the father of 
the plaintiff in 'O. S; No. 86 of 1916; where. , 
asthe remaining Appeals Nos, 280, 288: ` 
352 and 353 relate to an allowance granted 
to one Lakshmikantamma, . widow ofthe. 
Rajah Verkatappa, by his Will-in 1894. . 
dealt with after cop. 
sidering the first batch of appeals. One 
Venkatappa, Rajah of Kalahasti, died in 
1881 leaving a Will whereby he left the. 
eatate to his eldest son Muthu Venkatappa i 
and granted allowance 


to his other .sons..: 
ln 1890 the second son Timma filed a. 


suit agsinst Rajah Muthu: Venkatappa ; 
for partition of the estate, alleging that it . 
was joint family property and not an im- 
partible estate, This suit was compromised 
and a decree passed-therein on 30th March | 
1893, whereby it was decreed that the. 
estate was impartible and certain allow. 
brot 4 
and their male descendamts and et 
payable cut of the estate. The allowance 
was then fixed ‘at Rs. 600 per mensem for 
10 years from 1892, and thereafter at Rs. 4100 
per mensem. This provision was em? 


wer EN 


wa 


a 


ë No. 867, . 


28 and 39 off1920 and L. P. A. Nc. 99 of 1925- bodied in the District Court's decree but ` 
and memorandum of objections in A. No. 69. in appeal the High Court -deleted so much 

of 1919 coming on for hearing on the 5tb, - of the decree as related to the allowances . 
6th and 7th of April, 1927, and the Appeals onthe ground thatthey were beyond the. 
Nos. 280, 288, 352 and 353 of 1921,- scope or the suit and merely gavea decree 
memorandum of objections in A. S. No. 357 declaring that the estate was impartible. , 


of 1921, coming on for hearinge on the 7th, Under*the final . decree, therefore, this; 
8th-and llth of April, 1927. : 


: maintenance allowance was not charged 

-Messr&. Lẹ A. Govindaraghava Aiyar and upon the &state, butjt was so charged under 

A: ‘Ramachandra Aiyar, for the Appellants the terms of thecompromise. The next step 
in A. S. No. 58 of 19 ld. e ^ < Was taken by another, brother Ohennappa, 


e 
é e 
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the father of the plaintif in O..8. No. 86 two gate, those relating to the allowance |, 
of1916, Hf brought a Suit in O, B, No. 88 .granted to Venkatappa by the decreein ` 
of 1895 forthe’ recovery ofthe allowance; 0. 8. Na. 33 of 1895 and the other set. 
due to him untler the compromise. This whichI will deal later, relating» to an. 
guit wascompromised on 20th April,.1896,.. allowance made payable to Venkatappa's . 
and an allowance of Rs 650 per mensem was. widow Lukshmikantamma under her hus- `` 
ordered to bé paid to the plaintiff and.bis band's Will and under thedecrea inQ. 8, : 
male descendants and this allowance was:- No. 15 of 1897 a suit brought to enforce the : 
made a charge upon the estate. Ohennappa terms of the Will. ; 
took out; execution of this decree on: In the first set of appeals the first ques- | 
several occasions, but finally it was held .tion for consideration is, what is the. 
that the decree, was not executable, but nature the maintenance allowance 
that a suit should be filed thereon. The decreed to Venkatappa and frém what date ^ 
ffnal order- in this respect was passed by ~ did it form a charge of the Kalahast! Estate?, ` 
the High Oourton7th January, 1415. Accord- Original Suit No. 12 of 1890 was a suitfor ; 
ingly Ohennappa's son who had obtained partition but the partition was disallowed 
an assignment from his father brought (exceptas to certain moveable properties) * 
O:8. No;. 86° of 1916 to recover these ' and the estate was declared impartible and . 
allowances, and certain transferees of a certain allowances were heldto be pay- ` 
portion’ of ‘the ‘past allowances brought “able to ths male members of the family : 
O. 8: No. 50 of' 1916 for recovery of the and their male descendants. It is suggest- - 
amount assigned to’ ‘them. The District ed for appellants that the allowance granted ` 
Court.-has allowed the claim and has under the compromise was merely a main- , 
passed a decree forthe sale of portions tenance allowance such as would ordinarily . 
ofthe estate which are nowinthe hands be payable in law to male members of- 
of alienees. Sofaras the appeals against an undivided family, the senior of which | 
the decree in O.8. No. of 1916 are held an impartible estate. Apart from. 
concerned, it appears that the lst plaintiff the fact that this provision of law, which . 
died shortly after they were fled. In one can only be Customary Law, ean hardly - 
of these &ppeals an attempt was made, becalled well settled, the contention can- . 
to bring his legal representative on record not be accepted, for the allowances were . 
but long out.oftime, and in the others fixed by a compromise which was a - 
no such application has been made andit" settlement of family -disputes. There ia * 
is‘only now that we are asked to excuse’ no reason to suppose that the claim that. 
the delay and bring on the legal repre-' the estate was subject to partition was a` 
sentative. No grounts for excusing the; purely fictitious claim or that its abandon- . 


delay have been put forward and certainly, 
there areno valid reasons for excusing . 
the gross negligence of which the appel-. 
lants have been guilty. Asthe decree is, 
a: joint-:decree in ‘favour of three persons, 
it ‘would be useless to set aside as ragarde 
two: of -them  & decree which the third ' 
party can execute. The decree must, there- : 
fore,stand: a8 it cannot be set aside against" 
him in his absencé. ‘As the appeals have 
gbated-so-far as the Ist plaintiff is con- 
cerned, it follows that they must be dis- 
missed with costs—vide Wajid Ali Khan v. . 
Puran Singh (1). The memorandum of. 
objections in Appeal No. 69 is not pressed 
and. is dismissed. The Letters Patent 
Appéal which concerns stay of execution. 
must fail on the abatement of Appeal. 
No. 39 and is also dismissed with costs. | 

"The remaining appeals are diwided inte, 


* 


6 $39 Oiv; A 1. Ri 1925 Al. 1 8; 
wn. | 


ment did not receive valuable considera- ' 
tion in the shapeof the allowances, It is 
thus cleare that the terms of the com-. 
promise came into existence as the settle- .: 
ment ofa bona fide family digpute. 
compromise was embodied in the original 
decree but most of its terms were omitted 
iun the final ‘appellate decree. None the- 


dess the terms of the compromise were, 


The - 


binding onthe parties and from its dale, 


the allowance formed a charge upon the 


impartible estate.. It is contended for ap-: 


pellants that thé compromise itself is 
inadmissible in evidence for want of 


à 


registration under the provisions of the. 


Registration Act. Unders. 17 (2) (vi) of 
that Act a decree or 
need not be registered. The part of the 
compromise allowing this 
embodfed in the decree and the: argn- 


order of Oourt 


` 


|| 


charge is not, 


(y 85 Tad. Ces. 66; 47 A. 108; 22 $. L. 5.994; L. R., Ment is that, as it is not sso “embodied: 
0 | . ~ in order to be admissible In evidence ~it., 


IN. 751; 6 L) W635. 
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niusi'be.registered. This point has jssen: | ; assignees "in the'-same position as iles 
cénsidered on  &a&everal:. occasions. In oharge holder so far as . exeduting the... 

Hemanta Kumari Debi v. Midnapur Zemin- decree by instalments is concerned. It , 
dari Co, Lid. (2) it-was ` held that, when» was also-held in Muthiah Chettiar. v. Lodd 

‘a: compromise-was recorded. in a decree, Govinda Doss Krishna Dogs (6) that a partial 

not only those portions thereof which. transfer of a decree is valid and can ba, 
became operative under,the decree, were recognized by Courts. Thefurther conten- , 

exempt from registration, but also the tion that the transfer by Venkatappa to.. 

other provisions which. were notembodied his son, the plaintiff in O.S. No. 86, of ` 

in the decree.. A prior case, Pranal Anni his right to. future maintenance is bad 

ve Lakshmi Anni (3) was. distinguished on. under s. 6 (d) ofthe Transfer of Property , 
the ground that-in that case:there weretwo Act must also be disallowed. That section.. 

séparate agreements one of which had not. prohibits transfers of a right which . 

been puthefore the Court for. judicial. con-.: is restricted in enjoyment. to the owner. 

sideration and, therefore, required registra- thereof, Undoubtedly : .many cases of, ; 
tion, Again in Ariyaputhra.- Goundan- v:: maintenance would be of that nature as, 

Ettiya Goundan..(& Bakewell, J, -and for instance, the right. of a widow to. 

niyself following this Privy Council Cace, residence in the family house; but, where ` 
held-that:the portions of the razinama.. &-maintenance allowance: has been, ‘fixed 

which -had: not: been embodied in the” and decreed by Court, the right is: merely . 

décree- but -which. had been . under the the rightto a fixed sum of money and it. 

consideration of the Court did not require cannot be said to berestricted in enjoyment. i 
régistration.: This. view. was accepted by to the maintenance-holder. . The. transfer | 

the Full Bench in. Thazhathitathil Poov- of.such aright must be deemed to be valid ; [ 
vanayt Ayissa-v..Puthan Purayil Kundron | —vide Ranee Annapurni NACRT: Swami- 
Chokru‘(5) which held that. the mere record- nathan Chetty (7). E. 

ingofa compromise petition by &'Oourt. -The provjsions in the compromise. that. 

was ‘sufficient to -bring it within the- the allowance should be. payable to these 


. meaning of s. 17- (2) (vi) of the Registration brothers and their male: descendants is , 


Act, “The compromise of 1893 is, therefore,.. a somewhat unusual one. and. is’ objected ` 
admissible in. evidence and the charge must. toby the appellants, firstly, on: the ground 
bé deemed-to have been created on 30th -that it is a.breach of the rule; against.. 
March, 1893; ard alienations since that. prepetuities and, secondly, that it creates -~ 
date must be deemed to be made subject | an estate unknown to Hindu Law. In so ' 
to'the charge. .- ' far as the first argument is concerned, it 


‘It was also argued TM ‘Yaukstuppa had” is clear that this provision of an allowance ` 
made partial alienations of his ‘allowance charged upon the estate creates an estate . 
and that. these are bad. in law. It, was, in the grantee and to that extent would not ` 
hówever,. "admitted ` that. ihe, ‘abienations. offend against the rule .of . perpetu&ies. ; 
included al! the drrearsof ‘maintenance up” Ititbe'conceded that such an estate is 


to "the" ‘date of alienation’ As the. charge’ 'ereated, the words “and ‘to his male. 
wis a Tecurring one, it would: have to bo : : descendants". would apparently create. any 


executed from time to time as the instal- - estate known/to.English Lawas an estate 
ments: became ` Paranie. Es ‘ordinary | ‘in tail. male and such ‘an, estate, is 
objections, therefore, the ` partial «Dot known to Hindu Law. We. are not, 
assignment of a decree do a apply here, . however, concerned : with this point in the... 
fof | the assignment merely places the - ‘present caso which relátes only to ther 
- ¿estate created in. the actual. grüntee," 

» Venkatappa, and  the- grant would be | i 
x 53 3d, Cas, 534; ir D. 485, eo) M. EO u ,good so far as his :estate is concerned 

1 : ; 

M POE 4s ILS W. 301, 48 4, A, 240; 31 0, L J 998; En n ae page = a ; 

22 Bom. L. R. 488 (P. (0): 4 

(3) 26 T A: 101. 92 M. 508; 1 Bom: L; R.'394; 3 C. descendants and Mr.. Krishnaswami : | Ayyar ; i 

W.N.485:.9 M. L. J. 147; 7 Sar. P.C. ;J. 8106; 8 Ind. kakingan that, XE if this .provision ) 


Dec. (N. 8 ) 363 (P. C.). 
(4) 42'Ind. “Cas. 223; 33.M. L. J. 615; (1917) M. AS NC $9 Ind. Cas. 337; a Y 919; 41 M. L. J. 216; ML 
287; (19219 M. W N. 619 
(5) 58 Ind. Cas. 554; 43 M. 688: (1980) M.W; N. 431; (7) 6 Ind. Cas. 43¢ 34 f.7; 8 M: Li T. 10; «eno. 


12 L. W. 35; 39 M. L. 8. 77; 28 M. Li. T. 90 (F. B.) : M, W.N. 505; 20 M. L. J.:785, p 
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6reated:an eatitein tail. mile, it would be. 


valid inso fir as Venkatappa's right is 
concerned. 
Argnments Have been .advanced with 
“yespact-to specific’ items of the. plaint 
property that they are not liable for the 
chargs of tbig allowance.inasmuch ag they 
have baen alienated under such circum: 
stances aa to take priority of the charge. 
These items have been :sold in execution 
of decrees. obtained against the estate, - but 


it-has-not-been shown with regard to any. 


of them that they. were subject to a charge 
prior in date to.30th ‘March, 1893, when 
Venkatappa's charge came into. existence. 
Thea contention that mortgages created 
after that date in order to pay, off family 


be maintained, for .the charge thus created 
was a -charge subsequent to the charge 
of 1893. In no case have the appellants 
been able to point to any item which was 
subject -to a charge prior in date to March, 


ed át random certain portions of the estate 
‘and that‘it is inequitable that those alone 
should be asked to provide the decree 
amount. This -suggestion has not been 
made out ‘by :any specific evidence and 
inasmuch as plaintiff has the right to choose 
the property against which he will proceed, 
there seems to be no reason for any inter- 
ference ‘now, for the appellants if their 
contentions are sourfd will have a right 
of contribution against other portions of 
the estate anda will remedy any hard- 
-Bhip they now suter. 
P hs SE Appeals Nos. 280, .288, 
352 and -353 -of 1921: are concerned with 
the maintenance allowance of Lashmikan- 


tamma, the widow of Muthu Venkatappa. proceedings, such as an administration ` 
Many of the questions to be dealt with 


‘are the same as these in the other batch 
of appeals. Appeals Nos. 280 and 352 are 
filed against the decree in. O. 8. No 57 of 
1915, a suit brought by Lakshmikantamma 
herself and Appeals Nos. 288 and 353 are 
against the decree in O. S. No. 33 of 1918 
brought by the widow's assignee. Both the 
suits are based upon the decree in OS. No. 
15 of 1897 whereby Lakshmikantamma's 
maintenance allowancb of Hs. 60Q per 
mensem was deelared and emade a charge 
upon the ‘Kalahasti Estate. Unger hes 


husband's. Will ‘the widowe obtained no ` 


specific eharge on the estate.and could only. 


$ 
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olain the allowance a3 a, legates or: as -a~ 
Hindu widow, but from the-data of her, 
. Suit, namely, 22nd March, 1897, she. became: 
entitled to a charge for her allowance ‘by, 
. virtue ofthe decree, gated 22nd 
.. 1900, which must be deemed to refer back. 
.. herright to the date of her plaint, As. 
" these appeals are concerned mainly with, 
| therelative priority of Lakshmikantamma’s. 
. Claim and the claims of the: several appele: 
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ugust,, 


lants,itisimportant to remember that the. 
widow's claim dates back to 22nd March,, 
1897, and any mortgages orcharges created . 


after that date would not affect hereight, | | 

The appellants.are the alienees of pore, 
tions of the Kalahasti Estate and claim; 
priority .on various grounds. The main: 
allowances should have preferenee cannot .contention is that where the appellants - 
have paid off debts due by the widow's © 


. deceased husband they are entitled to 
. priority. This argument is based upon the 


principle that a creditor of the deceased | 
testator is entitled to proceed against any _ 
1893, and consequently.all these properties portion of the estate including the portion - 
areliable now to discharge the suit debt.. in the possession of general-or specific . 
It issuggested that the plaintiff has, select- . legatees, This principle is laid down in, 
Davies v. Nicolson (8) and In re Eustace, Lee : 


Alexander (10) and Greig v. Somerville (11). 


ditor has himself been satisfied with a mere 


money decree against the estate, the pur- . 
. chaser in execution can claim the right to 


: v. MeMillan (9) but it has been recognised . 
- that in certain circumstances the creditor's . . 
right may be defeated; vide Gillespie v,. 


- 


» 
a * 


. Accepting this principle of law there is the - 
- further consideration whether when the cre- : 


3 


~ 


. pfoceed against any portion of the estate—a . 


. right which his predecessor-in- interest did" 


not chdose,to exercise, I think it i8 quite ; 


clear that he cannot do so. If the: creditor 


+ 


wishes to proceed against property in the : 
hands of legatees, he must take “appropriate ' 


action in whieh the respective rights of all 


ie 


parties can be determined. In the caseof : 


concerned was such appropriate action 
taken and consequently tke purchaser in 
execution of a mere money decree would 
obtain no priority over the widow's charge. 
In this country the creditor's position has 


(8) (1858) 44'E. R. 1158; 8 Jur. (N. 8.) 49; 27 L.J. 
Qu. 719; 2 De G. & J. 693; 6. W. R. 790; 179 RR. 
+ 
(9) aya Ch. 561; 81 L. J. Oh 529; 106 L. T. 769; 
56 S. J. 488. . 
(10) (1827) 3 Russ*130; 38 E. R. 525; 27°R. R. 35. 


| (11) (1830) 1 Russ. & Mylne 338; 89.E..R. 131. 


.none of the creditors with which we are ` 


[8 
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not perhaps been placed as high as in 
England, forwefindin Ram Dhun Dhur 
v. Mohesh Chunder Chowdhary (b2)it was 
held that the mortgage created. by an. heir 
after the testator's death was valid asagainst 
one of the testator's treditors, inasmuch as 
the decree in the creditor's suit. had not 
created a charge on the testator’s property. 
Similarly in Ambika Charan Dutt v. Mukto 
Kishori (13) a mortgage ‘by a legatee was 
upheld; and alsoin Bepin Krishna Ghose 
v. Byomkesh Deb (14) it was held that the 
provisions of s. 52 of the Transfer of Pro- 
perty Aet did not apply to mortgages 
created before the order for administration. 
Again in Gade Lakshme Narasimham Pan- 
tulu v. Pillalmarri Jaganadha Row Pantulu 
(19! it was held that when the heirs had 
become insolvent the estate of the deceased 


vested: in the Official Receiver and the 


creditor could not claim any special charge 
overit.. It is clear from all these cases that 
the creditor in order to obtain priority must 
take steps to enforce his claim and. that. if 
he omits to do so the sukeequent purchaser 
of property. in execution of. the creditor's 
money decree cannot claim such a right, 
Apart fromthe fact that Lakshmikan- 
tamma wes alegatee, she wasalso a Hindu 
widow entitled as such to maintenance and 
it has been heldin this country that such 
& right when specifically charged upon the 
estate takes priority over the claims of 
unsecured creditors. In JSomasundaram 
Chetty v. Unnamalai Ammal (16) where 
the point now before us was specifically de- 


cidéd, it was:held that a charge ci joint. 


family property created by a decree for 


maintenance payable to the widow of a. 


‘member of a joint Hindu. family takes pre- 
cedence over the right of a subsequent 
purchaser of the same property in execution 
‘ofa money decree binding on the family. 
‘A perusal of ‘the elaborate judgment of 
"West, J, in Lakshman Ramthandra Joshi 
"v, Satyabhamabai (17) would show that the 
learned Judge was of the same opinion 
although the acjual point did not arise for 
determination before him. Whether as 
‘legatee or es widow the charge of Laksh- 


z (9 D-O: 400; 110, L,. R. 565; 4 Ind, Dec. (N, &) 


(13) 10 C. W. N. 88; 20. L. J. 138, 

(14/393 Ind. Cas. 880; 51 O. 1033; À. I. R. 1925 Oal. 
- (18) 30 Ind. Oas. 256; 18 M. L. T. 147. 

* (16) 59 Ind. Cas. 398; 43 M. 806; 12 L. W. 163; (1920) 

i M. W. N. 458; 39 M. L, Jd. 178; 28 T L, T: 817. ` 

^ (17) 2 B. 404; 1 Ind, Deo, (w. s.) 752, 
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mikantama must. have priority over the 
appellants who rely on the rights. of prior 
creditors. : E 
. The next class of cases deals with claims 
to subrogation. In no particular instance 
in this case can the simple doctrine of 
subrogation enunciated ins. 74 of the lrans» 
fer of Property Act be applied. . There are 
cases wherethe persons claiming subrcga- 
tion have partially paid off.the prior recur- 
ed debts, but it has been consistently held 
that unless the prior debts are discharged 
the partial payment does not give a right.to 
subrogation This was held in Hanuman- 
thaiyan v. Meenaichi.Naidu (15) n Swami- 
natha Pillai v. Krishna lyer(19)subroga- ` 
tion was allowed in the case cf.a partial 
payment, but the prior debt was wholly 
discharged by that partial payment and any 
apparent conflict between the two. cases is - 
explained in Venkata Lakshmi Narayana 
Rao v. Venkayya (20) affirming the deci- 
sion in Hanumanthaiyan v. Meenatchi Nai. — 
du (18), The case relied on. by the appels 
lants in Ummachakutti Y. Ummarkutti Haji 
(21) is not in point for. that was not a'ques-- 
tion of subrogation and. relief: was. granted 
under theordinary rules of equity. In no 
ease are the provisions of 8.74 of the Trans- 
fer of Property. Act applicable, nor -do -T 
thinkthat the complete discharge -of. prior 
debts has been proved in the case of any 
one of the appellants, most of: whom have 
purchased the suit property. in.execution o£ 
decrees supplemental tothe earlier decree 
ona prior encumbrance. In the case of 
mortgage decrees peSsed before the Civil. 
-Precedure Code of.1908 -eame into force 
8. 89 of the Transfer of Property Act would 
be applicable, and under that cection® upon: 
8 decree for sale. being. passed the rights 
of the mortgagor and the security are exe 
tinguished-—vide the judgments of the Priv 
Council in Het Ram.v, Shagi- Lal. (22) and 
Matrw. Mal v.. Durga Kunwar (28). In. the 
(18) 12 Ind. Cas. 412;. .188;- 10-M: L 
Vo nr qm 
nd. Cas ; 98- M. 548; ,14,0.484, *' 
(205 95 Ind; Cas. 689: 43M L5 irre T T Sa 22; 
-8L M. L.-T. 170; A. I R. 1922: Mad. 441; ' 4 
(22) 45 Ind’ Cas 796, 40 A. 407; B.P 16 
‘A. L.J: 607; 385 M. L.J. Mj 94 M. u Toh NEM 
-J. 188; 11918)- M. W.-N. 518; 20 Bom. L. R. 798: 99. 
.O. W. N. 1033; 9L. W. 650; 12. Bur, L. T, 73: 45 1; A, 
130 (P. O.), 
(23). 65 
88; 18. A 


878 
Intter case, payment of tle decree: amount: 
as opposed to the ambunt due under the 
ofiginal. mortgage was ordered by the dec" 
Tee, but'the order was made not upon the 
merits but by consent and whsther such aù 
order should have been made'is very doubt- 
ful in view-of the later decision of the Judi? 
cial Oommittee in Sukhi v. Ghulam Safdar 
"Khan (24). 
= The other. uius are made by persons 
who have purehásed property aud whose 
purchase-money has been applied in pay- 
ment of allowances to other. members" of 
thé famil charged upon the estate, or where 
the pure ase-money has been applied ` in 
payment of such allowance-holders or of 
ihe árrears of peishcush. In' none of these 
Gases can it be said that there is any charge 
created inthe purchaser whether the pur: 
chase was by private sale or in Oourt- auc: 


` tion. The property purchased had: neve? 


been definitely allocated. to- any prior en- 
tumbrances and conséquently the purt 
whasers: -cantiot tlaim , Priority over thé 
widow's charge: 
= A further contention is Hd that ‘thé 
avidow-has. split'up her claim and that the 
parties are entitled, tohave the* securities 
marshalled. ^ While. O. S. No. 57 of 1915 
was being. heard the plaintiff assigned hér 
‘tights to the Znd plaintiff who. was then 
impleaded, . This: transfer being ^ made 
After the "guit: ‘cannot affect the deci 
pion of this case but may be of importance 
if any future suit-for maintenance is filed. 

> The ‘last point to oe dealt ‘with is thé 

Question of limitation. Although prima 

*fücie the suit might. appear to be barred by 
limitation it has to be remembered that 
‘from ihe years 1899 to 1903 the estate was 
‘ander the Oourt of Wards and also there has 
“been an acknowledgment of liability in Eixs. 
.B-168nd B-17 of 1911. These are acknow- 
Jedigments. made by. the Rajah's Vakil in 
‘execution proctedings. _The contention 
‘that-they-are-not specific acknowledgments 
and must-be-restricted solely to the execu- 
.t$oh proceedings has no force for the liabi- 
‘lity to pay the debt is. definitely. acknow- 


. Jedged by an authorized agent and it is 


“immaterial that. the right to. enforce the 
eliability in any particular manner is not 
"admitted. Yide Sukhamoni a Y. 


s: 
NES ` 
L . 


: (94) '65 tnd ‘Ons. “15h; 43 A. "atò; d991) M. v. N, 
“445; 14 Li Wi 182: : 26 CG: W.N. 279; 
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Ishan Chunder Roy (25) and - Mani’ Ram v 
Seth ‘Rup ‘Chand (26). The liability to pay 
having been admitted the creditor can 
PoE? his claim i in any way recognized by 
aw 

There is one set of items in respect - of 
which it is claimed that ‘the ‘prior encumb- 
ace was fully discharged, namely. items 

‘116 to 124. From Ex. LXVIIIit 

would appear that the decree debt was folly 
discharged ‘on 30th September, 1912. 
Apparently the 9th defendant paid -a 
portion of the decree amoung, butthe evi- 
dence asto the payment of the balance 
is extremely unsatisfactory. | Defendant's 
witnesses Nos. l: and 2, who were ex 
amined to prove the. payment, ` know very 
little about it and the documenis which 
conld definitely prove the fact are not be- 
fore us. Theaccount, Ex. LX XI, which ‘is 
all that is filed is far from satisfactory when 
viewedin the light of the évidence of D. 
.Ws Nos.land 2. With réspect to items 
Nos. 138 and 292 itiscontended that the prior 
mortgage debt wes discharged ; ‘and al- 
‘hough Rr. BS is the receipt for thé amount 
payable under Ex. LUI, it specifically pur- 
ports to be a receipt of partial satisfaction 
only and there is no adequate evidence 
md the 19th defendant paid off the whole 
amount, I; therefore, thiak that this claim: 
“On been rightly disallowed by the lower 

ourt. 


Items Nos.2 ona 5 were soldi in “execution | 
of the decree in O. 8, No. 18 0£ 1597 before it 
had been held that the proper methad of 
‘enforcing that decree was by way ofa duit, 
‘These items were sold in E.P. Na. 59.0 
1906 and isis contended by the respondents 
that they must have been.sold in, execution 
of that pert of the decree in O. S. No. 15 of 
1897 which relates to arrears of mainten- 
ance, and that, therefore, they must be deem- 
‘ed to have been sold subject ` to. the charge 
dor future maintenance. Neither the execu» 
tion petition nor the.orderfor sale has been 
produced and it is most unlikely that Laka 
shmikantamma would have reserved het 
charge when bringing these- properties. to 
sale inasmuch as they constituted only & 
‘small portion.of her. security; As-she hag 


failed to prove that the sale..of.these two 


` 95) 95'C. 844: 25 1. A. 95; 2 C: W, A 402; 7 Sas, Pi 

C. J. 294; 13 Ind Dee (N. &) 550 (P. on 

(26) 33-C. 1017 atp. 1057; 4 C. L. 9j 94; & Bom. E, 
1M. L T. 199; 2A. 

PO) ig ML, J. 300; 2 N. L. Re 180;. 381. rn t 
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items was held subject to her charge for 
future maintendnce, it may be. presumed 
that no such reservation was made, and the 
lower Court's decree must be modified as 
regarde these items, The lower Court has 
apparently mistakeneitem No.i for item 
No. 130 of the same name, and the appeal 
in regard to item No. 1 must beallowed, as it 
was brought to sale, like items Nos. 2 and 9, 
in execution of the decree in O. 8. No. 15 of 
1887. The remarks with regard toitems Nos. 2 


and 5 are applicable also to item No. 132, 


which must be allowed to 12th defendant. 
Withthis modification allthese appeals must 
bedismfssed with costsofplaintiffs-respond- 
‘ents as against: all appellants except de- 
fendants Nós. 3, 5 and 12. gs Doc 


- Appaars Nos. F8, 69, 70 anp 387 or 1919 - 
B  .AND 28:anp 300F 1920. 
Odgers, J.— These are two sets of ap- 
peals;.;The first of. these is an ‘appeal 
from: O. 8. No. 86 of 1916. in which the 
23rd defendant :was the ‘late Rajah of 
Kalahasti and-it arose out of: the claim for 
‘maintenance by the brother: of: the Rajah 
and, in fact, it may ,be said that-all-these ap- 
pearls viewed as & whole involve in one 
aspect oranother the question of .compéti- 
tion between maintenance-holders orcharge- 
holders for. maintenance on this estate and 
persons who have acquired: in whole or in 
part the rights (as they claim) of various 
mortgages from time fo time. In: 1881 
‘Rajah. Venkatappa whois génerally .called 
the O.S.I. Rajah died: He left six sons 
and made a Wil Ex. O: By'the Will he 
‘gives to: varioussons different parts of the 
estate; e. g, to Timma his second son, hé 
gave. Garimenapante Inam village. to bo 
enjoyed from son to 
©: 8. I. Rajah'’s death the trouble between 
his sons and their creditors and the charge 
maintenance-holders began. Timma, one 
of the sons, instituted O; S.No. 12 of 1890 


for partitionofthe estate and the moveables,» 


"This suit was compromised'and “all the 
‘parties recognized the estate as impartible 
as against the Will, Ex. O, which pur- 
ported to divide: the estate, By the 
compromise : the Ist plaintif -and his 
rothers, defendants Nos. 2,.3, 4 and 5 
‘were to receive allowances at the rate of 
‘Rs. 600 a month, for ten years and Rs. 700 
a month, afterwards out of the income of 
the estate. This compromise was embodied 
in a décreg, Ex. A-2, but the High*Oourt 
deleted the, clauses as to maintenance on 
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the ground that\they were not within the 
suit. The High Court's decree is Ex. A 3 
and judgment, Ex. A95. The provisiéns 
of the compromise as. to maintenancd 
were, therefore, excluded bythe High Court, 
In 1905,. Ohinnappa, another of the C. S. D 
Rajah's sons, brought a suit, O. 8. No, 38 
of 1895, asking that the cOmpromise be 
declared valid and. binding on the. Ist 
and 2nd defendants and that they be 
directed to pay the plaintiff the allowance 
as therein provided. This was also com» 
promised,.Ex. B-2, and thé: amount of allow» 
ance was fixed at Rs. 650 a month: Similar 
agreements "were entered intéd by the 
younger brothers, Exs. 66 and 67. Tha 
present suit from which this isan appea 

is based on the compromise in O. S. No; 33 
of 1895. On the.23rd March, 1894, Maddu 
Venkatappa who was -the Ist .defendant 
in O. S. No. 12 of 1890, died leaving a Will. 
There were then’ à series of execution peti- 
tions in O.'8. No. 33 of 1895 and from 1899 
to 1905 the Court.of Wards assumed the 
management ofthe estate from, Akkappa, 
who was the adopted son of. Timma's eldest 
brother. Ohinnappa's son,  Venkapps, 
brought Q. S..No. 4t of 1906 (which. is-the 
eame. as No. 3of 1910) on the file of the 
Temporary Subordinate Judge of, North 
Arcot against his father Ohinnappa, Timma 
and others also .for maintenance. This 
again was compromised and the decree is 
Ex. O-4. Onthe 9th December, 1911, an 
execution petition was putin in O. S. No; 33 
of 1885 (Ex. H-1 in Ohinnappa's suit) 
and objection’ was. taken that. the decree 
in the ‘Suit No. 33 of 1895 was ‘merely 
declaratory. and, therefore, non-executable, 
but.this contention -was overruled.” Of 31st 
December, 1900, Ohinnappa assigned ‘part 
of his decree and the assignee .tried to 
execute, Cf." Ex. N.2. Theorder is Exi- 
XN-8.: The petition was djsmissed as the 
auction-purchasers who were not parties to 


O 8: No, 33° of 1895 but who purchased 


the properties in execution of other decre2g 
could not be regarded as‘the representativea 
of the judgment-debtor within s. 47, Civil 
Procedure. Gode. From ‘this’ decision .of 
the District Judge an &ppeal was taken to 
the High Court [reported as Gansham. Dos? 
v. “Rajah of Kahalasti (27)] in which it was 
held that the transferee decree-holders had no 
right ef sale, Finplly"on the 7th’May, 1914, 
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there was a further {assignment by 
Ohinnappa, Ex. J., and it is on. this that 
thd present suit is brought. This assign- 
ment, Ex. J, was for the: amount of arrears 
of maintenance’ due to Ohinnappa under 
the decree in O. S. No 33 of 1895 with in- 
terest upto the end. of March, 1913. The 
document also recites the Suit No. 3 of 


: 1910. brought by.Venkappa, theson against 


Chinnappa; in which the son's allowance 
was fixed at Hs, 125. So the assignment 
entitled the son Venkappa totake out exe- 
cution of the decree in O. S. No..33- of 1895 
and, from the amount realized to recover 
the amount due.by him, t:e., Venkappa. 
Subject to certain conditions he assigned 
absolutely the entire right vested in him 
(Chinnappa) in: respect of the decree in 
0; No: 33 of 1895.» Certain points 
have been taken by: Mr. : Govindaraghava 
Ayyar, who appears. for the:appellants in 
this set of appeals Nos. 58 of 1919; 28 and 
33 of 1920.. Thedefencees are sêt out by the 
learned: Subordinate Judge in para: 19 of 
his judgment and. some of these: have 
again been taken by the learned Vakil. be- 
foreüs, . 


The first point isavery short ont, and con- 
cerns- the Will, Ex..O, and the question is, 
does it create a charge for maintenance? 
There ia no doubt that it does not. The 
Will no doubt purportedto divide the estate 


- butalthough it gives cash allowances there 


are no words.charging those payments upon 
the estate.. 


The second point i$ as to the compromise 
in: O:S..No. 12 of.1890, and the question 
is whether it. ought.to be: registered or 
not. "The Subordinate Judge in para, 87 
of his judgment holds that the compromise 
or rather the portion of it with. which we 


‘are concerned, was. judicially acted upon 


and,.therefore, exempted from registration. 
The matter'is settled for ue, as it seems 
to me; by:the Full Bench decision in: Thazha- 
thitathil - Poovvdnayi Ayissa v. Puthan 
Purayil_ Kundron :Chokru (5) and itis ad» 
mitted by the learned. Vakil. for the ap- 
pellants that:if Thazhathitathil Poovvanayi 
Ayissa.v. Puthan Rurayil: Kundron Chokru 
(5) .is:. accepted by us this -poipt goes. 
No reasons have been advanced why the 
‘Full Bench-decision is wrong. Therefore, 
it seems:to.me ‘it must, be accepted. and, 
if accepted, it certainly "binds us ang it 
could-not-be questioned except: by a: refet- 
'enee to another Full Bénch: a 


The third point is, will a: separate suit 
lie ? , Reference has already been made: to 
Ex. No. 8» order 6n the execution petition, 
when Chinnappa's assignees attempted to 
execute. Four of therespondents dn that 
petition are defendant# in the Original Suit 
No. 86 of 1916.from which one of these 
js an appeal. If we decidethat a charge 


js declared in the compromise Ex. A-l, 
then there must bea separate suit as it is 


clearly not a mortgage decree. This: is 
pointed out in para. 30 of the judgment, 


There can, Ithink, be no doubt whatever 


that the compromise decree* did charge 
the income of the estate with the payment 
of these allowances. "Therefore, a separate 
suit will lie. = 

The fourth point is very faintly urged . 
and itis to the effect thatit would be. a 
hardship that the assignees’ should be 
subjected to bring separate.suits, and that 
is a matter with which we may possibly 
sympathise but we are quite unable to'help 
from a lagal point of view. 

The more serious objection is the fifth, 
namely, that the compromise in O. S, No; 33 


‘of 1895 creates a perpetuity or an estate 


unknown to Hindu Law. That compro- 
mise, Hx. B-2, it will-beremembered, was 
in. the suit of Chinnappa against Akkappa, 
and it was: arranged thereby that the 
plaintiff should have Rs. 650a month instead 
of theold allowance of Rs. 600 rising: to 
‘Rs. 700, This allowance was to be paid 


to the plaintiff’ and his male descendants, 


It. is said that this is an attempt. to 
create 2 tail. male. Had it been.to the 
plainti£ and his heirs or plaintiff add all 
his descendants, it is said that it would be 
unobjectiengble. The. -District Judge 
regards: the Words used:‘puthra powthra 
parampariyam" ag: an equivalent. of "from 
‘generation to generation" and, ifhe is right, 
they may’ be correctly interpreted as words 
of inheritance, This may. be the proper in» 


eterpretation but the words used seem td 


me to be designed to prevent the allowanca 
as such being paid to females and to ‘bs 
confined to male issue. The firat thing ‘to 
premise about this matter is that Chinnappa 
was alive atthe date of the suit and took 
an intarest.under. the: decree and the 
learned Vakil for the respondenthas pressed 
upon us the view that this is really an allowe 
ance to a named-person with payments to-hís 
heirs. There is really no question here:of 
perpetuity. Thesame words occurjnEx; LX Vf 
and Ex, LXVI.. The question has .alsg 
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been argued by Mr. A. Krishnaswami Ayyar 
for the appellants in A. S. Nos. 69, 70 and 
387 of 1919 and he referred to Rajah of 
Ramnad v.Sundara Pandiyasami Tevay (28). 
This wasa case of g compromise between 
the ancestor of the appellant and an 
ancestor, though not the lineal ancestor, of 
the respondent whereby as between two 
parties claiming an impartible zemindari, 
Rs:700 a month was to be paid to the 
-ancestor of the prasent respondent. It 
was contended before their Lordships of the 
Privy VCouncjl thatthis was a creation of 
a kind o€ perpetuity. Their Lordships say: 
—“Whatevermight bs said about that, if 
this agreement layin covenant, seeing that 
it lies in charge, there is no difficulty in 
making it perpetual as long as there are 
lineal or collateral heirs of the grantee, 
and inour view the District Judge and 
Mr. Justice Sashagiri Ayyar, in the, High 
Court, were right in holding that this isa 
charge” and they held that it was unobjec- 
tionable. Reference was also made to Maha- 
raj Bahadur Singh v. Balchand Chowdhury 
(29) which was nota case ofthe grant ofa 
present estate atall, It "was acovenant to 
grant asiteon a hillatsome future date, 
lt was held that the covenantdid not run 
with the landand did infringe the rule 
against  perpetuities. It seems to me 
that under the Privy -Oouncil ruling 
in Rajah. of Rammad v. Sundara Pandt- 
yasami. Tevar (28) and having regard 
to the fact that Ohinnappa was alive 
and did not die for about two years after 
the date of the suit there is no attempt here 
to create a perpetuity but it simply directs 
the holder of the estate from timp t6 time 
to pay certain definite sums. e | 

The sixth point is as to. variance in the 
rate of maintenance. F'orinstance in Ven- 
kaiappa Nayanim v. Thimma Nayanim (30) 
the Court purported to alter the rate of ma~ 
intenance and reduce it to Hs. 400 a month. 
The case in Venkatappa Nayanim v. Thim- 
ma, Nayanim (30) has been overruled though. 
on another poin&and it seems to me that 
where the rate of maintenance has been 


(28) 49 Ind. Cas. .701;42 M. 581; 17 A. L. J. 153; 36 
M. L.J. 165: 23 O. W. N.549; 29 O. L, J. 551; 25 M. 
L. T. 400; 21 Bom. L. R. 885; (1919) M..W. N. 511; 10. 
L. W. 322;46 I A. 64 (P. O). 

(29) 61* Ind. Cas: 702; .48 I. A, 376; (1921) M. W, N.. 
157: 2 P. L. T.131; 6 P. L. J. 103; 25. ©. W. N, 770; 3 
U: P. L, R. (P. 0) 29; 14 L. W. 254; 21 Bom L. R. 
B23 (P, 0.) TN 
(30) 27 Ind. Gas. 370; 27 M. L, J. 659; (1014) M. W, 
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| zs us Bek: 
made the subject of a compromise which 
has been incorporated ina decree, without 
consent or overriding the decree the Court 
has no power, just because it thinks Rs. 4U0 
a month, a fairer rate of maintenance than 
Rs. 600 or Rs. 650, to alter the rate of mains 
tenance, : | 
The next point is as to the assignment of 
future maintenance and the document in 
question is Ex. J which has been already 
referred to. The assignment, Ex. J is dated 
May, 1913, and conveys or assigns the main- 
tenance together with interest que up to the 
3lst March, 1913. It seems to mea misuse 
of language to say that that clause amounts 
to an assignment of future maintenance, 
-or & partial assignment of maintenance, be- 
cause at the actual date of the assignment 
maintenance was accruing from day to day, 
although if was only payable quarterly. 
Thereis no doubt that, as laid down in 
Subraya Sampigethaya v. Krishna Baipadi- 
thaya (31) a personal right of maintenance 
is not transferable, thatis, residence, shar- 
ing in the house or receiving batta in lieu 
of residence in the family house. It was 
hsld that these rights were purely personal 
and within s. 6(d) of the Transfer of Pro- 
perty Act and, therefore, non-transferable, 
But these considerations do not apply, for 
instance, toan annuity to aman and his 
heirs which has been held not to be a per- 
sonal and limited’right and if fixed by the 
decree may be attached and, therefore; 
assigned, though a mere rightto receive 
maintenance in the future cannot be go 
treated; and Mr. Justies Seshagiri Ayyar in 
Seshappa Heggade v. Chandayya Heggade 
(32) held that a right to maintenanceméy be 
assigned whereit has already become pay- 
able. The learned Judges of the Calcutta 


High Court in Padmanand Singhv. Rama, 


Prosad Malvi (33) held that if an interest 
in property is created which really forms 
a fund or estate out of which the annuity 
is periodically. to be paid it 4s alienable; 


It is difficult to see- why any distinction, 


should be made between a decree which. 
has been obtained in respect of maintenance 
and one which has been obtained in res-. 


pect of any other debt due, If the latter ` 


can be aSsigaed there seems to. be no ades 
quatereason to hold that the former cane 


` (31) 73 Ind. Cas. 584& 16 M. 659; 45 M. L. J. 533; A, 
I B. 1924 Mad, 22; 19. L. W, 6; 33 M. L. T. 57, 
(33) 53 Ind. Oas. Pu 87 M. L. J, 402. 
(33) 17 Ind, Cas. 281; 17. O. W.N, 662; 16 O; Lig 
ak, 2 ` 
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not be assigned. Mr. Krjshnaswami Ayyar 
on this set of cases finally argued that 
where a charge-holder has partially assign- 
ed his decree, as he maintains has been 
the case with'these maintenance-holders, 
these partial assignments cannot take 
priority as the right to enforce the charge 
by sale is one and entire and the right of 
‘gale can only be exercised once and not 
enforced piecemeal. For instance, he in- 
sists that Ex. J does evidence as assign- 
ment. of future mbintenance. I suppose 
this is based on the assignment of “entire 
right in respect of the decree in O. 8. No. 33 
of 1895," It is said to fall under s. 6 of 
the Transfer of Property Act and, there- 
fore, to be invalid. In support of this two 
‘English cases are cited: Foster v. Baker 
(34) where a judgment-creditor assigned 
‘part of the judgment debt and the assignee 
applies for leave to issue execution. This 
was refused on two separate grounds, by 
the- Judge of first instance on the ground 
‘that there cannot be an absolute assign- 
ment within sub-s. (6) of s.25 of the Judi- 
cature Act ofa definite part of an existing 
debt or other legal chose in action; by the 
Court of -Appeal on the ground that the 
judgment-creditor can only issus a single 
execution upon his judgrnent, cannot split 
up hisjudgment debt and issue separate 
executions upon the different parts. But In 
ve Steel Wing Co. (35) following the case 
in Foster v. Baker (84) it was held that such 
an assignment, 4. e. partial assignment, 
did operate in equity to transfer the part 
assigned and constituted the assignee a 
creditor in equity of the original debtor 
so that the assignee could, when the 
debtor is a company, present a petition for 
inding-up. 
v Bonis this, we have the following 
eIndian authorities: Sabjan Sahib v. Abdul 
Azeez Sahib (36) a decision ofa Bench of this 
Court where itis pointed out by Mr. Justice 


Seshagiri Ayyar that ins. 25 ofthe Judice- e 


ture Act the language is an "absolute" 
wassignment of a chese-in-action, but that 
in 8, 1800f the Transfer of Property Act the 
„word “absolute” is omitted. In the opinion 
of the learned Judge thismay bea delibe- 
rate departure from the Engligh Law, 
Muthiuh Chettiar v. Lodd Govinda Doss 


an amo 2K B. 636 7$1,7.K, B.004; W2 L. Tf. 
| 26 T, L.R. ; 
Mii (1921) 1 Ch. 349; 80 L. J. Ch, 116; (1920) BY &e0. 
80,194 L. T 864; 65 S.J. 2G 
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Krishna Doss (6) which was a Bench of 


three Judges in which it was held that the 
Civil Procedure Code recognized the valid- 
ity of the transfer of a part of a decree. lt 
was dn appeal from the judgment*of Old- 
field, J. (Seshagiri Ayyar, J., dissenting) 
dismissing as appeal from an order of the 
District Judge who refused the application 
of the appellant to make him a party to the 
execution proceedings on the ground that 
he was the transferee of one eighth share 
in a mortgage decree. Although the Bench 
was not a Full Bench, it was a Bench of 
three Judges who were unanimqis as. to 
this point, Ram Sahai v. Madan Lal Kdn- 
haiya Lal (37). It, therefore, appears to me 
that the current of judicial opinion in India 
is that partial assignment is valid; and it 
will be observed that P. O. Lawrence, J., 
In re Steel Wing Co. (35) went so far as to 
say that a partial assignment of a chose-in- 
action, though invalid under the Judica- 
ture Act,might be recognized at equity. 
I would, therefore, hold that the assign- 
ment Hx.J is not an assignment of future 
maintenance nor is ita partial assignment. 
Even if it isthe latter, it is valid. If there 
are other assigaments of future maintenance 
in the case which have passed into decrees, 
in so far as they have done so the law seems 
to me to be settled against the contention -of 
the appellants, ` 


The last point argued by Mr. Govindara- 
ghava Ayyar is the priority of alienation 
about which we shall hear a great deal more 
in the subsequent appeals. The case he. - 
puts forward is a purchase by the 2nd 
defendant of the decree in O, S, No. 54 of 
1807 which was a purchase in respect of a 
mortgage deoree, the mortgage being dated 
z4th February, 1899. That will hardly 
come into the discussion of the law to be 
hereafter undertaken on subrogation as the 
purchase wga so recent, it being agreed 
with regard to subrogation in the other 
appeals that no purchase after March 
1893 can be considered in this connection, 
His instances are all those of simple money: 
decres, 

Appeals Nos. 69 and 70 are against O. 8. 
No. B6 of 1916 by different defendants, 
namely, 69 by the 14th, 15th and the 22nd 
defendants and 70 by the 21st defendant, 
Appeal No. 387 is against the decree’ in O. 
S. No. 50 of t916 an assignee's suit, Appeals 


37) ‘98 Ind. Cas, 376; 48 A. 439; 24 P. Lid. 430: A, 
t, d 1926 All, 810. e : "s ; 
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Nos. 387, 28 and 39 may be at once disposed 
of in that they have abated. In Appeal 
No. 387, 54th  defehdant's representative 
bought in execution of a money decree of 
the 20th July, 1884, and 5th December, 
1888, O. S. No. 187 of 1912 which was on 
two bounds. He hought the property 
subject to a mortgage: and redeemed the 
property on the hands of the 54th defend- 
ant whose mortgage was dated 4th August, 
1908, Oneof the assignees, lst plaintiff, 
died on the 14th December, 1919. The 
contention eis that he is effectively re- 
presented by the other two plaintiffs as 
hey are joint assignees. The Ist defend- 
ant is likewise not represented in Appeals 
Nos. 28 and 29. The law seems to “be 
perfectly clear and has been recently laid 
down in Srinivasalu Chetti v. Palam Kula 
Guraviah (38) that where one plaintiff dies 
and the appeal &bates the appeal must be 
dismissed against the other plaintiffs also 
and in Wajida Ali Khan v. Puran 
Singh (1) where there are four plaint- 
ifs it was held that the abatement 
against one operates as against all; 
Narain Das v.Sheo Din (39) where the 
rights of the claimants are distinct. and can 
be considered individually and disposed 
of separately, .the law may be different. 
We have been shown no ground for exe 
cusing the inordinate delay: which has 
occurred. These appeals must be.dismissed 
with costs, i 

The memorandum of objections in Appeal 
No. 69 we have heard nothing about and 
it must be dismissed. There 'is also a 
Letters Patent Appeal which concerns a 
stay of execution but it will fail, as *Appeal 
No. 39 has abated and mus, therefore, be 
dismissed with costa. 

Mr. Allddi Krishnaswami Ayyar cone 
tended that the compromise already referred 
to was merely declaratory and the fact that 
it has made the allowance & charge on the 
property makes no difference. On the other 
hand, it is contended that the compromise 
was a bona fide settlement of a family dis- 
pute and I think there can be no doubt that 
looking at the terms of the compromise it 
was so. We have seen that the sons. filed 
suits against their father for partition and 
afterwards for maintenance allowances, 
“That “there was a family dispute there can 


(38) 101 Ind. Cas. 655;. 52 M, L. J. 460: (1927) M. W, 
N. 170; A.I E 1927 Mad. 505; 38 M. L. T, 39%. 
.- (89) 91 Ind. Cas. 859; 48 A, 2514 24 A, Ly, J. 200; A, 
I, R. 1026-Alt, 234,¢ 
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1M, 
be no doubt ja that the compromise | 
Ex. J. and Exs. LXVI and* LXVII were 
attempts to compromise it and there 
can algo be no doubt that there has been no. 
allegation of fraud or*undue influence or 
anything of that kind. There is no reason 
to say that they are not bona*fide. Wehave 
been taken through the various ‘items in 
which Mr. Krishnaswami Ayyar'solients are 
interested. For instance, 218t defendant's . 
items are items Nos. 66 and 67, 135 to 140 
and 142to 155 of B schedule. Some of 
these were purchased in Court sale in pur- 
suance of a supplemental decree in O* B, 
No».400f 1910 which is simply a personal 
decree on & personal covenant. It is safd 
that the debt was for necessary purpose and 
itis or part of it is the original debt of the 
O. S. I. Rajah and after obtaining the pro- 
perty by purchase he redeemed the mortgage 


in favour of the 2nd defendant, but the e 


learned Vakil admits he cannot prove 
necessity at this time of,day and if the 2nd 
defendant's mortagage is too late for any 
consideration on the, ground of subrogation 
it would appear that this purchase must 
also be too late. The same will apply to 
items Nos. 101, 102 and 103. They, therefore, 
come down to mere money decrees. In 


: Appeal No. 69, the 15th defendantis interest- 


ed in items Nos.127 to 132. Item No. 130 
was bought in execution of a mortgage 
decree of 1898. Items Nos. 131, and 132 
were decrees obtained. for allowances and 
purchased thereunder. Items Nos, 127 to 129 
appear to be equally affected either in point 
of time or by being purely money decrees; 
14th defendant is interested in items 
Nos. 104 and 108 of which part is said to 
be earlier than 1893, cf. Ex. XI,a mort- 
gage, dated 23rd July, 1896, by Akkappa 
to Maddu Venkatappa which recites t 
deed of 30th June, 1893, Ex. LXII whie 
recites again a mortgage-dted of the 12th 
December, 1892. The claim is on behalf of 
the appellanis for Rs. 11,000 of the old debt 
which may again raise the question as fo 
whether there can or cannot be partial sub- 
rogation which may be considered hereafter 
but in any case it may be here pointed out 
that there is no proof as to which part if 
any or* whether that part amounting to 
Rs. 11,000 ia an old debt and ascribable to 
a claim which arose Before March, 1893. Aa 
to the 22nd defeadant; items Nos. 113 to 126 
he Beems,to have purchased in execution of 
simple money $eereea 

I, therefore, think that all points raised in 


4 
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this group of appeals fail and that they all 
mus be dismissed with costs. 


APPEALS Nos. 280,288, 352 AND 353 or 199]: 


These appeals relate to the maintenance 
Bllowance of one Lakehmikantamma, widow 
of Maddu Venk&tappa, who has been men- 
tioned in connection with the first batch of 
appeels, as being one of the sons of the 
C. S. I. Rajah and who died cn 22nd March, 
1894, leaving a Will dated 15th February, 
1894, Ex. H, whereby he gave his wife 
Rs, 600 a month for her maintenance. 
Lakshmikantamma brought a suit for her 
maintenance, O. S. No. 15 of 1897, alleging 


that the allowance was a charge on the whole - 


zemindari and asking for a declaration to 
that effect. A decree was made in this suit 
in August, 1900, declaring the allowance of 
Rs. 600 to beg charge on the Kalshasti 
Estate. The decree is Ex. A-5. There 
was an appeal to the High Oourt Ex. 
A-2 which was dismissed on the question 
as to whether the 1st defendant, the adopted 
Bon in possession, had assented to the legacy 
to the late Rajah's widow. The latter 
brought several execution petitions on her 
judgment, e.g. E.P. No, 88 of 1911, Ex. 
B-9on which the High Court held, Ex, 
I1, that she was not entitled to bring the 
attached property to sale in execution of her 
deeree in 15 of 1897. See also Ex. E to 
the same effect. In consequence of this 
decision of the High Court she filed 57 of 
1915 while ón the 27th February, 1914, she 
assigned the arrears *of allowance to the 
Plaintiff in O.8. No."38. See Ex. K. On 
the 25th January, 1920,she assigned by Ex. 
D to the 2nd and 3rd plaintiffs in the 
present suit her arrears of maintenance 
amounting to Rs. 42,600 and also future 
maintenance to fall due under the decree in 
15 of 1897. : 
. Before coming to the points of law which 
apply.either severally or in the alternative 
to the contentions and titles of the various 
contesting appellants, it may be as well to 
clear the ground by noticing that item No.1 
in which the 3rd defendant is interested hag 
admittedly to be allowed as apparently the 
Subordinate Judge has made a mistake 
in the identity of the village, The item wag 
brought tosalein E.P. No. 39 of 1912 in 
O. 8, No. 15 of 1887 Which was the charge 
decree, | AE a 
As to items Nos. 2; 3 and 5 in evhich*ths 
drd and Sth defendants® are Yespectiyely in- 
terested, the 2nd item was brought to ‘sale 
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in E.P.,No. 59 of 1906 and in 10of 1912 in 
O.8. No. 15 of 1897. It was bought by 
the 2nd defendant in'O.S. No. 15 of 1897 
and given to the 3rd defendant by Ex. 
XX. Item No.5 was breught tosale and 
bought by the plaintiff in E. P. No. 59 of 
1306 also in O.S. No. 15 of 1897. It seems 
to me extremaly doubtful whether these 
items were sold by the widow subject to the 
plaintif's sharge. lagree with my learned 
brother Phillips, J., that they should be 
allowed. Then withregardtoitems N os, 116to 
124 the contention is that the appellant 9th 
defendant ought to be subrogated because, 
in Ex, LXVIII, the register of execution 
petitions, the decree issaid to have been 
fully satisfied. The amount shown in this 
execution petition is Rs. 19,000 odd, The 
application was struck off and in the accounts 
ofthe 9th defendant Ex. LXXI we see 
only Re. 6,000 paid in satisfaction of the 
decree and the oral evidence of D. We, Nos, 1 
and 2 dces not appear to carry the. matter 
any further. Neither the payer nor the 
payee is, called, but the agent is D.W., No. 1. 
There is, therefore, no Satisfactory evidence 
that this payment was in fact made and ihe 
decree discharged by payment, Then ag 
to items Nos. 138 and 292 in which the 20th 
defendant is interested ashe redeemed the 
19th, those concern some 27 Villages in the 
estate the history of which is recounted in 
Narasingerji Gyanagerji v. Panuganti Par- 
thasaratht (40) and also to some’ extent in 
Naraeingerji Gyanagerji v. Ponuganti Par- 
thasaradht (41). They are said to arise: frä 
purchase by the 20th defendant in 1915, 
Ex. LXIX, on a decree by Venkatachalam, 
the assignes decree-holder of two mortgages 
of Venkappa irt 1884 and 1888, respectively, 
See Ex. P which is a mortgage of 1898 in 
favour of Rajah Venugopal’ which is 
assigned by this indenture. The receipt 
Ex.S says that Rs. 5,60,000 and odd were 
cecelved from the vendee of Ex, P in 
“part satisfaction” of the amount due and 
there does not seem to be any evidence 
forthcoming to show that the 19th defendant 
paid off the whole amount. For there 
Teacons the claims on the evidence asto 
items mentioned must be disallowed. 

I proceed to the points of law which hare 

(40) (1921) M. W. N. 619, 

41) 82 Ind. Cas 993: 47 M. #29; A IR 1094 P, 0 


220120 L. W, 705; 10 O. & A. L. R. 1172; 47 M. L, J. 
P (1924) M. W., N. 915; 40 O.L. J. 48l; 27 Bom, L, 


4; 20 C, W.N. 246; BII A. 305; 26 R. L'R, 18; 23 
d oy 101; L. RE* 6 A, (P. C) áu 10.W N, 684 
4 M : 
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been taken in support of the claims of ono or 


the other alienees who are claiming Against. 


the representatives. of the mfintenance- 
holder Lakshmikantamma. 

Thé first point of law is that the debts of 
Lakshmikantamma's deceased husband will 
take precedence over her claim whether 
it be viewed as a leghcy under Ex. H or 
as à claim for maintenance established by a 
decree in her favourin O.S. No, 15 of 1897, 
With regard to the position of the widow 
as a, legatee the contention, is that thé 
appellants can follow the assets of the 
husband which went into the hands of his 
widow for the purpose of recovering their 
dues and reference is made tos. 140 of the 
Probate and Administration Act and two 
English cases, Davies v. Nieslson (8) and 
In re Eustace, Lee v. McMillan (9). It is to 
be noticed that both the English cases are 
administration suits, that is to say, the 
debts, legacies and the assets of the deceased 
are all put into the melting pot and the 
order of distribution is decided in the suit. 
This is far from saying that a creditor can 
catch his legatee and force her to disgorge 
on proof that the debt owing to him is her 
husband's debt. Had the creditors chosen to 
proceed to show that there were not suffi- 
cient assets to pay the legacies, which 
they might no doubt have dene in a proper 
proceeding, the question would have been 
far different because, of course, a man must 
be just before he is generous and must 
pay hisdebts in the ordinary course of 
administration before the legatees can be 
allowed to take their benefits under his Will. 
This the creditors have not done. What 
they have done isto merely obtain money 
decrees against the heir-at-lgw df the deceas- 
ed to which the legatees are not parties. 
The only *decrees involved in this part of 
the case are those in O. S. Nos. 125 of 
1899 and “187 of 1912. The , first was 
against Akkappa and the second against 


= Timmu. I5 seems to me, therefore, that tlte 


creditors not having chosen to bring asuit 
or suitsfor the administration of the pro- 
perty of Maddu Venkappa, cannot now be 
heard to say in this suit that the legatee 
must restore what was left to her by Ex. H 
in order tosatisfy their claims, There seems, 
onthe other hand, to be some body of author- 
ity in this country. for holding a view 
against the creditors’ rights. «For instance in 
“Ram Dhun Dhur v. Mohesh Chunder Chow- 
dhary (lê) it was held that the creditor's 
rights.will not prevail against 9 charge- 
. 9 um 
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holder, where nbither the direction in the 
Will for the payment of debts northe dec- 
ree in the creditor's suit created a charge 
on the property of the jestator. As the 
learned Judges point out in that case, the 
decree which the creditor had obtained had 
no other effect than asa mere money dec- 
ree and had not tke effect of creating a 
charge upon a property. Nor was there 
any charge in the Will of the testator which 
simply gave a general direction to pay his 
debts. So in Ambika Charan Dutt v. 
Mukto Kishori (13) a decree of a creditor 
was merely money-decree and ,created.no 
charge as against in that case a mortgagee. 
In Bepin Krishna Ghose v. Byomkesh Deb 
(14) the heirs ofa certain man had executed 
several mortgages of immoveable property 
belonging to his estate prior to an order 
being made ina suit for the administra- 
tion of the estate. The mortgagee ‘applied 
for sale ofthe immoveable properties and 
for payment tohimselffrom the proceeds 
in the first instance. If was held that this 
was outside s. 52o0f the Transfer of Proper- 
ty Act and that as regards the mortgages 
before the order in administration they 
would mot be affected by it. See also 
Gade Lakshme Narasimham Pantulwu v. 
Pillalamarri Jaganadha Row Pantulw (15) 
where ihe heirs of a certain person became 
insolvents after a decree had been passed 
for the realization of the debts of the de- 
ceased debtor in the hands of his heirs, 
Oldfield, J., and Sadasiva Ayyar, J., held 
that the property qfthe deceased is not so 
hypothecated for his debt as to prevent his 
heir disposing ofitor to allow a credit- 
or to follow it in the hands of,athird 
pariy. I am,therefore, of opinion on these 
authorities that the creditors cannot pre- 
vail in this case against the legatee, Lakeh- 
mikantamma, regarded -as a legates 
without an administratiom action which has 
not been brought and which this suit is 
certainly not. Regarded as a maintenance 
right, Mr. Alladi Krishnaswami Ayyar 
admits that there is a Madras case agamst 
him in Somasundaram Chetty v. Unnamalas 
Ammal (16) where Oldfield, J;, and Sesha- 
giri Ayyar, J., held that thoügh in the 
admimistration of a Hindu's estate binding 
debts would take precedence over mere 
claims for maintenance or residence on the 
part of a A members of the family,* 
there is no clear authority for the pro- 
positio that a qharge bona fide created 
for maintenance as there is here, can be 
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defeated by a oreditor whó lent money for 
A f&mily purpose, The cases in Sham Lal 
v. Banna (42) and Gur Dayal v. Kaunsila 
(43) are examined by the learned Judges 
and itis pointed out that in neither of 
those was acharge created for the main- 
tenance claiméd and that the remark in 
Gur Dayal v. Kaunsila (48) that even if 
there is a charge it would be subordinated 
to the claim of a creditor, is not supported 
by any text of Hindu Law or any of the 
decided cases. There is moreover the elabo- 
yate judgment of West, J., in Lakshman 
Rdmchandra Joshi v. Satyabhamabai (17) 
in which thelearned Judge points out that 
if property issold for binding debts the 
sale is good and the debts would take pre- 
cedence, but not, for example, over the 
claim to maintenance fixed by a decree. 
In this. state of the law Idonot think it 
possible to hold that the maintenance 
charge on the estate must give way to the 
claims of the creditors which are not so 
charged ; and the cases where the main- 
tenance is not a charge, of course, stand on 
a wholly different footing. 

Mr. Alladi Krishnaswami Ayyar, having 
failed to convince us on either of these 
points, proceeds to a further point, namely, 
that his clients or some of them are en- 
titled to be subrogated by their purchases 
to the rights of their vendors and hence 
to squeeze out the claim of the widow to 
maintenance. Most, if not all, of the claims 
under this head rest on part-payments 
either (a) of prior mértgagees while the 
mortgages are still on foot, or (b) of pay- 
ments made after the mortgage had passed 
intoa decree and execution had been taken 
thereon. The very limited right of sub- 
rogation given by Statute in this country 
iseto be found in s.74 ofthe Transfer of 
Property Act, which is, of course, confined 
to the second or ahy subsequent mortgagee; 
that is to say, the section does not embrace 


Strangers, from outside who pay off part 


ofthe mortgage amount or buy property 
in execution of& mortgage decree. The 
words ofthe section are perfectly clear and 


- Jay. down that the subsequent mortgagee, 
shall on obtaining a receipt for the pay- 


ment of the money, acquire in respèct of 
the property all the rights and powers of 


e the mortgagee as such” to whom he,has 
as 
(42) 4 A. 296; A. W.N. (1882) 42; 6 Ind. Jur, 594,42 
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made (he tender. I take leave to gravely 


doubt whether the*doctrine ofsubrogation . 


is really admissible in this case at all be- 
cause,as Mr. Justice Sundara Ayyar points 
outin Narayana Kutti Geundan v. Pechian« 
mal (44) unless subrogation is under the 
section ii must be classed as what is called 
‘conventional subrogation" which will 
not prevail without the consent of the party 
to whom subrogation is to be made. In 
other words, conventional subrogation can 
result only from a direct agreement, ex- 
press orimplied, made with *either the 
creditor or debtor and it isnot sufficient. 
that a person paying the debt of another 
should have merely an understanding on 
his part that heis to be subrogated to the 
rights ofthe creditor, though, if the agree- 
ment has been made, a formal assignment 
will not be necessary. The learned Judge 
goes on to point out that the scope of the 
rule is narrowerin this country and that 
a mere agreement cannot give a person 
lending money to discharge the mortgage 
& lien over the property (see s. 74 of the 
Transfer of Property Act) and that as 
equitable interests are not recognized as dis- 
tinct from legal interests, it is very doubt- 
ful whether there is any right of subroga-. 
tion ouside the section of the Transfer of 
Property Act. But asthe discussion of the 
law has been allowed to proceed on this 
topic I propose to deal shortly with it. 
Now the first requirement is that the 
mortgage must be extinguished andit must 
be extinguished by a payment made by the 
party claiming subrogation. He cannot stand 
by tillthe claim is extinguished by somebody 
else and then claim subrogation. The 
cases quoted in*Swaminatha Pillai v. Kri- 
shna Iyer (19) and Hanumamnihaiyam v. 
Meenatchi Naidu (18) clearly show that 
there is no title to priority until the debt 
has been completely discharged by pay- 
ment. 

As pointed out in the latter case the 
result would otherwise bethat a number 
of persons would be entititd to rank as 
first incumbrancers and it would beimpos- 
sible to workout the rights of the parties, 
The carlier ease of Rupabai v. Andimulam 
(45) which was a case of an agreement 
was explained Hanumanthaiyan v. Meena- 
tehi Naidu (18) and. Swaminatha Pillai v. 
Krishna Iyer (19) werereferred to and ex- 

(44) 15 Ind. Cas. 206; 36 M. 426; 11 Me L. "T. 147: 
(1912) M. W. N. 353; Œ M. L. J. 364. j j 

(45) 11 M. 345; 4 Ind. Doc. (x. s.) 240. E 
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plained in acass to which I was &,party 


with Spencer, J., in Venkata, Lakshmi 
Narayana Raov. Venkayya (20) in which we 
held that there can be no claim to priority 
by subrogation unless the prior mortgage 
ig completely discharged, Mr. Krishna- 
swami Ayyar relies very strongly an the 
Privy Oouncil case in Malireddi Ayyareddi 
v. Adusumilli Gopala Krishnayya (46). 
There certain land was subject to three 
simple mortgages, of which the second was 
on the crops as well asthe land. A pur- 
chaser ofthe land subject to the three 
mortgages and the respondents who were 
assignees of his interest paid to the second 


mortgagee money to save the crops from . 


gale under a decree which he had obtained 
upon his mortgage. It was held that the 
payments made to the second mortgagee 
were to ba regarded as purchases pro tanto 
of the second mortgage, not as a discharge 
of itand that accordingly the respondents 
were entitled in respect of the payments 
they made to priority over the third mort- 
gagee The point really insisted upon be- 
fore their Lordships of the Privy Council 
seems to be that as the second mortgage 
was upon the crops as well as upon the 
land, the sums paid to the second mort- 
gages to save the crops from seizure must 
be deemed to be sums paid in reduc- 
tion of the second mortgage and not 
purchases pro tanto of it. Their Lord- 


ships regarded the encumbrance as & 


composite security crops and land. There 
is no real discussion of the law of subro- 
gation, much less a discussion as to whether 
a part payment will confer sucha right. 
The décision seems to turn on, thé dis- 
tinction between purchase antl redemption, 
No questions of subsisting charges were 
discussed but the case was really one as to 
the distribution or allocation of the money 
paid to save the crops. I donot thigk, 
therefore, that that carries the case any 
further. 

Now as to (b) payments after the mort- 
gage had passed into a decree, that depends 
on s. 89 of the Transfer of Property Act 
which provides that when the mortgagor 
fails to pay the amount due and an order 


absolute for sale is passed thereupon, the 


(46) 75 Ind. Oas. 592° 47 M. 190; 22 A. L. J. 45; 46 
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Bom. L. PF 201; 31 M. L. T. 1; 2 Pat. L. R. 99; 100. 
& A. L FB. 269: (1924) M. W.N. 290; 39 O. L.J. 204: 
28 C. W. N. 1025; 511. A. 140; L. R 5 A. (P. O.) 49; 1 
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defendants’ right to radeam and the 
security shall both be extingdished. This 
is explained in^ Vanmikalinga: Mudali v, 
Chidambara Chetti (47) Where it is said 
that where a person intrested in immove~ 


‘able property, sush as the owner of the 


equity of redemption or a*puisne mort- 
gagee, discharges a prior encumbrance the 
presumption is that such encumbrance 
enures to the advantage of the party 
making the payment if itis for his benefit 
so to treat it and that the provisions of 
s. 89 have raference to the execution of a 
mortgage decree and should mot be in- 
voked so as to render the application of 
this principle impossible in cases where 
an order absolute for sale has been made, 
On the other hand, there are two cases, 
Het Ram v. Shadi Ram (22) and Matru Mal 
v. Durga Kunwar (23) both of the .Privy 
Oouncil, which held that on the extinction 
of the security and the right to redeem 
under s. 89 of the Tranefer of Property 
Act, the mortgagee had in their stead a, 
right of sale by virtue of the decree and 
the later Allahabad case held that the 
amount tg be paid by the second mort- 
gagee where the first mortgagee obtained 
a stay of sale without making him a party 
and the second mortgagee thereafter sued 
on his mortgage was to be calculated on 
the basis of the decree and not with re- 
gard to the amount due on the prior mort- 
gage. The cases were further considered 
by their Lordships of the Privy Council 
in Sukhi v. Ghulam * Safdar Khan (24) 
which was a ease under the Civil Proce- 
dure Code and their Lordships held that 
the law remains now as it was before the 
passing of the Transfer of Property Act, 
namely, that & subsequent mortgagee ia 
entitled toset up a prior mortgage inter 
est which -he has acquired as against a 
subsequent mortgagee. It°is said that in 
the present case all but one of the in- 
stances are under the Transfer of Property 
Act. In Pingoli Venkataramana Reddi ve ` 
Kotigari Rıngiah Chetti (48) which came 
after Het kam v. Shadi Lal (22) and 
Matru Malv Durga Kunwar (23) but before 
Sukhi Ghulam v. Safdar Khan (21) it 
was held taat partial discharge might 
give rise to subrogation if the mort- 
gagee,had released “his claim over the 

e* : 
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balanee of the amounts[due to him but 
‘that the pyrchaser had no general right 
‘of subrogation by reason of having paid 
oD a-portion af the decree obtained on the 
prior mortgage. In Parvati Ammal v. Ven- 
“walarama Aiyar (49), Wallace, J., had to 
"eonsider the, question for the purpose of 
‘limitation as to whether the payer is sub- 
'rogated to the rights of a mortgagee or of 
‘the decree-holder and he held that he was 
subrogated to therightsof the decree- holder. 
But in S. A. No. 1803 of 1923 in modi- 
fication of this view he held that a sub- 
Requent mortgagee who pays off a mort- 
gage and is not a party to the suit stands 
dn the position of a prior mortgagee only. 
This was a case where the mortgage was 
used as a shield or weapon of defence and 
was a case of limitation, All the mort- 
gages in the present case are prior to 
1897 and are, therefore, barred, Tam, there- 
fore, of opinion that nothing can be made 
of either of these branches of the doctrine 
of subrogation in’ favour of the appellant's 
claim and that, having regard to the case 
in Sukhi Ghulam v. Safdar Khan (24) the 
cases in Het Ram v. Shadi Lal (22) and 
Matru Mal v. Durga Kunwar (239 must be 
regarded as atleast strictly confined to 
their subject matters and not as laying 

own any general principle of law. 

The next short matter is the splitting 
up of securities, that is to say, by pur- 
chase by the widow herself Lakshmikan- 
tamma in execution of decrees, It is clear 
that we cannot interfere after the suit 
has-been instituted in which these pur- 
chases were made. lt will doubtless be 
open “to the appellants to contest these 
transactions in a separate suit, should they 
sò desire. We have been taken through 
not only the titles of the various appel- 
Jants but also the evidence with regard to 
the merits of some of them on the part 
of the respondents. I have already dealt 


with the claim of the 9th defendant on “| 


the merits. With regard to the 13th de- 
` fendant as to items Nos. 133 to 135, beyond 
the recital in the document there does not 
seem to be any proof that the money 
borrowed was actually applied to the pay- 

ment of allowances. 'The mere reeital is 
mot sufficient to give the appellant the 
right of subrogation aver the maintenance 
holders. .As to items Nos. ,134 and r35 in 


e 
(49) 81 Ind. Cas. 771; 47 MeL, J.e3106; (1924) M, W. 
N. 910; 20 L. W., 278; A. I; R, 1925 Mad, 80, 
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which the 13th defendant is also interèst- 
ed a' stranger attached the decree for 
allowance and brought these items to sale 
and ths 13th defendant bought, them, 
There is no indication that the allowance- 
holder meant to enforce the charges, He 
was merely content with the money decree, 
As to the 28rd defendant he took an 
assignment and subsequently paid off the 
puisne mortgage, Ex. N. In the origi- 
nal suit the amount borrowed is due on 
several decrees beginning with 15 of 1899, 
This is governed by what has been said 
on the other batch of cases. As to O.g. 
Nos. 8 of 1908 and 8 of 1:07 which are 
also mentioned in Ex. N we have no evi- 
dence to hold that they are entitled to 
keep thase old mortgages alive. Reference 
may also be made to what has been said 
on the doctrine of part-payment above, 
As to defendant No.?4 who is interested 
in 33 io 35 he càn only claim. subrogation 
as to 33 and 34 and this cannot be put 
higher than money-decree : because the 
mortgage was for money due on four pro- 
missory notes two of which are said to 
relate to allowance payments in 1898. 
There was apparently no charge in res- 
pect of these moneys and they are not 
entitled to rank higher than mere money 
decrees, As to defendant No. 25 he is inter- 
ested in items Nos. 3 and 4, mere private 
sales, which can givehim no right whatever. 
As to defendant No.30 he is interested in 
items Nos. 99, 108 and 199. The items were 
sold far deficiency en Ex. LIII and not in 
execution of the mortgage itself, See sale 
certificates Exs. LXIII, LXIV and LXV 
which* refer to the sale. of lots’ of the 
"attached. properties," 

The last point is as to limitation, The 
estate was under the Court of ‘Wards from 
1899 io 1905 and by s. 55 (4) of the Limi- 
tation Act this period will be excluded 
from limitation. After the estate was re- 
eased E. P. No. 60 of 1906 was filed for 
the whole amount of arrears. See Exs. B-7, 
B-16, B-17. These acknowledgments are 
made of part-payments such as would be, 
in my opinion, within s. 19 of the Limi- 
tation Act. In Mani Ram v. Seth Rup 
Chand (26) it was held that the docu- 
ment relied upon was an acknowledgment 
signed by the respondent. In that case. 
the counter affidavit signed by the appel- 
lant’s agent stated “For the last five years 
I had opened g current accouftt with the 
decesEed." It was held «tbat. this. Was. 
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sufficient acknowledgment within s. 19. 
In Sulthamoni Chowdhraná v. IshanChunder 
Roy (25) all the joint owners of cer- 
tain property had  filed' a petitign in 
Court for the appoiptment of the manager 
af their estate. It was held that this waa 
Bn acknowledgment of the joint debt by 
the co-owner who bad not contributed 
money in order to save the estate from 
Bale It, therefore, seems to me that thia 
question of limitation must be answered 
as the learned Subordinate Judge aa- 
gpwered it, »amely, that the suits are not 
harred.* I, therefore, hold that with the 
exception of the three items Nos. 1, 2 and 5 
dealt with atthe beginning of this judg- 
ment on this second batch of appeals and 
plso the item No. 132 in which 12th defend- 
pot is interested—and defendants Nos. 3, 5 
and iZ will be exonerated from payment of 
gosts—the appeals as to the other items 
must be dismissed with costs of plaintiffs- 
respondents for the ressons given except 
BB above-noted, l 

Srinivasa Ayyangar, J.—I agree 

enerally with the conclusions arrived at 
oy my learned brothers whose judgments 
in this appeal have just been pronounced 
and which I have had the opportunity of 
perusing before hand. I should have 
thought it unnecessary to add anything to 
the detailed examination by them of the 
cases were it not for a feeling in my 
mind that in respect of two matters it 
would be useful to state the grounds in a 
slightly different manner. I propose not 
to embark on a recapitulation of all the 
points dealt with by them but to content 
myself with briefly referring ,to What I 
have to state on the two points. 

The first iswith regard to the question 
of non-registration of the agreement of 
compromise and the consequent inadmissi- 
bility in evidence ef the same. I respect- 
fully agree that though not registered it ig 
admissible in evidence. But it may as 
well be in this connection to bear in 
mind that under the terms of s, 17 
of the Registration Áct what is exempted or 
excepted. from compulsory registration is 
“any decree ororder of Court," I takeitthat 
the Registration Act being an Act appli- 
cable to instruments in writing, what the 
Apt exempts from liability to compulsory 
registration is a written decree or order 
which may fall within the description of 
instrumefits in sub-els. (ag, (b) (c) and (d) of 
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if theyshould a fall under the description 
or definition of a decresororder. With all 


respect it seems to me that unless the 
compromise becomes embodied either 
directly ky incorporatien or indirectly by 
clear referance so as really to constitute or 
tantamourt to incorporation, the exemptioh 
cannot be relied upon. In the Full Bench 
case Thazkathitathil Poovvanaji Ayissa v, 
Puthan Purayil Kundron Chokru (5) 
the order ‘ recorded” was construed: ag such 
a reference to the petition of compromise as 
in law to amount to 2 setting out in full of 
the same. The reasoning ds wellcs the 
deeision cf their Lordships ofthe Judicial 
Committee in the case of Hemanta Kumari 
Debi v. Midnapore Zemindari Co., Lid, (2) 
were to the same effect, 

In the present case, as has already been 
ot gerved, the compromise in its entirety was 
embodied in the decree of the" Court of first 
instance but the High Court by its decree 
in appeal directed cerjain clauses to be 
expunged from the decree of the lower 
Court anc amongst those clauses, the clause 
in the compromiece relating to the allowance 
and the caarge isone. The High Court 
did not and did not purport to expunge that 
clause from the compromise that bad been 
duly recorded; but expunged itonly from 
the decre3 obviously on the ground that 
those matiers were beyond the scope of the 
suit, whether rightly or wrongly it need not 
now be considered. All that the Appellate 
Court did was, while recognizing the com- 
promise and the record of the same, to 
confine the decree to portions of the com- 
promise which were within the scope of the ` 
suit and sxpunge from the. decreta] direc- 
tions the matters covered by the clauses 
falling beyond the scope of the suit.: As 
pointed by their Lordships ofthe Priv 
Council, ihe recording of the compromise 18 
an order which refers’ fo and virtually 
incorporetes by such reference the compro- 
mise itself and nothingturng on the question 
whether thereis an executable decree or not 
in respect of any of the matters, I atm, 
therefore, ofthe opinion that the order of 


the Appellate Court with regard to the 


amendment of the decree of the lower Court 
in thé case, had reference only to the 
expunging of the clauses from the decree as 
a degree cf Oourt but not from the decree , 
so far as it was 4 record of the compromise. 
e There ig, therefore, to my mind no room for 
the contention om behalf of the appellants 


ol. (1) of the section but which are excluded founded on the clauses relating to the 


a0 | 
charge having bsen’ expjinged from the 
decree by the Court of Appeal. I may, it 
gesms to me, usefully refer also to another 
aspect of the same question. 

The expression tp be found now’ins, 17 
of the R»gistration Act, cl. (2), sub-cl. (6), is 
"any deoree ofa Court.” It may fall to be 
observed that the expression is not “any 


- final decree or order of a Court," and the 


Legislature has deliberately amended the 
gub-clause by the addition of the word 
‘any.’ The Registration Act itself is a 
mere legislative provision for the public 
Record of Rights and the exemption of 
decrees and orders of Court from the 
aperation of 5.17 must also be regarded as 
based on the consideration that decrees and 
orders of Court may also be regarded as 
suitable means ofthe publie recording of 
rights. There is, therefore, no reason to 
suppose that any decree or order of Court" 
is any the lessany decree or order of Court 
because it is subsequently modified or set 
aside. Having regdrd to what is referred to 
as the "purpose ofthe Statute" by their 


‘Lordships of the Judicial Committee in 


Hemanta Kumari Debi's case (2) there is no 
reason to limit the expression ny decree 
or order of Court only to one not set aside 
gubsequently. 

It seems to me that any other construction 
may lead to very disastrous and unexpected 
results. If &n agreement of compromise 
should by a Oourt of first instance be 
embodied in a decree but portions thereof 
should be deleted from the decree, let us 
pay more than twelve years after the date 


. thereof, by the Privy Oouncil, then it may 


follow that the parties without any fault of 
their own may lose all the benefits. of a 
compromise while possibly being subjected 
to all the obligations thereof. We cannot 
suppose that such a result was contemplated 
by the Legislatuse. I do not, therefore, see 
any reason why exemption from compulsory 
registration should not be accorded even to 
‘agreements originally included ina decree 
os order of Court but happening subse- 
quently to be deleted from them by decreas 
or orders of Court, the principle being that 
once an agreement becomes embodied or 
incorporated in a decree or order of Court 
the necessity for registration ceases and the 
aame can be proved and enforced if other- 
wise provable or enforceable . 

. , As regards the question of subro ations I, 
only wish to add that, thqugh "it is an 
equitable right based on a comparatively 
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elastic doctrine, still it has been stretched 
already a8 far ag it could be, and that 
there ic ‘no basis fer the contention in 
these connected appeals founded on 4 
further extension thereof. z 

One thing at least Seems to me to be 
clear and that is, that the circumstances 
under which rights are claimed on the 
ground of subrogation must be such as to 
leave no doubt as tothe intention of the 
parties and alsoastothe possibility ofan 
assignment if contemplated. 

I agree that in none of these instances with 
regard io which rights of subrogatien were 
elaimed it has been made out on the facts, 
and further I am unable to regard tha 
circumstances of any such ease as indicating 
any constructive intention on the part 
of the parties or the possibility of any 
assignment if contemplated. I agree that 
the first batch of appeals fails and should 
be dismissed with costs. 

With regard alse to the second batch of 
appeals arising out of what has been termed 
the maintenance claim, I propose toadd 
only a few observations of my own. 

Mr. Alladi Krishnaswami Ayyar contend- 
ed strenuously that the alienees were 
entitled io certain priorities over the charge 
claimed by the plaintiffs. The ground of 
his argument was as follows:—The plaint- 
iffs’ claim in this suit may be regarded 
either as a legacy or as a maintenance, If 
the former, it is clearon the law that all 
legatees should be postponed to the creditors 
and thet the creditor may proceed ‘to 
recover his claim even against the property 
specifically bequeathed. If the claim 
should be treated as based on the right ofa 
widow for flaintenance, the entire estate is 
subject to the claim of the creditors in the 
first insiance, If, therefore, we should find 
that any alienations were made by the 
holder cf the estate for the* purpose of 
payfog off thé creditors of the deceased, 
Such  alienees are entitled to claim 
priority over the charge created in favour 
ofthe widow either as legetee or as main- 
tenance holder. 

It is trae that there has been no very 
clear statements of law with regard to this 
in the Indian decisions. He cited two 
English decisions which have been referred 
to in my learned brothers’ judgments 
Davies v. Nveolson (8) and In re Eustace, 
Lee v. McMillan (9). There can be no doubt 
whatever that a creditor of thee deceased 
testator or intestate has aright to haye his 

$, 
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claims satisded from the entire estate of the 
deceased. But whether the deceased is 
represented by an executor or administrator 

ora mega heir at-law, there are two kings of 
actions available to & creditor. A suit on 
tha debt against the defendant in his 
cuaracter as legal repregentative when the 
decree is made limited to the assets of the 
deceased. In such a case the expression 
"assets of the deceased" must be regarded as 
being only such assets as have not been 
validly disposed of already and as have not 
ceased to form part of the estate. This is 
the smalltr remedy, and if he elects smaller 
remedy, he would have to be content with 
it, at any rate in those proceedings. He has 
also a larger remedy by an administration 
action. If his eauseof action should be 
that ia the administration of the estate by 
the legal representative, whoever he may be, 
there has been committed by him any 
breach of truth or breach of obligation 
imposed by the law then he may file an 
administration action, whereupon the Oourt 
will consider the whole of the administration 
of the astate by the representative and 
furlber proceed to administer it itself, 
incidentally setting aside such acts of 
maladministration as might have been 
committed by the representative. If, there- 
fore, à creditor of the deceased desires to 
question any actof administration by the 
legal representative of the deceased he 
could do so only in a properly con- 
stituted administration action in which 
are made as parties, all persons who have 
acquired or are claiming rights under or 
through, the legal representative. The 
Court will then have to adjudicate gn the 
acts of the administration ad determine 
the rights of other parties with regard to 
the claims advanced in the action. The 
Court in such an action taking over the 
administration itself may in its discretion 
deem it unnecessary to disturb any of the 
alienations effected by the legal representa- 
tive and provide otherwise for the payment 
and satisfaction’ of the debt of the 
creditor. It is clear that such a right, 
jf at all, can be established only in an 
‘administration suit to which all persons 
interested in the estate of the deceased are 
or may’ ba either directly or indirectly 
parties. . 

A person may havea right” but it may 
also be sand often is that such right has to 
be established or enforced ,only in a par- 
ticular maner, e It must be observed that 
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both tha English decisions alted by Me 
Alladi Krishnaswami Ayyar were in actions 
for the administration ofthe estate. If, 
therefore, a creditor having «two remedies 
does not elect to file an administration 
action and dispute the acts of administra. 
tion of the legal representative, it follows’ 
on principle that he must be confined to the 
remedies he has elected. B 

Apart altogether from that, even assuming 
that a creditor may have the right in certain 
circumstances to proceed against the pro- 
perty in the hands of a legates or & mainten- 
ance holder, it does not follow that the 
alienee under an act of alienation for the 
payment ofthe debtcan be regarded as -° 
also having such rights. The creditor haa 
an eloction of remedies and the act of 
alienation is that of a legal representative. 
The creditor of the legal representative and 
the alienee from him can claim only under 
or through the legal representative and 
there isno room in any, case for the &p- 
plication of the principles of subrogation, 
and there is no principle for holding that 
what the creditor of the deceased might 
have elected to do the creditor of the legal 
representative or the alienee from him hag 
the right of enforcing. 

Mr, Alladi Krishnaswami Ayyar also 
referred to s. 140 of the Probate and 
Administration Act. It is as follows :—'* A, 
creditor who has not received payment of 
his debt may call upon a legatee who has 
received payment of his legacy to refund, 
whether the assets ofthe testator's estate 
were or were not sufficient at the 
time of his death to pay both debts 
and legacies, and whether the payment of 
the legacy by the executor was voluntary 
or not.” While this section recognizes the 
right of the creditor to call upon a legatee 
to refund it, it is significant that in thia" 
section it is not defined to wltom the legatee 


„is to make the refund. Obviously it cannot 


be to the creditor. It must be to the legal 

representative, the executor or administratores 
If, therefore, the legatee should, even after 
being so-called upon by the creditor, fail 

to make the refund and the creditor should 

want to enforce the right given to him 

under tifat section, the proper suit in which 

a creditor can enforce such obligation on 

the part of the legatee to refund to the 

legal representaéive the amount of the 

legaty wquld only be an administration 

suit. e e 

As regards the other matters, I consider it ' 
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learned brothers have said in their judg- 
ments and I agree with them that the second 
batch of appeals should also be dismissed 
with the modification Indicated, * 

Y. N. Y, Appeals dismissed. 
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: §econp Orvit AresaL No. 367 or 1927. 
April 2, 1928, 

. Present: —Mr. Justice Raza and Mr, 

Justice Nanavutty. 
*  MANSUR-—DzrsNDANT—ÀFPPELLANT 
Tersus 
° Musammat AZIZUL-—PLAtiNTIFF 

~- RESPONDENT. 

"` Muhammadan Law—Husband and wife—Muham- 

madan marrying second wife—Agreement to pay 

maintenance to first wife even if she lived separate, 
validity of—Public policy. 

If a Muhammadan marries a second wife and 
finds that his firet wife cannot pull on well with 
his second wife and if he does not, or cannot, provide 
a separate apartment or habitation for her exclu- 
sive use and for the sake of preservation of ths 
family peace executes an agreement in her favour 
giving her maintenance evenifshe does not reside 
in the same house with him and his second wife, 
that agreement is not opposed to public policy 

‘ as this arrangement does not necessarily result in 
geparation between husband and wife. [p. 893, col. 2.] 

Bai Fatma v. Ali Mahomed Aiyab (i, doubted an 
distinguished. 

Second appeal against a decree of the 
Subordinate Judge, Partabgrah, dated the 
13th October, 1927, affirming that of the 
Munsif, Partabgarh, dated the 20th July, 
1927. ‘ 

Mr. Ghulam Hasan, for the Appellant. 

Mr, Ali Jawad, for the Respondent. 

JUDGMENT.—This is an appeal from 
a decree of the Subordinate Judge, Partab- 
garh, dated the 13th October, 1927, affirm- 
ing a decree of Munsif, Partabgarh, dated 

*the 20th July, 1927. 

The facts of ého case so far as it is neces- 
sary to state them. {for the purpose of dis- 
posing of this appeal are as follows :— 

e The plaintiff, Musammat Azizul, is the 
‘first wife of the defendant Mansur Ali. 

Mansur Ali married a second wife in 

September 1925. The two wives could not 

pull on well and the agreement Ex. I was 

then executed by Mansur Ali onethe 25th 

September 1925. It was executed about a 

week after Mansur Ali married his second 
wife. The plaintiff weng to live ‘in. her 
father’s house sometime after the execution 
of the agreement, The plaintiff brought 
‘the present suit for recovery of Rs, 58.7.0 
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against the defend- 
antèn thè basis of the agreement dated the 
20th September, 1925. 

The defendant admitted the execution of 
the agreement but denied his lidbilty to 
give maintenance tô the plaintiff on the 
ground that the agreement was without 
consideration and'that the plaintiff was not 
living with him as his wife, l 

The learned Munsif found thatit was unsafe 
for the plaintiff tolive in the same house 
with the defendant's second wife, He found 
also that the plaintiff had once gone to the 
defendant's house after the agregment waa 
executed by the defendant, but she had to 
leave the place and to return to her father's 
house as she could not pull on well with 
the defendant's second wife. He held 
that the deed dated the 25th September, 
1925, was not without consideration and that 
the plaintiff was entitled to the maintenance 
even if she did not reside in the defendant's 
house. He, therefore, decreed the claim. 

The defendant appealed, but his appeal 
was dismissed by the learned Subordinate 
Judge. It was contended before the learn- 
ed Subordinate Judge that the agreement 
was without consideration and against 
public policy. The point that the agree- 
ment was against public policy was not 
expressly taken in the first Court. It was 
taken in appeal before the learned Sub- 
ordinate Judge. The learned Subordinate 
Judge agreed with the learned Munsif that 
the agreement was not without considera» 
tion. He held also that the agreement was 
not opposed to public policy, He, therefore 
dismissed the appeal, ; ; i 

The defendant has now come to this Court 
in second appeal. 

We think there is no substance in this 
appeal, . 

The contention that the agreement was 
without consideration cannot be supported, 
The defendant is bound to maintain his 
wifs during the subsistence of marriage. So 
long as the right to maintenance lasts, the 
contract in question subsists and it can- 
not be treated as devoid of consideration. 
We should like to note also that this plea 
was not pressed before us by the appellant's 
learned Counsel, 

The appellant’s learned Counsel has 
contended before us that thé agreement in 
question is epposed to public policy and the 
pleintifi is not entitled to maintenance from 
the defendant under the agraemént. We 
are not prepared to accent this contention, 
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We have examined the agreemenj careful- 


ly. We are not prepared “to hold that the: 


lower Courts were wrongin construing the 
agreemept. It wasof course stated in. the 
agreement that the defgndant'would provide 
his wife plaintiff with food and clothing ifshe 
would live with him in hig house, but it was 
expressly provided by the agreement that 


“the plaintiff would be entitled to guzara at 


Rs. § per mensem even if she would not live 
with him in his house. It was stated at 
the end of the agreement that if the plaint- 
if would leave the defendant's house 
without ahy sufficient reason and without 
any fault of the defendant and others, the 
‘ panches named in the agreement would 
manage to send her to his (defendant's) 
house. Ithas been found in this case that 
the plaintiff had not left the defendant's 
house withouta sufficient reason. Besides, 
that statement in the agreement is not 
binding on the plaintiff. Having examined 
the whole document carefully we have come 
to the conclusion thatthe intention of the 
parties was that the plaintiff would be 
entitled to the guzara even if she did not 
reside in the defendant's house. 

The appellants learned Counsel has 


referred to the ruling of the Bombay High 
_Courtinthecaseof Bai Fatma v. Ali Mahomed 


Aiyab (1) in support of his argument that 
the agreement is opposed to public policy. 

It was held in that case that an agreement 
which provides for, and, therefore, encour- 
ages, future separation between the spouses, 
(Muhgmmadans) is void as being. against 
public policy. The agreement in that case 
was an agreement made between a Muham- 
madan Husband and his wife proyiding for 
certain maintenance to be given to the wife 
in the event of a future separation between 
them. With' great respect, we find great 
difficulty in following the view adopted in 
that case. Moreover thé point raised jn 
that ease is nof similar to that which arises 
in this case. No question of separation 
between husband and wife really arises in 
this case, . 

Under the Muhammadan Law “the main- 
tenance (nafkah) ofa wife includes every 
thing connected with her support and 
comfort, such as food, raiment, lodging, eto. 
and must be provided in accordance with 
the social position af the parties. The wife 
is not entitled merely to mainténance in the 
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English sence of tHe word, but has a right to 
claim ahatitation for herowf exclusive 
use, to ba provided consistently with the 
husband's means. It is incumbent on the 
husband to providea separate apartment 


for his wife's habitation, to be solely and, 


exclusively appropriated by her, because 
this is essentially necessary to her, and is, 
therefore, her due, same as her maintenance 
and the word of God appoints her a 
dwelling hcuse as well as a subsistence” 
(See Ameer Ali's Muhammadan Law, Vol. 
Il,page4419 (Third Edition). "Itis incumbent 
upon a hubaad to provide a separate apart? 
ment for his wife's habitation, to be solely. 


and exclusively appropriated to her use, so ' 


asthat none of the husband's family, or 
others, may enter without her permission 
and desire, because this is essentially neces- 
sary tc her, and is, therefore, her due the 
same as maintenance, for the word of God 
appoints her a dwelling house as well as a 
subsistence: and as itis igcumbent upon a 
husband to provide a habitation for his wife, 
80 he is not at liberty to admit any person 
to ashare in it, as this would be injurious to 
her, by encangering her property, and 
obstructing her enjoyment of his society; 
butif she desire if, the husband may then 
lawfully adrcit a partner in the habitation, 
as she bysucharequest voluntarily relinqu- 
ishes her right: neither is the husband at 
liberty to intrude upon his wife his child 
by another woman, for the same reason. If 
the husband appoints his wife an apartment 
within his own house-giving her the lock 
and key,it ic sufficient, as the end is by 
this means fally obtained". (See Hamil- 
ton's Hedays, Vol. I, pages 401-2). df a 
Muhammadan marries a second wife and 
finds that his first wife cannot pull on well 
with his sec3nd wife and if he does not or, 
cannot provide a separate apartment or 
habitatian for her exclusive fise, and for the 
sake of preservation of the family peace 
executes an agreement in her favour giving 
her maintenance, even if she does not reside 
in thesame Louse with him and his second 
wife, that agreement is not, in our opinion, 
against publi» policy. This arrangement’ 
does not necessarily result in separation 
betwee husband and wife. The husband 
may conveniently manage to visit herin the 
house which she occupies after leaving his 
house. By ceempying another house she 
Qoeb not geceasarily refuse “ herself" to her 
husband, We*hink the Oourts should not 
lightly take upea themselves in auch caseg 


- 


. 


894 

to declare agreements to be voidon the 
ground of public policy. Itshould be borne 
in mind that it is the highest policy of the 
law that contracts should be enforced. 
The plaintiff in this case is residing in her 
fathers house. The defendant may con- 
*veniently visit her there, if he cares for 
her. We are not, therefore, prepared to 
disagree with the finding of the learned 
Subordinate Judge on tne point under 
consideration. 

The result is that the appeal fails and 
-mustbe dismissed. We dismiss the appeal 
evith cogts.. The decree of the lower Ap- 
pellate Court is confirmed in all raspects. 

*. G.H. Appeal dismissed, 





MADRAS HIGH COURT. 
Oivi Revision Petrrion No. 306 or 1927. 
° December 19, 1927. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Jackson. 
GOPALAKRISHNA SWAMI NAICKER 
— PETITIONER 
versus 
' SRINIVASA IYENGAR AND OTAERS— 
RESPONDENTS. o ] 
Guardians and Wards Act (VIII of 1890), 8. 80— 
Surety bond -by guardian—Application by ward on 
. attaining majority for assignment—Jurisdiction to 
.assign—nquiry as to breach of bond—Separate suit, 
whether necessary. l ; 
Section 35 of the Guardians and Wards Act 28 
applicable to the case of a ward attaining majority 
and applying for assignment of the bond executed 
by the guardian. [p. 895, col. 1, | | 
Krishna Chettiar v. Venkatachala Chettiar (2), dis- 
tinguished. & | 
Under s. 35 of the Act the Court is bound to 
assign the bond, on being satisfied that the engagement 
, of the bond has not been kept up. [p. 895, col. 2.] 
Where on a perusal of the accounts a Oourt has 
reason to think that, at least in respect of some 
monies received in respect of the property of the 
ward, they have not been duly accounted for, it is 
*reasonable to hold that there is ground for being 
satisfied that the gngagement has not been kept up, 
and the ward should not be referred to a regular 


suit for the purpose of satisfying the Court that, 


e engagement has not been kept up. [ibid.] 
SY petition: under s. 115 of Act V of 1908 
and 8.48 of the Guardians and Wards Act, 
praying the High Court to revise an order 
of the District Court, Ramnad at Madura, 
dated the 27th January, 1927, in I. A. 
No. 242 of 1926, in O. P. No. 437 ofel912. 
Mr. S. Varadachariar, for the Petitioner. 
Mr. K. S. Champakesa Ayyangar, for 
the Respondents. "e. = 
JUDGMENT,—This is 4 revrsign 
petition against the ordes of tho Dis- 
pricy. Judge of Ramnad on an applis 


* 


ne oe SWAMİ NAIÓKER v. 6s N1VÀ8A IYENGAR. 
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cation under the Guardians and Wards 
Act*for the assignment of a security bond 
executed’ by a guardian and sureties under 
S. 34 (a) of the Act. That section shows 
that’ the guardians and sureties en- 
gage themselves düly to account for. 
what may be received in respect of 
the property of the ward. The learned 
District Judge rejected the petition hold- 
ing that as the ward had attained majority 
he had no jurisdiction to act under s. 35 
and for this position he relies upon the 
decision in Bathina Subbarami Reddi v. 
Ganesam Pattabhirami Reddi (l)e In that 
case the guardian was discharged after 
filing his accounts in Court and it was 
held that the Oourt had no jurisdiction to 
hold an enquiry and ascertain what amount 
is really due by the guardian. The appli- 
cation was filed under s. 41 and in the 
course of the judgment it is observed, 
that a Oourt acting under s. 41 (4) was 
not bound to make the declaration men- 
tioned in s. 41 (4). Thisis true, but there 
is tha further observation. “The whole 
schemeofthe Actseemsto provide for matters 
of this kind, 4. e, disputes between the 
minor and the guardian, by way of suit, 
During the minority ss. 35 and 30 pro- 
vide for suits being filed by a next friend 
of the minor in case of misconduct on 
the part of the guardian, and there can 
be no doubt that, when the minor attains 
majority, he can bring a suitagainst hie 
guardian. There being no provision at all 
for any enquiry into accounts by the; 
Oouri, I think the opinion expressed by 
the Calcutta High Court is the correct 
one.’« We are not able to agree with 
everything that seems to be implied in. 
these sentences. Now, taking ss. 35 and 
36 for consideration, we first*observe that 
B. 35 deals with a case whére an adminis- 
tration bond was taken ant s. 36 where 
such a bond wasnot taken. In the case 
of s. 36 we have got these words, “uu. 
any person, with the leave of the Court, 
may,as next friend, at-any time during 
the continuance of the minority of the 
ward, and upon such terms as aforesaid, 
institute a suit against.the guardian......." 
It is clear that this section relates only. 
to cases where the ward continued to be 
& ward and has not egased to be a ward. 
But when we come to s. 35 we have not got’ 


(1) 9? Ind, Cas. 578; 51M. L. J, 249; *1928) M, 
Me N. 039; 24 L, W, 525; A. I, R. 1825 Mad, 977; 60 
1, ; . + hd 
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words like “next friend and during the 
continuance of the minority of the ward.” 
On the other hand, the language in s. 35 
except the very last clause is perfectly 
general and can apply to a case where 
the ward was a minor as well as to a 
case where the ward has ceased to bea minor, 
The section was intended to cover both 
the cases and the last clause “shall be 
entitled to recover thereon as trustee for the 
ward in respect of any breach thereof,” 
no doubt applies only to a case where 
the bond was assigned to some person 
during the minority of the ward and may 
not strictly refer to a case where the bond 
was assigned to the ward after he attain- 
ed majority, Even then itis not that it 
produces any anomalous result but it 
only looks like a surplusage. There is 
nothing in s. 35 making it inapplicable 
to the case of a ward attaining majority 


and applyingfor an assignment of the bond, . 


The Court below also relied oa the judg- 
ment in Krishna Chettiar v. Venkatachala 
Chettiar (2). Ia that case all that was 
decided was that there is no right of 
suit as for breach of a condition unless 
there is a preliminary order of the Court. 
If the matter rested there, that case would 
have given no difficulty, but there are 
some further observations that the pre- 
liminary order should be an order to exhibit 
accounts or to pay the specified balance 
and at page 309* we have got the follow- 
ing observations. “In the case of bonds 
under the Guardians and Wards Act the 
proper course: appears to be to get an 
order to pay against the guardian under 
8. 34 (d)or a decree against him, ands if he 
fails to satisfy the order ore decree, then 
to sue the sureties in respect of this breach 
as to whick there wil be no defence." 


This observation is strietly obiter dictum: 


and perhaps* was not necegsary for the 


decision of the case. Anyhow we are not, 


able to agree with this observation, It 
has been decided in Harikrishna Chettiar 
v. Govindarajaly Naicker (3) that there can 
be no order to pay unders. 34 (d) except 
in respect of the amounts that appear due 
according to the aecounts filed by the 
guardian. So there is some inconsistency 
between the recent decision and thesa 
observations in Brune Chettiar v. Ven- 

(2) 49 Ind. Oas. 587: 42 M. 302; 36 M. L. J., 114; 9 L. 
W. 278; 25 M. L. T. 229; (1919) M. W. N. 468. 

(3) 98 ind. Cas. 332; 50 M. L. J. 273: 23. L.* W.420 
(1026) M. W, N. 359; A. I, R. 1926 Mad. 478. 

*Page o842 M, [did] 
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katachala Chettiar (2). In the present case 
the District Judge says, “an” assignment 
of the bond can be made only on being 
satisfied that the engagement of the bond 
has not been kept up."* This is true but 
to be satisfied that the engagement of the 
bond has not been kept up, the Court has 
to make some kind of prima facie enquiry 
and the ward should not be referred to 
a regular suit for the purpose of satisfy- 
ing the Court that the engagement has not 
been kept up. All that s. 35 says is, “on 
being satisfied that the engagement of the 
bond has not been kept up:;". If on *& 
perusal of the accounts a Court has reason 
to think that at least in respect of somé 
monies received in respect of the property 
of the ward they have not been duly 
accounted for, it is reasonable to hold 
that there is ground for being satisfied 
that the engagement has not been kept up. 
We are, therefore, unable to agree with 


the reasoning of the District Judge, on. 


this part of the case also. 

The result is wə sət aside the order of 
the District Judge and direct him to 
dispose of the ease according to law in 
the light'of the above observations. The 
petitioner will be entitled to costs in this 
Court and costs in the Oourt below will 
abide the result. 


v N. V. Petition allowed, 





PATNA HIGH COURT, 
MISOSLLANEOUS JUDIOIAL Oasa No. 45 
or 1928. 
February 24, 1928, 
Present :—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson. 
RAJA BABU— APPELLANT 
versus 
Babu GAURI LAL AND OTHERS— . 


RESPONDENTS, 

Suits Valuation Act (VII of 1887), s. 8—Valuation 
for jurisdiction and Court-fee—Bengal, United 
Provinces and Assam Civil Courts Act (XII of 1887), 
8, 21—Forum of appeal—Suit for accounts—Detend 
ant whether entitled to put his own valuation in 
appeal, 

Under a. 8 of the Suits Valuation Act the value of 
a suit fof rendition of accounts would be the same 
for the purpose of jurisdiction as well as for the 
purpose of Ccurt-fee. 

In asuit for rendition of account the defendant 
cannot at his pleasute put any valuation upon the 
memorandum ofappeal im order to alter the forum 
of appeal. 

Kyldip Sahay v. 
ished. 


Mr, Anand Prasad, for the Appellant, 
ORDRR.—The suit out of which the 


Harihar Prasad Jha (D, distingu- 


* 


T. . ( 
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resent appeal arises wase brought by the 
T laintifi-respondent in the Court of the 
Subordinate Judge of Patna for rendition 
of accounts on*theallegation that the de- 
fendant was his agent in a cloth shop. 
The suit was valued at Rs. 1,500 for the 
purpose of Oeurt-fee and, at Rs. 5,500 for 
purpose of jurisdiction. Court-fee was 
paid upon Rs. 1,500 which was the amount 
claimed by the plaintiff. A preliminary 
decree for account has been made by the 
learned Subordinate Judge and the defend- 
ant has preferred the present appeal. An 


oBjection was taken by the Stamp Reporter 


- that the value of thesuit for the purpose 


éf jurisdiction as well as for the purpose 
of Oourt-fee must be the same under the 
provisions of s. 8 of the Suits Valuation Act 
and, therefore, the value of the suit for the 
purpose of jurisdiction also must be taken 
to be Rs. 1,500 and if that is so, then the 
appeal would lie to the Court of the District 
Judge and not to, this Court. The matter 
was referred to the Taxing Officer and he 
has decided that the valuation of the appeal 
should be Rs. 1,500 and not Rs. 5,500 which 
is the value put by the defendant-appel- 
lant upon his memorandum of afpeal and 
upon which he has paid the Oourt-fee. 
“The question is whether the appeal would 
lie to this Court or tothe Oourt of the 


Distriet Judge. It is conceded that under 


e Suits Valuation. Act the value 
E s = would be the same for the pur- 
pose of jurisdiction as well as for the pu- 
pose O | 
.7 iv (f) of the Court Fees Act 
S ur was RR valued at Rs. 1,500 
and the Court-fee paid was the proper fee. 
It must, therefore, be held that the value of 
the suit was Re. 1,900. Under s. 21 of the 
Bengal United Provinces and Assam Civil 
Courts Act an appeal from a decree or order 
of & Suberdin&te Court shall lie to the 
District Judge where the value ofthe origi- 
nal suit in which or in any proceeding 
arising out of which the decree or order 
was made did not exceed five thousand 
rupees. | AS the value of the suit for the 
. purpose of jurisdietion as well as for the 
burpose of Court-fee, in the present case, 
Nat Rs, 1,500 the appeal would lie under 
B. 91 to the Court of the District Judge 
and not to the High Gourt. It is however 
contended onthe authority a£ Kuldip Sahay 
v. Harihar Prasad Jha (1) that it yas open 
(1) 75 Ind, Cas, 871; 3 Pat, 6; 4€, L, T, 6328; AI 
NUT Pat -10L, 
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to the defendant fo putany valuation he 
liked tupon’ the memorandum of appeal. 
The case, however, is no authority for the 
proposition urged by the learned Vakil for 
the appellent. In tha} case the sult was 
for possession and for accounts. The claim 
for possession was dismissed by the trial 
Court, but a decree was made for accounts. 
The trial Court observed in its judgment 
that the plaintiffs were not entitled -to 
contro! or criticise the accounts. On appeal 
by the plaintiffs the lower Appellate Court 
modified the decree of the trial Court by 
giving ihe plaintifis a right te examine 
and criticise the accounts, It was only 
against this part of the decree of the lower 
Appellate Court that an appeal was prefer- 
red to the High Courtand the memorandum 
of appsal was valued at Rs.200 although 
the value of the relief in the original suit 
was more than Rs. 1,000 and it was held 
that in the circumstances of that case it 
was open to the defendant appellant to 
value ihe appeal at any amount he thought 
proper, the appeal being only against a 
portion of the decree of the lower Appellate 
Courtin which the plaintiff was given the 
right to examine and criticise the accounts, 
There is no authority for the proposition 
thatthe defendant can at his pleasure put 
any valuation upon the memorandum of 
appeal in order to alter the forum of appeal. 
Under s. 21 of the Civil Courts Act the 
appeal would lie to the District Judge's 
Court and it was not open to the defend- 
ant io prefer an appeal to. this Court by 
-merely enhancing the value of the appeal 
and putting a valuation which would make 
it appealable to the High Court, Inthe cir- 
cumstance8 it must be held that the appeal 
was not properly presented to this Court 
and that the appeal lay to the District 
Judge's Court. The memorandum of appeal 
must, therefore, be returned to the appellant 
for ‘presentation to the- proper Court. It 
Ss not for us to say whether the defendante 
appellant had sufficient ground for coming 
up to this Court instead of going to the 
District Judge's Court and when an applica- 
tion is made to the District Judge for ex- 
tension of time for preferring an appeal 
to that Court it would be open to the ap. 
pellant to urge that he had sufficient 
reason for not presenting the appeal to the 
District Judge's Court within the peridd ° 
of imitation. . 
b. K, P, Memo. of appeal wturncd, 
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MADRAS HIGH COURT. 
Os1MINAL Reviston Case No. 660 or 1927: 

AN _ AND BE "e 
(ORI MINAL DII d CTION No 589 oF 
T 1927. 


) 
November 30, 1927, 
'Present:—Mr. Justice Devadoss. 
CHOKALINGAM PANDARAM 
. —-ACOUSED— PETITIONER. 
versus : 


-EMPEROR—Opprositg PARTY. 
Criminal Prqcedure Code (Act V of 1898), ss. 268, 
264—Swmgnary trial —Judgment, whether sole record 


. of case—Sworn statement and complaint, whether can 


be referred to by Appellate Court. . 

"The record of a case tried summarily under s. 264, 
Criminal Procedure Code, is only the judgment 
embodying the substance and other particulars men- 
tioned in s. 263. The Appellate Court will not, 
therefore, be justified in referring to the com- 
plaint and sworn siatement in deciding an appeal from 
a case tried summarily. [p. 897, col. 2; p. ¢98, col. 1.] 


-— 
. 


- , Nagoor Kanni Nadura v. Sithu Naick (1), Emperor 


, Emperor (3), 


v. Salig Ram (2) and Madhab Chandra Saha v. 

relied on. hi ' 
Petition, under ss. 435 and 439 of the 

Code of Oriminal Procedure, 1898, praying 


- à E 


"the High ‘Court to revise the judgment of 


i 


` Magistrate 


- 


the Court of the Sub-Divisional Magis- 
trate, Saidapet, in Oriminsl. Appeal No. 15 
‘of 1927, preferred. against tliat .of the 
Court of the Third Olass Bench Magis- 
trates, Sriperumbudur, in B.O, No. 25 of 

Mr. C. Narasimha Chariar,. for the Peti- 
tioner. . ay 

‘The Public Prosecutor, for. the Orown. 

: ORDER.~—This is an application to re- 
iae the order of the : Sub.Divisional 
of: Saidapet confirming the 
-Conviction of the petitioner 
the Indian Penal Code. 

Mr. Naragimha Chariar for. the petitioner 
‘contends that the lower Appellate Court was 


- pot justified,in looking into the complaint 


: and thesworn statement of P. W.No.1 ‘in 


wi 


. for 


. weighing the evidence. His argument isthat 


under s. 264 of the Criminal Procedure Code 
the only record in the case is the judgment 
‘which embodiés the substance of the evi- 


' dence in the case and the Appellate Court 


cannot go beyond the record, and the 
complaint and the sworn statement are out- 
Side the record of the case, This argu- 
ment, no doubt, would sound strange but 
the fact thatethe terms of the -section 
are such as to support the contention. 


‘ Section 201 is in these terms:— . 


*(1) In every case tried esummarily by a 


' Magistrate or “Bench in which. an appeal 


. 51 ; 
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under 8. 382 of. 


| s 
| "gg? 
lies, such Magistrate or Bench shall, before 
- passing sentence, record a judgment em- 
. bodying the substance of the evidence atid 


also the particulars mentioned in 8,263. © ` 


(2) Such judgment shall’ be the only 
record in cases coming within this section:" 
In cases in which an appeal lies. thé 
Bench or Magistrate trying the case :sum- 
marily is required to record a judgment 
embodying the ‘substance of the evidence 
and also the particulars mentioned in s. 263, 
such as serial number, date of the commis- 
sion of the offence, date of the report: or 
complaint, name of the complaint, plea’ ef 
-the accused, etc. The record ofa case tried 
„under s. 264 could.only be the judgment 
embodying the substance of: the -évidence 
and other particulars mentioned in 8.7263, 
‘That being so, the question is whether the 
‘lower Appellate Court was justified ‘in 
‘referring to the complaint and sworn state- 
mentin hearing the appeal. . . . . 
. The question really is whether the terms 
-of the seétion should be understcod:-in 
‘the literal sense or whether. they ‘shouldbe 
understood as meaning’ that the record 
made by the Court. should only.be the 
.judgment'in the case.’ -It is: contended by 
. the learned Public Prosecutor that material 


rey 


objects and documentary evidence filed-in- 


. the, case can be looked into. by the Appel- 
late Court and not merely the. judgment, 
- when the substance. of: documentary “evis 
dence like the oral evidence, has to ba 
embodied in the judgment according to 


"S. 264, That being so, medical certificates 


. and documents of- title produced by ‘the 
accused to support the plea of bona fide 
assertion, or. defence of possession sannot 
be looked into as their substance is:re« 


' quired to be embodied' in the judgment, 


When the terms of the section cleürly say 
that such judgment shall be the only re- 
cord in cases coming wifhin this section, 
I donot thinkthe Court will be justified 
in giving them an interpretatión, which 
the Court may consider reasonable fn 
order: to enable the Appellate Court to try 
an appeal properly.. If the Bench or 
Magistrate trying the case summarily does 
not correctly. embody the substance of the 
evideifee, there is no remedy for such de- 
fect or even a mistake. The Legislature for 


reasqns best known'toitself kas laid down , 


- that in the casé of summary ‘trials tha 
sudgment with certain particulars shall be 
the record and the-Appellate Court is not 
justified in travelling: outelle the record 


` 


4 


1 
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in hearing an appeal from the conviction 


ip a summary trial. Though this par- 
ticular point under consideration is not 


- covered by authority, yet there ara a 


number of cases “in which it was held that 
the record of the case wasthe judgment. 
“In Nagoor Kanni Nadura v. Sithu Naick (1) 
Jackson, J., held that the judgment was 
the only record in cases coming under 
s. 264. In Emperor v. Salig Ram (2) it 
was held that in a summary trial, whether 
&ppealable or non-appealable, no formal 
-charge in writing need be framed, and the 
«easoning Was that as the judgment was 
the only record in the case it was unneces- 
¢sary that a formal charge shouid be framed, 
In Madhab Chandra Saha v. Emperor (3) it 
was similarly held that no formal charge 
need be framed in & case tried under s, z64 
as the only record thereunder was the 
judgment containing the particulars set 
out ins, 208. Oonsidering the clear terms 
of the section ang the fact that no charge 
need be framed in writing, I think the 
contention of Mr. Narasimha Chariar ought 
to be upheld. I, therefore, hold that the 
lower Appellate Oourt was not justified in 
looking into and relying upon the com- 
plaint and the sworn statement in trying 


. the appeal. 


I set aside the order of the Sub-Divi- 


. sional Magistrate and direct him to restore 


the appeal to file and dispose of it accord- 
ing to law. 

V. X. V. Order set aside. 

(D 99 Ind. Oas. 346; 52«M. L. J. 32; (1927) M. W. N, 
40; 25 L. `W. 43; 28 Cr. L. J, 138; 38 M. L. T. 35; A, LI. 
R. 1927 Mad. 298, 

(2) 94 Ind. Cas. 415, 7 Lah. 303; 8 Lah. L. J. 140; 
one J. 639; A. I. R.1926 Lah, 301; 27 P.L, R. 


263. 
2 98 Ind, Cas. 191; 530, 738; A. I. R. 1926 Cal 
1202, 27. Qr. L. J. 1285. 
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PATNA HIGH COURT. 
*  OhntuiNAL Reviston No. 78 or 1927, 
ki March 8, 1927. 
Present :—Mr. Justice Adami] and 
Mr. Justice Seroope. 
NATHUNI NONIA AND orBzHs— 
' PETITIONERS : 
versus 
EMPEROR-—Orzsostrg PARIY.. 
Criminal trial—Charge—Amendment of common 
object, when amounts to alternative charge—Omfsien 
to find from Jury as to common gobject—Legality of 
trial —Charge to Jury- Putting before Jury alternative 
case not put forward by prosecution, legality ofi 


? $e 


TEN ; 


NATRUNI NONIA v. DMPEROR; 
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In the original charge drawn up against the accused 
for béing members .of an unlawful assembly the 
common oject was stated to be to loot the paddy 
crops lying in a kalikan for division under s. 69 
of the Bengal Tenancy Act. After examinang some 
witnesses for the prosecugion the Sessions Judge 
made an addition to thecharge with the words 
‘and to assault the landlord’s man and others’: 

Held, that the addition of the words did not 
constitute an alternative charge and there was no 
duty onthe part of the Judge to find from the 
Jury on which common object they were depending. 
Ip. 901, col.2; p. 902, col. 1.] 

Samaruddin v. Emperor (2), followed. 

Wafadar Khan v. Queen-Empress (4), distinguished. 

lt is not a misdirection of the Jeary on the part 
of the Judge to ask them to consider as arsalternative 
case an intermediate state of facts, which is support- 
ed by the evidence in the case though not put 
forward by the prosecution. [p. 90], col. 1.] 

Samaruddin v. Emperor (2), followed. 

Banga Hadua v. Emperor (1), distinguished. 

Criminal revision from an order of the 
Sessions Judge, Patna, dated the 27th Janu- 
ary, 1927, affirming that ofthe Assistant 
Sessions Judge, Patna, dated the lst Octc- 
ber, 1926.  .— 

Messrs. S. Sinha and H. Nandkeolyar, for 
the Petitioner. 

The Assistant Government Advocate, for 
the Orown. 


JUDGMENT. 
H Adami, J.—The Assistant Sessions 
Judge of Patna, in agreement with the 
verdict of the majority of the Jury has 
convicted the petitioners Ajodhya Dubey, 
Dhanukdhari Dubey, Nathuni Dubey, 
dehal Mahton, and Nathuni Nonia under,s. 
148 of the Indian Penal Code and sentenced 
them to six months’ rigorous imprison- ` 
ment and 24 years’ rigorous imprisonment 
unders. 304; Mosafir Dubey and , Thakur 
Noniá have been sentenced to six months’ 
rigorous impfisonment under s. 148 and .to 
one year's rigorous imprisonment under s. 
304 read with s, 149; the rest of the petition- 
ers have been sentenced to,four months’ 
rigorous imprisonment under s. 147 and to 
one year's rigorous imprisonment under 8. 
304 read with 8:14U. 

lt appears that there was trouble be- 
tween the landlords of tillage Basta and 
their tenants. In August, 19z5, thetenanis 
including some of the petitioners, filed 
applications for commutation under 8. 40.of 
the Bengal Tenancy Act, and then in No- 
vember of the same year the landlords filed 
applicauong for aivision of the crops unoez 
s, 69 of the Bengal Tenancy Act. Ju 
Janvary, 1920, the tenants wanted te remove 
the crops and both sides were prepared 


‘to use force when,the Sub-Inspéctor visite 
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ed the village. In spite of, the, Sub- 
Inspector's warning, the tenants removed 
crops from 24 bighas'of the landand then 
the Magistrate issued notices under.s, 144 
of the Criminal Procedure Code, both 
against the landlords and the tenants. An 
amin was deputed to get the crops reaped 
and stored in a kalihan in village Basta. 

It happened that several of the tenants 
had transferred portions of their holdings 
to others without the eonsent of the land- 
lords, and, when the landlords made applica- 
tions underes. 69, they named the original 
tenant as the persons against whom they 
proceeded, ignoring those who had pur- 
. chased portions of the holdings. Theresult 
was that the original tenants, against whom 
applications had been made under s. 69, at 
‘the instigation of the landlords took advan- 
tage of the fact that they. had been 
named as tenants and sought to take the 
crops which had been grewn by those to 
whom they had sold a portion of their hold- 


ings. 

.On the 21st March, 1926, the petitioner 
Tota Nonia came to the Police Station at 
Chandi and gave information that Chakauri 
Nonis, who had sold 1$ bighas to him 10 or 
12 years before, was now preventing him 
from reaping the khesari crop at the instiga- 
tion of the amla of the landlord, and was 
making preparations to fight. 

On the 22ad March, 1926, at 9-30 4. m. 
Ganesh Choukidar gave information at the 
Police Station similar in effect to that given 
by Tota the day before. He said that the 
admin had got paddy cut and stored in the 
kalihan and that Chakauri and another 
went to Tota’s khesari field togutthe crop 
and Tota Nonia obstructed him; men were 
being collected by Tota and lathis were 
being carried by both sides. 

The case for the prosecution was to the 
effect that when the amin and a daffadar 
and choukidar and three watchmen were 
at the kalihan a mob of some 200 or 250 men 
advanced tothe kalthan from Basta village 
and proceeded to remove bundles of the 
crops stored there. Karmu Goala, one of 
the watchmen, obstructed them, and there- 
upon the petitioner, Ajodhya Dubey, gave 
orders to beat the watchman, and thereupon 
the petitioners Gehal Kurmi, Nathuni and 
Dhanukdhari struck Karmu onthe head 
with swords; he ranaway, and was pursued 
ànd fell near a Siris tree, 40 paces north-* 


west of the kalihan and there Adjodhya . 


Bngaréd himig the stomach with a bhale 


kad 
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and Nathuni speared him with a bartha 
on the body, and others of*the mob also 
struck him. Karmu's brother Karu remon- 
strated, and thereupon he was struck with a 
sword by Nathuni. Karu fled and went 
towards the Police Station. He met the 
Head Constable.at a place ealled Bhatalfar 
and Icdged information, 

After injuring Karmu and Karu, the mob 
dispersed. Karmu died from the injuriés 
he receivad and Karu was seriously injured. 
The Head Constable sent information to the 
Sub-Inspector and himself proceeded -to 
Basta, where he arrived at 12-30 r.m. and 
found paddy scattered outside the kalihan 
and briekbatsinsideand outside. He found 


blood leading from the kalihan to the Siris : 


tree, Karmu was hardly conscious and died 
sometime afterwards. At about 5-30 P. M, 
the Head Oonstable found Gopal Nonia and 
Bhairo Nonia injured, and 'dopal made a 
statement to the Head Constable to the 
effect that that mornipg Ohakauri Nonia 


“with others had come to eut Tota's khesari 


&nd had threatened to beat them when 
Ohaukauri caught Tota by the wrist ‘and 
began to drag him. Gopal and Bhairo 
went up and remonstrated. Thereupon the 
gomashta of the landlord brought a mob of 
100 to 125 men from the north-east and 
gave ordars to beat Tota. In the mob Gopal 
recognised Karmu and Karu Goala. The 
mob ran to beat Gopal and Tota, and so they 
fled towards the basti to the south of the 
field ehased by the.mob. In the field of 
Badhu Nenia, the *mob caught.up Gopal, 
&nd Chakauri assaulted him with a lathi, 
while Jodha Nonia also beat him with a 
lathi. The mob then took away bundles of 
khesari. An investigation was held and 
the Polica sent up the 18 petitioners and 
others for trial on the information given, by 


aru. 

In the criginal charge* drawn up against 
the accused, so far as the offence of an un- 
lawful assembly is concerned, the common 
object was stated to be to loot the paddy 
crops lying in the kalihan for division uñder 
s. 69 of the Bengal Tenancy Act. After 
examining seven or eight witnesses the 
Assistant Sessions Judge made an addition 
to the charge with the words, “and to 
assault the landlord's man Karu Gope and. 
other -M e e. Š 
,, The petitiemérs produce no evidence in 
defense other than the Sanaha (Ex, A) 


which had been lodged by Totaon the 21s$ | 
£s Aa [ 


of March. 


+ 
* 
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‘After. hearing'all ‘the evidence, the Jury 
“by, a majority of 3 to 2 found the petitioner 
guilty under the sections I have mentioned 
‘above. An appeal was made to the Sessions 
Judge of Patna om the ground that. there 
. had been several misdirections in his charge 
‘to the Jury by,the Assistant Sessions Judge. 
The learned Sessions Judge, however, found 
that;in none of the points put forward 
: was there any misdirection and hedismissed 
| the appeal. 
- Mr. Sachidananda ‘Sinha has confined 
‘himself beforeus: to three points on which 
‘he urges that'there has been a misdirection 
.to the Jury. 
` e His first point is that the Assistant 
‘Sessions Judge in charging the Jury placed 
before them an absolutely hypothetical case 
;not. warranted by the evidence on record 
and thus misled the Jury. It is to be 
snoticed that the prosecution evidence made 
^no mention of any occurrence on the field 
‘of. Tota Nonia, it was the prcsecution case 
that the petitioners and others had come 
in.amob up to the kalihan to loot the paddy 
and get back ‘their crops and also: to 
assault Karu and others. After pointing 
.Out that many witnesses had given evi- 
“dence that the mob:advanced from the 
Basta busti and came up to the kalihan 
‘and: thereafter the assault commenced at 
the kalihan, the learned Assistant Sessions 
.Judge charged the Jury to the following 
-elfect:— 
"In this connection-you should look to 
‘the . defence story appearing from the 
evidence of the Writer Head Constable, 
‘the Firat Information Report Ex. 18, the 
statement of Gopal Nonis and the written 
Btatement in the record. You will consider 
-whether a reading together of all these 
-documents does or does not show: that 
Tota Nonia and his party being worsted by 
the pariy of .Obhmkaun Nonia at the 3 
.kathas plot of khesari khet represented by 
the. figure 4 in the plan fled into the basti, 
-and, whether thé same does or does not indi- 
. eate that thereafter they reinforced them- 
selves in the basti and advanced to meet the 
other side. If you acceptastrue the pro- 
Becution evidence: on the point you will 
be in & position to say that the assailants 
advanced from the bostó to the place of 
Gecurrence. You will, hewever, have a to 
"consider what. the immediate occasion 
wasfor the ssid advance of the, mob? 
The defence suggests thate the ascault on 
the said Karmu was the sequel. to the 
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looting of khesari by Chhakauri Nonia 
with the aid of the landlord's men from 
plot No. 229, represehted by the figure 4 
in th» plan. "The evidence on the side 
of the presecution alsg goes toshow that 
an incident preceded the advance of the 
mob towards the kalihan”, Lateron the 
learned Assistant Sessions Judge said.—"If 
‘you find that the said Chakauri Nonia, 
with the help ofthe landlord's men, not only 
removed the khesari from the above plot 


-but assaulted the men of Tota Nonia, 


you will have to consider whether the party 
of Tota Nonia would calmly submit te 
or highly resent the highhandedness of the 
opponents and would -at the earliest. 
opportunity gather their supporters and 
advance to teach the said opponents a sound 
lesson." 

Now Mr. Sinha objects that it is no part 
of the prosecution case that there was an 
occurrence on the field of Tota, quarter 
ofa mile northofthe kalihan nor is there 
any evidence that, after such occurrence, 
the petitioners went to the bueti and came 
back to wreak vengeance, and, therefore, 
the case made out by the learned Assistant 
Sessions Judge is a creation. of his own 
mind and bypothetical.. That being so, he 
was wrong in putting that case. to the 
Jury and thus misled them. 

The case of Banga Hadua v, Emperor (1) 
is relied on by Mr. Sinha. There it was 
laid down that in cases of rioting it often 
happers that the Oourt may consider that 
the story. told by the prosecution is false - 
in some of its details, but is nevertheless 
sufficient to: prove the guilt of the acqused; 
but itig&no& permissible to base & convic- 
tion upon & hypothetical state of facts, 
which is quite unsupported by, evidence, 
which was never put forward by the pro- 
secution and was never suggegted to the 
accused as being the case they had to meet, 


Now in that case it was found that the 
story put forward by the prosecution must 
be false, because it was found that the pro- 
secution party were not in possession of 
the land as they claimed. The Sessions 
Judge in that case formed an alternative 
case that there was not one riot but two 
riots and that at first the decree-holders 
wentout and drove out the judgment. debtors, 
and that subsequently the judgment debtors 
assembled in large numbers and attacked 
lheother'side. Stephen and Carnduf, JJ., 


(1) 3 1nd, Cas, 771; 11 C, tJ, 210; 11 Cr. 1,0. 348, 


v 
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“that two men had been 
naturally the prosecution witnesses would 
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found that this second story was altogether 
unsupported by evidence and had never 
been put forward by the prosecution. 
The present case, however, is a different 
one. Here there was material before the 
Court and before The Jury to show that 
there may have been an occurrence on Tota's 
field a quarter ofa mile away. The Court 
had before it the information given on the 
21st March and also the information given 
by .Gopal Nonia on the 22nd. There was 
also the report of the Choukidar Ganesh 
Prasad given on the 22nd at 9.30 A, M., as 
Iso the statement of the petitioner Tota 
lonia in Court. The evidence also showed 
that the mob had come up from’ the Basta 
busti; and according to the learned Assis- 
tant Sessions Judge no paddy was looted 
from the kalihan. It was then necessary 
to find some motive for the mob having 
attacked the men atthe kalihan. It-can- 
not bs said that there was nothing to sup- 
port the case suggested by the Assistant 
Sessions Judgeto the Jury, and I cannot 
see that theJury were in any way misled 
by the suggestion. The prosecution had 
carefully avoided mentioning this previous 
occurrence in Tota's field, for it would seem 
injured and 


not like toadmit having caused those in- 
juries, 

As against the case relied on by Mr. 
Sinha, we have the later case of Samarud- 


din v. Emperor (2). There it was held that: 


the Judge was not wrong .in asking the 
Jury to consider as an alternative case an 
intermediate state of facts, namely, that 
the.edmplainant's party went to turn the 
accused party out of possession, was resist- 
ed and driven back, and that the latter 
then, followed after and assaulted the for- 
mer. The case put forward there was very 
much like'the case ‘put , forward here, 
Chitty and Richardson, JJ.. referred to the 
case of Banga Hadua v. Emperor (1) and 
also the cases of Queen v. Sabed Ali (8) and 


Wafadar Khan v. Queen-Empress (4) and. 


distinguished them. 

The learned Assistant Sessions Judge 
in this case left it open to the Jury 
whether they would accept the sug- 
gestion he made, and it cannot be 
held*that if the, suggestion was not ac- 
cepted, the prosecution case must fail. 


(2) 1? Ind, Cas. 565; 400. 367; 13 Or. L. J*821. 
(3) 20 WR. Or. 5; 11 B. L. R.«F. B.) 347. 
(4) 21*0,*056; 18 Ind, Dec. (x. s.) 1269, 

a , 
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In my opinion the Assistant, Sessions, 
Judge has made .a very fair charge to the: 
Jury and the suggestion he made was 4 
suggestion which would ogcur to the mind 
of any’ person who heard the facts put for- 
ward by either side. In my mind, there 
is no misdirection to the Jury on this 
point. 

The next point urged by Mr. Sinha is 
that the petitioners were sent up on & 
charge of an unlawful assembly with the 
common object of looting paddy stocked 
in the kclihan and that the addition of the 
words “and to assault Keru, and other 
persons in the kalihan“ amounted to an 
alternative charge. As the Assistant 
Sessions Judge did not put to the Jury 
the question on which of the two common 
objects they found the petitioners guilty 
and did not direct them to find which com- 
mon obřect actuated the mob, there was a 
misdirection. He urges: that the Assistant 
Sessions Judge was still influenced by his 
theory that the first ‘occurrence was on 
Tota's fi3ld, then there was a return to the 
busti followed by the attack on the kalihan, 
such attack being made in vengeance for 
what had happened on Tota's field; and it 
was owing to thistheory that the addition 
was made to the charge. He points out 
that thece was not sufficient. evidence to 
show tkat the assault happened inside the 
kalihan or that paddy had been looted, and, 
therefore, also, if was necessary to make 
the addition to the charge. He was leading 
the Jury to discard,the charge of loot and 
believe zhe charge of assault and he ought to 
have put it definitely to the Jury to come to 
a finding what the actual common, object 
was. 

Mr. Sinha speaks of the additional words 
in the charge as an alternative charge ; but 
in this Ee is not correct, for the words were 
not ‘orto assault" the lendlord's men but 
"and to assault"; it was not in fact an 
alternative charge. 

The case on which Mr. Sinha relies, 
Wafador Khan v. Queen-Empress (4), ja a 
case of a very different nature. There the 
common object originally stated in the 
charge was “to use criminalforce on Mir 
Azade and his party.” Thereafter the 
words “or else to punish Khan Ghalib for 
having enticed the wife ofpne Sher Ali" 


| 
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werg added. Jtewas obvious that the com- ° 
¿non object added there was an absolutely 


unconn*eted ,comynon object and it was an 
alternative. common object. In the present 
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gase the assault would be made as part of 
the tyansactionsof looting the crop. 

* The case of Samaruddi v. Emperor (2) 
may again be -referred to. There the com- 
moa object originalby stated in the charge 


‘was to take forcible possession of the 


complainant Pandab‘s land and hut. After- 
wards the words “and to assault Pandab, 
Jojdeb, Ohandra Kishore and Karam 
Ali" were added, It was held that the 
addition in no way vitiated the trial, nor 
was there any misdirection. One common 
object was alleged throughout and it could 
notebe suggested that the accused did 


not know exactly what they had to 
méet. There is no force in the contention 


of Mr, Sinha that it was the duty of the 
Judge to find from the Jury on which 
common object they were depending. 

` The learned Assistant Sessions Judge 
clearly pointed’ out to the Jury that, even 
if the common object as to loot could not 
succeed, there still, remained the common 
object to assault. He stated to the Jury:— 
“You will have to determine whether the, 
object of the assembly was to loot crops 
gnd assault the landlord's men or the one 
ertheother. In any case you will have to 
day that the object was illegal”. He also 
said : “You will consider whether the men- 
tion of the First Information, Ex. 7, of the 


- alleged looting of paddy crops from the 


kalihan may not be due to this circumstance 
that the mob advanced tothe vicinity of 
the kalihan. The evidence shows that, as 
a matter of fact no crops whatever were 
taken away and that the marpit did not 
take place within the kalihan", He 
furtherestated:—"I should tell you that 
there are two limbs in the common object 
as put forward by the prosecution, and that 
if you find that one of the said limbs has 
not been, but theother has been made 
out, that will suffice. What I mean to say 
is this that, if you find that the allegation 
that the mob advanced to loot the crops 
gathered at the kalihan is not proved, but 
thát if at the same time yeu find that the 
object of the mob was to assault the 
landlord’s men, you will have to say that 
‘the mob was actuated by an illegal object”. 
In my opinion the learned Assistant Setsions 


Judge put the position very clearly and well 


to the Jury and theobjection cannot succeed. 
- "The last point put forwand by Mr, Sinha 
is that the theory formed by the Agsistahte 
Sessions Judge influenced him in charging 
the Jury with regard tothe right of private 
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defence, and that he still suggested tothe 
Jury that the purpose for which the mob 
advanced to the kalihan was to wreak 
Her i for what had happened in Tpte'a 

e E e 

The learned Assistant Sessions Judge. 
explained what the, right of self- 
defence is to the Jury and pointed out that 
if the story of the prosecution that the mob 
advanced to the kalihan to commit assault 
was believed, the petitioners could not 
fall back upon the plea of the right of 
private defence, and he pointed out that 
there was no evidence on the record tf show, 
that the assault took place on plot No. 228 


which is Tota's field. He stated to the 


Jury that the evidence was that no blood 
marks were found in Tota's field. Mr. Sinha 
points out that it was never the defence 
case that the assault took place on Tota's 
field: the defence case was that the 
assault was in the field of Budhan Nonia 
which is not so far from the kalihan. I 
cannot see that this makes much difference. 
There was no evidencé to prove that an 
assault happened in the field of Budhan 
Nonia though blood was found there; no 
defence evidence was called. What the 
learned Assistant Sessions Judge told the 
Jury was that the defence had failed to 
prove that any assault had happened when 
they were defending their rights, It was 
pointed out by the learned Assistant 
Sessions Judge that there was no evidence 
to prove that the men of Tota Nonia follow- 
ed Chakauri and his party and that in the 
course of the pursuit the assault took 
place, It is true that the prosecution 
does not egplain the finding of blood 
in Budhan's field, but that does not help 
the defence to show that they had aright 
of private defence. It is true that we have 
Sanabas and information given by Gopal, 
Ganesh and eTota but those alleged 
ogeurrences are not proved by evidence 
and the learned Assistant Sessions Judge 
was quite rightin directing the Jury that 


there was no evidence to prove the right of 


self-defence. 

Ican see no good reason to find that 
the learned Assistant Sessions Judge, who 
delivered a very careful and explicit 
charge to the Jury, misdirected the Jury in 


any way. . e «6 
I would, thérefore, reject the applica- 
tion. e 
Seroope, Jel agree. d 
A, N. A, Application resected. 
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OUDH CHIEF COURT. . 
CRIMINAL ÁPPRaL No. 646 or $927. 
December 15, 1927. 
Present:—Sir Louis Stuart, KT., ° 
; ChiefeJud ge. 
. UMRAO KHAN— APPELLANT 


versus 
EMPEROR-—HEsesPSNDENT. 

Pargery—Institution of false claim on basia of 
forged document—Gravity of offence—Accused not 
entitled to leniency. 

The institution ofa false suit against an illiterate 
man on the basis of a forged document constitutes 
& very serjous offence which disentitles the accused 
ioany leniency from Court. [p. 905, ool. 1.) 

Appeal against an order of the 
Assistant Sessions Judge, Partabgarh, dated 
the 12th November, 1927. 

Mr. St, G. Jackson, for the Appellant, 

Mr. H. K. Ghose, Government Pleader, 
for the Crown, X 


JUDGMENT.—On the 15th of May, 
1926, Umrao Khan, appellant, a resident of 
Tala in the Partabgarh District instituted 
asuitofa Small Canse Court nature in 
the Oourt of the Munsif of Kunda, Partab- 
garh District, against Bhagoley Kurmi, 
also a resident of Tala, based on an 
alleged promissory note which purported 
to have been executed on the 30th of 
April, 1924, under the terms of which 
Bhagoley was stated to have received Rs. 30 
from Umrao Khan on that date, and to have 
agreed to re-pay that amount on demand 
with interest at 24 percent, per annum. 
Umrao Khan filed what purported to be 
this promissory note with the plaint, and 
atthe same time filed what purported to 
bea receipt also dated the 30th of April, 
1924, by which Bhagoley was? alleged to 
have received Rs, 30 in cash on that date 
from Umrao Khan. The body of the docu- 
mentin each instance purported to have 
been written by Said-ud-din a petition- 
writer of Partabgarh. Each document 
bore what purported to be the thumb 
impression of Bhagoley 4s executant and 
the signature. of  Nasir-ud-din another 
petition-writer of Partabgarh and the 
thumb impression of Dujai of Tala as 
attesting witnesses. The suit was transfer- 
red for decision to an Honorary Munsif, 
but on an application to the District Judge 
was £e-transferred for decision to the Munsif 
of Kunda. Theré is nothingeon the record 
to show, whether the application for 
re-transfer was made, by Umrao Khan or 
by Bhageley,. The suit caine on for hearing 
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on the 27th of’ Saptember, 1920. Umrao 
Khan plaintiff and Bhagoley . defendant 
were represented by Oounsel, Bhagoley 
denied execution of the promissory note 
&nd the- receipt. Umrag Khan took the 
somewhat unusul course of offering to be 
bound by the statement of Bhagoley on oath, 
as to whether he* did or did 'not owe him 
any money, or had or had not executed the 
promissory note and the receipt. Bhagoley 
took an oath on Ganges water that he 
had not borrowed any money from Umrao 
Khan and that he had not executed tha 
promissory note or the receipt. The suit 
was dismissed accordingly on "the 27th 
September, 1926. Two dayslater, Bhagoley, 
applied to the Munsif for an investigation 
alleging that the promissory note and 
the receipt were forged documents. After 
inquiry Umrao Khan was put on his trial 
in the Criminal Court and has beem con- 
victed under ss. 467-471 of the Indian Penal 
Code and sentenced to five years’ rigorous 
imprisonment and a fine of Rs. 200. He 
appeals against his conviction and sentence, 
He has been represented by a senior 
Counsel who has taken me through the 
wholeof the evidence, The following facts 
stand out clearly. The thumb impressions 
upon thepromissory note and the receipt are 


e 


not the thumb impressions of Bhagoley.’. 


They are the thumb impressions of & man 
unkaown,. This fact is proved beyond 
the possibility of reasonable doubt, and 


the learned Counsel for the appellant does’ 
not question the accuracy of the finding. 


upon this point. The learned Oounsel 
does not also question the accuracy of the 
finding upon the evidence to the effect 
that the scribe of these two docüments 
was Said-ud-din, and that the place where 
thev were written wasthe compound of the 
Collector's Court at Partabgarh. One of 
the witnesses for the defence has stated 
that Said-ud-din was the scribe. Said-ud- 


. din, Nasir-ud-din and Dujai have given evi- 


dence. Said-ud-din and Nasir-ud-din have 
deposed distinctly that Bhagoley was not 
the person who placed his thumb impres- 
sions upon these documents. .Nasir-ud-din 


admits thathe attested these documents and ` 


that the signatures upon them which pur- 
port to be his are his. "Their evidence is to 
the effect that Umrgo Khan brought a man 
whom he described as Bhagóley, but who 
wes previously unknown to them, that 
Baid-ud*din'geribed the documents, that 
Nasit-ud-din attested them, but that the 


. 00 Š 
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men who sfüzed bis thumb. impression 


upon them was not Bhagoley. They. saw 
Bhagoley “in Court and “they” were 


both positive that. that man was not 


Bhagoley.. Důjai has given evidence, 


that the thumb ‘impressions upon there 


v esee which purport to be his are 
is, but.he gays that he* was not present 


. atthe time and that his thumb. impressions. 


had .previously been obtained by Umrao 


Khan on blank papers. This portion of 


his evidence is in direct conflict with the 
evidence of . Said-ud-din and Nasir-ud-din 
Who have giyen evidence that Dujai was 
Present at the time. The case for. the 
rosecution is that Dujai,alihough he has 


given evidence for the. prosecution, was. 


acting. in concert with Umrao Khan. 
 Bhagoley has. given evidence that he 
never executed any document and that he 
never eborrowed any money from Umrao 
Khan. If the evidence of Said-ud-din, 
Nasir-ud-din and Bhagoley is - accepted 
as'true.there can be no doubt as. to the 
fact that the appellant is guilty. The 
appellant has put up a story, which is 
compatible with the theory that the 
thumb, impressions in question «are not 
the:thumb impressions of Bhagoley, but. 
which would yet exonerate him completely, 
if it is accepted as true. This story is 
that he agreed to lend Bhagoley Rs. 30 
and. that he was present at Partabgarh 
for.the purpose of lending the money: and 
having. the promissory note executed. 
He.bays that he sent Dujai and Bhagoley. 
in advance tothe compound of the Collec- 


tors Court to get the promissory note: 


executed, and. that he followed them with 
a-man @alled. Jabbar Khan. His story is 
that, when he arrived, they produced the 
promissory note. and the receipt already 
wuitten, and that he then paid Rs. 30 to 
Bhagoley and took the documents.. If this 
story: were accepted, it would show that 
Dijai-and Bhagoley had perpetrated a 
fraud upon. Umrao Khan, that they had 
thadocuments prepared and then 
man.other than Bhagoley to put his thumb 
impressions upon them -and so deceived 
Umrao Khan into parting with Rs. 30. 
“In support of the story, the appellant, has 
porduced Jabbar Khan, the man who he 
said accompanied him, and four men Yasin, 
. eNabi. Khan, MoRabbat an and Suleman 
who. said that they were present in the 
compound -of the Collector's Court? when 


4he:ineident occurred, - This is. a case in 
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which the witnesses for the proseautiol 
and the witnesses for the defence are a 
such hopeless variance, that it is impos- 
sible zo arrive at the conclusion that both 
aides^are telling the truth. The Tearned 
Assistant Sessions Judge, who heard the 
evidence was of opinion that the prosecu- 
tion witnesses weré telling the truth and 
that the defence witnesses were lying. 


His conclusion is supported by the fact | 


not only that he heard the witnesses and 
was in the best position to know which 
side was telling the truth, put by the 
conclusion that the defence story ise almost 
impossibleto reconcile with the following 
facts. Said-ud-din and Nasir-ud-din are 
petition-writers at Partabgarh. The defence 
is unable to put forward any reason, which 
can be considered a convincing reason, ta 
show why Said-ud-din and Nasir-ud-din 
should go out of their way to give the lie ta 
Umaro Khan and perjure themselves to 
oblige Bhagoley. The case of Dujai is differ» 
ent. Dujai stands out an unreliable wit» 
ness but I do not see any reason why the. 
evidence of Bhagoley, Said-ud-din and 
Nasir-ud-din should not be accepted. 
Further if the appellant had, as he now. 
wants me to believe he had, no less than: 
five witnesses who were present at .the. 
transaction who could support his story, 
I exclude Said-ud-din, Nasir-ud-din and 
Dujai and refer only to. the remaining five. 
witnesses why, after Bhagoley had in the 
Munsif's Court denied the execution of 
these two documents, did he agree to abide 
by Bhagoley's oath upon the subject?: 
The only conelusion, which I can draw. 
is thatethe learned Assistant Sessions 
Judge has afrivad at a correct conclusion. 
What appears to have happened is that 
Umrao Khan weakenad after he found that 
Bhagoley intended to contest thesuit and. 
thought it  better,*to save His face to. 
consent to the’ defeat, which was certain 


-ifhe allowed Bhagoley to settle the matter 


by his oath, beeguse he was afraid to. 
continue a suit on two forged documents.. 
He might well have imagined that: 
Bhagoley would be satisfied with the dis- 
missal of the suit and would not carry the: 
matter further, Unfortunately for Umrao 
Khan Bhagoley was pertinacious and the 
result was Umrao Khan's, prosecution: I. 
consider thai the learned Assistant Sessions 


Judge has arrived at a correct conclusion 


upon-the evidence. The convictiow under 


ep, 467-47} - is really a- convictions. under: 


. e 
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s. 471. The ‘appellant  dishongstly, used 
a3 genuine a forged document. and so he 


could be punished under s. 471 with the.. 


nunishment s. 407. The 


provided by 


lsarnéd Counsel has asked me to reduce. 
the sentence. IregretthatI am unable to. 


oso. The institution of a false suit 
against an illiterate man on the: ‘basis . of 
a forged document constitutes to my mind 
a very serious. offence indeed. 
dismiss this.appeal.. 

G, B,. Appeal dismissed. 
? d | 
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MADRAS HIGH COURT. 
URIMINAL RRVISION Oasuna Nos. 737 AND 
778 or 1926, 

(Catm:naL Reviston Patitrons Nos. 618 - 

a AND 656 oF 1926.) 
May 6, 1927. 
Present;—Mr. Justice Wallace. 
In Cn. R. No. 737 or 1926. 
" CHELLAM CHETTY-—AccusaED 
—PRETITIONER 
Iu Or R. No. 778 oF 1926. 
S. ANJANEYA SASTRI—ACcOUSED 
— PETITIONER 
versus 


EMPEROR— RESPONDENT IN BOTH., 


Pennl Code (Act XLV of 1860), s. 420—Cheating— 


Ingredients—No proof of falsity of statement or 
intention to deceive, effect of. 

A mere handing of the book of rules bv a servant of 
a Olub tn another person will not maks him criminally 
responsible, for the. representations coptaintd in the 
rules. fp. 906, col. 2. ° 

A Olub called the Royal Sports Club existed for 
the purpose of receiving from clients bets on horse 
races, and employing agents on the race courses to. 
vut their clients’ money on the horses, and for pay- 
ing to the winfling clients fhe sms less commis- 
sion, which they had won. e complainants 
amongst others became members of the Club by æ 
small payment and became then 
ahove services, They put in applications to the 
Secretary stating the horses they wished to back 
and paving up the amounts of their bets. In a 
proseeution against the Secretary and Manager of 
the Olub for cheating on the ground that the com- 
plainants paid sums as bets to run horses at a 
particular race and thatthe accused neither placed 
the bets nor returned the “money, it was not proved 
that any ofthe statements in the rules were false or 
thaj there’ was any fhtention" on jhe'"part of the 
Directors of the Olub not to place the bets : 

Held, that the accused were not guilty, of the 
offence ot cheating. [p. 907, col 1] 

Petitiong, under as. 435°and 439 of the 


Gode of Criminal Procedure, 1898, prayo 


OHBLAM CHETTY D, Eu PEROR.. 


I, therefore, . 


entitled to the. 


a 
rd 


905: 


^ 
TE 


ing the High Gourt to revise the judg 
ment of the Coürtofthe Presfdency Magis- . 
trate, George Town, Madras, in O. C. Na - 


8438 of 1926, X MT i 
.Messrs. V, L. Ethira} and A. S. Sivas 


kaminathan, for the Petitioner in Cr. R, Q, , 


No. 737 of 1926. « . 


Mr,. Kota Venkatasubba . Rao, for the. 


Petitioner in Or. R, C. No. 778.0£ 19.6. 
Mr. K, P. M. Menon, Orown Prosecutor, . 
for the Crown in both. 


. ORDER.—The petitioners in these cases ` 


were jointly charged hefore and con- 


. vieted. by the Third Presidency Magistrate ` 
of the offence of cheating under s. 420- 


of the Indian Penal Code. 


. The case against them' generally was- 
that they are the officials of a so called ^ 
Royal Sports Club, which existed for. 
the purpose of receiving ,from clients’ 


bets on horse races, and employing agents: 


on the race course to put their clients. 
money on the horses, end for paying to` 


the winning clients the sums less coms. 
mission, which they had won, .Theclients 
became members of the Club by & small. 
payment and .were. then entitled to the. 
above services, They put in applications: 
to the Secretary stating the horses they 
wished to back and paying up the amounts” 
of theirbets. . -> i : 

The prosecution: case was that P. Wa. 
Nos. 1, 2 and 3,under these rules became’ 
members of the Olub, and paid various. 
sums as bets on horses running. at Kolhas. 
pur races, believing that the: Olub would: 
have an agent-there to place their bets, 
that there was,no .agent there and that 
their bets were, therefore, not placed, 
that their. money has not been res. 
turned and, therefore, they have been 
cheated. The lower Court convicted petis 
tioners, who are the Secretary; and Manager 
respectively of the Olub, under s. 420 
of the Indian Penal Code. Petitionera. 
have come up in revision, the chief 
ground urged being that the Magistrate 
has wholly neglected to find that the 
ingredients of the offence. of chéating’ 
were present. 

It seems to me there are strong grounds 
for hofding so and that the fact that 
P. Ws. Nos. 1,.2 and 3 cannot recover 
their Jost money in'the Givi? Court will. 
not make this Court less careful to see 
that all ehe ‘ingredients of the criminal 
offence of cheating ‘re present. The essen- 
tial points which the prosecution had 


e 


gpa _ «CUNT ORBLAM OHHTTY V, suPenon, 
de bpparently 26th March, 1926, after 


to prove are (1) that each’ acoused made 
yepresentations to P. Ws. Nos. 1, 2 and 3, 
(2) that these were false, (3) that in con- 
seqnance of these false representations 
P; Ws, Nos.1, 2 and $ were induced to hand 
over their money. Now on the charge 
framed the répresentatiows are said to 
b^ contained in the book of Rules Ex. 
O. a copy of which is given to each 
member. It has been urged on behalf 
of the prosecution here that there is also 
evidence of oral representations. That is 
80,, but the lower Court has either dis- 
believed it or disregarded it in framing 
ite charge. Suchoral representations find 
no place in the charge. The charge as 
framed is that “You. (1) Anjaneya Sastri 
and (3) Ohellam Ohetty, deceived P, Ws. 


. Nos. 1, 2 and 3 by publishing the rules 


of the Royal Sports: Olub and that P. 
Ws. Nos. 1 to3 were deceived by the 
rules 89 published and induced to pay A 
.. ^ and Mo a is statedly on 
arge ag framed. 
ebat “ihe Court had to find then was 
that these rules were promulgated by 
accused Nos. 1 and 2 to P. Ws. Nas. 1 to 3, 
that they contained false representations 
and that P. Ws. Nos.1 to 3 were deceiv- 
éd by these into paying money. Ithink I 
am right in saying that the lower Court 
has not considered any of these points, 


‘or recorded a finding om them. As to 


the first point, it is not suggested that 
the rules were drawn up by accused Nos. 


lor 2, but it is contended that they, in 


eir capacity as Secretary and Manager 
ot the Club, gave them to P. Ws. Nos. 
1, 2 and 3 as the conditions under which 
they could be admitted to the privileges 
of the Club. They- are printed over the 
atgnature of lst accused, and it may be 
taken that his duty is not only to see 
that they are given to the members as 
the conditions under whieh they join 
the Olub but also to make himself re- 
sponsible on behalf of the Club for the 
statements contained therein. That it is 
any part of the duties of 2nd accused 
to supply these to members, or to repre- 
sent to members that these are the con- 
ditions of membership is not in evidence. 
Of the four fmembers, who. gave evidence, 
P. Ws. Nos. 1 to 4, P. W. No. Lis the only 
one who says who gave him the book 
of rules and-ha says accused No. 2 gave if 
to him. Now accused No 2*was appointed 
Manager by accused No. 1 under Ex, W. 


^ 
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W. No, 1 had joined the Club, The 
Orown Prosecutor attempted to argue hera 
that Ex. W is a forgery but it was 
filed for theprosecution as genuine. The 


suggestion of forgery was never put for-. 


ward in the lower Opurt, and I can only 
express my astonishment at the Crown 
Prosecutor, with a full sense of his re- 
sponsibilities, attempting to put it forward 


here. Now a mere handing of the book 


of rules by & servant of the Olub will 
not, in my view, make him criminally re- 
sponsibla, for the representations centain-, 
ed in the rules. I ean find no evidence 
from which it can be deduced that accused 
No. 2 published or made the representations 
contained in the rules. He simply pre- 
sented P. W. No. 1 with a copy of the 
conditions under which he might become 
a member of the Club. I am satisfied 
on the Ist point, that it cannot be held 
that accused No. 2 made the representations 
contained in the rules. 

As to the second point, proof is wanting 
also, i.e., proof that the representations 
in the rulea are false. The lower Court 
makes no attempt to find what is the 
false statement in the rules which amounts 
to & faise representation. If the rules 
are, so to speak, the mouth of the accused 
No. 1, or accused No. 2 where and which 
is the false statement? It is not pleaded, at 
least it is not found, that the rules when 
made, contained falas representations, 4. e., 
that there was from the time of their 
being framed, no intention to carry them 


out, or that they were made merely for- 


the purpose of deception. That "would 
be equivalent to & finding that the whole 
Olub is from its inception-a swindle. As 
I say there is no finding to ‘that effect. 
The contention must then be that accused 
didenot whem they induced P. Ws. Nos, 
1,2 and 3 to join intend to carry out the 
rules. Tnere is no finding on this point. 

Rule 4 is the one.to which attention 
has been chiefly given. *1t merely sets 
out generally that the Club arranges agents 
to carry the bets, which the members have 
paid to the Secretary, to the race en- 
closures, whieh agents will put the bets 
on the harses specified by members, and 
report results, and thas if the agent is 


unable to baek the bets the money will ' 


be refunded. Now it is not denied that 
accused did send such an agent, viz., 


P. W. No. 7 to Eolhapum. He says. he 


1091, 0, 1098 - 


yeturned four days later ns money was not 
sent to him, but the lower Cqurt does 
not indicate whether it accepts that state- 
ment or not, nor does it find asa fact that 
accused never intended to put their agent 
at, Kolhapur.in funds. It is impossible 
from one instance, to infer, and the lower 
Court has not inferred, that there never 
was any intention on the part of the accused 
to carry out r.4, and that, therefore, r. 4 
contains a representation which was and was 
intended to be consistently false. There is 
no evidence, therefore, for any finding that 
any représentation in the rules isa false 


one. 

The third point is, were P. Ws. Nos. 1 to 
8 deceived by any representation in the 
rules into paying money. None of them 
makes such a statement. Prosecution 
Witness No.1 does not say what it was that 
deseived him. Prosecution Witness No. 2 
says that he paid on the assurance that his 
moneys would be used for backing the 
pelected horses, who gave him this assurance 
hs does not say. Prosscution Witness No. 3, 
85 far as his evidenca is definite, seems to 
rely on some oral statements by accused No. 
2. I am unable to follow the lower Gourt 
when it coneludes ostensibly on this evidence 
before it that P. We, Nos. 1 to 3 were deceiv- 
ed by representations made “on the basis of 
rules." There is, therefore, no evidence of 
nr deception due to representations in tbe 
rules. 

The case has been tried with much 
carelessness by the lower Court and I can- 
not but hold that the ingredients of the 
offence as charged have not been found and 
that the conviction cannot be upheld. I 
hereby set it aside and dirot that the. 
petitioners he set at liberty. 

As to a re-trial, I am not prepared to order 
it. All the members of this so-called Club 
were out to get money, ifethey could, 


without earning it,and must have known e 


that in organisations of this kind absolute 
honesty of dealing is- conspicuous by its 
absense. Nevertheless they elected to run 
. the risk and ara no worse off than if the 

horses they had backed had lost. They 
have only their own folly to blame for their 
predicament, and I am not solicitous to 
protect them from the consequences of their 
own folly. . A 

Y. N.Y; Conviction set aside. 


ABDUL BATHAR Y, ÉMPHEOR, 
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MADRAS HIGH COURT. . 
OsrutNían Revision OASE No. 68 or 1997, 
(OrIMINAL Revision Petition No. 55 
: ` or 192 
May 6, 1927. í : 
Present :—Mr. Justice Srinivasa Ayyangar 
Sayyad ABDUL SATHAR-—PzTITIoNER ¢ 
versus 
EMPRROR—Responpenr 
s. 866—Enticing 


offence—“ Entic- 


minor married girl—Ingredients of 
meanings of—Accused ultimatelye 


ing’, “taking”, 


' yielding to girl's solicitation, whether sufficient 


Procedure—Criminal trial—Trial for mthor offence - 
—Facts disclosing major offence—Legality of trial— 
Revision—Interference. ° 


To constitute an offence under s. 368, Penal Mode 
it is necessary that the kidnapping should have been 
with intent that the girl kidnapped mav be compelled 
or knowing it to be likely that she will be compelled. 
to marry any person against her will er in order that | 
she may be forced or seduced to illicit intercourse. or 
knowing it to be likely that she will be forced or 
seduced to illicit intercourse. [p. 908, col. 1.] 


In the ebsence of any element of forcing or seduc- 
ing for the purpose of illicit intercourse, no offence 
under s. 368. Penal Code, could be regarded as pos. 
sible, fp. 903, col. 2.] 


The expression “enticing” in the section i 
that. while the person kidnapped might ice 
the keeping ofthe lawful guardian willingly. still 
the state of mind that brought about. that willing- ` 
ness must have been induced or brought about in 
soms way by the accused. [ibid.] 


The expression "taking out of the keeping of the 
lawful guardian” must signify some aet done bv the 
accused which may be regarded as the proximate 
cause of the verson goine out ofthe keeping of the’ 
guardian or, in other words, an act hut for which the 
person would not have gone out of the keeping of the 
guardian as he or she did. [p, 909, col, 1.] 


Where a married minor girl was desperately 

ing for the accused to come and take e ped pop 
she was soon after discovered to be with the 
gua or d ira arian 

eld, it was legitimately open to a Court o E 
assume that the accused finally yielded : ps 
solicitations and made it possible for her to get 
away. [p. 909; col. 2.] : 


R. v. Frager (3), R. v. Kiops (4), R. v, 
and Queen v. Kumarasami (6), followed, 


Where & Magistrate tries the accused for an offence. 
under a jess serious section when really the offence 
falls under & more serious section which ig beyond 


Meadows (5) 


' his competence. his proceedings are not illegal, and, 


therefore, the High Court is not bound to inte ; 
fp. 908, col. 2.] = 


Patition, under ss.°435 and*439 of the 
Code of Criminal Procedure, 1898, praying 
the High , Court to revise the judgment of 
the Court of Séssiof of the North Arcot 


Division at Vellore, in Criminal Appeal 


d 
803. uu" 
No. 47 of 1926, preferred against the judg: 
nfont of the Oourt of the Sub-Divisional 
First Class Magistrate, Vellore, in O. Q. 
No..38 of 1926.° : 
Messrs. V. L. Éthiraj and A. S. Siva- 
kaminathan, for the Petitioner. 


Mr. J, C. Atam, Publie Prosecutor, for. 


£ 


*sthe Crown. s 

JUDGMENT. —The petitioner in this 
griminal revision case was convicted by 
the First Class Sub-Divisional Magistrate 


of Vellore for the offence of kidnapping a. 


girl from.lawful guardianship under s. 353, 
Indian Penal Code. In this petition I am 
pot concerned with the 2nd accused who 
has been acquitted on appeal by the 


Sessions Judge. In the appeal which was 


preferred by both the accused, the learned 
Sessions Judge while confirming the con- 
vietion of the petitioner reduced the sen- 
tense with regard to him to rigorous im- 
prisonment for one year instead of two 
years, Mr. V. bk, Ethiraj the learned 


Counsel for the petitioner took only two. 


points before me. His first contention 
was: that the facts of the ease indicated 
an offence.under s. 366, Indian Penal ode, 
au offence exclusively triable by the Court 
of:Session. He, therefore, contended that 
'the "conviction of the accused by the First 
Olass Magistrate.for the smaller offence 
under s, 363 was illegal and should be 


get aside, The argument was that ifthe, 


facts. charged showed the commission of 
@ more serious offence which was triable 
only by higher triburfal the accused was 
entitled to be tried on the charge by that 
higher tribunal and that the Magistrate 


hadsifo-right in spite-of objection raised | 


to grasp‘jurisdiction by seeking to try him 
for the smaller offence. 

ree -with such a contention under special 
circumstances byt in the present case I am 
not satisfied that the facts disclosed the 
commission of any offence under s. 366, 
To constitute an offence under’ that 
section it is necessary thatthe kidnapp- 
ing should. have been with intent that the 
girl kidnapped may be compelled, or know- 
ing it. to.be likely that she will be com- 
pelled, to marry any person against her 
will or in order that she may be “forced 
or seduced to illicit intercorse, or know- 
ing it to be likely that ghe will be forced 
or seduced to illicit interc§urse. There is 
no question at all in this casee of any 
marriage.. Though ther& is ho doubt what- 
ever that the kidnapping was or must have 


e i . 
6 


ABDUL SATHAR v, BUPREOR, 


It -is possible tọ 
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been with intent to have illicit intercourse, 
still there is nothing whatever to indicate 
that there was likely to be any forcing or 
seducing for the purpose of such, illicit 
intercourse. In the absence of any element 
of forcing or seducing for the purpose of 
illicit intercourse, no offence under s. 366,. 
Indian Penal Code, could be regarded ag 
possible. I. therefore, reject the conten- 
tion that there was in this cage any reason- 
able ground for the First Class Magistrate 
who tried the case supposing that the. 
offence, if any, committed was an offence. 
under s. 366, Indian Penal Code. ©  ., . 

Even if it should be found that the, * 
Magistrate in this case tried the accused 
for an offence under a less serious section 
when really the offence fell under amore: 
serious section which was beyond hiscom- 
petenca, it has been held in Mahajanam: 
Veneatrayar v. Kodi Venkatrayar (1) that 
his proceedings are not illegal, and, theres. 
fore, this Court is not bound to interfere . 
in such cases. l "E 

In eny ease there are not materials on 
which I ean reasonably come tothe con. 
clusion that the Magistrate clutched the 
jurisdiction by intentionally ignoring the 
facts of aggravation as was held by, 
Venkatasubba Rao, J., in Setti Rangayya v. 
Somappa (2). 

The next point taken by the learned. 
Counsel for the petitioner was that taking , 
all the facts actually p:ioved, there . was 
no legal evidence whatever of any.taking 
or enticing by the lst accused of the girl. 
so as to constitute an offence under s. 36], 
Indian Penal Code; Thereisno question . 
in thik cage of any enticing, becuse on 
the facts, witatever might be. held- with 
regard to thetaking, Iam satisfied there 
has been no enticing by the Ist accused, | 
The expression " enticing ' involves that, 
while the pesson “kidnapped” might have 
deft the keeping of the lawful guardian 
willingly, still .the state’ of mind that 
brought about that willingness must have 
been induced or brought about in some 
way by the accused. There is no such 
question in this case. Then, as regards 
taking, it has been conceded by the 
learned Counsel for the petitioner that that 
expression in the section is not confined to. 
mere physical taking. There is suc 


] & 
(1) 66 Ind. Caf, 72; 45 M. 29; 14 L. W. 247; (1921)° 
LUE . 613; 41 M. L. J. 398; 30 M. L. T. 75; 23 Cr. L, 


I R. 1922 Mad. 223. 
(2) 82 Ind. Cas. 57. 20 L, W. 919; 25 Qr. L. J, 1193, 
A. L R. 1925 Mad. 367, ET 


t 


i 


r48 0 0 : 
109 I. C. 1998 


taking as is indicated in the common ex* 
pression "If you will “come salong, I 
shall take you." The 'expresson “ taking 
out ofthe keeping of the lawful guardian” 
must, therefore, sigmify some act done by 
the accused which may be regarded as 
the proximate cause of the person going out 
of the keeping of the guardian, or, in other 
words, an act but for which the person 
would not have gone out of the keeping 
of the guardian as he or she did. The 
question thus resolves itself into: whether 
in this casee there was sufficient legal 
evidence? before the lower Courts on which 
they were entitled to come to the eonelusion 
on the facts which they did that the accused 
was really responsible for the girl, P. W. 
No. 4, going out of the keeping of her 


lawful guardian, her husband. Itisfound | 


by the learned Judge in the Court of 


-Appeal thatit was the girl that was des- 


‘perately anxious to leave her husband's 


house and even threatened to commit 
Suicide if she was not taken away from 


there, In fact, I find in one ofthe letters 


‘she is found to have written to the accused 
petitioner, she threatens that, if she was 


not taken away on that day, she would be a 


corpse on the following day. If a girl 
‘should have been wound. up 
pitch of hatred of her husband and of his 
house or household and she is found after- 
‘wards to have gone out ofthe keeping of 


to such & 


her husband, her guardian, there must 


undoubtedly be clearand cogent evidence 


to show that she did not leave, her hus- 


"band's house herself and that her leaving 
' was -in some: manner caused or brought 


‘about by something that the accused did. 


After giving the matter my ery careful 


‘and anxious, consideration, I have come 
.to the conclusion in this case that there is 
Buch evidence,and- that if is not a casein 


which in any view I can say that there és 
nolegal evidenee whatever on which the 
lower Courts were not entitled to base 
their, findings of fact.- The chief point to 
be noted is, if tite girl was in a position 
to escape from the keeping of the guardian 
by herself without any aid or assistance on 
the part of the accused, there was no ne- 
cessity for her making such desperate 
appeals as she appears to have done in such 
exhibits’ as Ex. G and Ex.2. These two 
letters on which an argument seems to 
lave been attempted to be founded on 
behalf of thé petitioner’ addused himself, 
clearly shów that’ at any rate according to 


 dianship. 


‘to get away. 
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? | 
her view she was absolutely helpless and 
unable to leave her husband's: custody 
unless something was done by the accused: 
To me it does, not. matter what it was that 
he was required to do. Undoubtedly what 
she wanted was that heshould come and 
take her away or that he should in some 
other way afford to her that protection or f 
assistance or promise of either which'would 
enable her to leave her husband's guar- 
If, but for it, she should. not 
have gone cut and that was afforded finally, 
by the accused, it cannot, it seems to me, 
be said that he was not the person that 
took her.. In this ease there were the. 
letters in which she was desperately calling ` 
for him to come and take her away. There 
is the fact found that she was soon after 
discovered io be with the accused or under 
his control. From these twe facts*it is 
legitimately open to a Court of Law to 


-assume that he finally yielded. to the 


solicitations and made if possible for-her 
I: fail to see any difference 
between such an inference of fact and’an 
inference of theft or of receiving stolen 


property ie the case of person discover-  . 


ed to be in possession of an article soon 
after itis stolen, lam, therefore, unable-to ; 
say that this is a case in which: there is no 
legal evidence ‘whatever for the- finding 
arrived at by the lower Courts. Apart 


‘from that, however, I have no doubt, 


whatever in my mind having considered 


-the -whole of the evidence, in the case, 


that the: accused, though unwilling. at 
first, finally yielded and-provided the means 
of escape from the custody and guardian. 


‘ship of her nusband. What those means 


were it is impossible to say and in. most 
cases it must be impossible- to find exactly ; 
but it seems to me that that is unnecessary. * 


.lam satisfied that but for something which 
‘he consented to. do and did ultimately, sha 
«would not heve left the husband's house or 
‘would not have been able-to leave here 


husband's house. That is sufficient. 


taking in'law for the- purposes of s. 363, 
Indian Penal-Code. 


It now remains for. me 
only to refer to some of the cases cited by 
both sides in the course of the argument in 


. this case and I shall do so briefly. 


. In the ease of Rev. Frazer (3) ‘Lord 
Ohief Baron Polleck held, with reference to 


‘the *conteption, before him, that for*the 
‘purpose of ualaevfuléy taking within th 


(3) (1800) 8 Cox O, O, 48, | SEM. 
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meaning of the English Statute it was 
necessary that the taking must be by some 
active means, such as assisting in the 
escape from the, premises, that* a mere 
persuading to meet at some place outside 
‘the father's house would be sufficient 
taking within the  fntention of the 
Statute, 

In R. v. Kipps (4) it was held that it was 
no answer to an indictment for taking 
away a girl under the age of 16 years to 

«show that the girl alleged to be abducted 
went away voluntarily from her home in con- 
Bequenee of the persuasionsof the prisoner 

* to à place at some distance where she met 
the prisoner and whence she went away 
with him without any reluctance. 

In R. v. Meadows (5) Parke, B. and 
Coleridge, J., appear to have held that 
whefe the girl went away voluntarily with 
the prisoner having been met in the road 
and not going immediately from her home, 
the case was not'within the Statute. 

Justice Maule referring to R, v. Meadows 
(5) in R. v. Kipps (4) observed that if the 
construction apparently put upon the Statute 
in R.v. Meadows (5) be the right construc- 
tion the act can hardly ever be violated 
except in the case of children in arms. 

In the case of Queen v. Kumarasami (6) 
Bittleton, J., apparently following: the 
Bnglish precedents held that even the fact 
of the woman having been the tempter 
and the prisoner being in the first instance 
reluctant to yield to her solicitations can- 
not render the. case different from one in 
which the advances and solicitations are 
on,.the part of the man and the woman 
complies and willingly leaves her hus- 

nd, 
iris the whole as I have already observed, 

* the real question for determination is 
" merely whether the cause, whether we call 
it ultimate or proximate, of the woman 
leaving the husband was something done 
* by the person who is accused of taking her 
* away. 

I a therefore, satisfied that the judg- 
ment of the learned Sessions Judgein the 
Court below was correct. Imay also add 
that Iam not sorry in the present case to 
have come to the conclusion that I have, in 
spite of the very «subtle and persuasive 
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arguments of the learned Oounsel for the 
petitioner. : 

The criminal revision petition is, there- 
fore,” unsustainable and is dismissed. 

V. N. Y. e Petition dismissed. 
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CALCUTTA HIGH COURT. 
URIMINAL APPEAL No. 633 or 1927. 
February 21,1926. 
Present:— Sir George Claus RanRin, Kr., 
Chief Justice, and Justice Sir Oharu 
Chunder Ghose, Kr. 
DWIJAPADA HALDAR AND ANOTHER— 
APPELLANTS 


Versus 
EMPEROR— RESPONDENT. 


Jury trial—Juror not acquainted with Bnglish- 
Duty of Judge to translate charge or have it trans- 
lated by peshkar—T'ranslation by Public Prosecutor— 
Defence Pleader given right to object—Procedure, 
legality of—Criminal trial—Making Mukhtears con- 
sent to things, impropriety of. 

One ofthe Jurors nst being well-versed in English, 
the Public Prosecutor, who was the best man avail- 
able, was asked to translate the charge to the Jury. 
The mukhtear of the defence was told that if he 
wanted to object to any translation he was at liberty 
to do so then and there. The Jury unanimously found 
the accused guilty : 

Held, that the procedure followed, though un- 
fortunate, was not unfair and did not vitiate the trial 
as it did not cause any prejudice tothe accused. [p. 
911, col. 2; p. 912, col, 1.] 

Itis desirable that peshkars or the Judges them. 
Belves should explain the charge to the Jurymon who 
do not know English. [p. 912, col. 1,1 

Mukhtears or other people should not be made to 
consent to something which is not in itself proper 
without their consent. [ibid.] . 


Crimihal appeal against an order of the 
Additional Sessions Judge, 24-Perganahs, 
dated the oth-August, 1927. « 


Babus Mritunjoy Chatterjee and 
Monindra Nath Banerjee (I$), for the Ap- 
pellants. ° 


Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

Babus Suresh Chunger Talugdar and 
Mohendra Kumar Ghose, for the Oomplaine 


ant, 
JUDGMENT. 

Rankin, C. J.—In this case the two 
accused persons were put on their trial on 
a-charge of having raped a girl called 
Tustumon? on the 28th of May last in the 
afternoon, The girl appeared to be of the 
ageofléorl/, {tis said that néither her 
father in-law nor her mother-in-law wad 
in the house, °. | x 
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The defence case was that the girl was what is meant by “being kept back by the 
the kept woman of one bf the .witnesses prosecution. = | 
Hari Narayan and that the whole story was _ Again, as regards the médical evidence 
false apd it was alleged that it arose eut of I canseeno serious criticism to be made 


enmity with Hari Nagayan. upon what the learned Judge has told the 
. There were many questions of fact for the Jury. He does not tell them that they 
Jury upon which it seems to ine that the are not to think about it at atl. What he 
` Jury might have come to conclusions one does tell is that although the Doctor has # 
way or the other and would have had some said that there were injuries on the girl 
reasons in either case. We are now con- that might have been caused in the way 
cerned with the question whether the case she says still the Doctor very fairly says 
was putproperly to the Jury anditis of thatifany body was minded to set upa, 
no avail at this stage for us to consider the false case of rape it would be quite possible 
questios of fact about which there was to produce similar injuries "for that 
evidence both ways. l purpose; and, therefore, the learned Judge. 
We have been taken through the charge says thatene cannot decide this case by 
of the learned Judge and I must say that the Doctor's evidence, that the Doctor's 
it seems to me'an admirable charge. It evidence is inconclusive and that before 
deals with the relevant facts, It omits one convicts a prisoner one must doso on 
hardly anything of the smallest importance the strength of other evidencein the case, 
and, in my opinion, it puts everything That,I think, is a very fair way of putting 
clearly and fairly. it to the Jury and that particular passage 
It is true that in one part of the charge, again seems to me to be quite correct, 
with reference to the question whether the The result, in my judgment, is that 
girl was the kept woman of Hari Narayan, withthe cxception of this slip where he 
the learned Judge says “you will also says “you willalso remember that that was 
remember that that was a matter which amatter which was never put to Tustu- | 
was never put to Tustumoni.” It appears moni’ there is nothing that can be found 
that that was put to Tustumoniand that, fault with in this charge and I am of 
no doubt, isa mistake on the part of the opinion that that is not a matter-of any 
learned Judge. I aan see no other expres- great importance, It only concerns with 
sion in this charge that is open toserious whether or not it was put to the girl It 
criticism. Thelearned Judge. was endea- was put to the girl and the girl denied it. 
vouring to describe the character of the The only other matteris that it. has been 
country in which this hut or house was, brought to our attention that one of the 
pointing out to theJury that the incident Jurymen in this case had not an adequate 
did not take place ina village but in an knowledge of English and that apparently 
abad. ltis true that there is somé evi- when the peshkar commenced to tranglate 
dence that there were certain housés not the Judge'schargein the vernacularit wan 
very far away. Idonot thfnk that that found to be unsatisfactory because of his 
in any way shows that what the learned lack of sufficient knowledge of English, 
Judge said wasin any way misleading to Thereupon it seems that it was arranged” 
the Jury. : that the Public Prosecutor being the best 
It was pointed out that the mother-in-law man available as regards translating 
was not called. An explanation was givene capacity would translate the charge to the 
that she was deranged .in her mind and Jury, the Mukhtear for the defence beinge 
the learned Judge'teld the Jury that if told that if he wanted to object to any* 
they thought fit” they could draw the in- translation he was to beat liberty to object 
ference that the mother-in-law was being then and there. It strikes me that that is 
kept back by the prosecution. The learned perhaps unfortunate but not an unfair way 
Judge might have gone on to saythat if of getting the translation makeas long as 
the Jury thought that she was being kept it was understood that the Mukhtear wag 
back by the prosecution they might draw ‘free toobject whenever he thought fit tg 
fhe,fufther inference that if she had been object.e lt is eaid jhat the Bukhtear on 
called she would have given evidence one or two occafions, at all events, . did 
contrary to the prosecution case. Itedoes oBject. That being so, the Juror was given 
seem to methat we may attribute sufficient the benefit of the idct that one man put it 
AntelligehoBio the Jury in understanding one way and the other man put it the eher 
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way and I do not think that there was any 
possible prejudice to the prisonerin a matter 
of thissort. After all it appears that all the 
other members of, the Jury knew English 
sufficiently and that this particular member 
ef the Jury appears to have agreed with 
all the others. There wisa finding of the 
Jury that was unanimous. Ofcourse, there 
is a great temptation in criminal cases 
to use any loophole which suggests pos- 
sibility of a prejudice that can be exaggerat- 

ed afterwards. Speaking for myself [ rather 
object to putting it upon Mukhtears or 
other people that they should consent to 

edo something which is not in itself proper 
without their consent. It is very much to 
be wished that peshkars or the Judges 
themselves should explain the charge to the 
Jurymen who do not know English, but in 
this dase lam quite satisfied that- there are 
no reasons to think that this particular 
Juryman was not given the benefit of the 
correct translatidn of the Judge's charge. 
In all these circumstances I think this 
appeal must fail. It is accordingly dismiss- 


"d 


ed, 
. €. ©. Ghose, J.—I agree. e... 
© ANA, Appeal dismissed, 
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. LAHORE HIGH COURT. 
OurMINAL APPEAL No. 789 or 1927, 
Mareh J3, 1928. 
Preogent:—Mr. Justice Addison and Mr, 
o Justice Coldstream. 
DINA—Acousap—APPELLANT 
f ^. versus 
.  BMPEROR- RESPONDENT. 
Penal Code (Act XLV of 1860), s. S0$—Murder— 
e Circumstantial evidence as basis for conviction. 
Circumstantial evidence in order to furnish a basis 
for conviction ređuires a high degree of probability, 
that is, sufficiently high that a prudent man, con- 


sidering all the facts and realising that the life or, 


liberty of the accused depends upon the decision, 
*fcols M ustified in holding that the accused committed 


ime. - 
tn howar Das v. Emperor (1), followed, 


` Oriminal appeal from an order of the 
Sessions Judge, Lahore, dated the Ist 
June, 1927. ~ 

. Mr. J. M. Mackay, Government Advocate, 
for the Respondent. e 
"NN JUDG 


T. . 
Addison, J JD eina, aed 25, of Seganke 
hos been sentenced jo tgjànspertation Tor 
life for the murder of his wife Musammat 
,Najamo, aged 18 or 20 years, onthe night 
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of the 15/16th March, 1927, and has-ap- 
pealed. e i A 
The case depends upon circumstantial 
evidence. It has been established: that 
the murdered woman was of immoral 
character. She had two paramours and 
her husband resented her conduct. On 
the night in question the husband and wife 
were sleeping together in an open kitchen 
in the courtyard. The mother ofthe girl 
was sleeping in a kotha, while the father had 
gene off to look after the cattle of a 
neighbour. The door of the haveli had 
been locked from inside. en the 
father returned inthe morning he found 
that the out-door of the havelt had been 
lifted off its hinges. He also found that 
the door of the : room in which his wife 
was sleeping was chained from outside. 
He lethis wife out and then went to call 
his Geughter when he found her lying on 
her cot in the open -kitchen with: her 
throat cut. The ornaments she was wear- 
ing had not been removed. By that time 
the eppellant had left. "m 
The appellant was seen leaving the 
village early in the morning and he has 
admitted that he did leave it early that 
morning. He was discovered at village 
Alps ihree days later. At that time ‘he 
was wearing a turban which- was stained 
with human blood. In his statement to 
the Sessions Judge he explained that- he 
had injured his hand and that his turban 
was aiained with blood from his hand. > 
Ths above evidence clearly established 
the guiltof the appellant. ‘It leads to the 
irresistible conclusion that be. alone 
committed this murder. ` Circumstantial 
evidence requires a high degree of .pro« 
bability, that is sufficiently, high that a 
prudent man, considering allthe facts and 
realising that the life orJiberty ofthe 
aecused person depends upon the decision, 
feels justified in holding. that the accused 
committed theecrime This principle was 
enunciated by a Division Bench of the 


: Punjab Chief Court [Thakar Dasv. Emperor 


(1). Itappliesin the present case where 
there is practically a certainty that thia 
man committed the murder of his wife. 
I would dismiss the appeal, 
Coldstream, J.—I agree. 
E. T. ` * Appeal dismissed, 
,() 88 Ind. Gas. 159; 32 P. R. 1916 Or; 18 Cr. L, J. 
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Abatement. See O. P O ,1808, O XXU, R4 372. 
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 Abadi—Site of dwelling house brought under culiiva- 


+ 


tion, effect gf, on proprietor's right. ' 

A praprietor does not lose his right to the? Bite of. 
$ dwelling house because the dwelling house is no 
“longer theré and the site has been brought under 
cultivation. L. NIHAL Sines v JAGAT Binen 644 
Tenant's right to transfer abadi site—Wajib- 

ul-arz conferring right of transfer—Transferee of 

„transferee, whether can transfer without landlord's 

consent, — 

Every tenant or other village resident is prima 
facie a licensee sofaras the portion of the abadi 
site occupied by him is concerned and cannot 
‘transfer the abadi site without the express consent 
of the landlord of the village. 

If, however, there is an express provision in the 
wajib-ul-arz giving a complete and full right of 
transfer to such tenants as were atthe time of the 
thirty years’ settlement in possession of such sites, 
the subsequent transferees from such tenants will 
not become mere licensees but will have a similar 
right of transfer without the consent ofthe landlord. 


N; BALAJI JAGANNATH Í&ALAR v. SARPRAJ Kuas, 21 p A 


=. 





— — — See. O. P. ©., 1908, Ò. XXII, n. 10 789 
Abatement of Sult, See C. P: O., 1908, s. 61 164 


Abstment—Intention—Absence of knowledge of 
nature of act aided—Act or omission, whether abet- 
~ ment—Inference of guilt, when justifiable. 

- A mere giving of an aid or omission to give if 
will not. make the actan abetment of an offence if 
the person who gave the aid did not know that an 
‘offence*was being committed or contemplated. There 
must be an intention to aid an offenc@or to facilitate 
the commission of an offence and there must be 
knowledge or belief that the act being committed was 
an offence. * 

: In-order that an omission may amount to an abet- 


. ment it muste be shown fusther that the omission 


involved a breach of legal obligation. 


ln order io justify the inference of guilt, the 


" inculpatory facts ‘must be incompatible with the iñ- 


nocence of the accused upon ‘any other reasonable 
hypothesis than that of'his guilt; the proof of guilt 
thus dispelling ail reasonable doubts. N; SHEVANTI 
v. EMPEROR, 29 Or. L. J. 561; A. I. R. 1928 Nag. 257: 10 
A Ir R. 358 497 


Account sult—Burden o f proof Defendant refusing 
to produce accounts—Plaintiffs right to adduce 
other evidence. 

In g suit for rendition of accounts it is vum 


. » the duty of the deferflant to render accounts and if 


he fails, the plaintiff is entitled to endeavour to prova 


"what ig due to him in any way he can. L. RAMJILAL 
v. Busan Max, 28 P, L, R TU Lah, L. J. 91? A I R. 
1927-Lah, (92. | 820 
58 : E z : 
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Acte—General. 

Aort 1856—XY. See cn Wows’ 
OT. 

—— 1380—XLV, See PENAL Conn. , 
—— 1863-—XX See Ruticgiovs ENDOWMENTS Act. " 
—— 1870—VII. See Court Fers Aor. ] 
——.1872—1. See EvrpENOB AOT. 
——- 1872—1X. See OoNTRACT AOT. - 
—— 1877—~I. “See Specivico RELIEF Act. 
-—— 1878—XI. See Anus ACT. ` 
—— 1879-—-X VIII. See LEGAL PRACTITIONERS ACT. 
—— 1882—IV. See TRANSFER or PROPERTY ÀCT. 
—  1883—XIX. See LAND IMPROVEMENT Loans Act. 
—— 1887.- VIL See Sorts VALUATION AOT. 
—— 1887—1X. See iM A SMALL Cause Counrs 


, RE-MARRYAGE 


CT 
—— 1839-—VIT. See Succession CERTIFICATE ACT. 


— — 1830—VIIT. See GUARDIANS AND "WARDS AUN 
manen 1800-.-IX. See RAILWAYS ACT. 
—-—- 1893—1V. See PARTITION ACT. 
—— 1881-1. See LAND KOQUISITION Acor. 
——. 1897-—X. See GENERAL CLAUSES-ACT. 


— — 1898:—-V.* See OntMINAL PROOEDURE Cops. 
——- 1898— VI. See Post Orrice Act. 

——- 1899 —IX. See ARBITRATION ACT. 

—— 1908—V. See Civi, Procepurg Cops. 

——— 1998— VI. See EXPLOSIVE SUBSTANOES ACT. ` 
—— ]1908—IX. .See LIMITATION ÁCT.^ ~ 


—— 1908—X VI: See REGISTRATION ACT. y 
—— 1909—1II. See: PHtsipENCY Towns INSOLVENOY 


CT. ; S 
— — 1909--1V. See WnuIPPING:ÀCT. © o. 
——- 1810—XV: See CANTONMENTS ACT, 
—— 1911—XII. See FACTORIES ACT. ML. 


-—— 1913—YII. See COMPANIES Act, i 

«€ 1916— AY. See i DISPOSITION oF Psorsgry 
OT.. 

— 1920— V. See PROYINOIAL ÍNSOLYENOY Act. 


—— 1921—X VIII. See MAINTENANCE ORDERS ENFOROE- 


—— 1926—XXVII. See 


MENT Act. 

—— 1922—XT. See INCOMB Tax Act, 
—— 1825—XXXIX. See SucoEssiON Acr. 
—— 1926—XII See CONTEMPT or Courts Act. 
TRANSFER OF Paorefiiy 

(AMENDMENT) ACT. 
Tan 1927—II. See REGISTRATION (AMENDMENT) Act, 
wes 192 pus See. REPEALING AND-AMENDING ÁOT, 


Acts—Be ngal. 


e 
7 " i 
— 1878—VII. See BENGAL LAND REGISTRATION ACT, 
— esi See BENGAL TENANOY AOT. 
—— 887--XII. gee BENGAL, UNITED PROVINCES AND 
ASSAM OIYIL Courts Agr. 
—— 18972—V. “See BENGAL ESTATES PARTITION ACT. 


- ee 1983-—1II, “See Canourra Muntorpan Aor, 


914 ‘ 
á Aet$— Bihar'ànd Orissa. 
Acy 1876—Vi.*Sce Cnota NaaPun 


ESTATES ACT. 
—=- 1908—YI. Seg Cuora NAGPUR TENANCY ACT. 


Actse-Bombay. $ 


ENoumMBERED 


—— 1879—V. See BOMBAY Lanp REvENUE CODE. 

—— 1879—XVII* See Dexsr%an  AGRIOULTURISTS' 
RELIEF Act. ` 

—— — 1888—J1I. See Crry or BomBay MUNICIPAL Act, 

==— 1890—1V. See Bompay DisTRIOT PoLrcE Aor. 


Act—Burma. 


sa 1876—1l. See Lower Burma Laxp AND Revenue 
. ACT. 


Acts—C. P. 


e d 
——- 1898— X1. See O. P. Tenancy Act. 
|—— 1917—I. See. P. Courts Act. 

—— 1917—II. See O. P. Lanp Revenue Act. 
.  ——-— 1920—I. See O. P. Tenanoy Aor, 


| % . Acts-— Madras. 


——-— 1882—V. See Mapras Forest Act, 

——— 1889—1. See Mapras VILLAGE Courts ACT. 

~ 1895—III. See MaADRAS HEREDITARY VILLAGE 
: OFFICEB AOT. 

———-.1908—1I. See MADRAS ESTATES LAND ACT. 

——— 1990-—V. See Mapras Duisrricr MUNICIPALITIES 


. AOT. : 
——- 1920—XIV. See Mapras Local Boarrs Act, 
Acts—Punjab. 


e-—— 1900—XIII. See PUNJAB ALIENATION OF LAND ACT. 
- ——— ]160618—VI. See PUNJAB Counts Act. i 
-— 1920—1. See PUNJAB LIMITATION (Custom) ACT. 


Acts—U. P, 


—— 1869—I. See Qubu ESTATES ACT. 

— 1876—XVIII. See Oups Laws Acr. 

—~—- 1886—X XII. See OupH Rent Act, 

— ]901—II. See AGRA Tenanoy Act. 

—— 1910—1V. See U.P. Excisz Act. 

—-— 1912--I¥. See U. P, Court or Warps Act, 
—— 19f6—II. See U.P. MuNIOIPALITIES ACT. 
——— 1922—X. See U. P, Distrior BOARDS Act. 
1926—11l. See Aara Tenancy ACT. 


Regulations. 





e 
"Reg.1822—V1I Seg DzNaAL LAND REVENUE SETTLE- 
MENT REGULATION. 
-——— 1872—1I1I. : See SoNTHAL PARGANNAS SETTLEMENT 
REGULATION. 
—4- 1910—I1V. See SoxTHAL Parganas RURAL POLICE 
: REGULATION, 
Statutes, 


Stat. 1915—(5 & 6 Gro V, o. 61). See Government or 
l - INDIA Act. 
—— 1820—(10 & 11 Gro. V, Cuar. 33) See Marw- 
< TENANCE ORDERS (FACILITIES FOR 

: 2 ENFORORMENT) ACT. 
* Admisslon—Gratuitous admission. effect of. 4 

A gratuitous admission can be ‘withdrawn at any 
time. l* BUDHU Ram v». UrraM Cuamo, A.d. R, 1928* 
Lah, 726- e. e 26 


INDIAN CASES, 


g _ # [1928 


à 6 
Admission under mistake of fact, effect of. 
«nadjmissign made under a mistake of fact can- 
not in any way create 2n estoppel. L MANOHAR LAL v. 
RATAN LAL, A. 1. R. 1928 Rah, 440 479 


Adverse possession. See Co-owxers e- 169 
— Acquisition of absolute estate by life-estate 
holder. e 
A claim to an absolute estate by adverse posse&<- 
sion cannot be made by the mere assertion, on the 
part ofa person who has taken the property asa 
life-estate-holder undera Will, during the course of 
his tenure, that his estate is absolute and will not 
terminate on his death. O  Monauwap ALI KHAN v. 
ee ALI Kuan, 1 Luck. Cas. 592; A. 1. R. 1928 et 


—— —— Co-owners— Land falling toone's share cn 
pariition— Possession of other, whether adr®rse. i 
It daes not follow that when one co-owner con- 

tinues in possession of a plot that was onee joint 

and which has fallen to the share of another co- 
owner he necessarily does so wrongfully. Where 
possession can be lawful it must be presumed to be 

so. L Buona v. Sant Saran SINGH, 29 P. L. R. 162 458 


-—————- Co-owners—Ouster— Registration Act (XVI 
of 1008), ss 17, 40—Ewidence of oral gift, admis- 
sibility of, to prove adverse possession, 

It is settled law, that in order that possession may 
be adverse, between co-owners there must be, on the 
part of the co-owner setting up adverse possession, 
a disclaimer of the other's right, by an open and 
unequivocal assertion of a hostile title. Acts which 
would amount to dispossession if done by strangers 
would not, in the case of a co-sharer, be construed 
as such. for the reason, that-each of the co-owners, 
being entitled to the enjoyment of the property, it 
will be presumed, until the contrary is shown, that 
the acte were not unlawful acts but were done in 
the exercise of a lawful right. 

Where one of the several heirs of a deceased 
person takes sole possession of his properties under 
a claim of title, open, notorious and visibly hostile, 
there is an ouster of the other heirs. 

Evidence of an oral gift is inadmissible to base title 
on, but can be adduced to show the nature of pcs- 
session af the alleged donee. 

Where in a suit for possession, the defendant sets 
up adverse possession, itisfor the defence to make 
it out and as getween co-heirs the onus is heavy upon 
the party who asserts that he has been in exclusive 
possession. M VENKATACHALAM CHETTIAR 0, ANNAPURANI 
2e A.l. R. 1828 Mad. 652; 55 M. L. J.*223; 28 s 


Female holdingeestate in lieu 8f maintenance, 

namire of possesion of—Heir’s suit for possession 
e— Limitation, starting point of. X 

The possession of a, female whois allowed to hold 

property merely in lieu of ber right of maintenance 

cannot ks held to be adverse tqthe real heir. L 

HakAM Siyen v. Hazara SINGH, A. I. R. 1928 Lah, 695 

R 





54 

Joint trespassers— True owner taking kabuli- 

yat from one of the trespassers—Adverse possession 
of others, whether affected. 

If during the continuance of a trespasser's pos- 
session which is adverse to that of the true owner 
some acts of possession, thoug& slight, are pefíorg- 
ed by the true ofner, a title by adverse possession 
cannot accrue in favour of the trespasser, his 
posseesidn baving, in the eye of law, cegsed “during 
the time that the wue cwner hak performed thcse 

€ 
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Adversa possession -—eonold. EE 


acts. Dnt thetrue owner cannot merely "by taking, 
a kabuliyat from one of the trespassers put him- 
self in cOnstructive possession of anything fh ex- 
cess of the share of that Wrespasser. C. Bir BIKRAM 
Kiguorzt v. DasunaTH Risar, A. I. R. 1928. ier 


Mortgagor and morigagee—Acis amounting to 
release of, right of  redempiion—Docwumenis in- 
admissible in evidence, effect of. 


The principle of law that a mortgagee who enters 
into possession in his capacity as such cannot 
acquire any right by adverse possession against his 
mortgagor is mot applicable to a case where the 
possession of the mortgagee has been treated by 
the mortgagor himself as being in absolute right and 
not as mortgagee. i 

As between the mortgagor and the mortgages 
neither exclusive pəssession by the mortgagee for 
any length of time shortof the statutory period of 
60 years norany acquiescence by the mortgagor not 
amounting toarelease of the equity of redemption 
will bea bar or defence toa suit for redemption if 
the parties are otherwise entitledto redeem, 


Where acts of parties amounting to a release 
of the right of redemption are evidenced by docu- 
ments which are inadmissible for want of registra- 
tion and in cases where the subsequent transaction 
between the mortgagor and “the mortgageé is not 
evidenced by any writing at all butis simply oral, 
the mortgagor's equity of redemption would not be 
put an end to at once, but the subsequent. possession 
on the partof the mortgages would not be that ofa 
mortgagee but that of an absolute owner, and as 
against parties entering into such transaction the 
mortgagee would acquire an absolute title to the pro- 
perty after the expiry of 12 years from the date of 
such transaction. M. Kanpaswaur MUDALIAR v. Pon- 
NUSWAMI MUDALIAR 795 


L———- Muhammadan — co-heirs—Possession of one 
co-heir whether adverse to others —Denial of title, what 
constitutes. 


Co-heirsunder Muhammadan Law arein the position 
of tenants-in-common and the entry and possession 
of one of such co-heirs must be deeme@ to be on 
behalf of all the co-heirs, His posséssion cannot be 
adverse to the other co-heirs in the absence of 
a ouster Or denial of the title of the other co- 

8118. 

An applicatiog to Municipality by a tenant-in- 
common to build a wall does not amount to a deaial 
of titis of the other co-owners. L. AHMAD BIBI v. 
SuaMas DIN * 658 


Agra Tenancy Act (lof 1901), s. 97 (1) (b) 
—Unregistered dead recording enhancement of rent 
exceeding Its. 100, validity of. . 


Any agreement for ihe payment of enhanced rent 
must be by registered instrument, and as it is clear 
that the attestation provided for by s. 97 ofthe Agra 
Tenancy Act is only an alternative provided in 
esrtain’ cases in place of registration, s.97 (1) (b) 
must also apply to cases of enhancement; and where 
*the*total rent stipulated for, includimg the enhance- 
ment, amounts to more than Rs..100, then s. 97 can 
have noeapplieation. A Duanpat Rar v. PoonRAw, 26 A. 
L. J. 455; L, R. BA, 157 Revs A. lah, 1928 All, 352: 12 
R. D.128 « o ° : 793 
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Agra Tenancy Act (Al of 1926), ss. 99,121 (1)— 
Suit to declare right to share in holding and for joint 
possession —Jarrisdiction of Civil Court. 
The plaintiff, alleging that he was entitled to a 


share in'z ho.ding and that the defendant was 
setting up a sole right of tenancy in himselfand 


“keeping, the plaintiff out of possession sued the 


defendant fora ‘declargtion of his right to a share* 
and for joint possession : 


Held, (1) that the suit fell within the purview of f 


s. 99 (1) ib) cf the Agra Tenancy Act and was 
cognisable by a Revenue Court ; 

(2) that the prayer for declaration came within 
the purview of s. 121 (l)of the Agra Tenancy Act 
and that the jurisdiction of the Civil Court to try the 
suit was consequently barred. A Ram PanTAB SINGA v." 
OunmoreY Lan inan, 28 A. L. J. 431; L. R. 9. A. 15% 
Rev.; A. I. R. 1928 All. 269; 12 R. D. 136.- 419 


— $8, 242, 248—Suit under old Act for 
arrears of tent not exceeding Rs. 200—Ix parte 
decree—Rejection of application to set aside decree, 
after new Act—Appeal from order of rejection— 
Proper forum. l | 
An ex parte decree was passed by an Assistant 

Collector- cf the First Class in a suit for arrears 

of rent not exceeding Ka. 200 in value, when the Agra 

Tenancy Act of 1901 was in fogce. An application 

for setting asice the ex parte decree was rejected 

after the coming into force of the Agra Tenancy Act 
of 1926 : P. : 

Held, that an appeal from the'order rejecting the 
application lay to the Court of the District Judge 
and not to the Collector. A SARJU SINGH v. HARAKH 
OHAND, L. R. 9 A. 18 Rev.; A. I. R. 1928 All. 143; 12 R. 
D. 163 . 207 





Amendment cf piaint. 


See LIMITATION ACT, 01908, 
Son, I, ArT. 142 : l 320 


Appeal. 
p O. P. O., 1808, s. 47 698 
See CouNsEL AWD CLIENT 713 
See GuaRDIANE AND Wares Aor, 1890, 5. 33 56 


See PROVINCIAL SMALL Cause Courts Act, 1887, s, ie 


|| 


- 


— Estoppel against appealing by acceptence of 
order— Amendment of plaint allowed on payment 
of costs—Costs realised —À ppeal. 

A party who has adopted an order of the Court and 
acted under it cannot after he has enjoyed a benefit 
under itappeal from it. Therefore, an order allow- 
ing an amendment of plaint on *,ayment of costs to 
defendants is not open to appeal by the defendants 
when they have accepted the costs. L.Souan LALU. 
Drart MAL-ISHAE Das, A. I. R. 1928 Lah. 813; 10 Lah. 


L. J. 398 81 3 
Objection as to frame of suit for the first time 

in appeul, matntainability of. | 
An objection gs to the frame of suit being a point 
oflaw when pasent on the record, can be raised for 
the first ime even in appeal, L KISHEN SAHAI 7v. 
SHAM LAL-BADRI PARSHAD : 867 


pitration—Fartial award—Postponement of certain 
icis by censent of parties—Lefality of award 

_-Haecutor—Fow& to refer questions of law— 
e CSnstrucigon ofeWall— Reference overriding Wil. 

There isan implied gondition in a submission to 
arbitration that the award shall dispose of all the 





+ 
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* I 
matters referred. But this condition can be waived 
by the consent of the parties before the arbitrators, 
and anaward which does not dispose ef some of 
the points referred d&nnot be held to be invalid on 

_ that account where the parties had agreed before tho 
arbitrators to the postponement of such matters. 

An executor fan refer the construction of a Will to 
an arbitrator. 

There was a provision ina Willthat a donee was 
not to get possession of his share till he attained a 
certain age and his brothers gave their consent. 

A reference was made to arbitrators for the con- 
struction of the Will the parties to the reference 
‘agreeing that the wishes of the testator as regards 

e postpopemént of the bequest may be ignored. 

he arbitratcrs decided that the donee had an 
absolute interest and awarded possession to him: 

Held, that the award was not invalid and could be 
enforced. Pat JNANLNDRA Natit -Baccur v. SURES 
Cuanpra Roy, 6 Pat 556; A. I. R. 1928 Pat. 7 821 
Arbitration Act (IX of 1899)—Nelice to appoint 
' arbitrator—Stipulation that time should run from 

date, not of actual delivery, but delivery in ordi- 

nary course, validity | of—Each party having 
{ right lo nominate arbitrator—Defaulter's arbitrator 
( to be appointed by other perty—Sybmission silent 
ds to order of appotniment—Lrocedure. 
. A clause ina contract containing a submission to 
thé effect that a notice shall be considered as served 
on the buyers:at the time the same ought to have 
been delivered in due course of post by the Post 
.Office (and not from the date of actuel receipt of 
notice) is a valid clause. 

When a submission clause empowers each party to 
the contract to nominate an arbitrator on behalf of 
his opponent in the event of the latter's default but 
is silent as to the order in which each party is 
required tc perform the reciprocal promise of 
nominating an arbitrator on his own behalf,a pariy 
should himself nominate his aroitrator, before calling 
upon his opponent to nominate an arbitrator, S Suaw 
WALLACE & Co. v. GURBUXSING BISNENSING 262 
= 55.12, 138—Awdrd remitied to umpire for 

taking fresh evidence without fixing time for submis- 

sion—-Award passed more than three months after 
submisston—Power of Couri io catend time after 
delwery of award—Application to extend time— 

Matters for consideration—Order,e whether judg- 

ment—Letters Patent (Mad), cl. 15. 

In cases where an award is remitted for the 
edecision of the arbitrators or umpire without fixing 
any time for the return of the award, the Court 
has power to extÉnd the time fixed by s. 13 of the 
: Arbitration Act even after the arbitrators or umpire 
have, after the remissicn, given their award. 

“Per Kumaraswami Sastriar, Offg. C J and Curgensen, 
- *J.— On an application to extezd time, the question as 
®t the propriely of the award should not be an element 
t» be taken into consideration, ihe only questicn Lefore 
the Court being whether reasonable ground has been 
, made out for extension. 

An order of a Single Judge on the Original Side 
of the High Court refusing, cn an. applicetion under 
5.13 of the Arbitration. Act, o enlarge the time for 
submission of anawerd remivied lo the umpire isa 
. "judgment" -uflder cl. 15 of che Letters Patent and 
is, therefore, appealable. M Ma@rinost v. Scpranua- 
NIAMeCHETTIAR, A. I. R. 1928 Mad. 68; 27 t. W. 8064 
: M. L.J. 48; 1. L. T. 40 Madelll]; $1 M. 103; (1928) M. 
. W..N. 107 70 


INDIAN OASES. 


Arbitration Act—concld. 


$.17—Civil Procedure Code (Act V of 1908), 

s. $5— Costs. QUNM " 
The word ‘costs’ in s. 17 of the Arbitration Act. 
of 1899, and in s.35 of the Civil Procedure Code 
refers to costs incurred in Court and the casts 
incurred before the arbitrator or umpire cannot be 
regarded as costs of a "proeeeding in Court. MR. A. 
ARUNACHALA lyan v. Lovis Dreyrus & Co, (1928) M. 
W., N. 228; A. I. R. 1928 Mad. 370; 54. M.L. J. 580: 27 
L. W. 803 175 


Arms Act (Xi of 1878), s. 19 —License—Licensee 
carrying gun in marriage procession— Condition 
of luense, whether contravened. © - 

A license under the Arms Act to keep 4 gun per- 
mitted the licensee to use the arm for sport, protection 
or display but provided that the licensee should not 
take such arm to a fair, religious procession, or 
other public assemblage. The licensee went armed 
with the gun in a marriage procession and was 
prosecuted foran offence under 8.19 of the Arms 


et: 

Held, that the marriage procession was neither a 
religious procession nor a public assemblage within 
the meaning of the word as used in the license, 
and thatthe licensee could not be prosecuted under 
s.19 of the Arms Act in respect of having gone 
armed with his gun in the procession. N BALKISHAN 
v. Evpenor, A. 1. R.1928 Nag. 219; 29 Cr. L. J. 575; 10 
A. 1, Cr. R. 348 511 


ss. 19, 20—Concealment of arms —-O fence. 

Each case of concealment of arms must be decided 
on its own facts as to whether it falls under s. 19 
or 8. 20 of the Arms Act. But for s. 20 to apply 
there must be somo special indication of ‘an 
intention to conceal the possession of arms from a 
public servant, Railway officialor a public carrier. L 
Karı M BAKHSH v. EMPEROR, A. I. R. 1928 Lah. 193; 29 
Qr. L.J. 577; 10 A. I. Cr. R. 293 , 593 


— —— 8.19 (1)— License for full sized gun--Pos- 
session of half barrelled gun—Offence. 

A person is not entitled to keep a half barrelled 
gun when he is licensed only to keep a full barrelled 
gun L MururSixcu v. EXrEROoB, 29 Cr. L,J. 472; 10 
A. I. Or. R, 208; A. I. R. Lah. 758; 10 Lah. L. E 
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Attachment before judgment—Surety for pay- 
ment of decree amount—Decree based on award— 
Sw ety, whether liable—Creditor whether bound to 
p oceed against debtor first—Consteuction of bond. 
à surety ineproceedings relating to attachment 


= before judgment in a suit undertook tbat in the 


event of a decree being passed in the suit, if 
the money could not be realised from the judgment- 
debtor, the surety would be liable for the amount. 
The parties to the suit refefred the matters to 
arbitration and a decree was passed jn terms of 
the award. The decree-holder without taking any 
steps to realise the amounts from the judgment- 
debtor applied for execution against the surety : . 
Ileld, (1) that the decree could not be enforced 
against the surety inasmuch asit was not a decree 
passed after contest buta e on an award, which 
ibe surety could not be held to have contemplated. * 
Held, further, on à consideration of the terms of 
tho swrety bond, that it was incumbent eupon the 
decree-holder to groceed in thee first ifstance against 
the judgment-debtor and that it waseondy if it was 
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Attachment—concld. : " 
established that the decretel amount could not be 
realised from the judgment-debtor, that it was open 
tohim t® proceed against the surety. . 

A surety bond must be interpreted in favour of 
the surety or guarantor as the case may be. C 
MUHAMMAD Yusar v, Ram Gopinpa OJHA, 55 CO. 91; A. 
J. R.1928 Cal 177 : 538. 


Award—Arbitrators enquiries— 
Validity ðf award. 


It is well-settled that arbitrators are not entitled 
to conduct any inquiries behind the back of the 
parties concerned, and if they do so, their awards are 
open tothe moM serious objection. Pat DuxuanaN 
Maxton vSRaunmaawaN, 9 P. L. T. 571 21 


Benami—Property in woman's name—Presumption 
as to ownership. 

There is no presumption that a female in whose 
name a property stands is not the owner ofit. The 
correct rule is that if it is found that the purchase 
money came from a certain source,it must be agsum- 
ed, until the contrary is shown, that the person who 
supplied the purchase-money is the owner ofthe pro- 

erty. M SuaNMUGA MUDALIAR v. KAVERI AMBAL, A. E. 
R. 1928 Mad. 708 539 


Bengal Estates Partition Act (V of 1897),-38.7' 
23, 24, 25, 119—Partition proceedings before Col- 
lector—Objection on ground of previous private 
partition—Rejection of objection and order for 
partition—Civil suit to set aside Collector's order, 
maintainability of. 


The Collector is the only authority to decide 
whetheran estate which issought to be partitioned 
has been previously partitioned and the Oivil Court 
has no jurisdiction to decide the question afresh after 
it has been decided by the Collector. 

A suit to sst aside a Collectorate partition on the 
ground that there had been a previous private 
partition is not maintainable, where the Collector 
has decided, whether rightly or wrongly, that, there 
had been no such private partition and has ordered the 


making private 


. estate to be partitioned. Pat Beas Sinan v BALDEO 


PATHAK, 9 P. L. T 267; A. L R. 1928 Pat. 343; 7 Pat. 510 
: . 609 


e 

Bengal Land Registration Adt (VII of 1876) 

—General Register, entries in, whether conclusive. 

Quere.—W ether entries in the General Register of 
revenue-piying estates maintained under the Bengal 
Land Registration Act, 1878, are ordinarily to be 
treated as conclusive asto what passes to the epur- 
chaser at a sale for arrears of revenue. P. C 
JAI GOBIND PANDEY "v. RaMNANDAN SAHAI A. I. R. 1998 
P.O, 130; 32 ©. W., N. 650; 48 OPL.J. 1; 55M. L.J, 
56; 30 Dom. L. R. 1313; 12 R. D. 537 392 


Bengal Land Revenue Settlement ReÉulation 
(Vil of 1822), scope of — Revenue Officers, whether 
competent.to record rates of rent. 


A record of the rates of rent in the vubkars prepared 
by a Révenue Authority on au inquiry under the 
Bengal Land Revenug Settlement Regulation VII of 
1822 is made by the officer in the parformance of a 
duty imposed upon him by the Regulation and is, 
therefore, admissible in evidence. Pat DraNARAYAN 
SINGH v. Dwfan&a Daasap Swan, A, I. R. 1998 Pat. 429: 
9PL. E679 | : 136 
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. Bengal Tenancy Ac% (VIII 011885), 85. 5 (2), 120 


— Bakasht malik or ticcadar’, meaning of —Tenant 
of kharoz land, whether 'raiyat.' < um 
The term 'bukasht malik or ticeadar' means in: 
cultivating, possession of the malfk& or twcadar and 
applies to lands which are *ield directly by the 
malik or tenure-holder which are not zerait land as 
defined in 3. 120 ofthe Bengal Tenancy Act. « , 

A tenant of kharor “land who is *given, by the 
lease, the right to bring the land under cultivation 
is a ‘raiyat within the meaning of s, 5, sub-s, (2) of 
the Bengal Tenancy Act, 1885, Pat Hira Lar SINGH 
v. MATUKDHARI SINGH, 7 Pat. 275; A. I. R. 1928 Pat. 316; 
9 P. L.T. 589 461 
— $8, E (3),19 (4), 181—Chaukidari service 

land, whether tenure or holding—Status of tenures 

holder—Acquisition of occupancy right by tenant — 

Absence of khewat, description as ‘malik’, sub-lett- 

ing by tenant, etc. efect of-—~Adverse possession of 

occupanry righi— Service tenure’, meaning of —ÍInci? 
dents of Polize service tenure—-Presumption against 
occupaney Tighi— Creation of permanent tenancy, 

validity of. - < _ 

The description of the holder of a service-tenure 
as ‘malik’ does not lead to the inference that the 
tenure isa tenure inthe strict seifse of te word 
and not a mere holding inasmuch as the term is 
equivocal and a raiyat is no less in that relation to 
his under-ratyat than a terure-holder is to his 
rayat. 

The absence of a khewat for a tenancy indicates that 
the tenancy is not a tenure. B ; < 

The mere sub-letting of his holding by a rawat 
however peesistent, would not transform the holding 
into a tenure. 

The fac; that an occupancy right has been ac- 
quired by one cultivator but has ceased to exist does 
not make it im any way easier for a future cultivator® 
of the land to secure a right of occupancy therein. 

An unfounded claim to be an occupancy rayat 
would not, by lapse of time, convert a cultivator into 
an occupancy raiyat however long it is persisted in. 

The term ‘service tenure’ really signifies service 
tenancy and does not imply a ‘tenure’ in contradis- 
tinction to a holding, within the meaning of s. 181 
of the Bengal Tenaney Aot. m 

It would not follow from the fact that a cultivator. 
in a service-grant covering a pargana or even a 
village can secure occupancy rights in his tenancy, 
that a cultivator in a service-grant extending to 
less thana hundred standard bighas in Patna or to 
less than five hundred bighas of jungle and upland 
in Chota Nagpur, can do so. l P 

Itis an incident of service-tenancies of a Police 
character that occupancy righ® ordinarily do not 
accrue in them even when they are of the nature of 
tenures, save under s. 183 of the Bengal Tenancy Act, 
and especially when they are of the nature of raiyati 
holdings. 7 

Accordingly, no statutory right of occupancy Cin 
accrue in a service-tenure of a Police character and. 
any encumbrance on the tenancy ineluding a right 
of remaining upon it, therefore, ceases with the 
incumbency of the service-tenant who created it and 
is not binding on any succeeding incumbent who bas 
not ratified isor acquiesced init for the statutory 

jod of limitation. . 
T permanent tenancy Created by She holder of such ` ẹ 
a tenure is good %gainst the grantor and will also 





ebd good sggains his successors who have ragified it 


by allowing twsejve years from their appointment to 


elapse without questioning it. 


NS 1 Pat. 566 
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À custom, usage or customary right that occupancy 
rights can arise in such tenancies would not be in- 
consistent with the provisions cf the Bengal Tenancy 
Act and may be recognised if it is proved, but there 
isa strong presumption against she existence of such 
custom or usage, where the service tenancy is itself 
df the nature of a holding. Pat Mira DUSADH v. 2 
-28 


——--—— $8, 5 (5), 120 (2), (a)—RHecitals in deeds 
subsequens to Ist March, 1883, admissibility of— 
Tenant of land less than 100 bighas in area— 
Presumption as to status. ~ 

» Recitals in deeds executed subsequently to ihe 

lst March, 1883, are relevant evidence and have to 

b8 taken info consideration by the Courts in com- 
ing to the conclusion whether lands are proprietor's 
privato lands or not. 

Although there is à presumption under the Bengal 
Tenancy Actin favour ofthe interest of the tenant 
being that of a tenure-holder if the land exceeds 
100 standard bighas, there ia no presumption in favour 
of the land being raiyati where the area held by the 
tenant if less thafi 100 bighas. Pat, SATYENDRA Narayan 
v. SHYAMBUNDER SINGH, 7 Pat. 212; A. I R.1928 Pat, 
267; I. L. T. 40 Pat. 97; 9 P.L. T. 696 | 526 
——— S. 19 (4). See BENGAL Tenancy Aor, 1885, 

8. 9 (3) 287 
— ———— $8. 32, 38 — Enhancement of rent—Increas? 

of cost of cultiwwation—Recent enhancement—Disere" 

. tion cf Court to reduce enhancement of rent—Suit 
for enhancement—A ppeal—Death of joint tenant— 


. * Total abatement. 


A suit for enhancement of rent against joint ten- 


‘ants will abate entirely if one of the tenants dies - 


and his representatives are not brought on record in 
time. ` 

Though the words used in s. 32 of the Bengal 
Tenancy Act are of a mandatory character, that 
section has to be read along with s. 35 of the Act 
which controls it. Section 32 only lays down the 
procedure by which enhanc8ment is calculated and 
s. 35 gives a discretion to the Court as to the extent 
to which enhancement should be sllowed. 

The facts that the cost of cultivation has increased 
and that the landlord has succeeded in getting an 
enhancement recently are sufficient egrounds for 
allowing only a slight enhancement of rent under 
s, 35 of the. Act. © KuanMoNY SINGH - MANDHATA v. 
DasunATHI PATI, A. I. R. 1928 Cal. 570 305 


————s. 50—Enhfncement of rent—Presumption 
of fixity of rent—Allornment to purchaser— 
Confirmatory kabuliyats, effect of—Landlord when 
entitled to increase rent for increase in area— 
Larger area in Cadastral Survey, effect of. 
Where a kabuliyat executed by a tenant in pos- 

session to a purchaser of the landlord's rights 

shows that no new tenancy is created and merely 


: proceeds upon the basis that there were pre-existing 


rights it cannot be relied upon for the purpo 
showing that there has been a change ta the a n 
since the date of the Permanent Settlement, 
The fact that there is a contract in a kabuliyat 
to pay rent in fufure according to the prevailing 
rate, does not preclude the tenant Kom deriving the 


benefit of the presumption under s. 59 of tle Bengal ° 
e 


Tenancy Act, . 


INDIAN CASES, 
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Bengal Tenancy Act-—contd, 


The merg fact that the Cadastral Survey shows a 
larger area than in the kabuliyat ia not sufficient 
grounc to hold that the tenantis liable fowrent for. 
aninerease of area or of gny land whieh was loft 
unassessed. © Gocoon CHAnpRA Law v. MonuzNDga 
Natu PODDAR 376 


$; 50—Presumption of fixity of reni— 

"Permanent Settlement,” significance of. 

Where the tenants prove that they *had been 
paying at the same rate of rent for over 20 years, a 
presumption arises in their favour under s.80 of the 
Bengai Tenancy Act, that they have been paying 
that rent since the date of the Permanent Settlement 
and unless the presumption isrebutted, thelandlords 
are not entitled to enhancement, $ 

The words“at the time of the Permanent Settle- 
ment” in s. 50 of the Bengal Tenancy Act refer to 
the date upon which the Bengal Permanent Settlement 
Regulation I of 1793 was passed and not to the date 
when settlement was actually made with the pro- 
prietors. Pat DEONARAYAN SINGH v. DWARKA PRASAD 
Sinai, A. I. R.1928 Pat, 429; 9 P.L. T.79 136 


—— ———— §. 103-B—Record of Rights—Presumption— 
Order of Revenue Officer before final publication 
directing a person to be entered, evidentiary value 
of—Finding in ignorance of such evidence—Inter- 
ference in second appeal. 

Though the presumption under s. 103-B of the 
Bengal Tenancy Act attaches to the Record of Rights 
only when it is finally published, an order passed 
by a Revenue Officer before the final publication 
of the record directing the name of a particular 
person to be entered in respect ofa certain property 
isa very valuable piece of evidence on the question 
of possession so far as that party is concerned. 

A finding on the question of possession which is 
arrived at without any considcration of such an im- 
portant piece of evidence can be set aside in second 
appeal. G Nis: Kanta Das v, BROJENDRA Nata PaL, 47 
O. L. J. 347; A. I. R. 1938 Cal, 238 241 
——————- 8,120. See BENGAL Tenancy Act, 1¢85, 

204 461 

————- $,120(2)(a) See BexasL TENRNOY ACT, 

1835, 9. 5 (5) 526 


&.153—Decree on admitted rate of reni—No 
second a ppedl-—' Determination of rent’, meaning of. 
When a decree 1s given atthe rate admitted by 

the defendant it is not a case of determination of 
the annual rent payable as mentioned in s.133 of 
the Bengal Tenancy Act. 

ln a suit for rent the plaintiff cmimed rent at 
Ra. 19 por year. "The defendant pleaded that rent 
was payable only at therate of Rs. 2-8. The Court 
of first instance decreed rent at tle rate claimed by 
the pluintiff The lower Appellate Court, holding 
that the kabuliyat produced by, the -plaintif in 
support of his claim did not relate to the plaint 
lands, decreed rent at the admitted rate. The plaintiff 
preferr.d a second appeal: 

Held, that no second appeal lay. © KANTESWAR BAR- 
KAR v. IxngAMANI Dasuya, A. 1. R. 1928 Cal. 512 25 
———— S, 181. See Benca Tenancy Aor, 1885, 

s. o (3) 


287 
——— —- Sch. IH, Art. 3—Dispó$session by purchaser 


in execution of rent decree, whether dispossession 
by  landlord—Suit by tenant-—Limitaliong—Rent 
decree dgainst one of severqg  co-teganis evalidity of 
—Rejpresentation--Question of fact. 


6 9 


Vol. 109} 


Bengal Tenancy Act—eonid. . * 
"Dispossession ofa tenant by a purchaser in a sale 
in exegition of a daeres for rent obtained, by the 
landlord does not amount to dispossession by the 
landlord. Ia order to make the spscial rule of limi- 
talion preszribed by Art.3 of Sch. II[to the Bengal 
Tenancy Act applicablo it must bo shown that it 
was the landlord who took partin the dispossession 
of the tenant. 

-Tf a landlord desires to obtain a decree good 
against the land under the Bengal Tenancy Act he 
must ordinarily (apart from any question of 
rspresentation) Implead all the co-tenants including 
the heirs or lggal representatives of a deceased co- 
tanant.e 
* Whéther one of several tenants can be regarded as a 
rapresentative of the rest must depend on the 
circumstances of each case. Pat Sayvau SuNpzR NAIK 
v. CoBARDHAN Kaurr, 7 Pat.129; A. T, R. 1928 Pat. 218; 
I. L.T.40 Pat. 115; 9 P. L. T. 735 519 


Bengal, United Provinces and Assam Civil 
Courts Act (XII of 1887), s, 21—Forum of 
appeal—Suit for accounts—Defendant whether 
entitled to put his own valuation in appeal, 

In asuit for rendition of account the defendant 
cannot at his pleasure put any valuation upon the 
m3inorandum of appeal in order to alter ths forum 
ofappsal. Pat Rasa Basg v. Gauri Lat, A. I. R. 1928 
Pat. 535; 9 P. L. T. 726 895 


Bombay District Police Act (IV of 1890), s.53 
(1) (a), (b)—Regulation and control of iraffic— 
‘Control’, meaning of —Power of Police to order 
pzrsons not to proszed along particular route— 
Dissbediense of order—Rist—O ffense—Penal Code 
(Act XLV of 1869), s. 153. 


e LÀ 
- 


T While soms Hiudüs were holdiag a customary pro- 


c»33ion through a town, by a route settled by the 
authorities, some Muhammadans also formed them- 
s3lves into a prosession in the opposite direction. 
At different points the Muhammadans wers ordered 
by the Police stationed to control the traffic to take 
aaother route and not to procsed straight along the 
route as the Hindus had already assembled in large 
numbers in that route, The Muhammadans ignored 
the ortler of the Police and proceeded on anda fight 
ensued waich rosulted in injuries to*many persons. 
Soma of the Muhammadans were charged of an 
offance under s. 153 of the Penal Code: : 

Held, thaf the directions given by the Police Officers 

were in the circumstances within the powers con- 
erred on them by cls (a) and (b), sub-s. (1) of s. 53 
of the Bombay District Polics *Act, and that the 
accussd were guilty of an offence under s. 153 of the 
Penal Uode as they failed to comply with those 
direetions, ` i 

Although under ordinary circumstances a Police 
-OÑcer has no power to stop a person fro proceed- 
ing along a particular street, he has power M ES such 
an order where it is necassary for the control of 
trafic or for keeping order in the streets. 

The word ‘control’ conveys the idea of hindering 
or checking a person in doing something. 
Gurau KADAR v, EMPERAN, 30 Bom. la, R. 367; A. LR. 
192% Bom. 156; 29 Og. L. J. 489; 10 A: I. Or. R. 201 á 
: . - 21 


B»moay Land Revenue Code (Act V 011879),, 


S. $1—U nauthorised .occupation-—Fine*-Area of 

occupation, determination of—Limitation Act (IX 

of 1998), Sch. *I, Art, 14, applicability of. 
. 


= 


"GENERAL INDEX, — ^ — =. 919 


Bombay Land ReVenue.Code—coneld. 


` 2 5 ^" 9 
- Where land has been unauthorisedly occupied for 
purposes of: quarrying, the ayen of «unauthorised 
occupstión, for purposes of jevying fine under the 
Bombay Land Revenue Code need not be confined to 
the bare area of the pits, on the one hand, noy, on 
the other hand cant be extended to the entire aret of 
the survey number. Occupation in the sense of-th 
amount of area which has deteriorated for purposg 
of cultivation or for quarrying is the area con- 
templated by the Actas being occupied. i 
It does not suffice for an oifieer of Government to 
purport to act in his official capacity to bring his 
act or order within the purview of Art. 14, or for the 
subject to allege that the act was wrong or to refrain 
from expressly asking the Court to set asidesthe 
order to take it out of the purview of the Article. 
The question is not one of form but of substance. eB 
SULLEMAN. ABA MAHOMED v. SECRETARY OE STATE ror 
INDIA, 30 Bou. L. R. 431; A. I, R. 1928 Bom. 180 545 
Burden of proof. i : | 


See ACCOUNT SUIT 820 
See CALOUTTA MUNICIPAL Act, 1923, s. 141 . 618 
See O. P. O., 1993,0. XXI, 8.63 è. " 272 
See ORIMINAL TRIALS. ' 497 
See MINORITY < 387 


See PRE-BMPTION PN 26 
See TRANSFER Or PRoPa2RTY Act, 1832, s, 42 777 
— ——— of permanent tenancy. See CuHoTA NAGPUR 
'TzxaANCY Act, 1908, s. 59 ' 806 


Burmese Buddhist Law—Divorce—Desertion by 
husbande-Suit by wife for divorce and partition 
—JHorfeiture of husband's rights in property of mar- 
riage—Several wives—Shares of such wives~Hxtent 
of forfeiture on desertion. 

Under the Burmese Buddhist Law, in the case ofh 
divorce by desertion, the deserting party must forfeit 
ali his or her interest in the property of the marriage 

Where a Burman Buddhist having two -wives 
deserted one of the wives and she sued for divorce 
and partition of the property of the marriage: 

Held, that the plaintiff was entitled only to her own 
one-fourth share in the* property, half of her hus- 
band's one-half share. 

Where & Burman Buddhist has two wives, the 
wives collectively acquire in tha property of the 
marriage only the share which asole wéfs would 
have had. Bach wife is not individually entitled toa 
share as if she had béen a sole wife. - 

During the lifetime of the husband having two 
Wives of equal status the interests of the wiveg in 
the property ofthe marriage are equal, whether it 
ean or cannot be said that one®f them has contribut- 
ed more than the other to the acquisition of the pro- 
perty. R Ma Kis v. Mauna Po Sers, 6 R. 1; ALR, 
1923 Rang. 125 E 456 


Calcutta High Court (Original Side) Ruges, 
Chap. Xill, r. 17—Originating swummons— Facts 
disputed—Power of Courtto set down matter for 

^ further evidence. AE 
Though, as a matter of practice, where the facts are 

dispuéed, the High Oourt of Calcutta does not decide 

a question by originating summons without going 

into evidence, the Court has power at the plaintilf's 

insignes, to set the matter down fgr further evidence 


` 


under r. 17 of Ohgps XUI of the Rules of the Original ® 


&ide ofthe High Court, without dismissing the matter 
and reférring the plaintiff to a regular suit. C Jouyn 
CaBaPrg? GaL@raun®v. Mns. Diana GanKIES, 51 O. 
1075; A. I. R. 1928 Cal, 177 < 380 


(3, 46, 47— Election—Nomination of candidates 
Deposit ‘by candidate after prescribed time— 
Validity of* nominetion—Power of Corporation to 
extend tlne—Improperg acceptance of nomination, 
whether -within s. 46—EHlection set aside—Next 
candidate, whether entitled to be declared elected. 


. The provision dontained in s. 97 (3) of the Calcutta 

unicipal Act that a candidate who has been duly 
neminated shall within three days of his nomina- 
tion deposit with the Executiye Officer two hundred 
and fifty rupees, is mandatory and failure to deposit 
the said amount within the said period will render 
the nomination void. i 

.The Oorporstion has no authority to extend the 
time prescribed By the Act for paying the deposit 
‘money. 

An objection that a nomination is void on the 
gibund that the deposit was,not made in time is 
within the scope of s.46 of -the Act. ` 
The improper acceptance of a nomination which 
is void can be made a ground for disputing an 
election under s. 46 of the Act. The section is not 

. confined to improper rejections alone. 

There i$ nothing in the” Calcutta Municipal Act 
to Support the view that the next candidate should 
be declared as elected where an election (is set aside 
under s. 47 of the -Act.eCG A. B. MrroggLL v. J.O. 
Dorr, 55 O. 173; 32 C. W. N. 264; I. L. T. 40 Cal. 113: 
A. I. R. 1928 Cal. 209 739 


—— — s, 141—Civil Procedure Code (Act V of 1908), 
s. 100 —Appeal to Small Cause Court from | order. of 
assessment, nature of—Appeal to High Court from 
order of Small Cause Court, whether second appeal 
— Power of High Court to go into evidence—In- 
e creased assessment—Burden of proof—Legality of 
assessment, i 


Per Rankin, C. J., Ghose J. and Buckland, J: (agree 
ing with Graham, J.)—An appeal which lies to the 
Small Cause Court under s. 141 of the Oaleutta 
Municipal Act from an order of assessment made by 
the Executive Officer ora Deputy Executive Officer 

. under the Act is really a pfoceeding by which an 
administrative act is challenged before a judicial 
tribunal, and the appeal which lies to the High Court 
from the decision of the Small Oause Court is nota 
second appeal within the purview of s. 100. Civil 
‘Procedure Code, but a first appeal in whiohit is Open 
io the High Court to go into the facts. E 

~ Inanappeal to the Small Cause Court under s. 141 
of the Calcutta Municipal Aet, the burden is on the 
assesses to show that the assessment made by the 
Municipal Officer is wfong and not on the Corporation 
to show that the assessment is right and the Judge of 
the Small Oause Court is bound to dismiss tho 
appeal and confirm the assessment if the assesses 
doe8 not adduce any evidence to show that the 
ass@ssment is wrong. : 

. But where the assessee shows what price was paid 
for the property, what was regarded as a fair assesa- 
mènt of the annual value in past years, the character 
, of'the site and the price paid for other properties, the 
^ 'Judgeof the Small Cause Court is entitled.” if he 
‘thinks fit, to put a figure on the value of the pro- 
perty and decide the appeal ip accordance with his 

efinding | 9 e 

Per Cuming, J.~ An appeal to the High Court fro 
the decision of the Small Cause Court ein as» appea 
under s. 141 of the Calcutta MunicipaleAct is a second 
appeal and, consequently, does not lie on facts but on 


INDIAN CASES. 
Calcutta Municipal Aot (Ili of 1923), ss, 27 


Calcutta Mifnici pal ,Act—concld. 


law only. Inan appeal under s. 141 of the Calcutta 
Municipal Act itis for the Corporation who degire to 
raise the assessment to show that the value ofthe 
land has increased not for the®assessee to show that it 


has not inereased, e 


Even ifthere isa presumption that the assessment 
is correct and the burden is on the assessee to prove, 
that it is incorrect, the onus will be diseharged where 
the assessee proves that the Corporation had no 
material whatever to base their assessment, C Con- 
PORATION OF CALCUTTA V. JALAJBASINI Dept, 32 C. W. N. 
378; 47 C. L. J. 315; A. L R. 1928 Cal. 450 618 


+ 
—— —— 5, 363—Alteration of structure befere 1923 
without sanction—Proceedings under mew Act, 
legality of—Dismissal of previous proceedings for 
want of sanction of Municipal Committee—Fresh 
proceedings after sanction, whether barred. 
- The new procedure prescribed by the Calcutta 
Municipal Act of 1923 is applicable to proceedings relat- 
ing to contravention of the old Calcutta Municipal Act 
of 1899 and an order can be made unders. 363 of 
the Act of 1923 directing the demolition of addi- 
tions and alterations to premises even though such 


additions and alterations were made while the Act ` 


of 1899 was in force. MM 

The mere fact that proecedings to obtain an order 
for demolition were held to be nugatory for want of 
aanetion of the Municipal Committee, does not pre- 
vent new proceedings being started for the same 
relief after obtaining the necessary sanction. C Ram 
GOPAL GOENKA v Corporation OF OALOUTTA, 47 C. L.J. 
208: 32 O. W.N. 454; A. L R. 1928 Cal. 207; 29 Cr. L. 


J. 509; 10 A. L Cr. R 174; 58 C. 964 ; 237 


Cantonments Act (XV of 1910), s. 266—Ojffence 
under the Act—Proseeution— Procedure. 

Under s. 266 of the Cantonments Act, no Court 
can proceed to the trial of any offence under the Oan- 
tonments Act unless moved by the persons mention- 
ed therein; and if such persons initiate the proceed- 
ings as provided in the section, the Court must 
follow the procedure laid downin the Criminal Pro- 
cedure Code. N SURAJDEEN v. EMPEROR, 29 Cr. L. d. 
591; 10 A.d. Cr, R. 385 607 


* 

C. P. Courts Act (1 of 1917), ss. 16, 26 (D— 
District Court—Additional Judge, whether Dis- 
trict Court--Appeal filed before District Judge — 
Return for re-presentation before Additional Dis- 
trict Judge, legality of. * - 8 
Under the C. P.* Courts Act there can be only 

ong District Court for every, Civil District and if 

under s, 26 (1) of the Act the Local. Government has 
appointed several Additional Judges to that Court, 


. the District Judge and the several, Additional Dis- 


trict Judggs are Judges of one District Court, ex- 
actly in the same way asthe Court ofthe Judicial 
Commissioner and every other Court to which 
Additional Judges may be appointed. - 
A distribution memo. of the District Judge will 
notentitle each Presiding Officer of such Additional 
Courts to look upon himself as constituting a differ- 
ent Court. An appeal filed befor the District Judge 
wil be deemed to*have been filed before the Addi- 
tional Judge before whom it ought to have been 
filed, ande cannot be returned for re-premeniatfon to 
the latter. N SrrasupeDix 5. Soni ban, A.I. R. 1928 
Nag.190 . «€. 79 


- 
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C. P. Land Revenue Act (Il of 1917), 5203, 
effect of. See WAJIB-UL-ARZ OF NAGPUR uro 

—— §. 203, whether has retrospective effegt. See 

INTERPRETATION OF STATUTES 647 

— —— & 203 (1) (2)* Right to site in village 
&badi—Abandonment of site—Landlord's right to 
ejetnt—'Every person, meaning of. 

Where the occupant of an abadi site permanently 
ceases to use such site for the purposes ofa dwell- 
ing-house, he becomes a pure licensee liable to 
ejeetment at the will of the landlord. 

Unless there is an intention, on the part of a 
person holding land in a. mahal for agricultural 
purposes to construct a house for a residence, there 
is no righé to any site in the village abadi, under s. 203 
of'the C. P, Tenancy Aet. 

Though the words every person'in s. 203 (1) of the 
C. P. Tenancy Act include a female, the section does 
not contemplate that a male anda female labourer 
married to each other should be entitled to claim 
two plots in the abadi. 


Sub-section (2) of s. 203 merely lays down that the. 


right to asite is forfeited when certain contingencies 
happen: itdoes not state that a right which once 
exists cannot cease unless one of those contingencies 
happens. N Raximauu' v. Rao NARAYANRAO, 23 N. L.R. 
150; A. I. R. 1928 Nag. 69 177 


C. P. Tenancy Act (Xl of 1898), s, 70 (3)— 
Ordinary holding, trees and well in, inclusion of, 
in transfer of transferable property — Registration, 
whether wholly invalid—Trees and well, distinction 
as to transferability 0f— Tesis. 

If trees standing onan untransferable holding and 
forming an integral part of such holding are included 
in atransfer deed of transferable property the entire 
transfer is invalid under s. 70(3) ofthe C. P. 
Tenancy Act of 1598. 

A wellina field is its integral part, even though 
other fields are irrigated therefrom, irrespective of 
the fact as to whether it is held under the same 
ora different title from the field.. N. TARACHAND v. 
NoknBE SINGH, A. I. R 1928 Nag. 248; 11 N. L. J. ec 

586 

C. P, Tenancy Act (| of 1920), ss. 6 (2), 105— 
' Absolute occupancy tenant—Intended transfer— 

Pre-emption by landlord—Possession ¢ransfer- 

red—Want of legal necessity—Suit be minor, whe- 

ther lies—S 105, scope of—Jurtsdiction of Civil 

Court, whether barred. 

A mere intended transfer by an absolute oceupancy 
tenant gives a right to the landlord under s. 8 (3) 
of the O. Pe Tenancy Agt to claim pre-emp- 
tion and if this statutory righteis exercisede and 
' possession obtained by the landlord in exercise of 
such right, a mijfor son of the transferor has nf 
right to claim, in a Civil Cort, possession of the 
field on the ground tha? there was no legal neces- 
sity for the intenfled transfer. The jurisdiction of 
the Civil Court to entertain such a suit ifexcluded 
by the comprehensive provisions of s 105 of the 
Tenancy Act. N Barası Kosatrv. Ramsinas, A. I. R. 
1928 Nag. 249; 11 N. L. J. 125 615 


—— — 8$. 2d—'"Appropriating," meaning of—Crops 
taken legally by sub-tenant—S. 21, whether applicable. 
The word ‘appropmating’ ins 21 of the O, P. 
Tenancy Act-of 1920 means to’takf to one's self in 
exclusion of others, or to claim or use as by an 
exclusive right, and would not’apply to crops raised 
and taken by a sdb-tenant legally in possession. N 
SukgANI T. Wasupfo, A. I. R.1928Nag.21] - 775 
* 
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C. P. Tenancy Act--1920—coneld. ' 
" : 
5 s 
———— 8, 37—Act, whether retrospective—Holding 
consisting entirely of sir land „under sold -Aci— 
Position*under new Act. e 
The C.P. Tenancy Act of 1820 has no retrospec- 
tive operation. 
The status ofa tengnt whose holding consisted 
entirely of sir land before 1920, had not been cof- / 


.verted into that of a sub-tenant by Act I of 1990. 


On the contrary, his statue under the new Act is that 
of an occupancy tenant. N, LILADHAR v. Moononanp, 
11 N.L.J.41 543 


-—— 8. 95 — Trees standing on occupancy holding 
—Tenant's right to collect — fruit — Prescription 
against tenant. EE" l 
A malguzar cannot aequire by prescription the 

right to gather fruits from the trees standing on the 

occupancy land of a tenant. Trees of all kinds 
standing onan agricultural holding area part and 
parcel of the land, used for agricultural purposes and 
the tenants hold in those trees rights analogous to 
those in the holding in which they stand. 'N 
GHOTI v. AMRUTLAL : 58 
s. 104 (4), Sch. Il, Art. I Tenancy’ right 

Lixtinguishment by prescription —Limitation Act 

| (LX of 1908), s. 28, whether applicable to tenancy 
rn ó8 ested: A 
section 28 of the Limitation Act applies to 

rights under the C. P. Tenancy Act "ind if enn 

fails to recover for more than two years his tenancy 

land from a trespasser, his tenancy right is ex-. 
tinguished gn view of the provisions of Art. 1 of 

Sch. ll and s.104 (4) ofthe O. P. Tenaney Act and 

s. 28 of the Limitation Act, N Dapoo v. SUKHA, A. I. 


LES 








R. 1928 Nag. 281 4 
num s. 1 O5. See O P. Tenancy Act, 1920, s. 63) . 
— ——- Sch. H, Art. l. See C. P. Tenancy Acr, 1920. 

s. 104 (4) ` 403 e 


Sch. ll, Art. I—Tenaney right —Dispossession 
for more than two years—Loss of remedy- Sub. 
sequent foreible recovery of possession —Tenancy. 
ects UA si * : 
f the right of a co-tenant to recover possessi 

his land from another co-tenant who hag oar 

exclusive possession ofthe same has become barred 

by limitation under the O, P. Tenancy Act, Bis sub. 

sequent forcible recovery of possession cannot re- 

create the tenancy in his favour and will not entitle = 

him to resist successfully a suit for possession by 

thè other tenant who has been recognised by the be 

landlord as such. N Kapoor v. Nawmr, A. J, R. 1998 

De lipases Mas dak ' 401 

Gharge—Award prohibiting alienation of pr , 
whether creates charge. d f prop er 
A mere direction by an arbitrator in the award 

not to alienate a property is not by itself sufficient to 

create a charge on that property. L Manowar Lar» 

Ratan Lar, A. I. R. 1928 Lah, 440 479 


Charge to Jury—Duty of Judge. 

It is not the business ofa Judge charging a Jury 
to assuyne the part of the Counsel. His duty is to 
place the evidence before the Jury as he finds it 
and though the inference. left to be drawn about A 
particular piece of evidence is thateit would be un- 
safe to accept the gvidence itis open tothe Jury to 
wedieve that evidence and to accept it, if they chose to 
do so. CeSiuibppiN v. EurrRoR, 32 O. W, N, 616; 29 


= 


Or. Li. J. 497; 78 I. Ra -1928 Cal. 500; 10A T. Or. R. 
229 |. 225 e 
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Chota Nagpur Encumberéd Estates Act (VI of 
4876), 5. @—Reni-decree by mortgagee of estate 
against tenants—Estate placed under manager— 

_. Execution of degree against tenants, whether barred. 
Section 3 of the Chota Nagpur Encumbered Estates 
Act, “1876, does not “bar the" execution of a rent- 
' decree obtained by a usufruotuary mortgagee of an 
esfats against the tenants of,the estate before the 
appointment ofh manager under the Act. 
The obligation of a tenant of an estate to pay rent 
to a mortgagee in possession ofthe estate is nota 
debt or liability of the estate withia the meaning 
of the said section. Pat SRIKANTA MANJHI v. BALAK 
Singa BuuMIJ, 6 Pat. 742, A. I. R. 1928 Pat. 153 833 


Shota Nagpur Tenancy Act. (Vi of 1908), 
ss. 59, 178—Ejectment decree against ienant— 
* Presumption of temporary nature of tenancy— 

Burden of proof of permanent tenancy—Absence 
» of lease, effect of—Lease for life—Covenant 

against  alienation—Landtord's right to re-enter— 

Non-permanent tenure created before Transfer of 

Property Act, transferability of —~Assignment by 

life-tenant—Adverse possession against landlord. 

Ths fact that no leas? was executed would not 
make s rent-deeree against a tenant under ss. 59 
and 178 of the Chota Nagpur Tenancy Aot void, if 
the tenancy can be established otherwise. 

The rule that the reach of a covtnant against 
alienation does not operale to prevent the assign- 
ment ofthe leased properties, but only entitles the 
lessor to damages from the lessee in the absence of 
a provision for re-entry, is not applicable to leases 

. for life only. 

Ths provisions of the Transfer of Property Act 
do not apply to a tenancy created before the Act 
came into force and à non-permanent tenure created 

* before the passing of the Actis not transferable. 

A purchaser of a tenure from a life-tenant cannot 
prescribe against the landlord so long as the life- 
tenant is alive. 

' The fact that a decree in ejectment has been 
passed against a tenant under s. 59 of the Ohota 
Nagpur Tenancy Act in a reat suit raisesa strong 
presumption that the tenuse is only of a temporary 
nature inasmuch as by the provisions ofs. 59, it is 
only a tenure-holder who has not a permanent or 
transferable intereat, whose lease is liable to be 
cancelled and who is liable to ejectment when an 
arrear of rent is adjudged to be due from him. 

— The burden of proving the existence of a per- 
manent tenure in derogation of the landlord's prima 
facie title is on the person who sets up suci? a 
right Pat Onora NaoPuR BANKING AssOOIATION Lrp, 
v. KaMaKHYA NaRAYA& Sines, 7 Pat. 341; A. I. R. 1923 
Pat. 431 ` 806 


: 5.139 (4) —Suit by landlord on the allega 
dion that defendants are not tenants—-Applicability 
eof 8.189 (4)—Jurisdiction of Civil Court, 

- Section 139 (4) of the Ohota Nagpur ‘Tenancy Act 
= applies only to suits between landlord and tenants. 
-> Where the plaintiff landlord sued for possession on 
the footing that the defendants had no tenancy 
rights and the defendants were found to bave no 
such rights even though their nameshad been 
recorded as tenants in the Record of Rights: 
. Held, that s.!39 (4) had mo application and the 
* ‘suit was cognizable by the Oiwil Court. Pat Acuor 
MANJHI v. KeurgoDpA SUNDARI, 7 Pat. 82; A. I R. 1928 
Pat. 198; T, L. T. 40 Pat, 113; 9 P. L, P. 72460 477 
s. 178. See OnoTA*NaasoR TENANOY Act, 
1908, s. 59 306 
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ing rent, validity of — Owner', meaning of. 

Theword ‘owner’ in the City of Bombay nicipal 
Act includes not only the person who ultimately 
receives the rent but also®an agent or trustee: who 
receires ii on account of the ultimate owner, and fhe 
Municipality can serves notice under s. 380 of the 
Act upon sueh agent or trustee. 

There is nothing in s 380 of the Act which renders 
the definition of ‘owner’ inapplicable’ either. to 
the case of the owner ofa hut or shed or to the case 
of the owner of the land on which such hut or shed 
stands. B Jiaksaman PANDU v. Emperor, 30 Bom. L, 
R. 339; A. I. R. 1928 Bom. 136; 29 Cr.. J. 520; 10 A. 
I. Or. R. 176 e 344 


——— — §, 471. See Cr. P. C., 1898, s. 245 502 
Civil Procedure Code (Act V of 1908), $s. 2 (2), 
47,0. XX, r. 12 (1) (c)—Limitation Act (IX of 
1008), Sch. I, Art. 181—A pplicaiion for ascertain- 


[1928 


City ef Bombay Municipal Act (IIl of 1888), 
Ss. 3 (m), 380 —Service of notice on person receiv- 


ment of mesne profits— Limitation —Second, appeal | 


—'Deacree'. 


An application for ascertainment of mesne profita 


under O. XX, r. 12 (1) (c) is not governed by Art. 181 
of Sch. I o£ the Limitation Aot: 

Where such an application is treated by the lower 
Appellate Court as one under s. 47, Civil Procedure 
Code, and disposed of as such, 
would lie to the High Court even if the view of the 
lower Court was incorrect. -. 

The determination by a Court that an application 
for ascertainment of mesne profits is barred by 
limitation amounts to a decree and a second appeal 
would lie therefrom to the High Court. 

The Oode of Civil Procedure does not contemplate 
that the parties should make an application to the 
Court for ascertainment of mesne profits under 
O. XX, r. 12 (1) (c) of the Code. B SHANKAR APPAJI 
PATIL v. GANGARAM BAPUJI NAGUDE, 30 Bom. L. R. 508; 
A. I. R, 1928 Bom. 236; 52 B. 360 734 
————— $, 2 (12). See PROVINCIAL SMALL CAUSE 

Counts Act, 1887, Sou, 1I, Arr. $1 689 


S, 9—Religious Office—Duty attached to. 


honours and emoluments in temple— Claim, whether 

enforceable in Civil Court. 

An office in connection with a temple must really 
be regarded asa bundle of duties liable to be per- 
formed by some person undera partigular designa- 
tion and carrying with it certain emoluments. 

Where to certain honours and emoluments attached 
toan office ina templé, there was sso the specific 
dutyfof having to” be present at the beginning and 
end ofthe religious ceremonies, there was an office 
of sucha nature asto make ib a civil claim with 
regard to which Civil Courts will have jurisdiction, 
M CHINNASWAMY THATHACHARIAR VaSRIRANGAM NALLAN, 
A. I. R. 1928 Mad. 377 771 


— -—-—— 8$. 11 —Res judieata— Foundation of the rule 
— Appeals from two suits tried together —4Abatement 
of one appeal—Res judicata. | | 
The foundation ofthe rule of res judicata is that 

@ question must be once fairly and finally tried by 

a comptent Court and after this has been dóne gll 

further litigation! about it must be coneluded for 

ever between the parties. 

It is tell-established that on the filing of “an ap- 
peal the matters in dispute ceaseto be res judicata 
and once more become res ub judice? Whete two suits 


& second appeal. 


* 


Vel. 109]. 
Civil Procedure Code—1908—contd a 


LÀ 
are tried together and appeals are preferred from 
both but one ofthe appeals abates, the decision in 
the cafe the appeal from which has abated “does not 
operate as res judicata, L. CHHITAR Mat v. RADHA 
RAWAN 564 


mt s. 21, application of—Usurpation of juris- 
diction of l'oreign Court. 

Section 21, Civil Procedure Code, refers to objec- 
tions onl¥ to the “place of suing“ and not to those 
of the inherent incompetency ofa Court to assume 
jurisdiction. It applies only where the right plaze 
of suing is one subject to the Code and has no 
applicability fo a case in whioh there has been 
usurpatign by the Court of the jurisdiction of a 
Foreign Court. 

The rule of law that no decree can be set aside on 
the ground of want of jurisdiction unless it has 
occasioned & failure of justice does notapply where 
a suit has been instituted in a British Indian Court 
against a hon-resident foreigner on a cause of action 
which arose wholly outside British territory and the 
lower Court has, after overruling the defendant's 
objection, tried and decreed the suit against him. L 
Buampoo Mau v. Ram NARAIN, 10 Lah. L. J. 87; A. E, R. 
1928 Lah. 297; 29 P.L. R. 406; 9 Lah. 455 28 


S. 24—LExpression of opinion by Judge— 
Transfer, 
It is desirable to transfer a case to another -Court 
where the Judge trying the case has already ex- 
pressed his opinion on the merits of the case. L 
Bakutawar MaL v MISRI Lat 402 
— $. 33—Suit in forma pauperis—Death of 
aaa gN of legal representative to continue 
suit. 

A suit in forma pauperis can be continued, on the 
death of the plaintiff, by his legal representatives, 
even though the latter are possessed of property in 
their own right. M AMMAKANNU AMMAL v. V. K. 
Dasopara MUDALIAR, A. I. R. 1928 Mad. 66 258 
S. 39. See ARBITRATION Act, 1399, s. 17 175 


S. 35— Expenses of witness not summoned 
ihrough Court—— Costs of case— Witnesses served 
at headquarters of Court—Expenses of witnesses 
from outstation, power of Court to allow. 

There is no authority for the propogitior that it is 
only the expenses of the witnesses who have bsen 
summoned through Court that can be included in 
the costs of éhe party. 

Whero a party satisfiés the Court that he has 
brought his wituesses to the Court froma particular 
Station outsid* the headquarters, of the Court, the 
Court is justified in including their expenses Tn the 
costs of Lhe case even thouga they may have been 
served at the headquarters of éhe district. L GANGA 
BisHen v. MunnsE BnmweRRY Co, A. I. R.1928 Lah. 
800; 10 Lab. L. Jl 476 


ss. 39,41, 50, 99, O, XXII, r.12* Transfer 
of decree for execution — Jurisdiction of- parent 
Court and Court of transfer—Certifying result of 
execution proceedings—Death of — judgment-debtor 
—Abatement of proceedings— Application for 
substitution made fo transferee Court —Mere defect in 
procedure—4Acquiescence by legal representative in 
"regular procedure in the Court of transfer— 
Waiver. 
When the Court passing a decree transfers it 
under s. 39? Civil Procedure Code, 1928, for execution 
to anothereOourt, the former Court does not altoge- 
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ther loss seisin of the decree, But the Court of 
transfer obtains jurisdiction jo deal with that 
particules execution proceeding and retains such 
jurisdiction until such exefution is withdrawn or 
stayed or until it certifies (under s. 41) to the Court 
which passed the dgcree either that the decret bas 
been executed or if 1t fails to execute the decree,4he 
circumstances attending such failure. 

Where a decree is transferred to another Court for 
execution and during the pendency of execution pro- 
ceedings initiated by the decree-holder in the Court 
of transfer and before such Court has, under s.41, 
Civil Procedure Cede, certified the result of the execu- 
tion proceedings to the Court passing the decrfe, 
the judgment-debtor dies, the proteedings do pot 
thereby abate and the Court of transfer does not 
lose its jurisdiction over them. Its jurisdiction ovgr 
the execution proceedings continues as before, but & 
eertain procedure is prescribed bys. 50 of the Code 
for the exercise of such jurisdiction. Before execu- 
tion can proceed against the legal representative of 
the deceased judgment-debtor, the decree-holder must 
get an order for substitution from ,the Coyrt which 
passed the cecree, (s.50, sub-s. (1)). This is, how- 
ever, a mere matter of form, i.e, of procedure and 
not of jurisdiction. Ifthere is non-compliance with 
such procedure tho defect might be waived. 

Consequently, ifan application for substitution is 
made tothe Court of transfer, and such Court, after 
notice to the judgment-debtors legal representative 
and wishout objection by him, makes an order sub- 
stituting Aim on the record of the execution pro- 
ceeding in place of the deceased judgment-debtor, 
the order for substitution, though irregular, cannot 
be treated as coram non judice or a nullity: " 

Held, on & consideration of all the circumstances 
of the present case, that the legal representative of 
the jucgment-debtor having acquiesced in the Court 
of transfer exercising its jurisdiction in a wrong way 
and having waived the defett in procedure was 
precluded from turning round and challenging the 
legality of the proceedings inthe transferee Court. 

Waiver cannot confer Jurisdiction on a Court where 
none exists P.C.Jane BAHADUR v. BANK or UPPER 
INDIA, 5 O. W. N. 502, A. I. R. 1928 P. ©. 162, 32 C. 
W. N. 790: 26 A. L. J. 631, 48 O. L. J. 23, 28 L. W. 
25; 3 Luck. 314; 30 Bom. L, R. 1373; 55 M. 19 J. 545; 
(1928) M. W9»N. 863 417 


—— S. 47. See O. P. O., 1908, s. 2 (3) 734 

ik e 

— 8. 47— Adjustment of decree, whether ques- 
tion in execution— Appeal. 

The order of a Court deciding that a decree has 
been adjusted is an order determining a question 
arising in execution and is appealable under s. 47, 
Civil Proeedure Code. L Lan SINGH-AMIR Sid v. 
DuaxrA SINGH-DIWAN Sirnau, A. I. R 1928 Lah. p 





— ——— SS, 47,115, O. XXI, r. 66, (2) —Sale pro- 


clamation—Court whether bound to ascertain and 
state market value of property—imsertion of 
valuation of judgment-debter,-decree-holder and 
Commissioner, legality of—Order whether comes 
under s. 47—Appeal-®Revision. e 


Under O. XXIe re 66, Civil Procedure Code, the * 


Qourt is not under any obligation to determine tne 
market ®alue df the property and set out thé same in 
the p-oclamatifh of*sale, although, if the Court 


- should launch on the process of determining the 
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* 
market value amd set it out for the information of 
the intending purchasers, it should do so correctly. 

.. Under ©. XXI, r. 86, cl. (c), Civil Procedure Code, 
all thatthe Court has t8 do is nrerely to provide all 
the requisite material on which the intending pur- 
chesfr might form his own judgment of the value 
of the property. * 

Where a Court sets out in the proclamation the 
values fixed by the judgment-debtor and decres- 
holder respectively, as well as that reported by the 
Oommissioner,the conditions required by r.66 are 
sufficiently complied with 

In such a ease where the Court does not,mean 
or* purport to fix any value, thereis no question 
betgveen the parties relating to the execution of the 
decree, so as to bring the case within the scope of 
S47, Civil Procedure Code, and render the order 
appealable. Nor doesa civil yevision petition lie to 
the High Court, since in the absence of any legal 
obligation in the Court to ascertain and fix the 
market value of the property,no question of juris- 
diction arises. 

Ifa Cort sets put to find and fix the value of the 

e property for being inserted in the proclamation of 
sale, it must be regarded asa judicial act more 
especially after the amendments that „have been 
introduced in re-enactifig s.287 of the old Oode as 
r,66 of O. XXI. 


While every order under O. XXI, r. 66, Civil. 


Procedure Code, will not amount to an order under 
s. 47 of the Code, some orders may so come and in 
such a cass, there wil be an appeal, M el'HIRUVEN- 
GADASWAMY LYENGAR V, GovINDASWAMI Upayar, 27 L. 
YV.571; A I. R. 1928 Mad. 503; 51 M. 655; 55 M. L.J. 
363 698 


s, 47, O. XXI, r. 58—Decree for costs 
against one defendant—Objection to attachment 
by another defendant, whether falls within s. 47, 
Civil Procedure Code, or O. X XI, v. 58. 


Ina suit by A, against B and C, A obtained a 
decree for costs against B and attached certain pro- 
perties alleging thatthey betonged to B. C prefer- 
red an objection that the properties were not the ex- 
clusive property of B but belonged to B and C jointly: 

Held, that the objection fellwithin the purview of 
s. 47, Ci*il Procedure Code, and not within O. XXI, 
r. S80fthe Gode. O Munir ÀuMAD v. AnpUL WAHAB, 

ii 5 O. W. N. 242 203 


x S. 47, Q. XXI, r. 92, 0. KL — Madraz 
ffsates Land Act (I of 19089), s 198—Rent decree 
-Order in executign proceedings, whether appeal- 
able. 


By virtue of 8.192 of the Madras [states Land 
Act. orders passed under O. XXI, r. 92, Civil Pro- 
cedüre Code, in proceedings in execution of a rent- 
Gecfoe ina summary suit under the Madras Estates 
Land Act are not appealable and in respect of such 
orders the right of appeal having been taken away, 
the definition of the term ‘decree’ cannot be invoked 
in order to give aright ofappeal. Buts. 47, Civil 
Procedura Code, would apply to orders in exdbution 
proceedings not coming under r. 92 or under any 
other rule under which an pare order could 
e be passed and an @ppeal would lie from such onders. 
M SUNDARASWAMIAB V, NARAYANASWAMIAR, A. I. R. 1928 
. Mad. 1107 + 722 
: s$. 50, See C. P. C., 1903, s. 49 ' 417 

0—— $, 64—Atiachment before judgment—Abate- 
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ment of suit—Termination of attachment—Suit 

restored—Attachment, whether revives. 

An attachment before judgment ceases wien the 
suit abates and does not regive when the order of 
abatement is set aside and the suit is restored. Q 
JYOTISH CHANDRA SEN v, Har UHANDRA Suan, 47 C. LJ. 
282; A I. R. 1928 Cal. 234° 164 


————— S$, 68— Decree transferred to Collector— 
Powere of Collector—Objection to attachmeht-—Juris- 
dictinn of Collector to hear objection. 

A Collector executing a rent-decree under, s. 9 of 
the O, P. Tenancy Act and s. 68 of the Civil Procedure 
Oode is the Judge of a Civil Court ,to which the 
decree has been transferred for execution, gbut his 
powers are limited to those, which the Court, from? 
which the decree was transferred to him could 
exercise in the execution ofthe decree only. He has 
no power toenquire into objections to attachment 
or applications for rateable distribution or matters of 
that kind. N  NANHELAL v. Jamnapas, A. I. R.1928 
Nag. 297 381 


- 55, 73, 115--Rateable distribution— Decrees 
against two brothers members of joint family— 
Decrees also against one brother alone—Attachment 
—Sale-proceeds in execution of joint decree, distribu- 
tion of, to decree-holders in individual decrees— 
Mode of distribution —8. 78, applicability of— . 
Decree against members of joint family—Ezecution 
against family property—Rateable  distribution—- 
Interference—Revision. 





For the purpose of execution ofa decree obtained 
personally against a member of a joint Hindu 
family, it is not competent to the Court to go behind 
the decree and find whether it is binding not only on 
the judgment-debtor, but on the other members of the 
family. 

Certain decree-holders who had obtained decrees 
against two brothers, members of a joint Hindu family 
attached the family properties. Certain other decree- 
holders who had obtained decrees only against one of 
the brothers had also obtained orders of attach- 


ment: 

Held, that the holders of decrees against one of the 
brothers alone were entitled to rateable distrjbution 
only in respect of his share in the property that was 
sold and not out of ¢he sale-proceeds of property re- 
presenting the share of the other brother. 

In such o case the decree-holders who had obtained 
decrees against both the ‘brothers ought to get 
proportionately not only in thehalf share of ihe brother 
against whom an individual decree had*been obtained 
but alo once over? again in the share of the other 
bwother’s sale-proceeds according to,the total amount 
made up of the decree obtained against the latter 
whether singly or jointly with, his brother. 

Although there is a right of euit reserved by 
Statute forepersons who feelaggrieved by erroneous 
orders passed under s. 73, Civil Procedure Code, in 
proper cases the High Court not only may, but should, 
interfere in revision. M SUBRAMANIAN CHETTY v. 
SivaswAMI (HETTI, 54 M. DL. J 278; A. I. R. 1928 Mad. 
363; 27 L. W. 804 557 


—$, 73, O. XXI, rr. 5, 10—Application for 
rateable distribugion to Court distributing assets 
Decree received by distributing Court from Court 
passing glecree only after receipt of assets—A pplica- 
tion, whether susiginable—Right to ritteable dis- 
tribution. e e v 
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An application for execution of a décree can be 
made only to, the Gourt which passed the decree 
or, if the decree has been sentto another Gourt for 
execution then to that Qourt; an application cannot 
pe made toa Court in anticipation thatit may sub- 
sequently receive the decree by way of transfer from 
the Oourt which passed the decree. 

The mode of transfer of a deeree under O. XXI, 
r. 5, Oivjl Procedure Code, is by despatch of the 
decree and a Court is. seised with authority to 
execute only when it has received the decree. A 
mere order of the Court which passed the decree 
for transfer of the decree to another Court does not 
invest the lateer with jurisdiction to entertain an 
applicatin for execution. 

Where an application for rateable distribution was 
made tothe Oourt receiving assets before receipt of 
the assets but the decree was received by that Court 
from the Court which passed the decree only after 
the receipt of assets : M 

Held, that the distributing Court had no juris- 
diction to order rateable distribution in favour of the 
applicant since the application itself was incom- 
petent M NANJUNDA CHETTIAR v. KALLAKABRUPPAN 
Onettiar, 27 L. W. 423; A. I.R. 1923 Mad. 496; 55 
M. L. J. 120 404. 


5, 75, O. XXVl—Conmmissions—Commission 
to decide whether a party is an agriculturist, 
legality of —Consent order issuing such Commission, 
whether can be re-considered—Power to issue Com- 
Missions. 


A Oourt has no jurisdiction to refer to a Com- 
missioner the question whethera party to’ a suit is 
an agriculturist within the meaning of the Dekkhan 
Agriculturists' Relief Act. 

Wherea consent order referring such a question 
to a Commissioner has been made, it may be re- 
considered by the Court even after the Commissioner 
has made his report, and the Court may re-call the 
witnesses examined by the Commissioner and itself 
decide the question. 

The power to issue Commissions is confined to cases 
falling within the purview of s.75 and O. XXVI of 
the Civil Procedure Code. B ALIMAHOMED AKBARALLY 
v SHAMSUDDIN Dapamira, 90 Bom. L. R., 135; A. I. R. 
1928 Bom. 145 . 133 


e 
— 8, 80. Ses Raipwars Act, 1890, 5. 77. 406 
s, 92—Suits really involving relief falling 
within s. 92—Necessity of sanction. 


Where a sujt really involves the granting of any 
of the reliefs mentioned in s. "30f the Oivi Pro- 
cedure Code it requires the sanction of the Advocate- 
General under that section, although there is no 
express prayer in the plaint fot any of such reliefs. 

The plaintifis instituted a suit for the recovery of 
certain properties” from the defendants under O.T, 
r. 8, Civil Procedure Code, alleging that the pro- 
perties had been endowed by the blacksmith and 
Kammala community for conducting certain charities, 
that the community appointed defendants as trustees 
and that as the lst defendant had refused to keep 
accounts and refused to allow examination of them 
by the community and was misconducting himself in 
managing the trust he was removed and the plaintiffs 
were appointed trustees: 

Hell, that the suit was really one falligg within 
the purvie&w of 5.92, Civil Progedure Code, and coule 
not be jnstituted,without the sanction of the Advocate- 
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General. M JaMBULINGA PATTAN v, "AKILANDA ASARI 
20 L. W. 274; A. I. R. 1927 Mad. 886 : 862 


— s, 98 (2),-Appeale to High Court—Judges 
in appeal agreeing in respect of major portion of 
claim and disagreeing as to small portion— udg- 
ment of Court below, whether can be confirmed— 
‘Opinion’ ^najority', meaniag of. x: 
Where two Judges ofa High Court in hearing a 

appeal agree in allowing the appeal in respect of 

the major portion ofthe claim but differ as to some 
items, the judgment of the Court should be, in re- 
spect ofthe major portion, in accordance with the 
concurrent opinion of the two Judges andin respect 
of the portion in which they differ, she judgment of 

the Court below must be confirmed, uhder s. 98*(2) 

Civil Procedure Code. 

Per Phillips,J.—' The word “opinion” in s. 98 (P), 
Civil Procedure GCodé, cannot bs interpreted as 
meaning the opinion of the Judges on the whole case 
but means merely their opinion on each of the 
questions in issue. 2 

Per Srinivasa Ayyangar, J.—When there are only 
two Judges hearing the appeal, tifedispos#l of the 
appeal should be in accordance with the opinion of 
both ths Judges, that is, the judgment of the Court 
in the case Should be in accogdance with what both 
the Judges may concur in and agree to. 

The expression “majority” in the second clause of 
s.98 includss unanimity, andthe word “judgment” 
in the clause should be construed merely as referring 
to the fina] decision, in other words, to the decretal 
portion. 

Ifa Bench of two Judges should be of the same 
opinion with regard to varying or reversing a decree 
with respect to certain matters there issuch & 
concurrence in the judgment varying or reversing 
the decree appealed from and, therefore, the con- 
tingency referred to in s. 98, cl. 2, does not arise 
wherein alone the decree appealed from should be 
confirmed in its entirety. M Rasa GOPALA NAIDU v. 
SURBAMMAL, A, J. R. 1928 Mad. 180; 51 M. 291; 54 M. L, 
J. 103; 28 L. W. 108. e 153 


———— $3. 98 (2), 100, O. XLVII, r. 1—Reference 
to third Judge, refusal to make, whether ground 
for review— Error of law—Question whether a ques- 
tion is one of fact or law, whether questión of law. 
The question whethera question is one of fact or 

law is itself only a question of law and an erroneous 

ecisicn thereon after due consideration is not a 

ground for review. ° 
Where a Bench of two Judgegrefused to refer a case 

to a third Judge on the ground that the question 

on which the members of the Bench dilfered was 
only one of fact, and the party aggrieved by the 

decision applied for review : å 
fleld, that even assuming that the decision was 

wrong, there was only an error of law, which, by 

itself, was no ground for review. N INDRARAJ Sinai 

v. MOMAL RAN Sinan, A. I. R. 1928 Nag. 277 "253 

— ——— 8. 99. See CO. P. C , 1908, s. 39 417 

=~ 8.102. 

. See GCALSUTTA Munrorpan Act, 1923, s. 141 618 
See C. P. C., 1908,:5. 98 (2) 253 

$.100--Presoviption, pleg of, whether can 
be*raised in second appeal— Prescription and limita- * 
tion, distinction between-—Adjective and substantive 

- law of limittiion. $ 
The plea of &mita*ion, which can be taken af any 

stage of tke suit and even in second appeal relates 


ame a 
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to that part of the law of limitation, which is 
negative in ijs operation as depriving a person of a 
power, which he before possessed. The plea of pre- 
scription which is affirflative irits operation, and 
confers on a person a right to that which he had 
hithetto enjoyed infact only, and which relates to 
he branch of substantive law 8f limitation, cannot 
V raised for the first time in second appeal. N 
LAB Rao v. MANJOOLABAI, A. I R. 1928 Nag. won 
93 


s, 100—Punjab Courts Act (VI of 1918), 
s. 4£1—Second appeal—Construction of document— 
Question of fact or law. 

The constructioa of the terms of a document is fre- 
quently a queStion oflaw. But whereit does not turn 

.on any legal phraseology or the legal effect of any 

plmaseology but the question involved is one of the 
intention ofthe executant to bê ascertained from the 
terms of the document, the questionis one of fact and 

‘mot of law. L Dost MUHAMMAD v, GHULAM n 

S.102. See PROVINOIAL SMALL CAUSE COURTS 

Act, 1887, Som. I$, Art. 31 689 

-—— —$. 102—Appeal—Eistoppel of respondent 

cannot confer jurisdiction to hear appeal where no 








. 


appeal lies. ` . < 

Held Per Cuming and Mukerjee, JJ.—Fistoppel of 
the respondent cannot confer jurisdiction in a Court 
_toentertain an appeal which it has not under the 
law. © Upenpra Nanpan Das v. BANAMALI  OHARAN 
Parr, 47 O. L. J. 595; A. I. R. 1928 Cal. 703 | 277 


s. 102— Provincial Small Cause Courts 
Act (IX of 1887), Sch. II, Arts. 18, 41, 42— Mort- 
"egage—Suit for contribution by purchaser of specific 
item of mortgaged property against purchaser of 
another item, whether suit of Small Cause nature-— 
Second appeal—Sharers’, ‘joint property, meanings 





- 


of. 

Held, Per Cuming and Mukerji, JJ.—The mere fact 
that the plaintiff might perhaps have framed his 
suit as one for a deelaration ofa charge on the part 
of the mortgaged property "in the hands of the 
defendant with all the necessary formalities of such 
a suit under O. XXXIV, does nos make a suit which 
is clearly simply one for contribution without a 
declaratión that he had any chargeon any property, 
one for the enforcement of a charge. e 

Held, Per Cuming, J., (Mukerji, J., dissenting.)— 
A suit for contribution by & purchaser ofa specific 
item of mortgaged property against a person who 
has purchased anothgr specific item of the mort- 
gaged property, in which the plaintiff does not 
claim any relief against any immoveable property, 
isa suit of small cause nature within- the meaning 
of 5,102 of the Civil Procedure Code. Such a suit 
does not fall within the purview of either Art. 41 
or £9 of Sch. IL tothe Provincial Small Cause Courts 
Act, 

Per Mukerji, J.—Such a suit falls within the 

_ purview of Arts. 41 and 42 of Sch. II to the Provincial 
Small Cause Courts Act and is nota suit of Small 
Cause nature. 

The words ‘sherer' and ‘joint property'in Art. 41 

of Sch. II of the Yyovincial Small Cause Courts Act 
®are to be understood withreferemce to tne corfimon 
‘liability that has been discharged afd not in the sen 


of an ‘undivided sharer in the property’ and ‘pro. * 


perty in which the sharers are undévided’, 
A purchaser of an item of mortgaged property who 
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redeems the entire mortgage isin the same position 
as if he were a joint mortgagor for the purposes of 
Art. 42 “and the fact that a decree had béen ob- 
tained onthe mortgage dog not render the Article 
inapplicable toa suit for contribution. OC MAHENDRA 
Natu Kaminya v, KugTRA Monan Bera, A. I. R. 1928 
Cal 593 s 247 


—— —— S, 109 (c)—Appeal from Income-tax Re- 
ference —Dispute not measurable in snoney7—- Question 
of general importance—Leave to appeal to Privy 
Council. 

The provisions of s. 109 (c), Civil Procedure Code, 
are clearly intended to meet special gases such as 
thosein which the point in dispute is not magsurable 
by money, although it may be of great public or privatd 
importance, and apply to an Income-tax Reference in 
which the amount of income-tax involved is entirely 
indefinite and will depend, in reality, on the num- 
ber of years in which the assessee in question is 
assessed Lo income-tax. 

Leave to appeal should be granted when the 
question of law involved isanimportdnt one, which 
will have the effect of governing similar other cases 
which are bound to arise from year to year. N 
MOHAMMAD IBRAHIM RAZA MALAK v. COMMISSIONER OF 
Ixcour-Tax, A. I.R 1828 Nag 202 129 


8.109 (c)— Appeal to Privy Council—Leave 
to appeal, when to be granted —' Ft case for appeal, 
meaning of. 

The applicant sued the District Council of Pegu 
fer Rs. 10,000 as damages for defamation. "The trial 
Court awarded Rs.5,000 as damages but on appeal 
the High Court held that the communications com- 
plained of were privileged and that there was no 
malice on the part of the Council and dismissed the 
suit. The plaintiff applied for leave to appeal to the 
Privy Council: 

Held, that though the case might be of great 
importance to the applicant it was not of great 
importance to the general public or to the Council 
and was not a fit one for granting leave to appeal. 

Section 109 (c), Civil Procedure Code, is intended 
to meet special cases such, for example, as those in 
which the point in dispute is not measurable in 
money theugh it may beof great public or brivate 
importance. ReMauxc Ba Tuan v. District COUXCIL 
or Peau, 6 R. 43; A. 1. R. 1928 Rang. 187 697 


— — — 88. 109 (c), 110 —'Substantial question of law 
—Point decided by Full Bench—Difference in opin- 
ion of another High. Court—Leave to appeal— 
Mesec profits subsequent to suit, whether can be 
considered in valuing subject-matier of appeal. 

he fact that a different view Bas been taken by 
another High Court ddes not render a question of 

law which has been settléd by a Full Bench, a 

substantial question of law and isnot a ground for 

granting leave to appeal to the Privy Council. 

. Quere.--Whether in determining the value of the 

subject-matter of an appeal to the Privy Council uncer 

s. 110, Civil Procedure Code, the mesne profits after 

the institution of thesuit can be added tothe value 

of the suit property. M PuxsAYYA v. LAKSHMINARAYANA, 

A. I, R 1923 Mad. 448 . *167 


Leu 
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S. 110— Court. immediately below’, meaning 
of —Single Judge of High Court, whether immediate- 
ly below Division Bench. * . s l 
The words “immediately below" en 5,9110, Civil 
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Procedure Code, do not necessarily mean ‘subordinate 
to, A Single Judge of the High Court is a Court im- 
mediately below a Division Beneh of the samg with- 
in the meaning of s.110, Civil Procedure Code. 
L. Minna HgATHERLY v. B. €O. Sen, A. I. R. 1928 Lah. 
bal 863 
—+-— 8$. 110—Substantial question of law'— 

Voluntary conveyance of property—Gift to wife, 

when presumed —F'ixed deposit in Bank in name of 

husband and wife, ‘payable to either or survivor! 

—No presumption of advancement in wife's favour 

— Partial partition when allowed. 

À substantial question of law, within the last 
clause of 8.110 of the Code of Civil Procedure, 1908, 
does not mean $a substantial question of general 
importance, but a substantial question of law as 
between the parties in the case invwved. 

The general principle of equity, applicable both 
in England and in India, isthat in the case of a 
voluntary conveyance of property by a grantor, 
without any declaration of trust, there is a resulting 
trust in favour of the grantor, unless it can be 
proved that an actual gift was intended. 

No exception, however, has ever been engrafted 
on,the general law of India negativing the pre- 
sumption of the resulting trust in favour of the 
person providing the purchase-money, such as has, 
by the Courts of Chancery in the exercise of their 
equitable jurisdiction, been engrafted on the cor- 
responding law in England in those cases where a 
husband or father pays the money and the purchase 
is taken inthe name of awife or child. In sucha 
case there is, under the general law in India, no 
presumption of an intended advancement as there is 
in England. ` 

One Teku Ram, on the 17th May, 1919, opened a 
fixed deposit account for Rs. 1,00,000 with the 
Alliance Bank of Simla, in the name of himself and 
his wife, Musammat Gujri, “payable to either or 
survivor", The receipt of the Bank was in the 
following terms :—“‘Received from L, Teku Ram, 
house proprietor, and his wife, Bibt Gujri, payable 
to either or survivor, rupees one lakh only, as a 
deposit, bearing interest at 54 per cent. per annum, 
requiring twelve months’ notice of withdrawal and 
subject to the general rules of the Bank with 
respect td such deposit". Teku Ram .died*on the 
20th May, 1920. After his death, éhe deposit was 
renewed for a further period of one year in the 
name of Musagmat Qujri alone. — 1t was admitt- 
_ ed that tbe money deposited in the Bank was at 
the tims of deposit the property of and belonged 
to Teku Ram, who had supplied it from his own 
resources : : R 

Held, applying the principle laid down by thee 
Privy Council in Kerwick v. Kerwick (2), that in such 
a case there was under the general law in India 
(differing, in this respect, from the English Law) 
no presumption of an intended advancement in 
favour of Musammat Gujri, the wife of Teku Ram, 
The sum deposited did not become her sole pro- 
perty by gift or otherwise, but was the property of 
Teku Ram and belonged to his estate, as the person 
who originally supplied the money,and remained at 
his disposal atthe date of his death. 

Theotdinary rule o$Hindu Law undoubtedly is 
‘that there cannot be a partial partition, but this 
rule is elastic, and has in several casea been de- 
parted ‘from, if there is no inconveniencf in a 
partial partition, apart from a ®nal partition of the 


- 
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whole of the joint properties. P C Guranprrra® v. 
Rau Ditra, 32 O. W. N. 817; A. I. R. 1928 P. C. 172; 
29 P. L. R. 429; 28 L. W. 66; 48 O*L. J. 119;.5 O. W, 
ae I. i. T. 40 Lab. 144; 55» O. 944; 30 Bom. L. R. 


723 
ee S. 115. 4 e 
See O. P. C., 1908, 9947 t 698 
See O. P. C., 1€03, s. 73 557,0 
See EXECUTION SALE 514 


1 
See GUARDIANS AND Warps Acr, 1890, ss. 47 (1), 48 
l 671 


See LIMITATION Act, 1908, Sog. I, ArT, 164 82 
See REGISTRATION Act, 1908, ss. 74, 75 (4) 180 


S.115—Order of remand ynder inherent 

powers of Court— Revision. ° . 

Where the trial Court gave findings on all the 
issues framed in a case and the Appellate Court» 
framed fresh issues amd remanded the case for 
fresh trial or taking fresh evidence on tho newly 
framed issues and on the old issues : l . 

Held, that the Appellate Court could not be said 
to have acted with material irregularity and that the 
order of remand could not, consequently, be erevised 
under s. 115, Civil Procedure Code, Mad  DowgPUDI . 
RANGAYYA, In ve, 39 M. L. T. 120; A. L R. 1927 Mad. 

1111 © : 287 
— — — S, 115—Other remedy open—Order appeal- 

able to Subordinate Court but not to High Court~ 

Interference. 

The High Court can interfere in revision where no 
appeal lies to it from the order or decree sought to be 
revised, eve& though the order or decree is appeal- 
able to a subordinate Court. 

Although the High Court will not interfere by way 
of revision where the party has a remedy elsewhere, * 
it will interfere where the right of the party is clear 
and where the result of non-interference will be only 
to multiply proceedings. Rang ADMINISTRATOR . 
GENERAL OF BURMA v. UHETTYAR Firm, 5 R. 742; A I 
R 1928 Rang. 83 ' 444 


S. 115 — Revision —Question of fact—Peverse 
finding—Interferemce. © 
Prima facie the question whether a party has 
acted in good faith is & question of fact and 
the High Court is generally reluctant to interfere 
on questions of fact under s. 115, Civil Prétedure 
Oode. Butift(he conclusion on a question of fact is 
arrived at by overlooking a clear provision of lew, 
then such a finding can be interfered with on the 
ground that it is a perverse one. Mad AGENT? 
MR AND S. M. Ry. v. GANGAMMAL, A.I R.1928 Mad. 
696 
han Diino S. 115, O. IX, r. 9, 0. XLII, r. 1 (c)—Appli- , * 
cation to restore suit dismissed for default-—Dis- 
missal of application for default-—A ppeal. m" 
An order dismissing for default an application to 
restore a suit dismissed for default, is not appeal- 
able, but tae High Court may, in a proper case, inter- 
fere with such an order in the exercise of its revi- 
sional jurisdiction. Pat Basir Lan PATHAK v. 
RAMESWAR SINGH BAHADUR, 7 Pat. 333; A. I. R. 1998 
Pat. 335; 9 P. L. T. 669 264 
— —— 8$. 122—Rules of High Court dispensing 
with copies, See Liasurgrion Act, 1908, s. 12 1 
s $8. 144,151, O. XLI, r. 6-SRespondent ob- * 
taining property i9 execution without giving security 
e—*Power wot Appellate Court to take security fon " 
restitution —Inhegent powers--Absence of allegation 
of waste, eto, effect of, 


ee 
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“An Appellate Court has inherent jurisdiction, in a 
proper cage, to direct a respondent to give security 
for restitution although he may have ob[ained pos- 
session of the propérty in dispute in. execution of 
the’ decree of the lower Court without giving any 
geeurity. 

è But the Appellate Court wll not order such secu- 
rity. to be furnished unless there are special 
circumstances such as waste or improper dealing 
"with the property. Pat Osuatra KUMARI DEBI 
.v. Mouan BikgAM Suan, 9 P, L.T. 87; A. I. R. 1928 
Pat. 187 323 
————- $,145-—Surety for successor-in-interest of 
* party, whether falls within s. 155. 


*, Asurety, fof the successor-in-interest of a party to 


a guit can be proceeded against under s.145 of the 


- Civil Procedure Code even though such successor- 


+ 


a 


^ 


in-interest has not been brought on the record asa 
party. Nag Mir ABDUL Antv. Manu, A. I. R. 1928 


Nag. 294 636 

—— S. 151. 
See O. P. C , 1908, s. 144 323 
651 


See PRACTICE, 
S. 151, scope of. 

Section 151, Oivil Procedure Code, is nota general 
elause validating every act of a Court which cannot 
otherwise be justifiede 1t is a gection allowing a Court 
to exercise its power in specified circumstances, and 
it cannot exercise that power until those circum- 
stances are established. Mad  ALLURI TIMMARAJU v, 
~ALLURI NARASIMHA Ragu, (1928) M. W. N. 222; A. T. 
'R. 1928 Mad. 522; 54 M. L. J. 665; 28 I, W. 152 Bs 
: 5 
ss. 151, 152—Application under es. 151, 

152—Laches, effect of — Limitation —Limitation Act 

(IX of 1908), Sch. I, Art. 181, applicability of. 

Though there is no limitation for an application 
under s. 152 ofthe Civil Procedure Code, laches in 
the particular circumstances of a case may dis- 
‘entitle a party to relief under this section or under 
s. 151 of the Code. Nag Rage UDAJIRAM v. RAJESHWAR 
TRIMBAKRAO, A, I. R. 1928 Nag. 149 727 
— — O i, rr. 1 to 3—eJoinder of parties—Princi- 

ples—Claims in personal capacity and as shebait— 

Claims against several defendants— Power of Court 

to order separate trials. 

Whtre claims. by or against different. parties 
involve or may involve a common qpestion of law 
or fact bearing sufficient importance in proportion 
to the rest of the action to render it desirable that 
éhe whole of the matters should be disposed of ab 
‘the same time the Court will allow the joinder of 
plaintiffs or deferlants. But the Court has a dis- 
cretion to order separate trials where the suit as 
laid is likely to be somewhat embarrassing. 

e the plaintiff claiming to be the reversionary heir 
of one R andclaiming to be the shebait of a deity 
fnstalled by the ancestors of the said E sued to have 
his title declared as owner in respect of properties 
B,G,Dand E and the title of the deity to property 
A, and asked ‘for recovery of possession of properties 
B,C, D and E as owner and of property A as a 
shebait. Properties A and B were inthe possession 





— 





‘of defendant No.2, property O was in the posses- 


sion of defendant No. 3, and properties D and E 
were in the pofsession of defendants Nos. ¢ and 5 
respectively. The Subordinafe Judge held that the 
suit was not maintainable. The District Judgediddd 
that it was maintainable andgremagded the case. One 
of the defendants appealed : 
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Held, that the suit as framed was justified by 
O.I, rr.land 3 ofthe' Civil Procedure Code but, 
from eha point of view of O. I, r. 2, the plaint 
should be treated as comprising two suits, one at 
the instance ofthe plaint as shebait and the other 
at the instance of the plaintiff in his persomal 
capacity and the two syits should be separately tried. 
G Harenpra Nata Sincua Ray v. PURNA CHANDRA 
Goswaut, 55 0.164; A.I. R. 1928 Cal. 199; 32 C. W. 
N. 885; I. L. T. 40 Cal. 137 x 755 


; O, l, r. 3—Joinder of defendanis—Princi- 
ples. ' : 

in order that several persons may be joined as 
defendants in a suit under O, I, r. 3 Civil Procedure 
Code, it is not necessary that the evidene as regards 
each ofthe defendants should be the same or that 
all the questions arising regarding the liability of 
each ofthe defendants should be common to them, 
itis enough if the principal question between the 
persons to be joined as defendants iscommon. Bom 
KoxnIUuA Gorau v. MgerREJEAN, 30 Bom L. R, 162; A. 
I. R. 1928 Bom. 91; I. L. T. 40 Bom. 120 191 


————— O, |, r. 8—Construction of pleadings—Suil, 
whether brought in representative capacity—Cause 
title not conclusive, : 

In deciding whether a suit is brought in a repre- 
sentative capacity or not, the Court has to see whe- 
ther the plaintifs did in substance bring the suit in 
a representative character or capacity and whether 
the defendants contested the suit on the larger 
question affecting the plaintiffs on record as well as 
others whom they represented or confined their con- 
test tothe plaintiffs right alone, and whether the 
Court understood the plaint and other pleadings as 
covering or as raising the larger issue regarding the 
right of the plaintiffs as well as other persons having 
the same interest as the plaintifs and whether the 
Court allowed the suitto proceed as being a repre- 
sentative suit and whether the Court confined its 
decision only to the plaintiffs’ right or whether its 
decision covered the interest not only of the plaint- ` 
iffs but also of all persons whom they represented. 

The fact that the cause title does not show that 
the suit is brought in a representative capacity is 
not decisive of the question. : 

In India the substance of the pleadings and not the 
form should be censidered. Mad SoNacHuaLAM PILLAI 
v. KuMARAVELU CuEgrTTIAB, Oi M. L.J. 587; A.I R. 
1928 Mad. 445; 27 L. W. 769 e 199 


O. I, r. 10, O, XXXIV, r. 3 —Mortgage-sutt— 
Preliminary decree— Subsequent mogtgagee-defendant 
ying decretat amount—Power of Court to trans- 

, pose him as plaintiff — Final decree for foreclosure. 
Under O.I, r. 10, Civil Proe&dure Code, a Court 

has power to transpose a subsequent mortgagee, who 

pays off the amount due uhder a preliminary mort- . 

gage-deeree before the passing! of tho final decree 

as plaintiff, and to pass a final decree for foreclosure 

in his favour. Nag Banas v.` BALLABDAS, A.I. R. 

1928 Nag. 145; 21 N. L. R. 118; 11 N. L. J. 89 251 


—-—— Q. 11, r. 2—Previous suit by simple mort- 
gagee for interest against person of mortgagor— 
Subsequent suit for principal against mortgaged 
property, whether barred. lp 
The institutiOn of a suit for the xecovery of in- 

terest due on a simple mortgage from the mortgagor’ 

personally does not operate as a bar gundér O. Il, 

r. 2, Civil Procedur& Code, to a "subsequent suit for 

* 


— 
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the recovery of principal and subsequent interest 
from the mortgaged properties. L SULTAN SINGH v. 
Jott Sanur, A I. R. 1928 Lah. 269." 613 


e———— O. Il, r. 2, scope of —Distinct causes of action 
-—Bar of suit— Tests. 
The bar provided by 

` Procedure Code can apply only when jhe relief 

claimed in the subsequent suit has for it the same 
cause of action in respect of which the relief in the 
pravious case was claimed. Ifthe cause of aclion in 

: the subsequent suit is different from that in the 

previous’ suit, the subsequent suit is not barred 

although the laintiff could have included the dis- 
inct cdhse ‘of action of the latter suit in the former 
one. N Ram Goran GIRDHARILAL v. BHIKUEAL NANDU- 

LAL ^ 65 

© m> O, ll, r. 2—Suit for possession of estate— 

. Joinder of prayer 
legality of. . 

. A' prayer for a declaration that the plaintiff is the 

-mutawalli of a mosque can be joined in a suit for 

declaration of ownership of an estat where the 

wakf property. is only an appendage of the estate. 
MOHAMMAD ALI KHAN v. NISAR ALI Kuas, 1 Luck. 
C48. 592; A.I. R. 1928 Oudh 67 835 


———- O. Íl, r. 2—8uit for possession—O mission to 
' claim mesne profits till date of recovery of posses- 
sion— Subsequent suit for mesne profits, competency 


of. 

In a suit for possession the plaintiff can claim 
and the Court can award mesne profits up to the 
‘date of obtaining possession and if a plaintiff omits 
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for declaration of mutawalliship, . 
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be sued in a representative capagity, O.. VII, r. 4 of 
the Civil Procedure Code does not make it com- 
pulsory that the clfaracter in which the plaintiff sues 
or the defendant is sued must appear, in the cause 
title, although that jsa most cqnvenient place forit, 
It is sufficient if it appears in the body of the plainty 
If a suitas originally laid is against a firm, th 
description of the proper representative of that 
firm can always be correctéd and such correction 
does not amount to either substitution or addition 
ofa new party and no question of limitation arises 
in such a case under s. 22 of the Limitation Act. . 
DnoraL v. TULARAM RAMSUKH, A. I. R, 1928 Nag. a : 





i 0. IX, r. 4, O. XXII, r. 9— Death of plaintiff 

—Legal representative not brought on record— Dts- 
anissal for default of appearance— Fresh suitby legal- 
representative, maintainability of. ba 

' Whena plaintiff died during the pendency of the 

-suit and the suit was dismissed for | default of 

‘appearance of the parties, and the plaintiffs heir . 

subsequently instituted a fresh stit on (he same 


' cause of action: - 


- 


ld. that the suit was not maintainable.  . 
Od JX?r. 4, Civil Procedure Code, presumes that 
the parties.are ante ani B e SPP to purum 
tances arising on the death of parties. 
PRATAPSINGH v. MoriLAL, A. I. R. 1928 Nag. 220 387 








t -~ O. IX, r. 9. See O. P. O,,1908, 5. 115- 264 
l Q. IX, r. 13. See LIMITATION Aor, 1908, 
. Sch, I, Art. 164 - 7 82 


O. XX, r, 12 Madras Civil Rules of Practice, 





1905), v. 24—HMesne profits—Application fos. 
ap amid for non-payment of batta 
—Subsequent application out of time—Duty of 
‘Court to ascertain mesne profits and pass final 


“to make such a claim in a suit for possession he 
cannot maintain a subsequent suitfor the recovery of 
such mesne profits. A GOSWAMI GORDHAN Lan 


MAHARAJ v. BisHAMBAR Natu, 25 A. L. J. 409; 49 A. 
597; A. I. R. 1927 All. 716 1 736 


~—— O. VI, r. lI7—Amendment of pleadings— 
. Principles. ° 

Order VI, r. 17 of the Civil Procedure Code gives 
a Court a wide discretion to permit either party to 
alter or amend his pleadings at any stage oi the 
proceedings. 

As a* general rule this discretion has tb be exer- 
Gised in favour of amendment, unless there be 
objections to its exercise, which make if injudicious. 

No amendment should be allowed, if itis barred 

by limitation? or if the amendment is not sought in 
good faith or if it is mischievous or deliberately 
vexatious or uinecessary or frivolous or introduces 
an entirely different cause of action® ° 
: Mere delay is not an adequate ground for refusing 
an amendment. s NE S. 
. " Amendment of pleadings should Le allowed in 
. order to overcome, the effecta of bona fide mistakes 
whether of law or of fact, and it does net matter, 
whether'the assertions or omissions caused by such 
mistakes were deliberately. made or not. : 

. The element of negligence can be adequately com- 
pensated in costs. N Guras Rao v. MANJOOLABAT, A. 

I. R. 1928 Nag. 203 293 


— O. VII, r. 4—Suit in represéntative capacity 
. Representative ch@racter of plagntiff-or defend- 
ant, whether to be stated in -cause title—Correction 
.of description of representative, whether substitution 
or additio —Limitation, whether runs from date of 
‘correction—Limitation Act (IX of 1908), 8, 22. 

If &plfinfif wefe to sue or a defendant were to 

* 
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A A aja Court gave the plaintiff a decree for 
possession with mesne profits. An application for 
mesne profits under O. XX,r. 12, Civil Procedure Code, 
was. filed intime but was ‘dismissed " on the decree- 
holder's failure to pay batia. On a subsequent ap- 
plication. more than 3 years from the date ofthe ap- 

ree: 
Per d thee the first application should,” for the 
purposes of*the ascertainment of, the mesne profits, 
be treated as still subsisting and not disposed of 
and the Court should proceed to determine the 
game. Ur ue 

leson, J.—Under O. Ag, r. 12, Civil Proce- 
iis ode a statutory obligation is laid upon the 
Court to inquire into mesne profits and pass a findl 
decree on the application of the. decree-holder. . The 
Court cannot avoid this obligation if the decwe- 
holder makes the application, but does not purane 
it by paying additional batta, MP ; 

A Cours is not justified in depriving & party o 
the benefits of his decree, on the bare ground that 
he has failed to comply with some.rule- or proce- 
dure. a s . -— 

ailure to comply with r. 24 of the Civi 
Pics p Practice is hardly in every case an abuse 
of process but if the Geurt considers that it does 
amour& to an abuse, bt must find to that effect. 

| inorder to exercise discipline and check neg- 
fact and delay, *a Court thinks 16 incumberft upon 
itself to dismiss @n application, it should call upon 
the party to show cause, and then pass & considered. 


order of dismissal. 


: 
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Per Srinivasa Ayyangar, J.— When there is a pre- 
liminary decree foreascertuinment of mesne profits 
and a final decree has tp be passed there is fo reason 
to suppose that the application should be regarded 
as if that were the proceeding for the ascertain- 
mént of mesne profits. The mesne profits come to 
«be “ascertained not because of the application but 
Mecause ofthe direction to ascertain the same for 
the purpose of final decree. According to the pro- 
per language of the rule, the making of the applica- 
tion can, ifat all, be regarded as a condition pre- 
cedent, and on the making of the application the 
. condition laid down in the rule is satisfied and the 
obligation-comeg to be cast upon the Court of first 
instance to* ascertain the mesne profits. 

Ifthe true intention of the rule-making authority 
wes that, in every ease where the Court of first 
instance has to ascertain mesae profits, there should 
be an application made toit before the decree-hold- 
er can beentitled to require such ascertainment 
to be made, the language should be revised and amend- 
ed. M ALLURI TIMMARAJO V. ALLURI NARASIMEBA RAJU, 
(1928) MW. N. 232; A I. R. 1928 Mad. 522; 54 M. L. 
J. 665; 28 L. W. 152 528 
. O. XX, r.12 (1) (0). See-C. P. O., 1908, 
8. 2 (2) " . 734 


———— O. XX, r. 16—Suit for accounts—O mission to 
pass preliminary decree—Absence of prejudice—- 
Legality of decree. 

The mere fact that a preliminary decree was not pass- 
ed under O. XX, r. 16, Civil Procedure Code, in a suit 
for accounts will not render the decree passed in the 
suit illegal, if no body has been prejudiced by the cor- 
‘yect procedure not being adopted, and a decision has 
pss arrived at after framing proper issues and taking 

evidence upon the incomings and outgoings. WN 
PANDURANG v, Gunwant Rao, A. I. R. 1928 Nag. a d 








— QO. XXI, r. 2 (3)—Conditional decree for 
money—Question of fulfilment of condition, execut- 
ing Courts power to go igto. 

- A Oourt is not precluded under O. XXI, r. 2 (3), Civil 
Procedure Code, from entering into the question whe- 
ther or not the judgment-debtor has fulfilled a condition 
imposed by the decree on the non-fulfilment of which 
alone he is personally liable for the decretal amount 
L. Binari Lau v. WALI Suan, A. L R, 2928 Lah 816 





386 
— O. XXI, tr. 5,10, See O. P. C., 1908, 24; 
404 


—— —— O, XXI, r. 16— Assignment of decree— Absence 
of consideration— Assignee's right to execute. 
* The absence of consideration for an assignment 
of a- decree will not, provided the assignment is 
nœ a sham transaction, deprive the assignee of his 
right to execute tho decree. M Dopa Rami REDDI v. 
PENUBOLU VENKATANARASIMHULU BETTI, A. I. R. 1928 
Mad. 458 . 617 


——- O. XXI, r. 16—Company Law—Transfer by 
auction of decree in favour of Company—Haxecu- 
tion of transfer deed by liquidator subsequent to 
dissolution of Company—Transfer, whether void 

. —Hxecution application gy transferee—Objection 

by judgment-dedtor, whether sugtainable. * 

. Where a Company is dissolvedSt ceases to exist 
for all spurposes and its officers besomeefunetus offidto 
But a transfer of decree effected byea liquidator.by 
auction tbefore the Company is dissolved is not in- 





* 
* 
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valid merely because titeformal deed of transfer 
is execujed by him after the dissolution ofthe Com- 


“pany. 


A decree is not an actionable claim and an assign- 
ment ofa decree need not, therefore, be in writinge 

An assignment ia writing is required only for 
enabling the assignee to apply for execution under 
O. XXIL, r. 16, Civil Procedure Code. ` 

Where a decree in favour of a Company was 
transferred by auction before the dissolution of 
the Company but the formal deed of transfer was 
made by the Official Liquidator after the Company 
had been dissolved, and the transferee applied for 
execution of the decree: d d 

Heid,(l) that the assignment was valid and come 
plete even prior to the dissolution; 

(2) that ihe formal transfer by the liquidator 
after the dissolution of the Company was not void; 

(3) that inany case an objection to the regularity 
of the transfer could not be allowed to be taken by 
the judgment-debtor. M KmnaisHNASWAMI NAIDU v. 
KaRuPPAN OHETTIAR, 27 L. W.338; A. I. R. 1928 Mad 
478; 54 M. L, J. 663; 51 M. 681 563 


O. XXI, r. 16—Decree-holder becoming insolv- 
ent—Transferee from decrec-holder, right of, to 
execute decree—Official Receiver, whether entitled 
to object to recognition of transfer. 

Where a decree-holder is adjudicated insolvent, 
his property becomes vested inthe Official Receiver 
and theright to the decree passed in his favour 
becomes vested in the Official Receiver and any 
transfer made by him after his property has become 
vested in the Official Receiver cannot have any effect. 

The Official Receiver represents not only the 
general body ofcreditors but the insolvent also, and 
that being so, he is the person who would be entitled 
to notice in such a case under O. XXI, r. 16, Civil 
Procedure Code, and to object te the execution of the 
decree on the ground that he never had any notice of 
the transfer of the, decree to the transferee decree- 
holder. M. PERIATHAMBI NAYINAR v. QUNDHUNADA 
NAYINAR,. A. I. R. 1928 Mad. 3€0; I. L. T. 40 Mad. 274 


832 


O. XXI, r. 16, O. XXII, rr. 1, 3, 44,- Death 
of decrée holder pending execution proceedings— 
Application to esubstitute legal representatives— 
Jurisdiction of Court to which decree is transferred 
to substitute parties--Step-in-aid Ofe execution— 
Limitation Act (IX of 1908), Sch. I— Art. 182 (5). 
An application for execution does not abate on 
the death of the decrée-holder pen@ing the appli- 
catiof. x 
e Order KAT, r. 16, Civil Procedyre Code, applies 
only to substitution along with extcution and there 
is nobar under any of the rules in Sch. I of the Code 
of Civil Procedure to substitutions of names by an 
Executing Court when an execution proceeding is 
already pending. 

An application for substitution ofthelegal repre- 
sentatives of judgment-debtor is a step-in-aid of execu- 
tion. M. MOHAN SINGH v. JAGAT Sinan, 26 A. L. J. 417; 
A. I. R.1928 All. 209; 50 A 621 412 
———— XI, r. 58, See C. P. O., 1908, s. Y d 


e 03 
———— O. XXI, T. 63, See LriwrrATION Acr, 1908, 
Scu. I, Art. 11 . 826 


Ld 
O. XXI, r. §3—Attachment—Riphts under 
contracts, whether liable to attachment. © » 


qt 
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An attaching creditor*must before he ean suscain 
any order of attachment show that his judgment- 
debtor has some right, title or interest in the pro- 
porty itself; it will n@ do for him merely to snow 
that he has some contract in respect of the property 
enforceable against some pther third person. 

In execution of a decree, the decree-holder attached 
certain properties alleging that his judgment-de stor 
had sore interest in them on the ground thas he 
was entitled, under an oral contract with a 
third person to whom he had sold them, to obtain a 
reconveyance of them on payment of a sum of 
money. Such third person made a claim to the 
Execudng Uourt and on such claim the property 
was released from attachment. The plaintiff :hen 
instituted a regular suit for setting aside the elect 
of the order in execution proceedings: 

Held, that the plaintiff could not succeed. M 
MEENAKSHIBUNDARAM PILLAT v. Cagncuu MUDALIAR, A, 
I. R. 1928 Mad, 459 . 18 


O. XXI, r, 63—Gift by Hindu father te his 
wife—Attachment by creditor—Plea that transfer 
was beyond powers of father, whether open to 
ereditor—Transfer in fraud of  creditors—Irten- 
tion to. defraud—Presumption—Sutt under O. X XI, 
T. 68— Burden of  proof—Sham transfer, transfer 
in fraud of creditors, and transfer without legal 
necessity, difference between. 

A transfer of joint family property made by a Hindu 
father to his wife without consideration is not void 
but only voidable at the instance of his sons or 


‘grandsons, and cannot be set aside at the instance 


of a creditor of the father who attaches the pro- 
perty after the date of the gift. 

A gift by a debtor of some of his properties to his 
wife will not necessarily have the effect of delaving 
or defrauding his creditors where he has ample 
property left to meet their debts, and where a tmns- 
fer cannot have the effect of defeating or delaving 
the creditors, it cannot be presumed from the mere 
faot that the transfer is without consideration that 
there was an intention to defeat or delay the credit- 
ors, 

In a suit under O. XXI, r. 63, Civil Procedure 


Code, «when the plaintiff impugns a document duly 


executed and registered and under evhich mutrtion 
has been.effeoted, as a sham, the*burden is heavily on 
him to prove that it is so. 

If a deed* is farzi and fictitious it is merely waste 
paper and no title passes to the ostensible trans- 
feree. The property continues to vest inthe donor 
and is obviously liable to attaghment and geizure 
by his creditor. If the transfer is not fictitious. but 


is one whicha member of a joint Hindu family*is 


not competent to make, it is*voidable at the option 
ofthe other members *of the family, and will sand 
so long as it Was not been avoided. Even £f a 
transfer is neither fictitious nor voidalfile in that 
sense, if may be capable of being avoided under 
B. 53 of the Transfer of Property Act if it was made 
with intent to defeat or delay a creditor. A SARASWATI 
KuAR v. MAHABIR Prasad, A. I. R.1928 All 476 272 
UE ge d Q. XXI, r, 66 (2). See C. P. O., 1908, 8. 47 
; 698 
—— — — O. XXI, rr, 66 (2), 91—Auction sale—Sale 
proclamation—EHstimate of value, not 
Failure, whether material irregularity. * 
Failure to enter an” estimate of the valuo of 
the probefty toe sold by auction, in the sale pro- 
è 
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clamation is not & material lirregulariby in the pro- 
clamation of the sale. N Riruswpan PERSHAD v. NANKU 
Prrsngp, A. I. R. 1928 Nage 281 443 
— ——— Q. XXI, r. 83, whether appealable. 

An order under O. XXI, r. 83, Civil Procedure Code, 
is not appealable. d. Laonmsaw Dass v. SuNDE Rr 





— O. XXI, r. 89 —Exzecution of decree—Sag— 
Decree adjusted out of Court before confirmation 
of sale—Application by judgment-debtor and decree- 
holder to set aside sale—Procedure—Jurisdiction 
of Courtto confirm sale. 

Where property was sold in execution to a person 
other than the decree-holder and an application to 
set aside the sale under. XXI, r. 89,- Civil ePro- 
cedure Code, was made after the expiry of 30 days 
from the date of sale on the ground that the dearee 
had beenaalisfied before the dits of the application, 
and the decrae-holder also prayed that no further 
steps ehould be taken: l 

Held, by Hallifax, A. J. C. and McNair, A. J. C., 
(Kotval, á. J. C., dissenting) that the Oourt was 
bound to reject the application fər setting aside the 


saleas it was time-barred, and to confirm tbe sale. e 


N KaniRUDDIN v, Krisuna Rao, A. 1. 

136 . g 

—— Q. XXI, r. 89—Lessee subject. to whose 
interest property is sold, right of, to apply to set 
aside sale—Property, meaning of- .— 

A lessee, subject to whose lease immoveable pro- 
perty hawbeen sold in Court-auction can apply under 
O. XXI, r. 89 of the Civil Procedure Code to have the 
sale set aside. 

‘The word ‘property’ in O. XXI, r. 89 means 
tangible property whether or not persons other than 
the judgment-debtor have any interest in it, and it 
does not mean merely the right, title and interest of 
the judgment-debtor alone. M BoparaTi ADENNA v. 
BopAPATI CHINNA RAMAYYA, 27 L. W. 307; (1928) M. W. 
N. 159; 54 M. L. J, 445; 51 M, 770; A. I. R. 1928 Mad 
1191 168 
— 0, XXI, r. 899-Sale of interest of one mem- 

ber of joint Hindu family—Other members, whe- 

ther entitled to apply to set aside sale—‘Person in- 
terested, meaning of. 2E | 

Where the share ofa member of a jomt Hindu 
family is sold inexeeution of a decree, the other 
members of the family have sufficient ‘interest in 


1928 Nag. 
449 





the property sold to entitle them to apply to set ' 
Aside the sale, under O. XXT, r. 89, Civil Procegure 


Code. M RAMACHANDRA UPADYA v. SRINIVASA TANTRI, 27 
L. W. 380; 54 M. L. J. 455; A. f. R. 1828 Mad. 399; 51 
M. 246; (1928) M. W. N. 101 297 
— 0, XX1, r. GO—Interim Receiver appointed 
under s. 20, Provincial Insolvency Act, whether 
entitled to sct aside sale—" Interests," meaning of. 
An Interim Raceiver appointed under s. 20 o the 
Provincial Insolvency Act can apply under O. XXI, 
r. 90, Civil Procedure Code, for setting aside a sale. 
The word "interests" in O: XXI, r. 90, Civil 
Procedure Code, includes any kind of interest, whe- 
ther proprietary, pecuniary or otherwise that a person 
may have and if any such interest is affected by the 
gale he is entitled to applyto eet gside the sale. M 
SuBHAMANIA [YER qp. eDHARMAPURAM JANOPAKARA NIDHI 9 
YTD., (1928) M, W. N. 216; A. I. R. 1928 Mad. 454 148 
~~ *Q, XK, r. 92, See C. P O., 1908, 8? 47 722 
O. XMM, rf. d, 3,4 See O. P. C, zt 


O, XXI, n. 16 
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favour af Several *persons—Appeal—Death, of one 
decree-holder—Entire @ppeal, whether abates. - 
Where an appealis filed against a joint decree in 
faypur of more than one person and one of such 
decpee-holders dies And the appeal abates against 
: 35 on account of no legal representative beiog 
b*ought on record in time, the entire appeal against 
‘all the decree-holders abates inasmuch as it would 
be useless to set aside as regards two persons a 
.decree which a third person can execute. M RAJAH 
OF KALAHASTI v. VENKATAPPA Navauiu, 27 L. W. 544; A. 
I.R 1928 Mad. 713 ~ 872 


* 

- —e— O. XXII, r. 4— Legal representatives of 
deceased defendant on record—Application for 
éringing legal representatives, whether necessary — 
Abatement. . f 

. When. the legal representatives of a decessed 
defendant or respondent are on record, an applica- 
tion to implead the legal representatives within three 
months is not necessary. 

r No abatement results in sucha case; itis enough 

ifthe plaintiff or appellant at some time or other 
before the hearing ofthe suit or appeal states the 

-fact and gets it noted on the record. Me ACHUTHAN 

NAIR v. MANAVIKRAMAN, 27 L, W. 429; 51 M, 947; 54 M. 
M. L. J. 675 372 


— O, XXII, r, 8—Application to set aside sale 
—A ppeal by judgment-debtor—Appellant becoming 
insolvent—Offictal Assignee electing not so proceed 
— Right of mortgagee of judgment-debtor to continue 
appeal, 

Where a judgment-debtor who had preferred an 
appeal against an order refusing to set aside a sale, 
Waa adjudicated an insolvent and the Official Assignee 
in whom his properties vested elected not to con- 
tinue the appeal, anda person claiming to be a 
‘mortgagee of the judgment-debtor who had not 
takon any steps to assert his interests till then, 
applied to be added or substituted in place of the 
insolvent in the appeal : . 

- Held, that the application was misconeeived and 

"the applieant was not entitled to the order claimed. 

C SuoRENDRA Narn Dutra v. Tripura Papa BHATTA 
OnanjBE,€2 O. W. N., 301; A.I. R. 1928 Cal. 215. 282 


— — O. XXII, r. 8— Plaintiff becomifig insolvent 

—Right to continue suit. 

Under O. XXII, r. 8, Civil Procedure Code, when 
plafntif becomes insolvent, the Official Receiver is 
the' only person who gan continue the suit and the 
insolvent has no right to do so. M BORAN SHERIFF 
SAurs v. K. VENKATARAMA IYER 589 
——— 0., XXI r. 9. See O, P. O., 1908, O. IX, r. 4 

e 387 


— —— O. XXII, r. 10—Suit by trustee—Removal 
from office—Appointment of fresh  trustee—New 
trustee-not brought on record—Abatement— ‘Leave 
of Court,” scope of. i 

, A trustee who files an action which is properly 

framed and constituted at the time ofits institution, 

does not cəass to be -entitled to maintain and con- 
tinue the suit merely by reagon of his removal from 
the feudeney of tha suit. In all euch 
cases the policy of ‘the law is thatthe decree that 
may be obtained by the person on recexl mgy en: 
for the benefit of the trust itselfgand may be enforced 
as against him by his successor if there be one. ~~ 

The expression "by leave of the Court" ‘in 

* E 
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O. XXII, r. 4—Abatement—Joint decree in O, XXII, r. 10, Civil Procedure Code, indicates that 


it is meraly- optional on the part of the assiggee to 
&pply to continue the suit nnd it is also in the 
discretion of the Court to allĝw him to do so or not, 
and there is no abatement on any such assignment 019 
devolution taking place» M IrruNaN PANIKKAR *v. 
NARAYANA BHARATIKAL, A. I. R 1828 Mad. 607; 1. L. T. 
40 Mad. 290; (1928) M. W. N. 746 789 
~ O. XXII, r. 12. See C. P. ©., 1908, 5. 39 417 


—— ——- 0, XXIII, r. 3—Compromise of suit —Partial 
illegality —Enforcement ef legal portion —Agreement 
by raiyat to pay in instalments and for sale of . 
holding—Pewer of Courtto pass decrfe in terms of” 
agreement —Sonthal Pargannaa Settlement Regulations 
(LII of 1872), s. 27. 

In asuit for recovery of a sum of money before 
a Court in the Bonthel Pargannas, the parties 
tendered a compromise petition under’ which the 
defendants agreed to settle the claim upon payment 
of a certain sum in eight equal instalments of 
crops each year.’ The compromise further provided 
that in the event of the defendants failing to pay 
any instalment, the whole debt would become due 
and could be enforced by sale of the holding of the 
defendants, The lower Courts declined to give effect 
to the compromise holding that it was illegal in 
view of the provisions of &. 27 of the Sonthal 
Pargannas Settlement Regulation : 

Held, that the compromise ought to have been 
accepted inasmuch as the substantial portion of the 
compromise, namely, the agreement to pay the amount 
due in certain instalments was legal and enforceable, , 





“even though that part of the compromise which gave 


the plaintiffs permission to sue for their debt and to 
execute their dacree by sale of the holding was in- 
operative and redundant under the law of the locality. 
Pat Barr Lan MARWARI v. Narayan HEMRAM, A. I. 
R. 1928 Pat, 495 
— —— — Q. XXVI. See C. P. C., 1903, s. 75 133 
O. XXVI, re 9—Commission for ascertainment 
of mesne profits —Commissioner's .power to decide 
question of possession—Delegation of judicial func- 
tions, legality of. 

A Commissioner appointed to ascertain  meane 
profits is mot competent to take evidence dn the 
question of possessipn and decide which of the 
parties isin possession; nor is it competent toa 
Judge to delegate to the Commissioner, his power 
to decide the question of possession orto act 
upon the evidence taken by the Commissioner on 
the point, Pat SARASWATI DAHURIA v.eSURAJ Narain 
CuauSuurt, 9 P. LOT, 258; A. L R. 1928 Pat.278 641 


~*_— O, XXX, r. 1—Foreign firm—Suit by part- 
ner in firm namt-—Application to amend by 
addition of all partners—Nature of amendment— 

Costs—Contract Act (IX of 1872) s. 45. 

Where 6? partner of a firm carrying on business 
outside British India instituted a suit in British 
India inthe firm name and on objection being taken 
to the frame of the suit by the defendants, applied 
for amendment of the plaint by the addition o£ the 
names of all the partners as plaintiffs : 

Held, (1) that, inasmuch asthe suit was instituted 
in the name of qn entity whfch had no existense 
in the eyes ofthe Indian Law, it was nbt maintain- 
able at gll and the amendment sought for, could 
not, therefore, be treated as one followmg upon a 
mere misdescription but must be trgated gs gn appli- 
cation for Substitution of naw plaintiffs ; 

e 


- 
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(3) that the suit regarded as a suit by an individual 


partner was bad inasmuch as one partner cannot s 
on behalf of the firm without Papleadine his 6 
Pun s D, e : i 
at the amendment could be allowed only on 
Payment of all costs incurred by the defendante ds ps 
tha date of the amendment.*B VyaANKATASH QOIL Min. 
Co. v. VELuAROoMED, 30 Bom. L. R, 117: A. L R. 1928 
Bom. 191 | | | 7.99 


c O..XXXII, r. 3—Guardian ad litem, appoi 
- li, r. 3— h oint- 
ment of—-Notice to minor, necessity, E bayan 
Bese NU SA pp at ton oF 0. XXXIT. 
mission to give notice to à minor of the appoint- 
ment of a particular person as his guardian nd idem 
ép an err and dosa not invalidate a decree 
passed .agains e minor repr 
ap Ee ai epresented by. Buch 
Order XXXII, Civil Procedure Code, has li 
Order XXX I no dir 
application imn procesdings in execution and zx 
determining whether a minor is. sufficiently re- 
presented in execution proceedings the Court is at 
. liberty tolook at the substance of the trangaction. 
JJ. MUHAMMAD SHAH v, NAWAB - 521 


—— —— ©, XXXIII, rr. 10, 11, whether } 
to pauper suits on Original Side of High Ga ne 
The Civil Procedure Oode is generally applicable 
tothe High Court in theexercise of its Ordinary 
Original Civil Jurisdiction, except where it is 
; Epee aa A excluded or unless the High Court itself 
ofthe God "iun SOPORE any particular provisiona 

rder XXXIII, rr. 10. and ll, Givi i 

Oode, are applicable to the Original urne 
High Court of Madras and are not ultra vires of the 
Indian Legislature. M YeLuMALAI v. KoPPAMMAL, 54 
M. L. J.263; A.I. R. 1938 Mad. 335; 97 L W. 760 


173 
O, XXXIV, r. 3. See O. P.O., 1908, O. I, R. 10 
: - 0. XXX ! "à 
ec cuisse (): IV, f. 3—Prelimihary decree—D 
fixed for payment of money— Right of PNEU 
debtor for extension either before or afier—'Good 
e ER ibn interpretation. 

e defendant can,as of right, b i 
Court of or before the day axed in ig DUNS 
decree in a suit for foreclosure redeem the property 
but after that day has passed, he can only apply, 
for an extension for payment and the Court may, 
eie WA ue sandik and upon such terms, 

any, as i inks rom ti i 
the day for payment. ae - "Edd qu EE 
The defendant must atate ‘somè?’ good reason for 








` extension of time, and the words ‘good cause’ wil? 


be liberally interpreted with leniency’ t 

debtor in the case of a first enlargement, N NEL 
DHONDOPANT v, SANGIDAS BIHARILAT, A. I. R. 1928 Nag 
301 ; * 770 
— ——— O, XXXIV, r. 3 (2), Droviso-—Pomwer to grant 


extension of time—'U pon good cause shown’ 
Under O. XXXIV, r. 3,^sub.r. (2), of the Civil 


Procedure Code, in a suit for foreclosure, where the 


payment ordered by the preliminary d 

made within the time fixed, the Court aera p^ 

beigg moved in that. b&®half by the plaintiff, to pass 

a us Du d foreclosure. Under the proviso to 

d E 21 pedir bd Court has a discretion, upon 
0 enlarge tie time for payment. 


| But without such ‘good cause shown’ the Court is 
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not atliberiy to granteven a short extension oftime - 


ad miseri cordiam. The jurisdiction to rant an ex- 
tension rests on good cause shown. P O MOTILAL v. 
Ustar Sineu,.A. I. R. 1928 P. C. 187; 26 A. L.J. 600; 
47 O. L. J. 607; 32 O. W. N.796; 30 . Bom. L. R. 856; 
EA W. 9; 55. M. I^ J. 81, 55 (0829); -1. L. T. 40 Qal. 


— —— O XXXVII, r. 1 (d) —Summary procedure in 


respect of negotiable instruments—Subordinate Judge. - 


presiding over Sub-Court and not over Court of 

Small Causes, power of, to act under O XXXVII. 

A Subordinate Judge whois a Presiding Officer of 
an ordinary Sub-Oourt and not ofa Court of Small 
Causes has, when exercising small cause powersano 


authority to- act under O. XXXVII, Civil Procedure , 


Code. M KUTBUDDEEN v. PERIYANYAGA PADAYACHI, 27 
L. W. 450; A.1. R. 199& Mad. 517; 51 M. 491; 55 M. L.. 
J.114 | ^ 446. 
O. XXXIX, r. 1—Injunction—Power of sub- 
ordinate Courts in British India to restrain party 
from prosecuting suit in Foreign Court in British 
Empire—Discretion, when to be e®ercised. * 





-A subordinate Court in British India has no. 


power to restrain by injunction a party from. pro- 
secuting a*suit in a Foreign Court within the 
British Empire, although the Chartered High Courts 
have such power, not by reason of O. XXXIX, rr. 1 
and 2 of the Civil Procedure Code but by reason of. 
the equity jurisdiction they have inherited from the 
old Supreme Courts.  . E 

In any ease, unless the applicant, for injunction. 


satisfies the Court that no advantage can be gained . 


by the defendant by proceeding with the action in 
which he ig plaintiff in another part of the Kinga" 
Dominions, the Court in the exercise of its discre- 
tion should not stop him from proceeding with the, 
only proceedings which he, as plaintiff, can control. 
M PERIAKARUPPAN OugTTIAR v. RAMASWAMI CHETTIAR, 
27 L. W. 418; A. I. R, 1928 Mad. 491 281 


O. XLI, r. 1—A ppeal— Presentation of appeal 
—Copy of findings on*prelimanary issues, necessity 


of. . : ] 4 
Where some of the issues in a case are heard and > 


decided as preliminary issues, it is incumbent ona. 
party who prefers an appéal attacking the findings 
on these issues also in the grounds of appeal, to file 
a copy cfthe findings on these issues along with the 
memorandum of appeal, where the final judgment 
passed in the case does not refer to the findings oh 
these issues. .L Fazi-un-nisaa 4 Dipar HUSSAIN, A. 


,I. R. 1927 Lah. 491 , 397 


O. XLI r. 1—'Judgmen?', meaning of—Case 
disposed of by two judgments, preliminary and. final 
—Appeal accompanied by final judgment alone, 
validity of—~Appeal not attacking preliminary 
judgment, effect of. .. gs ] C 
Where a Court has disposed of a. case by, two 

judgments one on a preliminary issue and the other: 
on the remaining issues and has not incorporated 
the judgment on the preliminary issue in the judg- 
ment finally delivered, however succinctly, both the 
judgments taken together constitute the judgment 
within the meaning of O.*XLI, r. 1, @ivil Procedure 
Code, no matter wheth%r or not there is a reference 
tate previous,jndgment inthe finaland unless a 
memorandufa of appeal is accompanied by copies of 


* 


both the judgments itCannot be said to be validly 
presented. i 
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The presence or absence of groundsof appeal 
attacking the. preliminary judgment though a good 
ground fof dispensing with the preliminasy judg- 
ment or for extending time for filing of that juds- 
ment or the contrary, has nothing to do with the 
question whether the.appeal when filed was validly 
redented or not. Ù. NANHE Mar-Panna Lat v. PIYARE 
L-DEBI SAHAI, 9 Lah. L. J. 502; A. I R. 1928 Lah. 


4 399 
— ——— O.XLI,r.6. See O. P. O., 1908, s. 144 323 


—— —— O. XLI, r. 20, s. 115 —Inherent power to add 
perties in appeal. 

Whatever may bethe power of an Appellate Court 
under O. XLI r. 30, Civil Procedure Oode, there is 
an thherent power, inthe Court tò add parties to 
an appeal. The question whether such power 
sh®uld beexercised depends gn the merits of the 
CASO. 

After the decree of the lower Appellate Court in a 
guit for setting aside a Collectorate partition one of the 

"parties died. An appeal was preferred to the High 
Oourt without impleading his representatives as 
respondents and it "was contended on behalf of the 
other respondents that the appeal was not properly 
constituted in the absence of the deceased co-sharer's 
representatives and thateonsequently, no barty could 
be added under O. XLI, r. 20, Civil Procedure Code: 

Held, that the legal representatives of the deceased 
should be added as parties in appeal in the exer- 
cise of the inherent powers ofthe Court. Pat Beas 
Sinau v. BALDEO PATHAK, 9 P. L. T. 267; AI. R. 1928 
Pat. 343; 7 Pat. 510 609 


O, XLI, r. 23—Preliminary point—Order of 
-e remand—Questions which can be raised in appeal 
against remand order. 

A preliminary point is one whether of fact or of 
law the decision of which avoids the necessity fora 
full hearing of the suit. 

Section 105 (2), Civil Procedure Code, confines the 
scope of an appeal against an order of remand to 
the question of the correctnegs of the order which 
may beimpeached either on the ground that the 
rémand itself was illegal as the decision of the first 
Court was not on a preliminary point or on the 
ground hat the decision of the preliminary point 
by the Appellate Court is erroneous. No other 
questions can be raised in the appeal, whatever 
bearing. they may have upon the merits of the 
appellant's case. The appellant cannot be allow 


- to'raise points decided against him by the lower 


Appellate Court in qrder to sustain the decree of the 
Court of first instance. M  JarNUL ABIDEEN MARA- 
KAYAR v. HABIBULLA Sani, 27 L. W. 483; A, L R, 1928 
Mad. 430 x 130 
- O. XLIII See O. P. O., 1908, s. 47 722 
—s——— O. XLIII, r. 1 (C). See C. P. O., 1908, s. 115 





264 
———— O. XLIV, r. 1—4A pplication for leave to appeal 
in forma pauperis—Order for issue of motice— 

Power of Court to consider whether décres is con- 
 'trary to law. A 

‘Tt is not open toa Court after it has issued notice 
to the opposite party and the Government Pleader 
on an applieatiog for leave*toappeal in forma pau. 
peris. to consider whether the proviso to O. XLIV, r 
1, Civil Procedure Code, applies to the case, thah is 


to say, to examine whether the decr&é of *the lawan 


Court is contrary to law or to Some Visage having the 
force of law or is otherwise unjustor erroneous, 
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Pat RACHUNATH Prasan fuu v. Ramprart Kuer, 6. 
Pat. 687; A. I. R. 1928 Pat. 118 645 


e 
O. XLIV, r. 1, provigo—Leave to appeal in 
- forma pauperis, principles governing. 


The language ofthe proviso to r.l of O. XLIV,* . 


Civil Procedure Code, isimperative and a.Court of 
Appeal can only grant permission to an applicant 
who desires to appeal in forma pauperis if the ap- 
plicant is in a position to satisfy the Court that the 
decree appealed from is contrary to law or some 
usage having the force of law or is otherwise errone- 


* 


ous or unjust. L  AHMAD-UL-NISA v. JAGAN Nata 391 


. 
— — O, XLVI r. 1. See O. P. C., 1908, 5.08 (2) 
233° 


Sch. Il, paras. 3, 8—Arbitration—Siay of 
proceedings pending reference—Power of Court to 
appoint Receiver or grant injunction —Interim 
management, reference of—Construction of petition 
for reference. ; f 
Where, on account of the arbitration clause in & 

partnership agreement or lease or the like, by 

which tho parties agreed to refer all their disputes 
to arbitration, the Court stays proceedings pending 

before itself, it retains jurisdiction to deal with a 

prayer for injunction or fora Receiver: — - 

The plaintiffs right to a Receiver or Injunction in 
a case is not a matter for reference to arbitration. 

If the Court finds that the question of manage- 
ment interim was also referred it may defer the 
consideration of the question of appointment of a 
Receiver in the view that the parties by agreement 
between themselves have disentitled themselves to 
the auxiliary relief which otherwise they could have 
from the Court. But the mere words “to do all 
works in eonnection with the subject-matter of the 
suit and to decide the suit, in a petition for refer- 
ence, do not include the passing of"orders for interim 
protection. O SURENDRA Kumar Ray v. SUSHIL KUMAR 
Roy, 55 C. 249; A. I. R. 1928 Cal, 256; I. L. T. 40 Cal. 
141 759 


Fei tA 





Sch. Ill, para. 11—Afortgage effected with- 
out permission of Collector—Joint Hindu efamily 
—Personal Babiljiy of minor member on mortgage 
executed by" karta and adult members of the family. 
In execution of a money-decree eight villages be- 

longing to the judgment-debtor were attached by 
the Civil Court, and the proceedings were then 
transferred to the Colleetor to be cargied on under 
the provisions of “he Third Schedule of the Civil 
Brocedurn Code, 1908. The Collector was admitted- 
ly acting enly under para. 1 of the Third Schedule 
and dealt with none of the property of the judg- 
ment-debtor but the eight attached villages, and no 
action was ever taken under para. 2 and the follow- 
ing paragraphs of the Schedule. The judgment- 
debtor, meanwhile, on the 5th September, 1916, exe- 
cuted a mortgage in favour of the plaintiff, the 
property mortgaged consisting of four out of the 
eight atteched villages, and three others that were 
not under attachment. In a suit brought by the 
plaintiff fov foreclosure of the mortgage, it was 
pleaded that th? whole mortgage was, void in tiat 
the judgment-debtor was incompetent under para. 
11 of tke Third Schedule to mortgage any past of his 
property on the 5th Septeriber, 19416, becfuse on that 
date the Qollector could exercise all theepogvers con- 
* 
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LÀ + 
ferred on’ him by the first’. fen paragraphs of that- 


Schedule in respect of ths whole of the judgment- 
debtor's property. The Judicial Commissioners, 
Central Provinces, held that by virtue of the pro- 
visions of para. ll oféhe Third Schedule of the 
@ode'of Civil Procedure, the mortgage in question 
being effected without the, permission of the Collec- 
tor was void qua the four attached villages, but 
that it was not vitiated with respect to the three 
villages which were not attached by the Civil Court. 
On appeal to the Privy Council, their Lord- 
ships concurred with the learned Judicial Commis- 
sioners in holding thatthe mortgage of the attached 
properties was bad. 

The karta $nd other adult members of a joint 
Hindu funily raised money for legitimate family 
purposes by a mortgage ofthe joint property. The 
mortgage-deed contained a personal covenant by the 
mortgagors tore-pay the debt. Ina suit brought 
by the mortgagee to enforce the mortgage against 
the morigagors and also another member of the 
family (a son of one of the mortgagors, who was not a 
party to the mortgage, being then a minor), the 
Court below (the Judicial Commissioners of Central 
Provinces), passed a personal decree against the de- 
fendants for re-payment of the money lent. On ap- 
peal, their Lordships of the Privy Council varied the 
decree ofthe Oourt below by limiting the liability of 
the quondam minor to his interest in the joint family 
property ; so that 'neither will there beany person- 
, &l liability against lim nor will he be liable in 

respect of any property separately acquired, if any.’ 
“PO RAMKISAN SINGH v. MOHAMMAD ABDUL SATTAR, A, 
I. R. 1928 P. O. 165; 30 Bom. L. R. 852; 28 L. W. 248; 

32 O, W. N, 1149; 55 M. L., 3.292. -` 574 


Companles—Forfeiture of shares by Direétors— 
| Irregularity in procedure—O ficial Liquidator, whe- 
ther entitled to take advantage of irregularity. 

It is not open to the Official Liquidator to take 
advantage of: any irregularity in the procedure of 
the Directors in forfeiting shares so long as the 
Directors were acting intra vires and bona fide as he 
stands in the shoes of the Directors. L Nanax OHAND 
v. Hinpustan NATIONAL BANK, LTD, 662 
Companies Act (Vil of 1913), ss. 76, 136, 248, 

r. 15—Annual General Meeting, not*held—Balance- 
' sheet not prepared in time—Complaint under ss. 76, 

136--Share-holder, competency of, to make complaint 

—R. 15, effect and validity of. < 

Rule 15 of the Rules made by the Government of 
the Central Pgovinces unde»s. 948 of the Companies 
Act does not exclude a person fggrieved, stitch as 
a share-holder, from filing a complaint against the 
Directors of a régistered Company fer failure to 
comply with the provisions of ss.76 and 136 of the 
Companies Act with reference to the holding of the 
annual general meeting and the preparation of the 
annual balance-sheet. N  Laxwi Narayan v. D. H. 
. MAHAJAN, A, I. R, 1928 Nag. 186; 29 Or L. J. 581; 10 A. 

I. Cr. R. 300 597 





.$8. 166, 247' (3) —Company——A pplication. 
. for winding up. 
Aneapplication fog winding up a registered Com- 
pany is governed by Art. IRI of Sch. Lofthe Limi- 
tation Actand the right toapply accrues afresh on 


each day of thelife of the Company but ‘not after 
its death,- $o thatthe appliicatien Can. be put in at 
* x 
e . " s 
* 
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. e : 
any us during its life or within three years of its 
eath. 4 : 
Article 181 of Sch. I of the Litnitation Act governs 
the limitation of every app*ication made to-a Court 
under any Act, except those for which different 


periods are prescribed inthe Act ‘under which they — 


aro made. Kaw&pu v. BERAR GINNING Co., wD , 
A. I, R. 1928 Nag. 194; 24 N. L, R. 100 | 5$ 
s, 171—Liquidation under supervision of 


Court—Suit in contravention of s. 171—Omission to 


object to suit—Validity of decree—Sutt on promissory | 


note—Decree void against some defendants—Claim 

"ander pramissory note, whether can be revived. — 

A Liquidator cannot waive the bay created by s. 171 
of the Companies Act in such a way ås to régire 
him to admit a claim under a decree rendered in- 
operative by that bar. EX. ° 

A Bank having gont into voluntary. liquidation A 
and Co., and B were appointed as joint liquidators 
A creditor instituted a suit upon a promissory note 
against two of the Directors of the Company, the 
manager of the Bank, and the Bank itself represent- 
ed by A, Liquidator. A few day fter ihe fnstitution 
of the suit, the Company Court ordered that the 
liquidation must be continued under the supervision 
of the Coert. The creditor, subsequently obtained 
& decree against all the four defendants. The 
Liquidators subsequently appointed by the Court 


contended that the decree was not binding on them : - 


Held, (1) that the decree was. not binding on the 


Company as A had no authority to represent the. 


Company; ] < 

(2) that ihe claim on the promissory note could 
not be deemed to be subsisting inasmuch ‘as there 
was a valid decree on the same against the Diret 


Ore ;- 2 
(3) that the decree was invalid inasmuch as it was 


in contravention of the. provisions of s, 171 of the. 


‘Companies Act; and i l 

(4) that the Liquidators subsequently appointed 
were not estopped from challenging the validity of 
the decree. A ALLAHABAD TRADING AND BANKING 


CORPORATION, In the matter of, 28 A. L.J. 181; A.E - 


R. 1928 All. 165; 50 A, 419 22 


— ———- $8, 195, 202— Leiters Patent (Cat), cl. 15 
—ÜOrder Qf winding-up Court directing officers of 
Company to appear for examination, whether ap- 
pealable—Tests of appealability—J udgment. 

win view ofthe provisions ofa. 202 of the Com- 

panies Act, an order made jnthe matter of the 

winding-up of a Company, to be appealable, must 
come within the meaning of the word ‘judgment’ ts 
used incl. 15@f the Letters Patent. (Cal). 

' An order mads in the matter of the winding,up 

of a Company by the Court dirécting certain officers 

ofthe Company to appear before. the Court for 
examination es to their dealings in respect of the 
affairs of the Company does not amount to a ‘judg- 

ment’ and is not, therefore, appealable under s. 202 

of the Companies Act. C MADAN Goran DAGA v. 

Sacuinfea Nata SEN, 55 C. 262; A. L R. 1928 Cal. 295 


764 
— —— 8. 247 (3). See Compani®s Act, 1913, e. 166 
E 559 
e 9 + oe : ` 
S, 24 8er. 15a See Companies Act, 1913, s. 76 
\ 597 
* 


e 


936 i 


Company—Voluntary liquidation for Ye-construction, 
whether constitutes cessation of business. 

A Gompany cannot be held to cease to. carry on 
business, where ft goes into voluntary liquidation 
merely with a view to re-construct itself, the property 
of the old* Company being transferred to the new 
Company. S Bomsay Turkexone Cb,, Lrp. v. KARAOHI, 
Munrorpauity, A. I. R. 1928 Sind 37 13 


Company Law—'raxsfer by auction of decree in 
&favour of Company-—Execution of transfer deed by . 
Mquidator subsequent to dissolution of Company— 
"Transfer, whether void. See O. P. O., 1908, O. ee 

r.16 . 


Compromise—Compromise by father, validity of — 
Bonafides of compromise, finding on mature of— 
S&cond appeal —Punjab Courts Act (VI of 1918), 

1 v 


8. . b ; 

Where a father enters into a bona fide compromise 
ingpending litigation, his sons are bound by such 
compromise.  , . 

A finding that a compromise entered into by father 
is a bona fide one, is one of fact and cannot be 


impeached in second appeal. L JAISHI Ram v. Susu 


Confesslon-—— Statement of accused partly in favour 
of and partly against himself—Confession, whether 
can be basis of conviction. 

If an accused person js fo be convicted on his 
confession it must be taken as a whole and it would 
be unsafe to use the part against him and discredit 
the -part in his favour. ` 

Where-in a trialon a charge of misappropriation 
the accused, a Post-Master, while admitting tbat there 
was a shortage of a certain sum of monty stated 
that he was in bad health for some time, that he 
was not verifying the accounts and could not explain 
how the shortage occurred and there was nothing to 
show that the statement as to his ill-health was not 


true: 

Held, that the accused could not be convicted on the 
basis ofthis admission alone. M Srinivasa Rao, In re 
37 L. W.-818; (1928) M. W.N.161; 54 M. L. J. 607; 
A. I. R. 1928 Mad. 493; 9 A. I. Or. R. 493; 29 Or. LJ. 


989 . 605 


"Construction of bond, See ATTACHMENT BEFORE 


JUDGMBNT 538 


Construction of contract—Printed and written 
. terms—True canon of construction. 
Where a contract is partly printed*and partly 


' written, saga importance should be given to that 


part which is written. But this doesnot mean th 
the printed portion is to be neglected. The true 


. canon of constructionseis to interpret the whole of the 


document both printed and written and to make an 
intelligent and congruous whole out ofthe document, 
B Monan Lar-Kasmi NATH v. KRISHNA PREMJI AND 


. Qo *30 Bom, L. R. 415; A. I. R. 1928 Bom. 170 470 
Construction of deed of settlement. See Hinpy 
Law 703 


Construction of deeds--Power-of-attorney—Strict 
., construction. o 

' A'power-of-attorney must be strictly construed 
and it is necessary to show that on a fafr con- 
struction of the whole instrument the authority in 
question isto be found within the four corners of 
the instrument effher in expresa terms or by neces- 
sary implication. B SHANKAR TêKARAM KAKADE y, 
LAKSHMPBAI SHAKARRAO GHADGE, 30 Bome L. R. 470; *.* 
I. R. 1928 Bom. 225 e œ 737 

4 
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Construction of document— Question of fact or 
law, See O. D. C., 1908, s. 100 380 


Agreement to sell or conveyance—Question of 
intention—Ejfect of recitals us to passing of title’ 
and of gon-payment of full consideration. a 
In ordereto determino whether a document is a. 
conveyance ora mere agreeméht to sell the intention 
of the parties as expressed in the document itself hase 
to be ascertained. ih . 

A document described as a bai-beyananamao and 
bearing an eight-annas stamp provided, inter alia, 
that the executants had entered into a 'contract 
with the purchaser for selling a certain property, 
for a certain consideration, and that they would 
execute a kabala for the said consideration money 
within a week on realising the balancg of the con- 
sideration from tho purchaser. The purchager was 
authorised to aequire the land on payment of the* 
balance of consideration if the executants failed to 
execute the kabala. There was alsoa clause in the 
document that the land ‘became the absolute title of 
the purchaser’ under the beyananama and that the 
executants csased to have any other title in the land 
than to get the remaining consideration money: 

Held, that the document was a mere agreement to 
sell and nota document conveying title in the pre- 
perty. Pat Rascnaran Sany v. KALI PRASAD ij 5 


Construction of pleadings, See O. P. O., 1908, 


.l,r.8 
Construction of surety bonds. See PRINCIPAL AND 
SURETY 546 


Contempt of Courts Act (XII of 1926), s. 3—Com- 
mentson pending proceedings—Contempt of Court 
—Youth and inexperience, whether grounds for 
excuse—Liability of printer. MO 
The publication of comments on.acase which ia 

pending trialin a Court amounts toa contempt of 

Court ifthe comments are such as are likely to 

prejudice the administration of justice in the case. 
The plea of ignorance and inexperience is not in ' 

itself & ground for passing over a contempt of 

Court. Before a pefson embarks on a journalistic 

eareer it is incumbent on him tomake himself 

acquainted with the duties and liabilities of the 

profession as well as withits privileges. f 
The printer of sn article cannot get rid,of his 

responsibility dor the matter printed by him by 

informing tha publisher beforehand that he would 
not accept any responsibility for such matter. 
[In the circumstances of the case theia Lordships 
accepted the apology of the accused and discharged 
them without punishment unders. 3 of Act XII of 

1926.] R Emperor y Mauke Tin Saw, 66. 39; A. L R. 

1928 Rang. 115: 29 Br. L J. 595; I L. T. 40. Rang. 37; 

16 A. I. Or. R. 266 . 675 


Contract— Sale of goóds—C. I. F. contract, incidents 
of—Passing of property—Duty to tender policy of 
insurance, 

In an ordinary c. i f. contract the vendor sends 
forward the necessary shipping documents, namely, 
the Billof Lading and the policy of insurance and 
they together with the invoice have to be tendered by 
the vendor or his agents to the purchaser and this 


“may be irrespective of the arrival ofthe ship. The 


property does not normally pags to the buyer on 
shipment in such eontracts. 4 x 
Where a contract contemplated among others that 
the property in the goods should pass to theebuyer 
as soon as the goodsewere delivered to th8 Steamship 
a e 4 o 
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. po if 
Company for shipment and that the buyer was to 
ay the invoice fully in «cash against the Bill of 
ading or delivery order within seven days of the 
date of arrival of the ship andthe sellers ‘vere en- 
titled to clear the goods themselves: 
Held, that the contract was not a normal c. t, f. con- 
tract and the sellers were not bound to tender the 
poliey of insurance also to'the buyer against the pur- 
chase price. B MOHANLAL KASHINATH v KRISHNA PREMJI 
& Co., 3& Bom. L. R. 415; A. I. R. 1928 Bom. 170 470 


Sale of goods—Interest on price of goods, when 
chargeable. : 

Interest isnot claimable as of right on the price 
of goods unless there is a specific agreement or 
mercangle usage to support the claim, the obvious 
reason being that the price charged includes profit. 
N DzoLAL v. Tukaran RausuxH, A. I. R. 1928 Nag. 319 


Contract Act (IX of 1872), s. 2 (d). 
OF Property Aor, 1882, s. 


ss. 11, 183, 184 —Minor, contract by— 

Miner's capacity to employ  ageni—Capacity of 

minor to aci as agent. 

A minor is incapable of entering into a valid 
contract either personally or throughan agent. 

A minor can be appointed an agent so as to bind 
the principal without incurring any personal liabil- 
ity and itis the capacity of the principal to enter 
intoa contract which determines the binding nature 
or otherwise of the contract. L ParkasH OHAND v. 
Srravss & Co. LTD., A. I, R. 1928 Lah. 854 336 


8. 16—Undue influence, definition of-—Onus 
robandi. 

ndue influence is not established by proof of the 
relations ofthe parties having been such that the 
one naturally relied upon the other for advice, and 
the other was ina position to dominate the will of 
the first in giving it. Up to that point influence 
alone has been made out. Such influence may be 
used wisely, judiciously and helpfully. But, whether 
by the law of India or tha law of England, more 
than mere influence must be proved 80 as to render 
influence, in the language of the law, "undue". It 
must be established that the person in a position 
of domination has used that position to „obtain un- 
fair advantage for himself, and so eto cause injury 
to the person relying upon hi$ authority or aid. 
' And where the relation of influence has been es- 
tablished aad the second thing is also made clear, 
namely, that tho bargain is with the influencer and in 
itself unconscionable, then the person in a position 
to use his dothinating power has, the burden thrown 
upon him, and itis a heavy burden, of establishing 
affirmatively thateno domination was practised sos 
to bring about the transactioa but that the grantor 
of the deed was scrupulously kept separately advised 
in the independeree of a free agent. L Sanwa Das v, 
Kure Mar, 10 Lah. L. J. 27; A.I. R 1928 Bah. 224; 9 
Lah. 470 779 


— 88. 18, 19—Fraud and misrepresentation— 
Failure to rescind contract before expiry of term— 
Remedy of party misled—Damages—Measure of 
damages--Onus of proof. 

5 At an auction sale by Government of theright to 

sell country, liquor, the plaintiffs purchased the 


— 





785 
See TRANSFER 
149 





right in a particular shop. The statement circulated „ 


at the time of auction showed that the shop nearest 
atthe sho auctioned b$ the Plaintiffs was situated 
. @ e 
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in &jungle at a distance ofnearly five miles» The 
Government had, before the date “of auction, per- 
mitted the licensee of the lattgr shop. to remove. it 
to a populated placein the vicinity of plaintiffs’ 
shop, but this fact Was not mentioned in the auction 
papers. The plaintiffs protested against the removal 
of the latter shop, to their neighbourhood But it 
was opened in the new locality “in spite of fhei» 
protests. When the Government took steps to recover 
ihe amounts due from the plaintiffs they instituted 
a suit fora declaration thatthe Secretary of State 
had no rightto make a demand on the plaintiffs 
for money till the loss which. they had suffered had 
been made good, and for a permanent  injunctjon 


' restraining him from recovering jhe amount from 


them. The term of the contract had expired when 
the plaintifis brought the suit: 

Held, (1) that the case was not one of fraud but 
of an omission to statea material fact; 

(2) that assuming that the defendant's conduct 
amounted to misrepresentation, it was not open to 
the plaintifis to avoid the contract as the term of 
the contract had expired at the time of suit and 
the plaintifs had not taken any steps io rescind 
the contract before the expiry ofthe term; ` 

(3) that the onus was on the plaintiffs to make out 
their cage oa the quantum of damages; 

(4) that under s. 19 of the Contract Act the plaint- 
iffs, at most, were only entitled to be put in the 
same position as if the representation that was made 
had been trus. B Soras Smau PESTONJI v, SECRETARY 
OF STATE FOR INDIA, 29 Bom. L. R. 1835; A. I. R.1998 
Bom 17 * i 141 





- - S$. 23—Champertous agreements, enforceabil- 
ity of, in India—Limits of the rule. ë 


The law ofchamperty in England is not wholly 
applicable to this country, and certain agreements 
which are champertous in nature are enforceable in 


India. 


A fair agreement to supply funds to carry on & 
suit in consideration of having a share ofthe pro- 
perty if recovered, ought not to be regarded as 
being per se opposed to public policy. 

Agreemeuts of this kind ought to be carefully 
watched and when found to be extortionate and 
unconscionable so asto be inequitable agginst the 
party or tobe made, not with the bona fide object 
of assisting a elaim believed to be just and of 
obtaining a reasonable recompense therefor, but for 
mproper objects, as for the purpose of- gambling in 

tigation or for injuring or oppressing others by 
abetting and encouraging unrighteous suits, soas to 
be contrary to public policy, effect ought not to be 
given to them. 

A bargain *in which the reward is largely in 
excess of the expenses incurred is not necessaril® an 
unconscionable bargain. M Marina VIRANNA u VAL- 
LIURI RAMANAMMA (1928) M. W. N. 5; A. I. R. 1998 
Mad. 437 . 87 


. e 3—Champertous agreement —Fair agree- 
ment to supply funds for conduct of suit im con- 
Mc A i, of share of property in suit, validity of 
— | ests, ' 


A fair agreement tœ supply fumds to carry on ae 


suit In consideratjorf of having a share of the pro- 
perty if recovered, ought not to be regarded as being 
perse @&pposed_ to publie policy. N CHAMPALAL v, 
NAGULAL * 591 
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- S, 23—ale in contravention of law—Refund 

of ‘price. . 
Where & contract of sale is void as. being in 
corttravention ofthe Punjab Alienation of Land Act a 
refund of sale price canit be claimed. L Sapa v. 


= 





Hayat 633 
——s.— 3°25. See TRANSFER or Prorerty Aor, 1883, 
a Se! e ^ d 149 


$.30—Wagering contract—Cock fight—Suit 

for return of money deposited with stake-holder on 
ground of fight ending in draw, maintainability of. 
A party, whether plaintiff or defendant, must fail if 
he cannot succeed in making out his claim without 


| proving, as a necessary part of it, a wagering con- 


tract. 

The plainte and another person entered into .a 
wagering contract with regard to cock fight and 
bosh of them paid into the hands of the defendant 
a sum of Rs. 60 each on the cendition that the total 
sum of Rs. 120 should ba paid over by the defendant 
tothe person whose sock should win in the fight. 
The plaintiff. alleging that the cock fight resulted not 
in awin for either party, but in a draw, sued the 
defendanteor the recovery of the sum of money paid 


y 
Held, that the suit was really one to enforce the 
implied term in the wagering contract that in the 
event ofa draw the money should be paid back to 
the plaintiff and was not maintainable. : 
Such a suit cannot be regarded a8 one on the 
basis of the cancellation or revocation of any power 
originally given tothe defendant by reason whereof 


‘the money became in law repayable to thé plaintiff 


or as anything other than a claim based on the 
wagering contract itself. M RBATNAKALLI QURANNA v. 
WACHALAPY APPALANAIDU, A. I. R. 1928 Mad. 434 377 
— — — 8.45. See O. P. C.,1908, O. XXX, R. 1 99 


S. 7O—Payments made for discharge of 
debts of minor by persons assisting guardian in 
management of minor's property——Bona fide character 
—Suit for reimbursement, maintainability of —Law- 
fully, meaning of. 

For the application of s. 40, QOontract Aot, it is 
not necessary that the person making payment 
must be interested in making the payment. 

Section 70 of the Contract Act does not reproduce 
the English Law but has a wider scope; it does 
not, however, include the officious interference of 
one man with the affairs or property of another. 

The plaintiffs, who were the uncles of the defend- 
antg and who were supervising a business of thg 
said defendants and helping the defendants’ mother 
and guardian in the fnanagement of the business, 
made bona fide certain payments for the discharge 
of the debts of the minors: 

Held, that the plaintiffs could not be said to have 
inteffered officiously and were entitled to be re- 
imbtirsed under s. 70 of the Contract Act. 

There is no reason why s.70 of the Contract Act 
should not be applied to payments made or acts. 


done for a minor, though in practice: perhaps a 


stricter standard of proof might be required that 
the payment or act was really for the nginor’s 
benefit than in the case of a major. M MUTUAYYA 
OHETTI v. NARAYANAN CnETTI, (1928) M. W. N. 41; A L 
0 


eh. 1928 Mad. 317 e 


s. 73—Contract of lease*—Woluntary cancel- 
lation—dmprovement of property leased. — Damagesp 
measure of. e o 
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The mÉasure'of damages in case of voluntary can- 
cellation of a'tontractoflegse is the money held as 
consideration for the lease and the money spent by 
the lessee over the property from the date of lease 
together with interest on the entire. sum from the 
dates on which the payment and expenditure were 
made. N LASMANII v. Gora, A. I. R.1928 Nag. 237 
° 205 





SS. 129, 131—Surety for collection of rents 
—Continuing guarantee—Death of surety—Liability 
of heirs of surety-——Contract tothe contrary, effect 


oF. 

Defendant No.1 was appointed for the purpose of 
collecting rents of the plaintiffs zemindari and the 
predecessor-in-interest of defendants Nos.¢2 to 8 


held himself responsible for the due collection and* 


payment by defendant No.1 of those rents to the 
extent of Hs. 600 by a security bond. The bond 
provided, inter alia, that the heirs and legal 
representatives of the surety would be bound by 
the terms of the security bond in the same way as 
the surety was bound: 

Held, (1)that the contract of suretyship was a 
continuing guarantee within the purview of s. 129 
of the Contract Act; 

(2) that the contract was not revoked by the death 
of the surety inasmuch as there wasa contract to 
the contrary in the bond; 

(3) that the heirs of the surety, defendants Nos. 2 to 
8, were consequently liable as sureties for the period 
5 a aa. No. l's service even after the surety's 

eath. 

The contract between the parties must be looked 
into in each casein order to determine whether the 
contract of the surety has been revoked by the death 
of thesurety or not. If fromthe contract it can 
be gathered, either from the express provisions 
contained in it or by necessary implieation, that 
there was a contract that the death of the surety 
would not operate as a revocation, then the contract 
of guarantee must be held to continue even after 
the death ofthesurety. lt would be otherwise if no 
such agreement can be discovered in the contract of 
the surety. C Durga Priva OHOWDHURY v., DURGA 
Papa Roy, 35 C. 154; I. L. T. 40 Cal. 161; AcI. R. 1998 
Cal. 204 7 f . 752 


6 
-$. 17,8—Ptedge by servant, validity of—~ 

' Possession', meaning of. 

A employed B as her agent authorising B to 
look ufter her immoveable property. The power-of- 
attorney did not give B. any power to deal with 
Mi property, B who was in possession of 
some of A’s ornaments pledged them to 0: 

Held, that the pledge was not valid as against A 
inasmuch as B was notéen juridical possession of the 
oe but was in possession merely as a servant 
of A. . 

'Possessi$n' in 8.178 of the Contract Act connotes 
juridical possession as distinguished from bare 
custody. B SHANKAR TUKARAM KAKADE v. LAKSHMIBAI 
SHAKARRAO GHADGE, 30 Bom. L. R. 470; A. 1. R.1928 
Bom. 225 737 
—— ——— 88.183, 184. See Conrraor Act, 1872, s. 11 

i 836 
Co-owners—Address possession. 9 è 
Possession ofa co-owner is possession *cf all and 





ecannot be adverse to the other co-owners ip the 


absence offovert acts oí adverse claim. L MUHAMMAD 
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7 2 'u s. a > * 
BAxusn v. Ramzan; 9 Lah. L, J. 484; 28 B, L. R. 56; A. 
I. R. 1927 Lak. 887, ^. ". |. "7. 169 
———*- Enjoyment of common land—Principles— 
. Co-owner in occupatign, whether liable for profits 
e to others — lEixclusion , ‘ouster’, meanings of. 

Where co-sharers are entitled to joint possession 
of immoveable property as tenants-in-common each of 
such co-sharers is entitled to be in possession of each 
and every part of the common land. But for the 
purpose of the profitable occupation of the joint 
property it usually happens that some of the co- 
‘sharers are found to be in occupation of some portions 
of the land, and other co-sharers of other portions; 
and it is clearty established that where one co-sharer 
às in sefarate possession of the common land (whe- 
ther or not the portion of the Jand which he is occupy- 
ing is in excess of the area that would fallto him 
upon partition) without objection from, or ouster or 
exclusion of, the other co-sharers, he is under no 
obligation either to account or to pay compensation 
to such co-sharers in respect of the profits which 
have accrued to him by reason of the skill or industry 
which he has employed in making good use of the 
property while he was in possession. 

If a co-sharer, notwithstanding an objection from 
the other co-sharers, claims an exclusive right to 
occupy 2 portion of the land of which they have a 
common right of possession, or excludes or ousts from 
possession. the other co-sharers, it is equally clear, 
that he will have to pay compensation to the other 
‘co-sharers for any profits that they may be held to 
have lost by reason of his exclusive occupation of the 
common land.  , 

Separate occupation by one co-sharer, therefore, is 
not necessarily exclusive occupation; it may, or may 
nof, be according -to the circumstances that are 
proved, and each case will turn upon its own facts. 

To exclude is to ‘keep out’, to oust is to ‘put out’, of 

ossession. © CHANDRA KISHORE CHAKRAVARTY v. 

ISESWAR Pan, 55 O. 396: 320: W. N. 291; A. I R. 
1928 Oal. 216 : EN 747 
—— Vacant site—J oint possession —Presumption, 

! Vacant possession goes necessarily with title and 
‘each co-owner must be deemed to have continued in 
joint possession thereof. N Yarunssa v. Kanusua 864 


Counsel and Client—Counsel's right b abandon 
issue—Decree proceeding on «Counsel abandoning 
plea—Consent decree— Appeal. - 

Itis within a Counsel's general power to abandon 
an issue which, in his diseretion, he thinks inadvis- 
able to press. “< l 

. Where a Cecree proceefis on a party's Counsel 

abandoning a plea, the decree Must be confidered 

to be a consente decree andis not open to appæal. 

L Ram Lanv. Lat Cnaxn, 10 Lah. L. J. 333 713 


Court, acts of, not to prejudice parties. 
. The act of Court ought to prejudice no body. N 


' Strat-up-Din v. Sont Lan, A. I. R. 1928 Nag. 199 79 
Court Fees Act (VII of 1870), Sch. H, Art. 17 (VI). 
i" See TRANSFER OF Property Act, 1882, a. 51 95 


criminal Law—Accomplice—Informer and accom- 

plice, distinction between. | ; 

. Tn order to determine whether a witness is an: 
accomplice oran informer it hasto be seen whether. 
he had ertered into the conspiracy for the sole 
purpgse of detecting and betraying it or whether, 
he is a person who econeurred fully in the criminal 
designg of his co-conspirators® for a time and joined 

| 
e 
a 
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in the execution of those designs till, either out 

of fear or'for some other reason, hé turned on his 

former associates and gave information to the Police, - 

If at the time when he joined the conspiraey he 

had no intention of'bringing his associates to book, 

but his sole object was to partake in the, commis- - " 

sion ofthe crime hg cannot ba called an informer 

but is an accomplice and his positfon is not madi- š 

fied simply because later on he turns round an 

carries information to the Police. L Karım BAKHSH 4.. 

EMPEROR, A I. R. 1928 Lah. 193; 29 Cr. L. J. 577: 10 

A. L Or. R. 293 i 593 

Criminal misappropriation, See Posr Orrice Act, 
1898, s. 52 Í 236 


i . 
Criminal Procedure Code (Act V of 1898), 

8. 35—Penal Code (Act XLV of *'1860), ss. *7 1, 

411, L14—Conwictions for receiving stolen pro- 

perty and concealing stolen property—Consecutive 

sentences, legality of-—' Distinct offences.’ - 

Under s. 35 of the Coda of Criminal Procedure as 
amended in 1923 it is not necessary that the offences 9 4 
should be distinct in order to enable a Magistrate to 
pass consecutive sentences. : 

Consecutive sentences can be"imposed* where a 
person is convicted of receiving stolen property e 
unders.4llof the Penal Code and of concealing 
other stolen" property underes. 414 of the Code. B 
IEwrRROR v. HANMA Tisma BHANDIWADDAR, 30 Bom. L. 

R. 383; A. I. R. 1928 Bom. 145; 29 Or. L. J. 544; 10 A. 
I. Cr. R. 159 : 368 

S. 79, scope of, See MADRAS Forest Act, 
. 1882, 5.61 365 


S. 106—A ppellate Court —Power to order 
security after disposal of appeal. . : 

An Appellate Court has powerto require a bond 
under s. 166 of the Criminal Procedure Code even 
after disposal of the appeal and the confirmation of the 
sentence passed by the trial Court. The section does 
not require that thé order must be made at the time 
of passing the sentence. B Hossein Guram NABI v, 
Emperor, 30 Bom. L. R. 373; A. I. R. 1928 Bom. 134; 
29 Ur. L. J. 502; 10 A. 1, Cr. R. 211 230 


—— — — $8. 107, 144, 14.5 —Bona fide dispute of pos- 
sesston—Duty of Magistrate to proceed under s, 145 
—Warning party without taking such proceedings, 
legality of . . 
Whether & person is in possession of the. land in 

dispute or not, if he raises a bona fide dispute s 

of possessicn the only course open to a Magistrate is 

b proceed under s. 145 of the Code of e deis ° 

Procedure in order to finally determine and declare 

the possession of one of the pé&ties or to attach the 

land and thus put an end io the danger of the 

breach of the peace. He can, of course, take steps 
under ss. 107 and 144 of the Code of Criminal Pro- 
cedure to prevent an immediate danger to the brach 
of the peace; but he is bound to start a proceeding 
under s 145. He has no power to warn a party 
without taking such proceedings. Pat Amir Arr v. 
Dursan Mourn, 29 Or. L. J. 613; 10 A. I. Cr. R. BOE 
5 


— S. 110—General reputation, meaning of— 

Suspicions, whether sufficient for binding down. 

Mere suspicion of complicity in this qr that isolated 
offence is not eviglemce of general reputation and a ® 
person cannot be put upon security merely on the 
ground that he was suspected by the Police bf having 
committed varifus btrglaries, L Kear. Sines v, EM- 








Ln 


. * 
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PERQR, 29 Cr. L. J. 479; 29 P. L. R. 443; 10 A. I. Cr. R. 
214 i 127 


— S, 110—‘Habitual thief’, definition of— 
- Mere suspicion of Police, insufficiency of.» 

. To bind down a perfon as h&bitual thief under 
s. 110, Criminal Procedure Code, habit has to be 
praved by an aggregate of agts and it would be 
giragning the prowisions of the section to hold that 
aman being suspected mainly by the Police in four 
teftis after he had been acquitted on a charge 
thetheft amounts to sufficient evidence of habit. L 
RAHMAN v. EMPEROR, 29 Cr. L. J. 574; 10 Lah. L, J. 317; 
10 A. I. Or. R. 355 510 


—s—— 88. 114, 309—" On all charges," meaning of 
-Assessors opinion on some charges not separately 
yBcorded —Conviction, if legal. 

Obiter.—The words ‘on all charges’ in s. 309 of the 
Osiminal Procedure Code mean that distinct opinion 
oneach charge must be taken and recorded and 
omission to do so is fatal to the conviction of the 
accused ona charge on which the' opinion is not taken 
and recorded. N SuBvaNTI v. EMPEROR, 29 Cr. L.J. 
561; A. I. R. 1928 Nag. 257; 10A. I. Cr. R. 358 497 


i 
§8.133,139-A—Public nuisance—Duty of 

Magistrate to follow procedure prescribed in Chap. 

X —Oonditional order, necessity of—Denial of 

Dus. ON of proceedings pending decision of Civil 

ourt. 

A Magistrate who commences proceedings under 
s. 132, Criminal Procedure Oode, is bound to 
follow the procedure prescribed by Ohap. X of the 
Code. He cannot proceed with the enquir? without 
issuing aconditional order and if he finds that the 
alleged public right is denied and there is reliable 
ewidence in support of such denial it is incumbent 
on him to stay the proceedings until the matter 
of such right has been decided by a competent 
Civil Court without directing any particular party 
to have recourse to such Oourts. -L BRAHMAN Water 





' Mrnts Co. v. MaNGLADHA Mar, 9 Lah. L. J. 522; A.L R. 


1928 Lah. 95; 29 Cr. L. J. 530 354 
————-$,.144. See On. P. Oe 1898, 5, 107 805 
— sS. 144, 439—0Order under s. 144—Revi- 


sion after expiry of operation of order—Inter- 
fereace-e-Practice—Prosecution of petitioner, effect 





of. 
It is the practice of the Patna High Court not to 
interfere with an order under s.144, Criminal Pro- 


cedyre Code, the operation of which has expired 


The High Court will not ordinarily interfere in such 
a case even though d* complaint has been made 
against the petitioner and the petitioner is con- 
ssquéntly concerned in the validity of thaorder. Pat 
Karan SINGH v. Ram KISHUN Laz, 29 Or. L. J. 405; 10 
A. L*On. R. 200; A I. R. 1928 Pat, 480 113 


* — s. 144, cl. (4)—Order of Sub-Divisional 
Magistrate—District Magistrate's power to substitute 
another order | 
A Sub-Divisional Magistrate made an order under 

s. 144 of the Oriminal Procedure Code. The District 

Magistrate, on application being made to him by 

the aggrieved party, rescinded the Magistrate's order 

with the wordg “Jam inclined to think that the 
fnasters of the let party are in pregent possession 





of the lande in dispute. I, therefore, rescind the order ẹ 


passed by the learned Sub-Divisional Magfstrat& : 
' Held, that this did not amount t@an &tempt on the 
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part of the ,District “Magistrate to substitute an 
order of his own for that of the Sub-Divisional 
Magistrate but to merely rescinding the order, of the 
Sub-Divisional Officer under s. 144 (4), 
had power to do. Pat RAMWISHAN v. Qaun-up-Diw, 
29 Cr. L. J. 478; 10 A. I. Cr. R. 166 126* 
————— 8.145. See Cr P. O., 1898, s. 107 8G5 


s.145— Dispute asto possession—Duty of 
Magistrate to maintain actual physical | possession 
—Delivery of symbolical possession by Court, effect 
of—‘Actual possession’, meaning of. 

Per Cuming and Cammiade, JJ. (Graham, J. 
dissenting).—In proceedings under s. 145 of the 
Oriminal Procedure Code a Magistrateehas to deter- 
mine who is in actual possession at the time or within, 
two months of the proceedings, and he is, therefore, 
bound to maintain the possession of the party who 
is in actual possession of the land in dispute even 
though the other party has obtained symbolical 
delivery of the same-through the Civil Court. 

Per Cuming, J.—‘Actual possession’ in s. 145 (1) of 
the Code means actual physical possession and not 
lawful or legal possession and includes even the pos- 
session of a trespasser. 

Per Graham, J.—Possessjion in s. 145, Criminal 
Procedure Code, means lawful possession which the 
Court can recognise and not the possession of a 
grespasser and wrong-doer. G AMBAR ALI v. PIRAN 
Aut, 32 0. W. N. 273; 47 0 L.J. 233; A.I. R. 1928 
Cal. 344; 29 Cr. L. J. 503; 55 O. 826; 10 A. I. Cr. ta 20 
$S. 161,17 2—Statements of ` witnesses re- 

corded by  Police— Accused's right to copies. : 

Any statements of witnesses that are recorded, in 
whatever form those statements may be recorded, 
are recorded unders 161, Criminal Procedure Code, 
and the defence have the right to ask foracopy of 
such statements and to use the statements for the 
purpose of contradicting the witnesses for the pro- 
secution. Section 172, Criminal Procedure Code, does 
not provide for the recording of the statements of 
C SADRU SHAIKH v. TIMPREROR, 32 O. W.N. 
280; A I. R. 1928 Cal 260; 29 Or. L. J. 531 355 
-—— —— $. 162-— Police proceedings, value of, as 

evidence. l 

Standing, by themselves Police proceedings afe not 
substantive evidence and cannot be used in order to 
test the correcéness Bf the statements made by wit- 
nesses on oath before the Court. Under s. 162, 
Criminal Procedure Code, the entries mad& in Police 
diaries can be used only forthe limited purpose of 
contradicting the evidence of the witnesses for the 
prosecujion and onlg when such entries have been 
duly proved. L Experor v. RAM Rane, 29 Cr. L.J. 
493 10 A. IL Cr. R. 230; A. I. R. 1928*Lah. 820 221 


————— §,164. See Evipence,Act, 1872, 5.24 225 

— — — $, 172. See On. P. C , 1898,8. 161 355 

—— ——— 8. $73. See Ratuways Aor, 1590, s. 84 487 

— $. 177—Jurisdiction of Magistrate to try 
offences committed autside jurisdicticn—‘Ordinarily’, 
meaning of. 

A Magistrate has no jurisdiction to try charges 
for offences which have not been committed within 
the local limits of his jurisdiction. The word 
‘ordinarily’ in s. 177 of the Criminal Procedure 
means except in the cases provided hereinafter to 
éhe contrary. B EMPEROR v, GOVERDHAN  RipkanaN, 30, 
Bom. L. R.#387; A. L R. 1928 Bom. 140; 2960r. b. J. 
933; 10A, L Or, R, 157 * : » 997 

9 








hich he | 


Code . 


+ 


Vol. 109Je - 


Criminal Procedure'Code—contd, * -* 

S8, 190 (1) (0), 191—Cognizance under s. 190 
(4) @)—Accused not informed under s. IM— Trial, 
whether legal. ü . 
lf a Magistrate takes cognizance of an offence 

finder s.190 (1) (c), Criminal Procedure Oode, he is 

boünd under the mandatory provision of s. 191 of 
the Codeto inform the accused that he is entitled 
to have the ‘case tried by another Court. ' 
Failure of the Magistrate to follow the provisions 
ofs, 191 in such a case willvitiate the trial. N 
SURAIDEEN BANIA v. EMPEROR, 29 Or. L. J. 591; 10 .A. I. 
Cr. R. 365 : ; 607 


ea 185 (b)—Several persons charged with 
e commission of offence but only some proceeded 
. againsi——Complaint under s. 211 by persons not tried, 

competency of —Complaint in writing by Court, 

necessity of. z 7 

Wherea report is made to the Police charging 
several persons with the commission of an offence 
“and some of them only arechallaned and tried, a 
complaint under s. 211, Penal Oode, against the 
maker ofthe report by a person not challaned and 
tried is competent. lt is not necessary that the pro- 
ceedings should be initiated by a .complaint 
in writing by the Court which tried the case against 
the rest of the persons charged. L MUHAMMADA v. 
EMPEROR, A I. R. 1928 Lah. 259; 10 Lah. L. J. 218; 29 
Cr, L. J. 605; 9 Lah. 408; 29 P. L. R. 415; 10 A. I. Cr. 
R. 313 i i 685 


3. 197—Complaint against Municipal Com- 
missioner—Sanction of Local Government, when 
necessary—' Acting or purporting to act in the dis- 
hare P oficial duly — Question of fact. 

A complaint was made against a member of a 
Nunicipal Committee that he, by exercising undue 
influence on a Sub-Overseer of the Committae, stopped 
that Sub-Overseer from purchasing bricks from a 
certain person and compelled him to give his assent 
to the purchase of bricks from the accused himself, 
There was no allegation in the complaint that the 
accused obtained this advantage to himself, acting or 
purporting to actin the discharge of his official duty 
as 2 Municipal Commissioner and in fact, the 
suggestion in the complaint. was that, taking ad- 
vantage of his position, he went out of Ris official duty 





to obtain the contract himself : 
Held, that on the facts of the caseit did not fall 


within the pifrview of s. 197 of the Criminal Proce-. 


dure Code, and sanction of the Local Government was 
not necessary fpr proseculing the accused. 

The question whether a personecommitted an act 
while acting or purporting to act in the discharge qf 
his official duty if a question of fact. le MUHAMMAD 
lsMAIL v; EMPEROR, 8 Lah. 647; 20 P. L, R. 69; A. 1. R. 
1928 Lah. 72; 29 Or, L. J.*611 239 


s, 207—Commitment to Sessions*-Duty of 
‘Committing Magistrate to state reasons—Order of 
commitment whether judicial order. ` 
Unders. 207 of the Oriminal Procedure Code a 

Magistrate can commit an‘accused to the Court of 
Session where the: case is- triable exclusively by 
` that Court,’ or where in his opinion the case ought 
to, be tried by the Oourt of Session. In the latter 
ease hemusteive reasons for his entertaining that 
opiniou; for the orderof ‘commitment is a judicial 
order. Pat. EMPEROR v. Deg Naran MULLIOK, 29 Cr. L. 
J. 612; 10 A; I. Or. R. 347; A. I W. 1928 Pat. 551 804 


. ‘ . 
uc EREN SS, 233, 537.» Distinct offences —Placing 
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record of evidence of one case, in. another—Illegal- 

ity —Separate trial, necessity of. n 

Where the accuséd was charged with two offences, 
namely, under s. 307 of the Penal Code and under 
8. 20 of the ArmsgAct, and the witnesses if the 
two cases being more or less tht same, the tryinge 
Magistrate recorded the evidence of the witnessgs 
in the case under s. 307 of the Penal Code and 
placed copies of the statements of these witnesses 
on thé record of the case under s. 20 of the Arms 

ct: ‘ 

Held, that the procedure adopted was ilegal and 
that the trial was vitiated by this jllegality of pro- 
cedure. L MUHAMMAD Kuan v. ExPEROR,* 0 Lah. Le J. 
329; A. I. R. 1928 Lah. 34; 29 Cr. L. J. 521 345 


-— ——- s, 234—Penal Code (Act XLV of 1860), 
ss. 866, 868—Joint trial of accused, legality of. 

A and B abducted a girl and took her to the 
house of C where she was wrongfully confined. A, 
B and C were jointly tried, A and B for offences 
under 8.366 and C foran offence ginder s. $68 of the 
Penal Code : - 

Held, that the joint trial of the accused was not 
illegal L Dosa v. EMPEROR, 29 Or. L. J, 496; 10 A. I, 
Or. R. 217; A. 1. R. 1928 Lah. 151 -224 


———— $8,235, 403,°494 (b)—Withdrawal of 
prosecution —Subsequent charge on same series of 
act&--Plea of previous acquittal—Scope 
vr. (ID, and (2)—'Same 
offences’, meanings of. A e 
On August 13, 1925, the accused ina petition 

to a District Magistrate made certain allegations of 

ill-treatment by the Police. When she was examine 
she said she could not give the names of the officers 
whoill-treated her, for certain reason. Subsequently 

on September 5, 1925,she made a statement to a 

Sub-Divisional Magistrate in which she specified 


the names of the persons who had ill-treated. her. 


A complaint was preferred against her under s. 193 
of the Penel Code aś the instance of the Sub- 
Divisional Magistrate and a charge was” framed 
against her but the charge was permitted to be 
withdrawn on July 29,1927, and the-accused was 
acquitted under s. 494 (b), Criminal Proceduxe Code. 
Meanwhile qn July 25, 1927, a complaint was made 
by the District Magistrate against the accused 
charging her with having given false information 
LO» public servant. Objection was raised before the 
‘trying Magistrate that the prosecution was barred 


under s. 403, Criminal Procedufe Code, because of. 


the previous acquittal under s. 491 (D): " 

Held, that thg prosecution . was not barred under 
8.403, Criminal Procedure Code, inasmuch as the 
case fell under sub-s. 1 of s.235, Oriminal Procedtre 
Oode, and consequently within the scope of sub-s. 14) 
of s 403 of the Code. 

The limitation of the exception in sub-s, 1 -of 
s. 403 to sub-s (1) of s. 235 necessarily involves 
the exclusion of cases falling under the other 
sub-secfions of s. 235. l 

Section 235 of the Oriminal Procedure Code con- 
templates a totality of agts some of which bring the 
caso under one definitjon of an offen& anti some.under 
another. B DAGDIWAGDYA Burn v. Emperor, 30 Bom. 
eL9R..342: A. DR. 1928 Bom. 177; 29 Or. L. J..522; 10 
A I. Cr. R.1657 ¢ $ EE 346 


— ——- 88, 245, 562—City of Bombay Municipal 
Act (IIT of 1888), s. 471—Conviction jor offence 


- 


e. E l * 


* 
i e 


of 8.235 . 
transaction, ‘distinct 


* 
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under Municipal Act—Power of Magistrate to warn 
. and discharge acaused—S. 562, operation of. 

Section 562, sub-s. (4A) of the Criminal Procedure 
Code is confined in its operation to offences under 
the Penal Code and cannot be applied to offences 
phrshable under she City of Bombay Municipal 


* A&.and a MagiStrate has, therefore, no jurisdiction 


áo warn and discharge a person who has been found 
guilty of an offence under s. 471 of the Gity of Bombay 
Municipal Act. B MerwANJI M. Mistry v. EMPEROR, 
30 Bom. L. R. 375; A. I. R. 1928 Bom. 152; 52 B. 250; 
29 Or. L. J, 266; 10 A. I. Or. R. 286 502 


-— —— $8. 256, 342—Recall of prosecution wit- 
nesses after tharge—Omission to examine accused 
again-—Legality of trial—Proceedings prior to stage 
of examination, whether valid—De novo trial, scope 

* of —S. 842, whether mandatgry. 

The words “have been examined” in s. 342 of the 

Code of Oriminal Procedure, mean examined-in-chief, 

cross-examined and re-examined, and include also 


' any cross-examination of the prosecution witnesses 


after the charge if the accused has re-called them 
for such’ examination under s. 256 of the Code. 
After this stage is reached, the law makes it 
obligatory for the Magistrate to question the accused 
-generally on the cas@, for the purpose of enabling 
him to explain any circumstances appearing in the 
evidence against him 1. e. to examine him in the 
prescribed manner before he is called on his defence, 
The imperative provisions of lawas regards the 
examination of the accused by the Court must be 
complied with, irrespective of the question as to 
whether the non-compliance has or has not prejudiced 


ethe accused on the merits. 


Non-compliance with this provision vitiates the 
proceedings made subsequent to, but not before, the 
stage, when the accused was entitled to have been 
questioned generally on the case, under the latter 
part of s. 342 (1) of the Code. N MOHAMMAD HAYAT 
Kuan v. Extperor, A. I. R. 1928 Nag. 162; 29 Or. L.J, 
475; 10 A. I. Cr. R. 242 . 123 


—— —— $8. 263, 264—Swummary trial—Judgment, 
whether sole record of case—Sworn statement and 
A tira whether can be referred to by Appellate 
ous. 
The fori ofa case tried summarily under s. 264, 
Criminal Procedure Code, is only tMe judgment 
embodying the substance and other particulars men- 


tioned in s. 263. The Appellate Court will not, . 


tRerefore, be justified in referring to the csm- 
plaint and sworn statement in deciding an appeal from 
a case tried summarily. M OHOKALINGAM | PANDARAM 
D. EMPEROR, A. I, R. 1928 Mad. 597; 29 Or. L. J. 625; 
55 M. L, J. 117; 10 A. I. Or. R. 271; 29L. W. 394 897 


— $8, 263, 530, 537—Summary trial of 
*offence not triable summarily—Conviction of 
offence triable summarily—Legality of trial. 

- ‘A summary trial for an offence which is not 

triable summarily is illegal and void even though it 

has resulted in a conviction only for an offence triable 

summarily. B Ganu Bapu v. Emperor, 30 Bota L.R. 

371; A. I R. 1928 Bom. 142; 52 B 254; 29 Cr. L. J. 492; 

10 A. I. On. R. 191 e ' 220 

: -— S, 2899 See EYVIDENOR ACT, 1872, 8. 24. 225 


——— —; $8. 303, 307— Trial by ury—Power pf, 
, Court to question Jury on their verdict —QMestioning 
. Jury as to their reasons, legdtity 8f. 

Tha oaly power thw a Julzs his to questio a 
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Jury as to their verdict is*that conferred by s. 303 of 
the Crirginal Procedure Code and is limited to putting 


such questions as are necessary to ascertain what their. 


verdict is. A Judge has no yo wer to question the Jury 
on reasons for their verdict. Pat RaAMJAG ABIR e. 
IixPEROR 7 Pat.55; A. I. R. 1928 Pat. 203; 29 Cr. L.J. 


466; 9 P. L. T. 567; I. L. T. 40 Pat. 102 114 
——— — & 309. See Cr. P. C , 1598, s. 114 497 
————— 8, 342. See On. P. C., 1898, s. 256 123 


s. S34 2-—Examination of accused ‘after 
framing charge amd  re-cross-examination of pro- 
secution witnesses—Statements ef aecused recorded 
jointly—1llegality vitiating trial. . 
Recording of the statements of accused collectively 

is an illegality vitiating the trial. 

Where a Magistrate recorded the statements of the 
accused separately before the charge but after the 
close of the prosecution evidence questioned the 
accused jointly and recorded a joint statement : 

Held, that the trial was vitiated and the aecused 
should be re-tried, = GrgpHaRi Lor v. EMPEROR, 29 
Or. L. J. 469; 29 P, L. R. 436; 10 A. I. Cr. R. 221; 10 
Lah. L. J. 306 117 


S. 342--Examination of prosecution wit- 
messes after examination of accused—Further 
examination of accused, necessity of—Omission to 
examine again, whether vitiates trial, 

Omission to examine the accused again, when new 
prosecution witnesses are examined after the examina- 
tion of tke accused under s. 342 of the Criminal Pro- 
cedure Code, is an illegality which vitiates the trial. 
B EuprnoR v Buau DHARMA, 30 Bom. L. R. 385; A. I. 
R. 1928 Bom. 140; 29 Cr. L. J. 535; 10 A. I. Cr. R. 218 

359 

———— S 345 (2), scope of—Offence compound- 
able with permission of Court ——Compromise effected 
out of Court—Court's power to enquire into faclum 
of compromise-—Composition, when valid. 

In ease ofan offence coumpoundable with the per- 
mission of the Oourt there is no rule of law enabling 
a Court to hold an enquiry into the factum of a 
compromise alleged by one party to have been effect- 
ed out of Court but denied by the other and,to give 
ellect to Suck gompromise. 

Section 34p, Criminal Procedure Code, is exhaustive 
onthe subject of the composition of offences men- 
tioned therein, e 

In cases falling under s. 245 (2), Criminal Procedure 
Code, the permission of the Court before which a pro- 
secution is pending is ‘essential bef@re the case can 
be validly compounded. L NaunaNa Rarv. Kipar 
Warn, A. I. R. 1928 Lah. 232; 28 Gr. L. J. 585; 9 Lah. 
400; 29 D. B. R. 510; 30 A. I. Cr, R^ 302 601 


s. 349 (1)—Joint trial, of three persons 
includigg one juvenile offender by | Sub-Magistrate— 
Conviction of adults ond sending up of juvenile 
accused to Sub-Divisional Magistrate, legality of. 
Where ina joint trial before aSub-Magistrate of 

three persons one of whom was a juvenile offender of 
the age of 15 years, the Magistrate convicted the adults 
and sentup thejuvenile offendér alone to the Sub- 
Divisional Magistrate under s. 349, Criminal Protedure 


€: 





pem 





ode: s 

Held, thatthe procedure was illegaland that all the 
three persons must have been sent up under s. 849, M 
MURUGESA Kounpan 6. Kuphror, (1828) M. W.N. 72; 
29 Or. L. 44. 621; 10 A. I. Or. R. 273° * e 916 
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Criminal Prooedure Code--contd, ° g 
S. 390—Sentence of whipping, whether 

should be executed on same day—Power ofeSuperin- 

tendent of Jail to detain prisoner for carrying out 

sentence. . 
e A sentence of whipping need not necessarily be 
carried out on the very day that the sentence is 
passed. The words atsuch place and time as the 

ourt may direct in s.390 of the Criminal Procedure 
Code giv& a wide discretion to the Court in the matter. 

Where a prisoner sentenced to whipping is sent to 
Jail late on a Saturday under a warrant which 
directs the sentence to be carried out as soon as 
practicable, the Superintendent of the Jail would 
be justified in detaining the prisoner from Saturday 
eto Monday in order to carry out the sentence, if 
whipping on a Sundayis not allowed by the Jail 
Rules. B EurEROR v. Gorana Morais, 30 Bom. L. R. 
389; A. I. R. 1928 Bom. 138; 29 Cr. L. J. 573; 10 A. I. 
Cr. R. 306 509 


——— $8. 403, 476—Acquittal of accused for 
want of complaint by proper person —Subsequent 
trial, legality of. 

The discharge or acquittal of an accused for want 
ofa complaint under s. 476, Criminal Procedure Code, 
by a person competent to make such a complaint, 
does not bara subsequent trial of the same accused 
for the same offence on a complaint made by the 
proper person. B EMPEROR v. AMBAJI Duakya KATKARI, 
30 Bom. L. R. 380; A. I. R. 1928 Bom. 143; 52 B. 257; 
29 Cr. L. J. 545; 10 A. I. Ur. R. 288 481 
— S. 406. See Cr. P. O., 1888, s. 235 346 


ss, 435, 439-——Revision—Concurrent juris- 
diction of High Court with Sessions Judge or District 

Magistrate —Duty of aggrieved party io move such 

authorities first. 

An application for revision against a conviction 
and sentence of fine for an offence under s. 506, 
Penal Code, can be entertained by the District 
Magistrate or Sessions Judge, who have concurrent 
jurisdiction in this matter with fhe High Court and 
unless either of those personshave been moved in 
tye first instance, the High Court will decline to en- 
certain such an application. N OHINAI v. EMPEROR, 29 
Or. l. J. 618; 10 A. I. Cr. R. 333 810 


€ 
——— 8$. 436, scope of—Sub-Divesional Magis- 
trate rejecting complaint— Further inquiry’ directed 
by Magistrate—Accused summoned without inquiry 
——Procedure, whether valid. 


Where a Sub-Divisional Magistrate dismissed 
a complainte under s. “203 of the Criminal 
Procedure Code, but the Distrft Magistrat® set 
aside the order of dismissal and directed further 
inquiry and then the Sub,Divisiona? Magistrate 
summoned the accused, stating that “the District 
Magistrate has set aside the order of dismissal and 
directed further inquiry”: . 

Held, that the order of the Sub-Divisional Magistrate 
summoning the accused without holding any further 
inquiry as directed by the District Magistrate was 
wrong. 

Section 436 of the Oode of. Oriminal Procedure 
empowers the. District Magistrate to direct further 
inquiry and not to order the trial of the accused and 
a Sub-Divisignal Magistrate who Nas been directed 
by the Magistrate to hold a further enquiry into a 
complas$nt dismissed by him cannot at orfce sum- 
mon the acoused Without hòldihg an inquiry and 
exercising his judgment under s, 203 of the Code of 
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Criminal Procedure that it wag a fit case in which 
the accysed should be summoned. Pat SITARAM 
Tewari v. KAUusiLIAs 29 Cr. L® J. 572; 10 A. L Or. R. 
326 : 508 
— —— s. 439. See Cr. P. O, 1898, 5.144 — « 413 
—————— $, 439. See On. P. C., 1808, 5.435 810, 


S. 439—Acquittal—Interference in revision 

—Penal Code (Act XLV of 1860), ss. 188, 186— 

Resistance to attachment— Offence. : 

The High Court has jurisdiction to interfere 
with acquittals in revision though this is noten- 
couraged and where serious injustice has been 
caused by an error of law the High Court should 
interfere. , : . 

A judgment-debtor has no right to offer resistance 
to the attachment in execution of property which *is 
in his possession. L Earsror v. Data Ram, 29 Cr. L, 
J. 938; 10 A. I. Cr. R. 228; A. I. R. 1928 Lah. 844 

i 362 
S. 439—Mere suspicion—No ground for 
conviction or even initiation of proceedings— High 

Court's power to quash proceedings. . 

Mere suspicion i8 not sufficient to base a con- 
viction upon and would not even warrant the harass- 
ment of e suspected pergon by criminal pro- 
ceedings. The High Court can, in the exercise of 
its revisional powers, quash criminal proceedings 
initiated against a person where there is nothing 
but mere suspicion against him. L Lina Ram v. Bum- 
PEROR, 9 Lah. L. J. 514; A. I. R. 1927 Lah. 862; 29 Cr. 
L.J.532 * 356 


$,439—Powers of revision, when to be ex- 

ercised. . 
The powers of revision are given tothe High Court 
for the correction of injustices and not for the correc- 
tion of mere illegalities. N In re Govinp Kunst, A. I. 
R./1928 Nag. 172; 29 Cr. L. J. 486; 10 A I. Cr. R. 173 


214 
———— — $, 476. See Cn. P. C., 1898, s, 403 4.81 
S. 47 6— Sanction to prosecute, grant of. 

A complaint under s. 876, Criminal Procedure Code, 
should not be made on grounda which at their worst 
do not amount to more than mere isuspicions. L 
OHBHANDAN LAL v. EMPEROR. 29 Or. L. J. 534; 10 Al. Cr 
R, 238 358 


$5. 476, 476-A, 476-B—Application to 
make complaint—Transfer of case—Rejection of 

«application by successor for want of jurisdictiow— 

Appeal—Power of Appellate Court to make com- 

plaint— Second appeal—Revisfin. 

Before'an application to make a complaint under 
s. 476, Oriming| Procedure Code, could be disposed 
of the Munsif to whom the application was made 
waa transferred, and the case was transferred by the 
District Judge to another Munsif. The latter rejéct- 
ed the application holding that he had no jurisdic- 
tion to make a complaint under s.476. The appli- 
cant appealed to the District Judge who, without 
deciding whether the Munsif to whom the case was 
transfefred had jurisdiction directed that a complaint 
should be made. On second appeal : 

Held, (1) that no seqpnd appeal lay as the order 
madeeby the District Judge was af appellate order 
under 8.4765; ©- | : 

e «2) that thee District Judge acted with material 
irregularity in waking a complaint in the exercise 
of his appellate powers without deciding whether the 
Court whese decision was appealed from had juris. 
> : . . 


e e 
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. - diction to meke a cgmplaint, and that the order could, . 


> therefore, be set aside under s. 115 ofthe Qivil Pro- 
cedure Code. C Kanar DAL SAHA &% MAKHAN LaL SAHA, 


-— 





t 47 C. L.J. 211; A. I, R. 1928 Cal. 237; 29 Cr. L. J. 483; 
69 6. 836; 10A. LO, R.107 o "i 
+ ® " 
je s5.494-B. See Or. P. O., 1898, 5.235” 346 


—————— $,496-—-Powers of Police regarding bail 
p '—Bond from third party, legality of—Bond not 
taken from accused—Surety's liability. . - 

.Under s.496, Oriminal Procedure Code,a Police 

Officer ean eithpr demand a bail from an accused or 

ageept his dwn bond without sureties but under no 

. provision of law can he take a third party's bond 

, for the appearance of the accused without taking an 
undertaking from the accused himself. 

In order to be enforceable a bail bond must be 

_in accordance with the forms prescribed in the Code 

of Criminal Procedure. L WADHAWA SINGH v. EMPEROR, 

. A. L BR, 1928 Lah. 318; 29 Or. L. J, 491; 10A. I. Or. R. 

247 . ° 219 


| m $8, 497, 498— Bail, grant of—Principles 
~- —High Court, powerg of. " 
: Jt isnot open to Courts in India, in view of the 
- „express provisions in the Criminal Procedure Code 
to follow the English authorities which lay down 
.the principles on which bail is granted in that 
country. 

Bail should not be refused on the ground that 
the accused has been sentenced to a long term of 
‘imprisonment or that the granting of bail has a 
*tendency to increase the number of appealsand of 
sprotraeting the appellate proceedings. 

The discretion vested in the Court to grant bail 

. Should be judicially exercised in accordance with 
.^. -principles laid down by Statute on the facts of each 
‘particular ease. The main question which the Court 
Jas to consider in determining matters of bail is 
whether there are reasonable grounds for believing 

-the accused guilty of the offences charged. . 
Though s.498, Oriminal Procedure Code, confers 
. wide powers of granting bail on the High Court, yet 
‘on pringiples and authority it must be interpreted 
‘ag being controlled by the provisions of s. 497 of 

. that Code which applies to other Courts 

- When an accused person has been convicted ofa 
" .non-bailable offence by a competent Court after a 
‘régular trial, the Court of Appeal should fot 
ordinarily release the accused on bail unless there is 
an error of law ora mistake or a misstatement of 
e fact apparent on the face of the rezord or for any 
‘of the reasons mentioned in the prov&o to sub-s. (1) 
ofes. 497, Oriminal Procedure Code. S Gor», Em- 
*Pugon, 29 Or. L. J. 470; A. I. R. 1928 Sind. 142 118 





E. 8, 526—Prejudice of Magistrate— Reason- 
able apprehension—Transfer. j 

It is not necessary for an applicant for transfer 

.of a criminal case to establish that the Magistrate 

is actually prejudiced against him. All that he need 

‘prove is that the conduct of the trial by the Magis- 

e -trate has Been® such as io cause a reasonable 

apprehension in the mind of the accused that he will 

. ‘not receive.a fair trial. L Kanwar Suy v. EMPEROR% 

Or. L. J. 620; 10 A. I. Cr. R. 351 M k 812 


— sS. 52 6— Transfer of case from Magistrate 
- having no jurisdiction—De novo trial, necessity of 
e ; è = 


+ 
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—-Conviction based on evidence recorded before trans- 

fer, l&gality of. . 

Evidence recorded by a Hie eae who had. no 
jurisdiction cannot be legally considered by the 
Magistrate having jurisdiction to whom the case & 
ultimately transferred. e : " 

A conviction based partly on evidence recorded by 
a Magistrate who had no jurisdiction and partly on 
evidence recorded by a Magistrate having jurisdiction 
is illegal. C Bunut Tatwa v. Emperor, 47 C. L. J. 122; 
I. L. T.40 Cal. 72;.A. I. R, 1928 Gal. 183; 55 O. 65; 29 
Cr. L. J. 464 175 
— S. 526—Transfer—Expressign of adverse 

opinion in connected case, whether good grownd. 

The mere fact that à Magistrate bas, in a previous 


- case, expressed an opinion adverse to the accused 


is not ipso facto a sufficient ground for transfer. N 

DAYARAM v. EMPEROR, A. I. R. 1928 Nag. 217; 29 Or, L. 

J. 388; 10 A. I. Cr. R. 282 605 

s. 526 (8)—Accused notifying his intention 

to apply for transfer—Magistrate's duty to adjourn 

case—Magistrate's refusal to adjourn, effect of, on 
subsequent proceedings. 

Under s. 526 (8), Oriminal Procedure Code, when an 
accused notifies to the Court before which his case 
is pending his intention to make an application for 
transfer, ib is the duty ofthe Magistrate to grant 
in adjournment; he has no power to ‘proceed with 
the hearing of the case until a reasonable post- 
ponement has been granted. L GHULAM RASUL v. 
EMPEROR, 29 Cr. L. J. 536; A. I. R. 1928 Lah. 850-360 


-——— ~ $,530. See Cr. P. O., 1888, s. 263 220 
—— —— S. 537. 
See On P. O., 1698,8 233 345 
See Cr P. O., 1898, s. 263 220. 
See Rariways Act, 1880, s. 8i 487 


— $, 537—Joint trial, illegality of. 

Section 537, Criminal ProcedureCode, does not cure 
the illegality of a joint trial where the accuséd could 
not be jointly tried, L SAUDAGAR SINGH v. EMPEROR, 29 
Cr. L, J. 619; 10 A. I. Cr. R. 319 811 

Ss. 561-A—Judgment-—Bzpunction of irre- 
levant remarks made by  Magistrates—High Court's 
powers— Jurisdiction, exercise of —Magistrate's right 
to make adverse remarks on witnesses and epersons 
not connected with case, 

A High Court hs inherent power to order deletion 
of passages in the judgment of subordinate Courts 
which are either irrelevant or inadmissible and 
which adversely effect the character of witnesses or 
persons other than partigs to the litigation. 

The power to axpunge a portion of a judgment 

elivered by a competent Court, is intended for 
cases of exceptional circumstances and it should be 
borne in mind that it weighing evidence and arriv- 
ing at conclusions on questions of fact, lower Courts 
have to review the conduct of witnesses with refer- 
ence to Particular incidents and at times have to 
adjudge generally on the veracity or otherwise of 
such persons and in doing so they have often to 
make remarks which reflect adversely on their 
character. It is of the utmost importance to the 
administration of justice that Courts should be 
allowed to perform their function fréely, feazlessly 
and without undue interferenc€ by the High Couet, 
At the same time.it is equally necessary that the right 
of the Magistrate to make disparaging remgrks on 
persons who appea& or ame name in tMe course of 
a trial is one that should be exercised, with great 
reserve and moderation especially where the person 

9 
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disparaged has had little or no oppdrtunity of ex- 
plaining or defending himself. If the conduct of a 
witness appears to the Judge to be susyficious or 
otherwise not above-baard he has the right and the 
duty to test his evidence by putting questions to 


"him. But before he is justified in commenting ad- 


- versely upon a witness's évidence he must establish 


x 


; 


- 


the particular fact warranting such criticism. by 
proper evidence in Court and noton conjectures or 
by reference to materials which are not properly on 
the record. . 

A Magistrate should not in his judgment make 
observations prejudicial to the character of a person 
whois neither a witnéss nora party tothe proceed- 
ings arl who has no opportunity of being heard. L 


* RAM Lar v. Esperor, 29 Or. L J. 620; 9 Lah. 269; 29 


P. L. R. 461; A. I. R. 1928 Lah. 740 ! 812 


—— S. 562—Punjab Government Notification 
No. 481 of 1910—Jurisdiction -of Second Class 
Magistrates te exercise powers under s. 562. 

All Second Olass Magistrates in the Punjab are duly 
empowered to exercise the powers conferred, by s. 562 
ofthe Criminal Procedure Oode by the Punjab Govern- 
ment Notification. No. 431 of 1910. L Emperor v. 





HasuáM, 10 Lah. L.J. 153; 29 P, L. R. 215; 29 Or. L.- 


J. 588; 10 A. I. Cr. R, 280 

Criminal trial-——Burden of proof. 
' The burden of proving the guilt of the accused 
lies entirely on the prosecution. and the law does not 
cast on the accused any burden of proving his 
innocence. The proof of the case against the accused 
does not depend for its support upon the absence or 
want ofany explanation onthe pari of the accused 
but upon the positive affirmative evidence of his 
guilt as given by the Crown. N SHEVANTI v. EMPEROR, 
29 Or. Iv J. 561; A. I. R. 1928 Nag. 257; 10 A. I. Cr. 
R. 358 . 497 


- Charge—Amendment-of common object, when 
amounts to alternative charge—Omission to find 
from Jury as to common object—Legality of trial 
 —ÜCharge to Jury—Putting before Jury alternative 
case not put forward by prosecution, legality of. 

In the original charge drawn up against the accused 
for béing members of an unlawful asssmbly the 
common object was stated to ge tf loot the paddy 
crops lying in a kalihan for divisich under s. 69 
of ‘the Bengal Tenancy Act. After examining some 
“witnesses for the prosecution the Sessions Judge 
made an addition to the charge with the words 
‘and to assaudt the landlord’s man and others’: : 
` Held, that the addition of 9he ‘words did not 
constitute an alternative charge and there wes sno 
duty on the pané 
Jury on which common object, they were depending. 

It is nota misdirection of the Jury on the part 
of the Judge to ask them to consider as ay alternative 
case an intermediate state of facts, which is support- 

ed by the evidence in the case though not put 
forward by the prosecution. Pat NarHuNI NONIA v. 
ExPEROR, 0 Pat.572; A. I.R 1928 Pat, 139; 29 Or. L. 
J. 626 i 898 


——— Cross-cases—Separate trials—Appeals by 
e aecused—Joint: Bearing of appeals, legality of— 
Procedu to be adopted. à 


604 
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ME. E 
Sessions Judge tried the two appeals together As one 
case and made up his mind that there were two 
contradictory’ stories. Having “found which of the 


stories was true He allowe® one of the appeals and ` 


dismissed the other : l MEN 
` Held, that the Appellate Court ought to have ept 
exh appeal absolütely separåte and .to have, geal 
with it on its merits confining itself to the evidence 
given in thab case and that alone, and that the pto- 
cedure adopted by the Appellate Court was illegal. 
C Doar ALI w. EMPEROoR,47 O L.J. 211; A. È R. 1928 
Cal, 230; 29 Cr. L J, 512; 32 0. W. N. 328 


—— —— Making Mukhteats consent to things, impro- 
priety of, 
Mukhtears or other people ot | 

congent to, something which is not in. itself proper 

without their consent, O DWIJAPADA HALDAR V. ÆN- 

pgror, 47 O. L, J 449: 29 Cr. L. J, 638; A. I. R. 1928 

Cal. 401; 10 A. I. Or. R. 344 d _ . 910 

— —— Procedure—Local inspection ‘by Magistrate 
—Duty of Magistrateto give opportunity to parties 
to explain impression formed—Omission, effect 
of-—-Revision—Interference, —— . f 
A Magistrate is entitled to inspect a place in 

order to understand the evidenee. But if he receives 

an impresSion which is in favour of one side or the 
other, he should give an opportunity. to the side 
against which he forms.an impression to explain 
away, if possible, the impression ereated in his 
mind by the inspection. M In re Kaper Batoua 
Sanse, (1928) M. W. N.69; 54M. L. J. 442; 27 L. W. 
651; A. I. R. 1928 Mad. 494; 29 Cr. L. J. 539 363 


—— —— Summary trial—Magistrate, whether bound 

to make notes of evidence. on °- 

A Magistrateis bound' to make a precis of the 
evidance adduced beforehim even in a summary trial. 
M In re KAPPAL Napar, 29 Or. L, J. 884; A.I, R.. 1928 
Mad. 928: 10 A I. Cr. R. 207. . f 600 
—Trial for minor offence—Facts disclosing 

major  offence—Legality of trial—Revision—In- 
terference. ~ eot 

Where a Magistraté tries the accused for an offence 
under a less serious section when.really the offence 
falls under.a more serious section which is beyond 
his competence, his proceedings are not illegal, and, 
therefore, the High*Court is not bound to interfere. 
MI ABDUL PATHAR v. EMPEROR, 54 M. Led. 456; 27 b. W. 
683; A. L R. 1928 Mad. 585; 29 Or. L. J. 635 ` 907 


Custom—Alionation — Gift — Gift. for seryces, 
' nature of —Reversion to. donor's line.” — -> 
A gift for consideration such as services rendered 
to the donor, is to be presumed to be an absolute gift 
even if made to a relative and it lies upon the donor's. 








line to prove that the land would revert to they. L. 


FARANGI v. SUKHA — . 562 
—— = Mohyals of village Karimpur, Tuhsil 
Pind Dadan Khan, District Jhelum, whether governed 
by custom. A : . i | 
Mohyal Brahmans of village Karimpur in Pind 
Dadan Khan Tahsil of the Jhelum District are 
governed by agricultural custom in matters of aliena- 
tiop. L Ganga Ram v. Rasa SINGH, A I." R. 1923 Lah. 
151; 9 Lah.397 - 
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passes to aliene. ; 


lu, two separate counter-cumen the &ecnsed mere? * An aliengtton of khewat land by a proprietor does 
.^ convictedeby the trial Courte An appeal’ was pre- 


ferred from each case by the convicted persons, The 
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not ipso factomonvey any rightsin the shamilat to 
the alienee as the rights of a proprietor in the 


, 
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should not be made to l 
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of khewat—Shafhilaf land, ,whethere . 
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shamtlat are not & mere access 1 y to the khewat land 
held by him. .L RAHMAN v. Sar, 9 Lah. 501 


Allenation—S#it by minors 
alienation by 


contesting 
father—Grant of decree—Specifie 
Relief Act (1 of 1877), s. 42. ~ 

A declaratory decrees may be given in a suit to 
contest an unnecessary alienation, if the suit is 
bi@ught honestly on behalf of a minor reversioner 
to protect his interests, but it would not be proper 
to pass such a decree in a case in whichthe mincr 
is merely a figure head and the real plaintiff is 
the alienor himself, who has caused the suit to be 
instituted for the purpose of undoing his own act. L 
MAQBUL Hussajn v? Dit Monasman, L L. T. 40 Lah. 105 





— —— Widow's power to exchange lands. 
- A widow is bound to preserve the estate and can- 
not effect an exchange even forthe purpose of im- 
proving it or getting a larger income from it unless 
the income derived is insufficient for her mainten- 
ance. S KHAN Zaman v. SAHIB JAN 


Adjuvion end diluvion—Submerged land, 
re-appearance of ala maliks and adna maliks, rights 
of du village Sahila, Tehsil Bhakkar, District Mian- 
wali. ä id 
In Mouza Sohila, Tehsil Bhakkar of the Mianwali 
District the adna maliks have no right to take forci- 
ble possession of their original field after its re- 
appearanee though they have theright, when their 
land is completely submerged, to get land in adna 
malkiyat equal to the original area on paying jhuri 
which the ala maliks cannot refuse to take. L ZAMAN 
KEAN v. ABDUL RAHIM KHAN | 59 
——- — Ancestral! land—Common ancestor mention- 

ed in pedigree-table— Presumption of ancestral 

nature of land. 

Land held by a proprietor cannot be presumed to 
be ancestral merely because the name of the common 
ancestor of the proprietor and others is shown in the 
pedigree-table. Lh CHHAJJU v. Hamre SINGH 93 


Inheritance — Selfeacquired property — 
Daughters v. collaterals—Muhammadan Rajputs of 
Hissar District. Daughter dying before inheritance— 
Daughter's heirs, rights of—Ancestral property—-Pro- 
periy a@quired by gift, whether | ancestral —Riwaj-i- 
am—-Entry relating to rights of females, 9?alue of. 
Among Muhammadan Rajputs of the Hissar District 
daughters succeed to the self-acquired property of 
their father to the exclusion of collaterals. 

Where a daughter isgherself entitled to succeed the 
mere fact that she predeceased the widow of her 
father would not deprive her heirs of the succession 


to the property left by her father. Therefore where ' 


a daughter can succeed as full heir to her father’s 
self-acquired property, a daughter's daughter will 
sucéeed in case her mother predecenses her father's 
widow. 

Where a property is acquired by gift instead of by 
inheritance it ceases to be ancestral. 

Where a custom is acknowledged by which wgmen's 
right to succeed is admitted, such an acknowledg- 
ment has great force, but where the Riwaj-i-am is to 


the contrary, the onus upon ehe females is not so 


e heavy as it would Dé in the caseofemgles. L Kax$w v. 
Guaroor Arr, A, I, R. 128 Lab. 280; 9 Lah. 496 59 





io maintenance. 
Aceording to the general eustom in the Punjab 


Hazara SINGH, A. L R. 1928 Lah. 695 
~——— Sial tribe of Jhang District—Succession e 


-— Maintenance—U»married ddughiti s ^U : 
s e 


. (1928 


|| : » 
Custome—concéd. : 

unmarried daughters are ehtitled to be maintained 
out of the,estate of their father. L HAKIM. Bu 


—Daughter's son of pre.deceased son, rights of-- 
Preference to distant collaterals——Person. merely 
belonging to same gót—Right to control alienation 
by widow. . . 
The mere fact that a person belongs to the same 
got as the last male owner gives him no right to 
control the dealings ofthe widow of the last male 


owner with regard to property that has descended to 
her from her husband. 


The right of representation is recognised to the» 


fullest extent amongst the members of the Sial 
tribe of the Jhang District and daughter's sons of 
a predeceased son have under custom a decidedly 
superior claim to agnates of a remote degree. 

According to the general agricultural custom & 
granddaughter and her sons are more or less on the 
sume footing asa daughter and her sons as against 
distant collaterals. LIxavar v. Buarar, 29 P. L. R. 8; 
A I. R. 1928 Lah. 291;:9 Lah. 180 s 

Successlon—Mother's right to  successton 
after re-marriage—Gift—Reversion to donor's line. 

Among Jats of the Ludhiana District a mother is 
excluded from succession to her son's estate when 
she has contracted a second marriage before her 
son's death. 

There is no reversion to the collaterals of the 
donor so long as the descendants of the donee, whe- 
ther in the male or the famale line, are existing. L DHAN 
Kaur v. ARJAN Sinau, 10 Lah, L. J. 384 787 
——— —— Self-acquired ^ property—Daughters 
v. Collaterals—Mauza Busal in Gujrat District— 

Riwaj-i-am applicable to village. 

In village Busal of the Gujrat District daughters 
succeed to the self-acquired property of their father 
in preference to near callaterals. f 

[Riwaj-i-am of thesGnjrat District held applicable 
to Busal through the village was originally within tbe 
Shahpur District.] L GnuuLAM MUHAMMAD v, PC 





10 Lah. L. J. 304 


Debtor and Creditor--Cost of sending men to oollect 
debt, whether cgn be debited against debtor. : 
If a creditor send# his men to collect the outstand- 

ings dueto him, he is not entitled to charge the 

debtor with costs of sending the men to the debtor's 
place M Masety KRICHNAYYA v. KUPPALA Nooxarya, 

I. L. T. 40 Mad. 81; A. L R, 1928 Mad. 476 649 

—— ~~ Payment of money unspecified*—-A ppropria- 
tion, mode of. . 
Where a debt whether secured or otherwise 

is due which carries «interest and moneys are 

received without definite appropriation on the 
one side orthe other, the rule whéch is well-estab- 
lished in osdinary cases is that the money is first 
applied in paymentof interest and then, when that ie 
satisfied in payment of capital. L Ram Cuanp v. THE 
Bani or Upper INDIA Lr», Sma, A. I. R. 1928 Lah. 


901 §92 
Declaratory suit—Cause of action—Mutation pro- 


ceedings—Other vert acts ofe possession—Infer. à 
LÀ 


ence. 

An order made in mulation proceedings is not a 
judicial determination? title or proprietary interest. 
It may not persecreafe any title but if accompani- 
ed or followed by overt acts of posession, such an 

i 


r 
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order may give rise to'an adverse inference of 
assertign of a hostile title. N DBALKISAN SINGH v. 
Govind SINGR, A I. R. 1928 Nag. 252 522 
Decree, construction of 

* In the absence of any reference in the decree 
itsblf to any sscurities or the sale thereof, to engraft 
on the decree the intention to postpone the payment 
of the costs till after the sale of the security would 
be absolfitely unwarranted. MP RAMASWAMI NAICKER 
QU. CRINNATHAYAMMAL, A, I. R. 1928 Mad. 601 63 


Dekkhan Agricuiturists’ Relief Act (XVII of 
1879), s. 53—Hevisional proceedings before Dis- 
trict J'udgf&—Additional evidence. — 

e A District Judge has power to allow additional 

evidence to be taken in revisional proceedings under 

s. 53 of the Dekkhan Agriculturists’ Relief Act. B RAqu1 

Baacu Mors v. RAGHUNATH ViTHAL lKorninLg, 30 Bom. 

L. R.495; A. L R. 1928 Bom. 187; 32 B. 319 711 

Diluviated lands—Adverse possession. 

In the case of land liable, to frequent diluvia- 
tions by river-actioa, no question of title by adverse 
possession or prescription can arise. PC JAiGORIND 
PANDEY à. RAMNANDAN Sagat, A. I. R. 1928 P. ©. 130; 
32 ©. W.N 650; 48 O. L. J. 1; 55 M. L. J. 56; 30 Hom. 
L. R. 1343; 12 R. D. 537 392 


Divorce—Adultery—Admission of adultery, | eviden- 
tiary value of. 

An admission ofadultery unsupported by corrobora- 
tive proof should, no doubt, be received with caution 
but if the Court after scrutinizing it carefully believes 
it to be true, it can grant divorce on the strength of 
that admission alone although there might bea total 
absence of other evidence to corroborate it. L Mrs. M. 
. V.O. DONNELL v. C. E. O'Donnett, 9 Lah. L. J. 315; 
A. I, R. 1927 Lah. 491; 9 Lah. 116 513 
Damages against co-respondent—Appeal to 

Privy Council—Re-assessment of damages— Practice 

In an action for divorce brought by a husband 
against his wife and aco-defendant on the ground 
of adultery the District Judge fixed the damages to 
be paid to the plaintiff at Rs, 10,000, but on appeal 
the amount was reduced to Rs 2,500. On appeal to the 
Privy Council : 

Held, that it was impossible for the Board in such 
a matter to re-assess the amount of damages as thero 
was nothing to induce the Board to digturb the deci- 
sion which the Appellate Court had arrived at. P C 
De Sirva v. De Siva, A, T. R. 1927 P. C 263 800 
Easement—Allowing water to be discharged for 

number of years, effect of. ^ 

The mere f&ct that the plaintjff has allowed the 
defendants to discharge water on his vacant site 
for some years is no ground for refusing an injunfe- 
tion restraining’ the defendamts from discharging 
such water when he has built a house on that site 
unless the defendants have acquired an easement. L 
Haru RAM v. KALIYANA RAM, 10 Lah. L. J. 395 638 


East India Cotton Association Rules, r. 81—Oral 
agreement by constituent tosign contract—Agent’s 
right to indemnity. 

In order that there may be & valid contract ac- 
cording to the Rules and Regulations of the East 
Indis Cotton Association, ib is necessary that the 
contract meast be in writing afd signed or the 
constituent must have agreed in writing to sign 
the préscriped form of contract, s 

When an order” is given fof a transaction in a 
particulér Market? tha interencs is that tke order is 





* 
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East India Cotton Association Rules—coneld. 
ti d 


to be placed according to the Rules and Regulations 
governing that market. . M i 

If an brderis giyen bya gonstituent to be place 
by a certified broker in the market, the broker 
remains personally liable for the fulfilment of the 
contract that he efects with the other membefs* of 
the Asscciation and the contract is “one of agency in 
which the agent has aright to be indemnified by the 
principal. 

But this fact does mot alter the contract from 
being a cantract which in order to be a binding 
one between the principal and the broker must be 
made subject to the Rules ofthe Association. , B 
RATILAL TRiBHOWANDAS v. MowsEE WAGHJEER, 80 Bom. 
L. R. 122; A. I. R. 1928 Bom. 95 : 104 
Ejectment, action of—Plaintiff's title —Onus. 

In an action of ejectment, when the defendanteis 
admittedly in possession of the land in dispute, the 
onus rests upon the plaintiff to prove title thereto. 
P G JAIGOBIND PANDEY v. RAMNANDAN SANAL A. I. R. 
1923 P. O. 150; 320 W. N. 650; 48 O. L.J. 1; 55 M. 
L J. 56; 30 Bom. L. R. 1343: 12 R. D. 537 392 
Estates Partition Act (V of 1997). See BENGAL 

ESTATES PARTITION AOT. 


Estoppel. See Hinpu Law 525 
See MAINTENANCE e 337 
See VENDOR AND PURCHASER 283 


— — —— Jaint Liquidators—Power of one alone to act. 
Where two persons are appointed Liquidators 
jointly, the refusal of one of them to act renders 
abortive the resolution appointing them. It is not: 
competent to one of them alone to act on behalf of, 
or to represent, the Company. A In the matter of 
ALLAHABAD TRADING AND BANKING CORPORATION, 26 A. 
L.J. 131; A. I. R. 1928 ALL 165; 50 A 419 2 
Evidencs—-—Admissibility of evidence doubtful— 

Benefit of doubt. 

If it is doubtful whether evidence is admissible or 
inadmissible the benefit must be given in favour of 
the admissibility of evidence. L Monax Lar v, TULSAN, 
A. I. R. 1928 Lah. 824 774 

Document adguitted without objection— 

Objection in appeal, maintainability of. 


Where no objection to the admissibility of a docu- l 


ment is teken and the parties rely upon it in the 
trial Court they cannot object to the gocument 
being taken into consideration in appeal. L Ram 
SARAN v. GaRaA Devi, 9 Lan. L. J. 32; A. I. R. 1927 Lah, 
888 "n , 830 
E Irrelevant and inadmissible evidence, dis- 

tinction between. s 

A documentcan be objected to as irrelevant at 
any time though a document can be objected to as 
inadmissible as opposed to irrelevant at the first 
hearing only. TL Gautam MUHAMMAD v. Cani ULLAH, 
A. I. R. 1928 Lah. 428; 10 Lah. L. J. 370 P28 
Omission to produce accounts in possession 

of party—Adverse inference. 

The non-production by a party of relevant and im- 
portant documents in his possession leads to the 
necessary inference that such documenis are against 
the comtenticns of such party. M NaTEsA PILLAI v. 
MEENAKSHI SUNDARA MUDALIAR 96 
Persons signing for special reasons, whether 
atigsting witnesses—Person takigg Wenefit under 








— aan 





W tll—Estoppel ggtinst pleading invalidity of Will. * 


e Where a tegpator has for some special reasons of 
his own *obteined the signatures of certain persons 
to the Will, themere*fact that the word 'gawahshud' 
appears above their signatures doesnot make them 


e 


e. 


hd 
“ 


.macy isin issue ina subsequent suit. 
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s . 
attesting witnesses. O MOHAMMAD ALI KHAN ». 
ind ALI Kyan, 1 Luck, Cas. 592; A. I. R. 1928 Oudh 
g . 835 


e . 
Qanungo's statement recorded by Settlement 
Officer, admissibility of. 
4s gtatement’ of a Qanungo, reeorded by a Settle- 
menė Officer in thé discharge of his official duty is 
admissible in evidence under s.35 of the Evidence 
Act. O Lau Harmar Partar Baxusn SINGH v BISHESH- 
WAR BAKHSH SINGH, 5 O. W. N. 299; A. I. R. 1928 Oudh 
307; 3 Luck. 326 422 
Recitals as to boundaries in deed not inter 
partes, relevancy of. 
Recitals as to boundaries in a document not inter 
partes are irrelevant, L GHULAM MUHAMMAD v, KALIM 
Urian, A. I. R. 1928 Lah. 428; 10 Lah. L. J. 370 728. 


Evtdence Act (Lof 1872), ss. 10, 11, 14, 15— 
Criminal trial—HEvidence of similar acis, admis- 
sibility of— Evidence of  previcus conduct, when 
relevant. : i 
In a prosecution for having conspired to bring 

false evidence against a person, the fact that the 

accused hati previously instituted unfounded prosecu- 
tions against the same personis admissible in evi- 
dence under s.11 ofthe Evidence Act 

Section .10 of the Evidence Act applies. only to 





thingssaidor done after thetimo when the common. 


intention was first entertained by one of the con- 
spirators. 

. The admissibility under s.11 of the Evidence Act 
in each case must depend on how near is the connection 
of the facts sought to be proved with facts in 
issue, to what degree do they render facts in 
issue probable or improbable when taken with other 
facts in the case and to what extent would the admis- 
sion of tho evidence be inconsistent with principles 
enunciated elsewhere in the Act. R Hrin Gyaw v 
Eupzror, 6 R. 0; A. I R. 1928 Bang. 118: 29 Or. L. T. 
550; I. L. T. 40 Rang. 41; 10 A. I. Cr. R. 219 491 
—— —— $. 18—Judgment reciting illegitimacy, relev- 

ancy Of, — . 

, A judgment in which the illegitimacy ofa person 
1s recognised is admissible in evidence under s. 13 of 
the Evidence Act where the question of his legiti- 
O Ras PATEH 





Sıxan v. BALDEO SINGH, 5 O, W.N. 124: 2 
Oudh 233; 3 Luck. 416 x a 310 
————-$$.14, 15. See EvrpzNos Aor, 1872, s, 10 
: 24,15 us 
-— SS, 24, 15 7—Criminal Procedure Code (Act 
V of 1898), ss. 10%, 289-—Test Vent aH b 


Magistrate incompetent to make enoui 
i ate 4 quiry——Statements 
made in identification proceedings, eadmissibility 
0 Ce made with hope of reward—No 
inducement vy person in authority— issibili 
ofeonjession. y—Admissibility 
A Magistrate is competent to hold a test i j 
: j identifi- 
cation and even if heis not empowered to deal with 


~ the matter under enquiry,the statements which were 


made before him can be proved under s.157 o the 


Section 161, Criminal Pro 

covers the case where a Magistrate MC re 
8eclion and records a statementgnade to him. - 

e in order thet a @onfession may be inadmissfble 
under s.24 of the Evidence Act it is® necessary that 


there mus be something from whiclseit ean be* 


inferred that the inducement or profit l 
évas given 
the accused by some person who had authority O 
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give it. Itis not enough*for the -accused to enter- 
tain a hope which may turn out to be an idle hope 
that, inconsequence ofhis giving certain informa- 
tion he would be rewarded Wy the Government, C 
SAMIUDDIN v. Emperor, 32 C. W. N. 616; 29 Cr. L. J» 
497; A. I. R. 1928 Cal. 500; 10 A. I. Cr. R. 2235. 225 


-— — $8. 27, 30, 114—Presumption of possessien 
of stolen property—Inference of guilt — Gonflicting 
presumptions—Presumption of innocence, whether 
prevails—Confession of co-accused— Testimony of 
accomplice— Distinction —-Conviction based solely on 
confession of co-accused, legality of. 


The question as to what amounts tB recgnt pos- 
session sufficient to justify the presumption of theft» 
in any particular case, under 8.114 ofthe Evidence 
Act varies according asthe stolen article is or is not 
ealculated to pass readily from handto hand and, 
therefore, the importance to ke attached to possession 
must vary with the circumstances of each individual 
case, " 

There is the normal presumptión of innocence in 
favour of every accused person whose guilt has to be 
proved beyond the possibility of a doubt. 

Wherein acriminal case there is a conflict be- 
tween the presumption of innocence and any other 
presumption, the presumption of innocence prevails. 

The strength ofthe presumption varies according 
to the seriousness of the charge, the greater the 
crime, the stronger being the proof required for con- 
viction. 

The confession of a co-accused under the provisions 
of s. 30 of the Isvidence Act stands on a different 
footing from the testimony of an accomplice. The 


* 


latter is substantive evidence in the strict sense of" 


the term, a conviction may legally proceed upon it 
without corroboration. But the confession of a co- 
accused is not, in itself, substantive evidence and 
cannot be used as the basis of a conviction. It may 
be used only ina subsidiary manner in connection 
with the substantive evidence adduced in the case to 
which recourse must be had in the first instance. 
The conviction based solely on the confession of a 
eo-accused is bad in law. N NECHA v. EMPEROR, A. I 
R.1928 Nag. 213; 28 Cr. L. J. 609; 11 M. L. J.104; 10 
A. I. Cr. Re340 801 


s * 
—— $, 30,— Confession of co-accused, admissibil- 





ity of —Statement inculpating others but exeulpating - 
a 


himself, whether admissible. 


À statement made by an acoused person before it 
can be taken into constderation agaenst a fellow 
prisoner, as is prov@led for in s. 30 of the Evidence 
Ac, must amount to a confession op. the part of the 
maker with respect to the offence with which all are 
charged. It becomes admissible only if it isan in- 
criminating statement which involves the maker as 
it does those persons whom it incriminates. 

Where one of the accused ina case of dacoity said 
that he went to the scene of the dacoity under 
pressure, that in fact he was actually under fear of 
imminent death, that he took no part in the dacoity 
but stood outside the house and then went away : 

Held, that the statement was not a confession but a 
self-exculpatory statement, and gras not admis#ible 
against the co-accied under s. 30 of tha Evidence 
Act C BHADRESWAR SARDAR v. EMPEROR, 47 O.L. J. 
526; 32 p N. 731; 29 Cr. L. J. 527: A. L R. 1929 Cal. 
416; 10A. I. Or. R. 219 % j , 351 
— $8. 32, 34—Deposilions made in toarse of 

* 





- 


= 


e-missible as evidence f 


. 
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enquiry and jamabandis forming resord of proceed- 

ings,- admissibility of.° 2 

A deposition made by the Patwari of the willage in 
the course of an enquiry under the Bengal Land 
Revenue Settlement Raguiation VII of 1822 is not ad- 
rebut the presumption under 
& 50 of the Bengal Tenancy Act. It does not come with- 
in any of the provisions of s. 32 of the Evidence Act. 

Jamabandis forming part of a record of proceedings 
pË such An enquiry and which show an enhancement 
of rent are admissible under s. 34 of the Evidence Act 
being in the nature of books of account, as corro- 
borative evidence but not in themselves substantive 
evidence. Pat DEONARAYAN SINGH v. DWARKA PRASAD 
SINGH eÀ. I. ft. 1928 Pat. 429; 9 P. L. 7.679. 136 


S. 7O—Attestation of mortgage-deed—Ad- 
mission of execution before Registrar—s. 70, whether 
applies—Proof of attestation, necessity of. 

Section 70 ofthe Evidence Act applies only to an 
admission made in the course of proceedings in 
which the attested document is prbduced and not to 
an admission of execution ‘made by an executant 
before, and endorsed bya Registering Officer. 

In a suit on a mortgage attestation of the mortgage 
was denied. The mortgagee examined himself ;and 
stated that the writer and one of the attesting 
witnesses were dead and that he enquired about 
but could not find out the whereabouts of one other 





attesting witness. The other witness stated that he - 


had identified the executant before the Registrar, 
but made no attempt to prove that the executant 
signed in the presence of the attesting witnesses or 
. to prove their signatures: : 

Held, that the attestation was not proved as the 
mortgagee was bound to prove the execution of the 
deed in ths presence of the attesting witnesses through 


* the other attesting witness if he was alive and if he 


was dead to prove the signature of one of the attest- 
ing witnesses. N Dsorao v. Daonpirao, A. I. R. 1928 
Nag. 244 . 576 
—— $8: 91, 92— Third pewsons, whether entitled 
to set up oral contract, in variation of terms of con- 
tract required to be in, or reduced to, writing. 
` By virtue of ss.91 and 92, Evidence Act, even a 
third party, if he wants to establish a partieular 
contract between certain others when such contract 
has been reduced to a document, or,evliere, under the 
law, such contract has to belin writing, can only 
prove such contract by the production of such writ- 
ing. . 

When a particular transaction is required by law 
tobe in a particular form, no one setting up sucha 
transaction, even if he is nota party to it, caw seek to 
prove it except by showing that it was done in that 
form. M Megsaksut SUNDARAM PILLAI v. CHENCHU 
“MUDALIAR, A IR. 1928 Mad.*459 18 


S, 92-sMortgage-deed— Recital of cash con- 








- . Sideration—Oral evidence to prove thet considera- 


tion was not cash, admissibility of. , 
A deed of mortgage recited that it was' executed 
for a cash loan of Rs. 2,900. In a suit on the mort- 


.- gage, the defendant sought to adduce oral evidence 


-to prove that the document was executed not for a 
cash loan but for rent partly overdue and partly 


- alfing due later: e ; 


Held, that the evidence was adfhissible. 

Section 92 of the Evidence Act only excludes evis 
dente which will have the effect of varying, adding 
to or sul tractirfg from’ the erms of a written con- 

è . : 
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tract. lt does not enact that no statement òf fact.in 
a written instrument can be contradicted by oral 
evidence. R Hayes Lin v. Mawne Da,5 R. 822; A.I. 
R. 1928 Rang. 79, e ^C 189 


s. 101—Mortgage— Consideractipn -~Admis- > 


sion of receipt before Registration -Oficer-—Burden 
of non-receipt. . e . 
An admission by a mortgagor of receipt of ocon- 
sideration for a mortgage before the Registrar casts 
the burden on the mortgagor to disprore the ad- 


mission of receipt of consideration. N GovinDAPPA v. 


SONLAL | 149 
S5, 114. See EvipgNOB ACT, 1872, 8. 27. 801 





+ 
3. 114—Execution of -doeument—Considera- 
z -8 2 4 


+ 


tion, burden of proving.. ~ 

The mere signing of a particular entry does not 
raise an irrebuttable presumption of law as to pass- 
ing of consideration "against which no evidence can 
be adduced by the maker of the signature. L EMPEROR 


v. Ram Rane, 29 Or. L. J. 493; 10 A. IL. Or. R. 230: A. * 


I. R. 1928 Lah. 820 ` 221 


s. 114. — Process issued hy Court — Presump-- 


tion as to observance of  formalities—Burden of 
proving irregularities—Execution of decree—Order 
passed gn execution; binding nature of—Parties, 
remedy of —Plaintiff put*in formal posséssion in 
execution—Subsequent invasion of his righi—Fresh 
suit for possession—Cause of action. 

Where a decree for possession has been. duly 
executed and the deeree-holder put in symbolical 
possessien, any subsequent invasion of his rights by 
the jadgment-debtor gives him a fresh cause of action 
„for a suit for possession. 

There is a presumption that a process issued dy 
the Court, which has, been accepted by the Court as 
having been duly served, has been served in the 

“manner, provided by law and with all the formalities 
laid down for the service thereof. Therefore, the 


burden of proving that the formalities required by. 


law were not complied with at the time when 
formal possession in execution of a decrea was given 
lies cn the person wh@ alleges it. | ~ 

An order of the Executing Oourt holding that 
possession ‘of the property in suit has been given to 
the decree-holder is binding on the parties to the 


execution proceedings and it is not open fo either of- 


them to question the correctness of that order on 
the ground of ‘any , irregularity in. procedure except 
‘by way of appeal to the Oourt competent to hear 
‘appeals from the orders ofthe Executing Couré. 

. Wherea judgment of the,lower Appellate Court 
proceeds on a wrong assumption as to burden of 
proof it is liable to be set aside in second appeal. 
L Prana RAMBU, Sonawa, A. I R. 1928 Lah, 910 561 


DS, 145, 155 (3)—Contradiction by pfosecu- 
tion witness—Procedure— Examining investigating 
officer as to* statements mage to him, propriety 
of—Proof of Police diary—Accuseds right to 
copy— Right of witness tobe confronted with pre- 
vious statement. ue 
Wahere the examination of witnesses has been 

reduced by an investigating officer to writing, it is 

undesirable to permit the accused's Counsel to ask 
the investigating offcer if a @prtam witness mad 

a partieular séatÉment to him, even though the 

s. 155, cl. (3) of the Evidence Act is 

n to- permit the putting of such ques- 


4 


~ 


e 


statement. If such 
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Tnesueh circuntstances the written record made by 
the Police Officer is the only proper and right thing 
to, prove to.diseredjt the witness. A copy of a 
statement “made before fhe Police cannot be used 
against a witness until he has be&n confronted with 
it. "o. 
^ The right ptocedurg, therefore, when a prosecu- 
tionewitness is coftradicting himself is to ask the 
Judge to look into the diary and decide whether the 
accused person should not have a copy of the 
copy be granted, the witness’ 
attention must be called to the same before the 
investigating officer is called to prove the record 
made by him. A Kasur Ram v. Emprror, 26 A. L. J. 
139 L. R. 9 A. 30Cr.; 9 A. I. Or. R. 249; A. I. R. 1928 
A11.,280; 29 Cr. L. J. 472 120 


~~ $.154— Witness tendered by prosecution but 
fot examined—Cross-examingtion by prosecution, 
whether permissible. 
Where the prosecution merely tenders a witness 





-as ‘gained over’ without examining him, he cannot 


be allowed to be cross-examined by the prosecution 
under s. 154 of the Evidence Act. Pat Rauwsac Amm 
v. Emperor, 7 Pat. 55; A. I. R. 1928 Pat. 203; 29 Or. L. 
J. 466; 9 P. L. T. 567; 1. L. T. 40 Pat. 102 114 
— 8 155, See EvipENCB Act, 1872, s. 145 120 
8.157. See Evmpgncs Acr,1872,8.941 225 





Execution of decree—Assignment of preliminary 


decree— Application by assignee for recognition 

of transfer and for final decree—Order merely 

accepting transfer—Later application gor final 
decree, whether can be regarded as merely continua- 
tion of prior proceedings. 

Later execution applications in respect of reliefs 

pfayed for in previous applications but neither 
granted nor refused, owing to mistake or inadvert- 
ence on the part of the Court, should be properly: 
treated as a mere continuation of the previous pro- 
ceedings. 
. Where an assignee of a preliminary decree applied 
in time for recognition of his transfer and for 
making the decree final and ghe Court passed an 
order merely stating “transfer accepted” : 

Held, that there was no order refusing or rejecting 
the prayer as to passing of the final decree and the 
application must, therefore, be regarded as pending 
so ag ko make a later application for the game -relief 
merely a continuation of the previous one. M Panva- 


- TANENI MALLIKARAJA PubpU v. KAOHIMALLA NALLA VEN- 


KAYA, A. I. R. 1928 Mad, 971 


Execution sale—Lagd in possession of lessee— 
Purchaser's right to recover rent from lessee— 
Transfer of Property Act (IV of 1882), s, 8 —Agri- 
cultural Trent— Apportionment — Priftciples—Civil 
sea Code xod of 1908), s. 115—Court 
ang to grasp fundamental int—Revision— 
Iaterferene point Revision 

e plaintiff got a ‘decree against anoth 
Sold and purchased the latter's rights in E ern 
paddy land. She was notable to get possession as 
the land was inthe occupation of a lessee.  Sheesued 
the lessee for rent,after thelatter had reaped the 
crops. The lower Appellate Court dismissed the 
suit holding that F the plaintiff had only bought 
the land, and as s. 8 of the Transfer of Property Act 
had no application to execution sales dhe plaintiff, 

$6 og 


375, 


_was not entitled to recover the rent: 


Held, (1) that what passed to the piftchaser at the 
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* . 
Court sale wasthe right, title and interest of the 
judgment-debtor in the land sold and not the land 
as such apd that, as the judgment-debtor wgs en- 
titled to recover rent, the plaintiff was also entitled 
to recover it from the lessee; € 

(2) that agricultural rents are not apportionable, fore 
they accrue once and for all at the time the crops 
are reaped and do not accrue from day to day, an 
that the plaintiff was consequently entitled to 
recover the rent, quite apart from s, @ of the 
Transfer of Property Act: 

Held, further, that the High Court can interfere ° 
in revision where the lower Court hastotally failed 
to grasp the fundamental point of the, case. R Ma 
Hawa Br v. Seix Kuo,5 R. 803; A. I. R. 1928 Rang. E. 

1 e 


Executor—Power to refer questions of law—Con- 
struction of Will—Reference overriding Will. See 
ARBITRATION 821 


Explosive Substances Act (VI of 1908), s. 4— 
"Unlawfully" and “maliciously”, definition of 
— Possession, nature of, to be basis for conviction 
— Possession defined —Incriminating article found in 
joint family house—Possession of particular member. 
Ih s. 4ofthe Explosive Substances Act the term 

‘unlawfully’ signifies not for a lawful object and the 

expression ‘maliciously’ means and implies an inten- 

tion to do an aet which is wrongful, to the detriment 
of another person. 

Possession to be punishable under the Criminal 
Law must be possession with knowledge. 

To sustain a conviction under s. 4, Explosive 
Substances Act, it is necessary that the possession of 
the accused should be conscious and with a par- 
ticular intention connoted by the term ‘maliciously’. 

The mere fact that an article is found in a house . 
belonging to a joint family does not per se render 
every member of the family liable for its possession. 
Jf itis found in the portion of the house of which 
one member has the exclusive use, the presumption, 
which might be reb&tted, is that that member alone 
and none else is liable for it. But where the portion 
of the house in which article is found is not in the 
exclusive possession of a particular member but is 
used by, or is accessible to, all the members of the 
family, thefe ispo presumption that the article is in 
the possession gr cowtrol of any person other tHan 
the house-master or the head ofthe family. But it 
is open to the prosecution to prove that the pos- 
session was with some other member ofthe family 
and that member would be liable to account for it. L 
Dona SINGH v. EMPEROR, AI. R. 1928 Lak, 272; 29 Cr. 
L. J. 481; 10 A. I. Cr*R. 235; 10 Lah. L. J. 408; 9 Lah, 
53 le . a? ` 209 


Factorles Act (XII of 1911),5, 2 (2), (3) — Factory, 
‘employed’, meanings of —Persons employed on pre- 
mises of factory for sale of manufactured arti- 
elesywhether persons ‘employed in factory. 

The word ‘factory’ as used in the Factories Act 
means premises where anything is done towards the 
making or finishing of an article up to the stage 
when it isready to be sold oris in a suitable con- 
dition to be put on the market. ° 

A person, who sells the mẹnufactured artfele, 
though he happens*to occupy a room at (he factory, 
gannot be said to be doing any kind of work 
incidental go, or connected with, the manufactwring 


process or “connected with the articte made", and is 
+ 9 o 
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Factories Act—concld. |. 5.. e Guardian and? minor—Power to manage, whether 
- - € ' involves power to cenatruct buildings—Hardship, plea 
not, therefore, a person ‘employed’ in the factory of. x yd t ® 
within the meaning of s. 242) (3) of the Factories Act. A testamentary guardian cannot fritter away the 
L Prac Narain v. Earppror, 8 Lah. 666; A. I. R. 1928 -minor's funds by building houses and borrowing money 
Lah. 78; 29 P. L. R. 234; 29 Or. L. 3.583. .' 599 ontheirsecurity even though the Will confers on 
Forgery—Institution af false claim on basis of him full powers of managing the minor's property 
. forged document—Gravity of offence—Accused not and empowers him eventosell it in order ¿to invest 
entitled to leniency. _ the proceeds more profitably. i te 
The institution ofa false suit against an illiterate A guardian cannot complain ot hardship whereshe 
man on the basis of a forged document constitutes has been guilty of gross dereliction of duty.in safe- 
a very serious offence which disentitles the accused guarding the minor’s interests. L THAKAR Das 9. 
to any leniency from Court. O Umrao Kuanv. Em- “NARAIN, 9 Lah, L. J. 488; 29 P.L. R. 46; A. I. R. 1928 
è i d we p^ E pi E T 1997 Oudh. 630;  Lah.90 165. 
r. L. J. : , i. Or. R. 2 90 
General Clauses Act (X of 1897), 8.3 (20). See Guardians and Wards Act (VIII of 1890), ss. 7, 
Succession *CertirroaTe Act, 1899, s. 16 696 17— Guardian for property —Appointment—Matter 8 


NM to be considered. 
*Ghatwall tenure in Birbhum, inalienability of— j f f dian £ “th 
` Sonthal Parganas Rural Police Regulation (IV In the caseof appointment of a guar SERA : 8 
1910), effect of—Non-liability of tenure for sale property of a minor, the Court has to decide fist 
2n erceution o deste. whether the appointnfentofa guardian is necessary, 
"The Sonthal Parganas Rural Police Regulation, - and, having decided that it is, 1t rien select ae 
1910, has not the effect of removing the inalienabil- among those who are willingto act, the person, w30 
ity of a ghatwali tenure in Birbhum and its con- is most likely to manage the property best, and the 
sequent immunity from sale in execution ofa decision of both points depends solely, as is laid 
personal decree against the ghatwal for the time down in ss. 7 and 17 of Guardians and Wards Act, on 
being. 7; 00 what is for the minor's welfare. = | 
It is beyond judicial powers to inquire into the . The matiers mentioned in s. 17 to be considered 
present utility of an ancient incident of a tenure in deciding whatis for the minor's welfare are id 
and to annul it and its enjoyment by the ruling . chief matters for consideration in that connection out 
power, whenever in its opinion the incident has they areell subsidiary matters on which the decision 
survived its usefulness. P OC Asuurosu Dro Guatwar of the main matter, the welfare of the minor, depends. 
v. BANSIDHAR SHROFE, A. I. R. 1928 P. O. 177; 48 O L. Certain people.may have a claim or right, in 
J. 64; 55 M. L. J. 7; 320, W.. N. 880; 9 P. L. T. 549 ordinary circumstances to manage a minors property, 
' Í 730 such as his father or his mother, but nobody can 
Gift over—Defeasance. i possibly havs any claim or semblance of a claim to be 
In Indian Law the gift over corresponds with the deemed by a Court to be the best manager of it or to 
terms of s. 31 of the Transfer of Property Act andis be appointed to that ee ——Má 
a condition superadded to a transfer of property , The putting forward of suc 1h eae ee v 
that the interest should cease to exist in case a Ìn itself fairly good evidence of t saban Poa ori i 
specified uncertain event shall happen or in casea person who puts it x des ag 1t p NI 9 
certain specified event shall not happen. Where there benefit himselfout of f 098 Now. 909 3 83 
has been no defeasance the gift over cannot come GUNWANT Rao, A LR RBS 
Kuan 1 Luck, Oas 592: A L R 1928 Oudh 67 838 —— $S 33, 43—Application by, guardian to in- 
Government of Indla Act, 1915 (5 & 6 Geo, V, œ, ?hule, suw on sbehaly of- ward Rejection or Ap. 
.61). See O. P. O. 1908, O. XXXIII r. 10,11 173  Pication—Appeal—Power of guardian to institute - 
S. 106. See Mapras HIGH COURT (APPELLATE suit without p iis es : 
SIDE) Rotzs, s. 23 "E 206 There is no provision in the Guardians amd Wards 
— —$. 106—Indian Legisature, power of, to Act which kein it necessary for a guardian ap- 
make rules pertaining tc Court-fees on Original Side, pointed under the Act to ask for the Court's per- 
There is nothing to prevent the Indian Legislature mission before he institutes a suit on behalf of his 
from making rules pertaining to Court-fees applicable — ward. T ate ra 
to the Original Side of the High Court. M YeLUMALAT An order dismissing an application by a guardian 
v. OupPauMAI$ 54 M, L. J. 263; A. I. R. 1928 Mag. 385; for permission to institute a suit on behalf of a- 
27 L W.760 ^ 173 minor does not fall within, Dy obe of s. D. of 
Grove—Waj ib-ut-arz—Tenant cutting edown trees— gx nis Aer Bot resent tha pepe oni 
Character of grove, whether lost — Right to plant | bringing a suit, ifhe is so advised, but in bfing- 
ere a wait! E TE PE aa ing the suit he acts at his own risk and will mot 
3 jib-ul-arz described the existing groves itled to the indemnify which is conferred 


: enti 
and stated that in future no one else shall be o guardians acting with the advice ofthe Court 


entitled to plant a grove without the consent of the under sub-s. (3) of s. 33 of the Act. A TASKIN FATMA 

zemindar : v. MUHAMMAD Moni BAKSE, 26 A. L. J. 290; A. I. R. 

Held, that such a contract did not prevent the 43: f ae 56 

: : 1928 All. 259; 50 A. 535 

^owner of a grove from planting new trees in a i ; 
grove which had existed prior to the Record.of  —————- s. 35—Surety bond by guardian—Applica- 
Rights. A NasmATYAR KHAN v. BRIJ Lar, L. R. 9 A. 12 tion by ward on attaining majority for assign- 

© Rev. A.I. R.1928 ATL 119; 12 R. Ð 161 672  mént—dJurisdiction to assign—Inquiry as toebreach * 
Guardian ad litem, appointment of—Notice to aig bond—Separate suit, whether necessary. : 
minor, necessity of. See O. P. C., 1908, Q. XXXII, Section 35*'5f the Guardians and Wards Act is 
Rd . . e 521 applicable to tl cafe of a ward attaining majority 
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Guardians and Wards Act—conclá.* 
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s 
and applying for assignment of the bond executed 
by thé guardian. ° 
Under s. 35 of the Act the Court is bound to 
assign the bend, on beifig satisfied that the engagement 
of the bond has not been MÉptup. ° 
Where on & perusal of the accounts a Court has 
reason to think that, at least in respect of some 
monies received in,regpect of the property of the 
ward, they have not been duly accounted for, it is 
reasonable to hold that there is ground for being 
satisfied that the engagement has not been kept up, 
and the ward should not be referred to a reguler 
suit for the purpose of satisfying the Court that 
the engagement has not been kept up. M GOPALA- 
KRISHNA SWAMI NAICKER v. SRINIVASA IYENGAR, A. I. R. 
1928 Mad. 545; 94 M. L. J. 671; (1928) M. W.N. 423; 
28 L.*W. 71; 51 M. 683 894 


— —— 8. 43. See GUARDIANS AND Warps Act, 1890, 
8.93. 6 


——- $8, 47 (1), 48—Minor—Ezpenditure sanc- 
tioned by District Judge—Appeal, whether lies— 
Amount, whether can be impeached in revision— 
Revision under s. 48, scope of—Civil Procedure 
Code (Act eV of 1908), s. 115. 


e No appeal lies under s. 47 (1) of the Guardians 


and Wards Act from an order granting sanction for 
incurring an expenditure. a ,* 

An application for revision under s. 48 of the 
Guardians and Wards Act can be entertained only 
on'any of the grounds on which an application for 
reyision under s, 115 of the Civil Procedure Code 
may be entertained. s 
“No revision lies in a matter which is purely a ques- 
tion of amount anda question of discretion in the 
Court, N JAMNABAT v, Goran, Das, A. I. R. 1928 Nag. 291 

. 
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Hindu LaW—Adoption by widow—Adoption to - 


person having no property, validtty of. 

An adoption by à widow is not necesarily invalid 
merely becauss the person to whom the adoption is 
made has left no estate. M Suxpevposs RAMPRABAD v. 


" Ogort Bar, A. I. R.1928 Mad. 118; 27 L. W. 145; (1928) 
5 


M. W. N. 821 . 

———— Divesting of estate— Absolute estate 
acquired by widow under Will of husband, whe- 
ther po e 
Per Phillips, J.—AÀn adoption by a widow will 

divest her even of an absolute estate left fo her by 

her husband by Will. ; 


Per Reilly, J., (contra).— The divestment which, 


follows an adoption made by a widow affects only 
rights which have devolwed on her by inheritance or 
survivorship and does not affect rights obtained by 
her by devise under a Will from her husband. M 
SUKHDEVDOSS RAMPRASAD v. CHoTI Bar, A.I. R. 1928 
Mad. 168; 27 L. W. 145; (1928) M. W, N. 321 5 


— L2 — —— Mayuka Law-—Prohibition to ‘adopt, 
‘whether must be express—Implied prohibition, whe- 
ther inferable from absolute bequests im favour of 
widow. 

Under the Mayuka Law prevailing in the Bombay 
Presidency, a prohibition by the husband, to adop- 
kan his widow need not be express. It may be 
implied. A e 
eBut such af iffplied prohibition cannot ‘be 
inferred from a mere absolute dispoftion in favour 


of a widow, which leaves her able, if s&& wishes, to * 8 


endow an adopted son with her lusbamd's property 


* 
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M SUKHDEVDOSS RAMPRASAD v. OHOTI Bar, A.I. R, 1928 
Mad. 118; 27 L. W. 145; (19287 M. W. N. 321 5 
— — — Alienation-—F'ather's power to alienates 

A Hindu father is not entitled to sell joint family 
property where there are no debts or pressure on 
the estate, with a view to extend afamily business * 
or to carry on money-lending. S RATAN SINGH GULAB- 
SINGH v. Nanik RAM CHATOMAL, 208. L. R. 220; A. I. Ru 
1927 Sind. 219 183 


* 
————————-——- Tegal  mecessity—Recitals in old’ 
deeds, evidentiary value of. 

Recitals in deeds cannot, by themselves, be relied 
upon for the purpose of proving assertion of facts 
that they contain. They are certainly s@me kinds of 
evidence and ifthe recitals happen to be in a®docu- 
ment sufficiently old they become more and more 
weighty as time goes on. But such recitals can never 
be conclusive evidence. C ApHA& CHANDRA BHATTA- 
OHARYA v. SUSHILA SUNDARI PaL 35 
———— by widow—Assent of presumptive 

reversioner, effect*of. 

When the presumptive reversioner. assents to an 
alienation by a widow, itis cogent evidence of the 
necessity for the transaction. M NarrsA PILLAI v. 
MEENAKSHISUNDARA MUDALIAR 96 


Daughter inheriting father's property— Mort 
gage qdo raise loan for marriage of son—Rever 
sioners parties to transaction—Suit by one rever- 
sioner to set aside alienation—Estoprel. . 

Where a woman who had inherited her father’s 
property raised money by mortgage thereof for. the 
marriage of her son, and .the reversioners were 
parties to the transaction and attested the deed, 
and one of such reversioners subsequently sued to 
set aside the alienation : 

Held, that the plaintiff who was a party to the 
transaction was clearly estopped from seeking to 
impeach the alienation. 

Quære:— Whether the marriage of a son isa neces- 
sary purpose resulting in adebt binding on the 
estate. ° 

Per Srinivasa Aiyangar, J.—Alienatiens by limited 
owners are binding on the estate not only where 
they are shown to have been for necessary or pro- 
per purposes but also where they are obtained gfter 
a bona fide inquiry with regard to the purpose of the 
alienation. M Srftivaga RAGHAVA OHARIAR v. RAJA 
GOPALA CuaktAR,(1927) M.W. N. 231; -A. I. R. 1927 
Mad. 438; 54 M. L.J. 618; 27 L. W. 838 . 525 


—  — —Jolnt famlly—Alienation by father for pur- 
chasing another house—N qcessity. 

À Hindu father whg has a residential house is not 
entitled to alienate ancestral property for purchas- 
ing 8 better hpuse, when there is n\thing to show 
that the old house is ins@fficient for the needs of the 
family. L Lassa Rau v. ABDUR RAHIM Kuan, 29 P. L. R. 
222. A. I. R. 1928 Lah. 437 = 448 


Alienation by manager—Suit by 
minor members to set aside sale—Alienation partly 
for necessity —Questions for consideration. 

When the question that arises is whether a gale by 
either the father or the manager of a joint family 
entitled only in certain circumstances to alienate the 
entire family yroperty is bindieg on the junior 
members of the famify, the proper thing te be con- 
sidered is whether the circumstances under which 
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the power vas purported to be exercised were such 
that he could validly exercise the power, Once the 
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power is held to be properly exercised? no further 
question arises as regards the necessity for the sale 
or the utilisation of any balance out-of the cofisidera- 
tion either received by the vendor or. with regard to 
which there is no finding that it was necessary either 
for family purposes or otherwise. 

If the sale should be found to be substantially for 
purposes binding on the family, the mere fact that 
in respect of a small portion of the consideration no 
necessity has been proved or shown cannot affect the 
şale or the exercise of the power of sale. 

If aman of ordinary prudence, who is the ideal of 
the law,.in respect of his own property or in respect 
of property wleich heis in charge of as manager of 
tpe fami®r would in those circumstances have alien- 
ated the property for the purpose of raising the 
amount required for the interests of the family, 
then it must be considered a case where the sale 
was substantially for necessity. ; 

In all these cases what the Court has to look at 
is the state of things when the alierfhtion was made 
and the purpose for which the alienation was made 
or stated to be made, 

Jf an alienation was not made for the purpose of 
paying off prior debts, the mere fact that the 
money raised was afterwards utilised for payment 
of such debts would not render the alienation valid. 

Ina suit by à minor Hindu son to set aside an 
alienation by his father it was found that out of the 
sale amount of Ra. 580, Rs. 325 alone was for neces- 
sary purposes but there was nothing to show- that 
the items were capable of being sold in separate 
lots, or that the discretion! of the father was not 
properly exercised: 

Held, that the sale was wholly binding on the 
minor son. 

The proportion of the price to the amount of actual 
necessity is no doubt a factor, ordinarily an im- 
portant factor; but that is not the sole test to be 
taken into account in adjudicating on such matters. M 
SaTHAPPAN AMBALAM V, VADIVELU PILLAT, A. I. R.1928 
Mad. 450 106 


— Joint family—Dayabhaga Law—Right of 
survivorship not recognized. 

It is, elementary lawthat in the caseof a Hindu 
joint family governed by the Dayabhaga® Law, on 
the fleath ofa joint owner his skare “in the proper- 
ties does not pass to the survivor buf to his own 
heirs. P.GO.HrwuLATA DEBI v. SATYA CHARAN BANERJH, 
5 0. W. N. 652; A. I. R. 1828 P. O. 248 642 
———— —— —— — Debts— Presumption of benefit of 

family—Inselvency-—Debts not  joint—Members of 

family, adjudication of, as insoltents. ° 

All the membexs of a joint Hindu family cannet 
be adjudged insolvents in respect of debts contracted 
by a member for which they are not jointly liable. 

There is no presumption that a debt contracted by 
a manager ofa joint Hindu family is congracted for 
the benefit of the family. L Pars RAM v. AMIR 
Guanb, 10 Lah. L. J. 207; A. L R. 1928 Lah. 354 464 


— ——- Disruption of family—Jointness of 
property, presumption as to—Onus of proof. 
Where there has been disruption of a joint Hindu 

family there is a strong presumption of a complete 
partition having taken place and the burden of 
proving thaf a particular property is joint lies heavily 
on the party alleging it. L DAULAT SINGH v, GURDIT 
Sınan, 10 Ban. Lr. al, 336 . s 714 

s-«—— a Manager, 
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powers of—Settlement of 
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claim—Giving up of substantial claim, validity of 
—Minor members of family, whether bound. 
Although the manager of a foint Hindu family 

has power to settle eaccounts®and, in the course of 

such settlement, to grant any reductions and accept 

a smaller amount in full discharge of a debt due to 

the family, he canffot validly ‘give up a valuable 

claim of the family and extinguish it without any 

return or consideration out of mere charitable o9 

sympathetic motives. M Konpur DASRATHARAMA REDDI 

v.IxpooR Narasa REDDI, A. I. R. 1928 Mad. 601; 51 M. 

484; 28 L. W. 77; 55 M. L. J. 109 329 


- Joint family—Presumption of jointness— 
Acquisition of property in name,of one person, 


effect of—Nucleus of property, necessity of—Ac- 


quisition of joint property without nucleus—Co- 

parcenary, requisites for formation of. e 

The presumption of Hindu Law is that ever 
Hindu family is joint in food, worship and estate and 
that a party who desires to establish the contrary 
must prove it. 

If once a family is proved to have been a joint 
Hindu family then it is a mattes of abselute in- 
difference whether the name of one or the other 
member of the family appears in a particular docu- 
ment evideneing the acquisitign of property. 

There is nothing either in theory or practice which 
excludes the possibility of members of the same 
family starting à family fortune holding it as 
members of a joint Hindu family and thereby 
clothing it with all the legal qualities and incidents 
of joint faifily property. 

For the farmation of a co-parcenary in Hindu Law 
nucleus of property is not absolutely necessary, pro- 
vided the persons constituting it stand in the relatio 
of father and son or other relation requisite for a 
co-parcenary system and those persons by living, 
messing and worshipping together and throwing all 
the property acquired jointly into one common stock, 
manifest their intention to deal with one another and 
with outsiders as members of a co-parcenary system 
under the Hindu Law. $ SANWAL Das v. Kurk Mat, 10 
Lah. L, J 27; A.I. R. 1928 Lah. 224; 9 Lah. 470 779 

Kshatriyas, gotras of. 

Though Kshatriyas and Vaishyas have no gotras 
of their own, the gotra pravara of their family priests 
should be considered as belonging to them. O 
Lar HARITHA PARTAP BAKHSH SINGH v. BISHESHWAR 
BAKHSH Sinan, 5 O. W. N. 299; A. I R. 1928 Oudh 307; 
3 Luck. 326 422 


i 4 Ld 
Maintenance decree in favour of widow 
charged on particular family? p operty— Subsequent 
purchaser in execution of money-decree binding 
on family-g Priority—Creditor of deceased testator 
having simple money-decree—Right to — proceed 
against specific legatees-—— Administration action, 

necessity for. — . 

A charge on joint family property created by a 
decree for maintenance payable to the widow of a 
member of a joint Hindu family takes precedence 
overthe right of & subsequent purchaser of the same 
property in execution of a money-decree binding on 
the family. : 

A creditor of a deqpased testator is entitled to 





proceed against any portion ofSthe*estate of thee 


deceased includi@g the portions in the possession of 
general gor specific legatees. If the crediter wishes 
to procesd agaigst pgrticular property in the hands 
of the legatees, he must, however, take appropriate 


e + 


e estate. The »lai 
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proceedings, sufh as an administration action in 
which the respective rights of all parties can be 
determinegl. Where, however, no such proceedings are 
taken and the creditoreis content to takes mere 
monsy-decres, a purchaser in execution of that 
decree cafinot, claim priority over a prior charge 
cred in favour of a particular legatee by the 
test&tor. id et 

elfa creditor of a'decsased person desires to ques- 
tion any aet of administration by the legal repre- 
sentative of the deceased he can do soonly in a 
properly constituted administration action in which 
are made as parties, all persons who have acquired 
oreare claiming rights under or through the legal 
representative. The Court will then have to ad- 
judfcate on the acts of the administration and deter- 
mine the rights of other parties with regard to the 
elfims advanced in the action. The Court in such 
an action taking over the adntinistration itself may 
in its discretion deem it necessary to disturb any of 
the alienations effected by the legal representative 


‘and provide otherwise for the payment and satis- 


ion of the debt of the creditor. M RAJAH OF 
LUE y. VENKATAPPA NAYANIM, 27 L. W.544; A. L 
R. 1928 Mad. 713 872 
Mitakshara School—Gift of immoveable 
property by husband %o wife—Stridhanj succession 
to—Wife’s power of alienation over such proper- 
ty —Construction of deed of, settlement disinheriting 
settlor's son and giving entire property to setilor's 
wife, with gift over to grandson on attaining magor- 
ity—Condition subsequent—Provisionin favour of 
unborn person inoperative under Hindu Law (since 
modified by the Hindu Disposition of Property Act 





l : (XV of 1916) —W hen ulterior disposition not valid, 


prior disposition not thereby affected—Transfer of 
Property Act (IV of 1882), ss. 28, 30. 


According tothe Mitakshara School of Hindu Law, 
when a husband makes a gift of immoveable pro- 
perty to his wife, such property is taken by her as 
stridhan and is descendible to her heirs and not to 
his, and would devolve first on her daughter and 


. her daughters daughter and failing them on her 


daughters son; but over such property she would 
have no right of alienation unless the gift was 
coupled with an express power of alienation or 
unless there are words of sufficient amplitude to confer 
i on her. bí 

» On the 4th September, 1875, Raja Jaswant Rai, a 
Hindu governed by the Mitakshara School, executed 
adeed of gift of his selfacquired property, tie 
material terms of whieh are set out inthe judgment 
of their Lordships. The settlor’s intention clearly 
wis to disinherit his son Balwant Singh, and with 
a view to effectuate this object, he made a gift of 
all Ris property in favour of his (the settlor's) wife, 
Raai Kishori. The deed declared that she was 
appointed his successor and representative “subject 
to the following conditions". Under Condition I the 
villages were to be owned by the Rani just as the 
settlor owned them; and complete possession was 
to be given to her. Conditions VI and VII dgclared 
(in effect) that if a son was born to Balwant Singh, 
that son on attaining majority was to take the 
iff, a son ef Balwant Singh, was 
he brought ehe present suft in 


in 1894, an 
He roperty from the 


1916 to recover possession of the 
Rani. He claimed that under the d ft 
as entitled to succeed to the propery on attaining 
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majority and, that, even if the provisions of the 
deed in his favour were illegal and void under 
Hindu Law (as created in favour of an unborn 
person), still the Rani took only an estate fimited 
in point of duration whigk determined when he 
attained majority, so that (his father Balwant Singh 
being then dead) he thereupon became entitled .to 
come in as next heir of the settlor Jaswant Rai; in 
other words,that he was (inany event) entitled fo 
succeed, not under the deed, but as heir of the 
settlor. 

Both the lower Courts (the District Judge and the 
High Court) found that the provisions of the deed 
in favour of the plaintiff, who was not then born, 
were illegal and void under Hindu L&w, and this 
finding was not challenged by the plaintiff béfore thee 
Privy Council. 

The sole question, therefore, which their Lordships 
had to determine was whether, “as contended for the 
defendants, the Rani took the estate, subject to a 
condition of defegsance in the event of the plaintiff's 
attaining majority, and this condition subsequent 
being void, the Rani was entitled to retain the estate 
freed from the condition, or whether, as contended 
for the plaintiff and held by the High Court, the 
Rani only took a limited estate as custodian of the 
property until the plaintiff attained majority, when 
her estate was determined, and the provision in favour 
of the unborn son being illegal, the estate passed as 
on intestacy to the heir of the settlor—that is to say, 
to the plaintiff.” 

On a proper construction of the deed, their Lord- 
ships held (differing from the High Court): 

(1) that the Rani and her successors took an 
absolute estate subject to defeasance on the happen- 
ing of acertain event, the attainment cf majority by 
a son of Balwant Singh ; 

(2) that the provisions in the unborn son's favour 
amount to & condition subséquent: 

(3) that the invalidity of the ulterior disposition 
did not affect the prior disposition ; 

(4) that the intention ofthe settlor was wholly to 
exclude the heirs ofthe settlor as such asa means 
of keeping out his son (Balwant Singh’, and that 
it was not open to the Court to adopt a construction 
which let them in. 

{Judgment of the High Court affirmed upon a differ- 
ent ground.| P. C. Rao NansixGH Rao v Brerr Mfua- 
LAKSHMI Bar, Æ. I. R. 1928 P., C. 156; 55 M. L. J. 42; 48 
O. L. J. 106; 50 A. 375; 28 L. W. 171; 32 C. W. N. 1065; 
26 A. L. J. 897; 30 Bom. L. R. 1331; 5 O. W.N. 
951 703 


— Mithila Sghoof—Gift by husband to wife— 
Distinction between pureandsimple gift and gift 
Yor consideration  (hiba-bilewaw)—Absolute title 
conveyed to wife wit power to alienate—Hiba-bil- 
ewaz treated as sale under Muhammadan Law. 


On the ljth April, 1876, by a deed described as a 
hiba-bil-ewaz, one Durga Dutt, a Mithila Brahman 
governed by the Mithila School of Hindu Law, 
transferred to his wife Musammat Anuragin Bahuasin 
(hereinafter for brevity referred toas the Bahuasin) 
the property in suit for a consideration of Rs. 41,000 
odd. The District Judge held, on the evidence, 
that the transfer by the husbang to the wife in 91876 
was a bona fide and not a nominal or illusqry transact 
tion. He held further that Durga Dutt made over 





possessio | of the property to his wife in pursuance of 
the Aiba-bil-ewaz. * : . d 
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On appeal to the High Court, the leamed Judges 
(Das and Foster) differed'on the question wheher 
under jhe  Aiba-bil-bewaz, the Bahuasin teok an 
absolute title which entitled her to alienate the 
property conveyed to lær. Das, J., held that a 
Durga Dutt was goverüed by the Mithila Law, the 
gifts that he made to his wife did not convey to her 
an ,absolute title giving her the power of alienation. 
Foster, J., having takena different view, the case 
went (under s. 98, Oivil Procedure Code, 1908), 
before the learned Ohief Justice, Sir Dawson Miller, 
who agreed with Foster, J., and held that on a 
proper construction of the document of 1876, full 
rights were copveyed to the Bahuasin by Durga Dutt, 
and she hgd an absolute title in the property. 
*On appealto the Privy Council, their Lordships, 
while conceding that under the Mithila Law “a 
simple and pure gift by the husband to the wife 
did not convey to her absolute ownership, and that 
she took it only for her life without any right of 
alienation unless power of alienation was expressly 
conferred on her", came to the aonclusion that, upon 
the construction of the document of 1876, the terms 
of the transfer in this case actually conveyed all the 
rights of ownership to the Bahuasin and that she took 
the property in full right of ownership, with 
the power to alienate. Their Lordships further 
held that the gift was not a gift pure and simple 
but one for consideration and that, consequently, 
the limitation imposed by the Mithila Law, which 
declares that gifts by husbands will only convey a 
life-interest to the wife, did not apply. P. C. HITEN- 
DRA SINGH v. RAMESHWAR Siwah, A. I. R. 1928 P. C. 
112; 9 P. L. T. 295; 26 A. L. J.052; 32 OC. W. N. 762; 48 
C. L. J. 85, 28 L. W. 12; 7 Pat. 500; 55 M. L.J. 
615 858 


Partition—Division between son and grand- 
son by deceased —|son—dMother's right to equal 
share. 

A Hindu female is entitled to a share in the case 
of a partition of her husband’s prqperty between her 
son andagrandson by adeceased son. A BABUNA 
Kunwar V. JAGAT Narain SINGH, 26 A L. 2.293; A, 
I. R. 1928 All. 330; 50 A. 532 610 
———— Succession—Illegitimate sons of Thakur, 

whether Sudras—Succession to collaterals. s 

Illegitimate sons of a Thakur are Swdras and can- 
not succeed to the estate of collattrals sas heirs. O 
Ras PATEH SINGH Y. Batpgo Sines, 5 O. W. N. 143; A. 
1. R.1928 Otdh 233; 3 Luck. 416 310 

Widow-—Acquisition of property out of sav- 
ings—Property, whether stridhan— Tesis, 

In the absente of a clear intgntion to kgep it 
separate, property purchased by a widow out of the 
savings from thé‘ncomeof the estate of her decen$- 
ed husband, does not constitate her stridhan, but 
forms part of the corpus ofthe estate and passes to 
the reversioner after her death. N Yasopisar v. 
GOVIND GOPAL = 569 


———— Ancient alienation—Sutt by rever- 
sioner io set aside alienation— Quantum of proof. 
In a suit by a reversioner to set aside an ancient 

alienation by & Hindu widow where it is not easy 

to get reliable evidence of the circumstances which 
lad fo that alienation, the evidence required to 
prove the necessity of the transsttion need not be 
so complete as jn the case ofa more recent transac- 


tion. M NATESA PILLAI v, MEENAKSHISUNDAR& MUDA- 
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Widow, compromise by, binding nature 87. 
A compromise entered into by a Hindu widow and 
not vitiated by fraud or collusion,ut made bona fid 
for the behefit of the estate and not for the personal 
advantage of the limited owner, is binding on the 
heirs in reversion, and in this respect a cor promise 
stands on the same foeting as a decree on contest. " 
The true character of a transaction of this kind is 
not, that it confers a new distinct title on the parties 
to the arrangement, but that it merely has the effect 
of curing the imperfection of existing title asserted 
by the parties, the assumption being that there is an 
antecedent title of some kind in the parties, and the 
agreemen; acknowledges and defines what that title 
is. . 
It is very doubtful whether preliminary negotfa~- 
tions and drafts preceding a compromise can be pro- 
perly received in evidence to explain or assist ifi 
the interpretation of the terms of the compromise ag 
finally taken down in Court. M SmaNMUGA MUDALIAR 
v. KAVERI Amma, A. I, R. 1928 Mad. 708 539 


Wili—Bequest to wife— Absolute estate— 

Construction. . " 

Where a Will by a Hindu in favour of his wife 
declared her to be the malik ofallhis property, and 
there was ng word in the Will to suggest that the 
widow wasto take less than $n absolute estate, no 
one else than the widow took the benefit under the 
Will, and there was no object in the testator making 
such à Will av allif he intended his wifeto take only 
a widow's estate: 

Held, tlet the Will conferred on the widow an 
absolute estate. M Sukprevposs Ramprasap v. OBOTI 
EN L R. 1928 Mad. 118; 27 L. W. 145; (1928) M. W, 

.32 5e 


Hindu Widows’ Re-marriage Act (XV of 1856)— 
Re-marriage allowed by custom—Widow whether 
forfeits her rights by re-marriage. 

The provisions of the Hindu Widows’ Re-marriage 
Act XV of 1858 are inapplicable in the case ofa widow 
who is permitied by the custom of her caste to 
re-marry, and such a widow does not, by re-marriage, 
forfeit the propertyinherited by her from her first 
husband. O Ram Lan v. Jwana,5 O. W. N. 454; A. T, 
R. 1928 Oudh 338 791 


Income Tax Act (XI of 1922), s. 4, cl. (3)--Sums 
vemitted ffem outside British India to British India 
——Exemptiou on ground of money being used for 
charitable and religious purposes—Allotment to trust 
before remittance to British India, necessity of. 


In orderto secure exemptiof from payment of 
income-tax on moneys sent from outside British 
India to Brigjish India on the ground that they 
were spent on charitable and religious institutions 
in British India, it must be shown that the moneys 
were impressed „with a trust before they left Yor 
British India. If is not sufficient to allot them to 
a trust after their receipt in British India M 
COMMISSIONER OF INcOME Tax v. MAHOMED Kassim, I. L, 
T. 40 Maa. 45; 54 M. L. J. 226; A. I. R. 1928 Mad, 371; 
27 L. W. 817 322 


s. 10 (2) (il) —Income of business — Assess- 
ment — Deductions—Pnterest on ecapSal borrowed 
for business owjsitle British India, whether “can be 





— 


e ededucted. a 


In: caldhlating the | taxable profits or gains of 
business under "s. 10°ofthe Income Tax Act, the 


. * 
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' in'respect 
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deductions to-be made are such deductions as 
represent sums of money which it is necessary to 
pay out in érder tœ earn the very profits which are 


' ander review to be taxeel. 


“The business" in s. 10 (2) viii) means the business 
in Hyitislf India, the income of which alone is liable to 
axed. . e 
Ded here a business was carried on by a Nattukottai 
‘@hetti, inter alia, in Madras, where his head office 
was, and in Ipoh inthe Federated Malay States and 
money was borrowed by the assessee and interest 
paid therefor in Madras and used as capital in the 
conduet of the Ipoh business: | 
ield, that in ascertaining the taxable income for 
the Madras b genie deductions eould not be allowed 
of interest paid in Madras on capital re- 
mitted to the Ipoh branch. M COMMISSIONER OF 
Tecoue-Tax v. SOMASUNDARAM CnETUIAR, 27 L. W.432; 
54 M. L. J. 436; A. I. R. 1928 Mad. 487 369 


s. 67—- Assessment on income of business not 
owned by assessee, whether ultra  vires—Suit for 





- refund, maintainability of—S. 67, whether ultra. 


vires—eZrror ofedescription of assessee, effect of. 

The Income Tax Authorities issued notice on the 
plaintiff, a Medical Practitioner, describing him as 
the proprietor of a pharmacy to make,a return of 
his income. He sent the form back without, making 
a.return and he was assessed upon the income of 
the pharmacy. The plaintif thereupon instituted a 
suit against the Secretary of State for refund of 
the money paid, alleging that he was notthe pro- 
prietor of the pharmacy and that the assessment was, 


uently, illegal : : 
n ums that the suit was barred under 8.67 of the 


Gncome Tax Act, . 
Assessment of a person upon the income of a 

business which does not belong to him cannot be 

said to be ultra vires, though it may be erroneous. 

A mereerror of description is not a good cause 
for refusing to make a return or for invalidating an 
assessment made. 

Section 67 of the Income Tax Act is not ultra vires. 
R Dr. RB. N. SINGHA v. SECRETARY OF STATE FOR INDIA 
IN Councin, 5 R 825; A. I. R. 1928 Rana. 10 180 


Injunction—Suit for mandatory injunction—S pecial 
inpurip, necessity of. -" Qr 
Ina suit for mandatory injunction it is necessary 
to prove special injury or substantia? damage. L 
BHAGWAN SINGH v. HARI SINGH — 568 
—.e———- Vacant site, possession . of —Defendant 
using site for cattle and erecting manger, etd— 


Owner's right to injfnetion. —— : 
«In case of vacant site possession follows title and 


the collecting of eattle and erecting mangers, pegs 


anda platform does not amount te dispossession 
of the owner disentitling him to bring a suit for 
mére.injunction. L MUHAMMAD AMIN KHAN v, e 


Insanity, what constitutes. See PENAL CODE, ae 


84 a « 
Insolvency—Reference regarding debt by insolvent 
without leave of Court, validity of -Awaré, legal- 


ity of. 


- It is not competent to an insolvent to refer to. 


arbitration tH mter of a par ticular creditor without 
obtaining the leave of the Court:ang an award follow- 


ing suck a reference without leave, af Court is $2 


nullity. L Tursr Rau v. MOHAMAD Anar, A.M, R.-19 
Lah, 738 x 373 
* 


INDIAN CASES, 
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e 
Interest—Inierest decreed at high -rate-—Power of 
ve to nefuse to award interest after date of 
ecroe. v 
Where interest at a high rate, eg., 24 per cent. 
perannym has been decreed there is no justjfication 
for allowing interest after the decree. L BUuLAKI Mar 
v. PEsRICHA ENGINEER, A. I eR. 1928 Lah. 811 416 


Mortgage by pardanashin lady—Rate of 7} 
per cent. interest——Üompound interest with siz 
monthly rests in the event of failure to pay &n- 
terest —Stipulation to pay compound interest, whe- 
ther reasonable. . 

A pardanashin lady executed a  mortgage-deed, 
with full comprehension of' its: contents and 
effect agreeing to pay interest at 74 per cent. 
per annum and in the event of integest being not 
paid, to pay compound interest with sixemonthly 
re 





sts : 

Held, that the stipulation about compound interest 
was reasonable O Patras KUER v. SHEORAJ SINGH, 
1 Luck. Cas. 330; A. L R. 1927 Oudh 545 827 


Interpretation of Statutes—Absurdities should be 
avoided, ‘ 
lt ‘is a cardinal doctrine of the construction of 

Statutes that an interpretation, which would reduce 

the Statute to an absurdity, should always be avoided, 

R MazuLLA Kuan v. Guazi Kuan, A. 1. R. 1927 Lah. 

348; 9 Lah. L. J. 420; 29 P. L. R. 148; 8 Lah 711 817 

C. P. Land Revenue Act (11 of 1917), s: 208, 

whether has retrospective operation. 

In the absence ofan express provision declaring 
that a Statute has retrospective operation, the pre- 
aumption is that it was not intended to be retrospec- 


tive. e 

Section 203 of the O.P. Land Revenue Act has no 
retrospective operation. N BALAJI JAGANNATH KALAR 
v. Sanvraz Kuan, 24 N. L. R. 85; IIN. L. J. 123. 647 


Ejusdem generis, rule of. 

The rule of construction which is called the 
ejusdem generis doctrine or sometimes noscitur a sociis 
isone, which ought to be applied with great cau- 
tion because it implies a departure from the natural 
meaning of the words in order to give tbem a 
meaning which miy or may not have been the inten- 
tion of the Legislature. CG A. B. MITCHELL v. d. C. 
Durr, 55 C. 173; 33 C. W. N. 264; I. L. T. 40 Cal. 113; 
A, I. R. 1928 Cal. 209 ' « 739 
—^ — — Expressio unius est exclusio alterius. , 

The maxim expfessio unius est exclusio alterius is 
an uncertain guide to the true medning of a Statute. 
-B PANDURANG S. KATTI v. MINNIOHENRIETPTA KATTI, 30 
Bom, L. R. 350; A. I. R. 1928 Bom. 117; 52. B 262; 29 
Cr. L. J. 513; 12 A. I. Cr, R. 179 337 


— —&—— Tllustraii&ns cannot control section. 

e The illustrations of a section annot be held to 

control the*section. ,B EMPEROR » AMBAJI Duakva 

Karkari, 30 Bom 3L. R. 380; A. I. R. 1926 Bom. 143; 

52 B.257; 29 Cr. L. J. 515; 10 A. I,Or. R. 288 481 
dilustrations to sections, value of. 

It is the duty of the Court to accept, if that can be 
done, illustrations given under the section asbeing 
of value in the coristruction of the text; it would 
require a special ease to warrant their rejection on the 
ground of repugnancy with the section. C DURGA 
Priva Cuowpnury v. DURGA PADA Roy, 55 C. 154, A I. 
R. 1928 Cal. 201; I L. T. 40 Cal.el61 “752 


4 
Whenever a Statute deals with certain rights it is 
easy to gonclude that it deals with the total ambit of 
those rights and leaves nothing standing outside the 
. . s 9:8 





— 








AN 


Yol. 109].  -— 


Interpretation of Statutes—-concld.* ° 


provisions of the Statute. R Dr. R. N. SINGHA V. 
SECREESARY oF STATE FOR INDIA, 5 R. 825; A. 1. * R. 1928 
Rang. 10 E 180. 
JurisdIction—Partibilify of land, question of—Pro- 
* prietary title,title to possession, questions of—Juris- 
duction of Civil Court, e l 
Exclusive proprietary title as well as a title to ex- 
clusive possession is a right in property and is, there- 
fore, a quéstion of title and is within the jurisdiction 
of a Civil Court L NIHAL SINGH v. JAGAT Siyan 644 
Tawa —Principal and  agent—Order placed with 
commission agent by  correspondence— Commission 
agent refusyig to execute order—Place of suing. 
It is s@tied law that a suit by a principal against 
£ commission agent who has agreed to execute an 
order placed’ with him ‘by correspondence must be 
" instituted at the place where the commission agent- 
carries on his business and that the principal can- 
not sue him at ihe place from where he sent the 
order, L Buaunoo Mat v, Ram Nangaif, 10 Lah. L.J. 
87; A. I. R. 1928 Lah. 297; 29 P. Is. R. 406; 9. Lah. a 
Jurisdiction of Civil Court. 
See Aana Tenancy Act, 1926, s. 99 419 
_ See Onora Nagpur Trnanoy Act, 1908, s. 139 (4) 477 
Jurisdiction of Small Cause Court. 
See PROVINCIAL SMALL, Cause Courts Aor, 1887, Scu. 

lI, cu. 35 (ii) 571, 643 - 

Jury trial—Juror not acquainted with English — 
Duty of Judge to translate charge or have it trans- 
lated by peshkar— Translation by Public Prosecutor 
—Defence Pleader given tight to object—Procedure, 
legality of. Sy 
One of the Jurors nat being well-versed in English, 

the Public Prosecutor; who was the best man avail- 
able, was asked to translate the charge to the Jury. 

The mukhtear of the defence was told that if he 

wanted to object to any translation he was at liberty 
to do so then and there. The Jury unanimously found 
the accused guilty : : 

- Held, that the procedure followed, though un- 

' fortunate, was not unfair and did not vitiate the tríal 

as it did not cause any prejudice to the accused. 

It is desirable that peshkars or the Judges them- 
selves should explain the charge to the Jurymen who 
do not knew English. O Dwrsarapa Heupar v. Bm- 
PEROR, 47 C. Li. J. 449; 29 Or. L. J.638; A. I. R. 1928 
Cal. 401; 10 A. I. Or. R. 344 Ta 910 
Land Acquisition Act (lof 1894), s. 23 (1)— 

Award of compensation—Principles —Market value 

—Sentimental attachment to property, whether can 

be eee into @ccount—Proof of offers, evidengary 
value of. Et 

The primary cbasideration in determining thé 
amount of compefisation.-to be awarded in Land 
Acquisition proceedings ‘is, as laid down ins. 23 (1) 
of the Land Acquisition Act, the market value of 

_theland at the date of the publication of tRe notifi- 
cation. B 
"The decision of the Privy Councilin Narasingh’ 

Dass v. Secretary of State, 86 Ind. Oas 556; 52 L a. 

133, has not modified the law in this respect. l 
The market value of land may be roughly de- 

scribed as the Price that an owner willing and not 
obljged to sell might'*reasonably expect to obtain 
form a willing purchaser with whom he was bargain- 
ing for the sale and purchase of the land. 

` The value ef land to an qwaer can only beMtested 

by what he would get for it ifhe*was willing to sell 
and not cdmpelled to sell, and there is no ?htention, 
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either under the English or the Indian Act to com- 
pensate him forany attachment'by reasore of senti- 
ment or family assoctation. ® 
In determining the market value, proof of bona fide 
offers have to be considered by a Ceurt, but, the 
probative value of offers is very low. R HzpDIag v. 
SECRETARY OF State ror INDIA, 5 R 799; A, I. R. 1928 
Rang. 621 "a 11 
- 8, 23 (1), cl, 5—Tenant’ holding over. after 
expiry of lease—Suit by landlord for ejectment.— 
Acquisition of land during pendency of suit— 
Tenant's right to compensation for change of place 
` of business—Removal “im consequence of acquisition." 
The respondent company were if occupation „of 
certain land as lessees under a lease which expired 
in 1911. There was a renewal of the lease whic 
expired on 3lst December, 1920. The landlord gave 
notice before the expiry of that lease that he was 
not willing to give a fresh lease and sued for eject- 
ment in April, 1921, as the respondent Company did 
not vacate. In May, 1921, the Government published a 
declaration for acquisition of the.lagd under fhe Land 
Acquisition Act. The respondent company claimed 
compensation for change of place of business and 
vacated the premises on the 3lst January, 1923, after 
giving notice to the landlord.* The Tribunal allowad 
compensation to the respondent company under s. 23 
(1), cl. (5) of the Land Acquisition Act for change 
of place of business. The Secretary of State appeal- 





ed: 

Held, onethe facts, that the premises were not 
vacated in consequence of the acquisition and that 
the respondent company, were not, therefore, entitled 
to receive any eompensation under s. 23 of the Lande 
Acquisition Act for changing their place of business. 
C SECRETARY oF STATE FOR INDIA v. BREAKWELL, & Co., 
I. L, T. 40 Cal, 33; 32 C. W. N. 556; 55 O. 957; A. ae 
Land Improvements Loans Act (XIX of 1883), 

S. 7 (1). See PROVINCIAL INsorvENCY Aor, 1920, EP 

1), 31 

EF Registration Act (VII of 1876). See BENGAL . 
Lawp REGISTRATION Act, 1876. 

Landiord and tenant—Agreement -to 
Breach—Measure of damages. . 
In a suit for damages for breach of a conttact to 

lease by the jandlord before time the tenant is en- 

titled to compensation calculated on the actual loss 
suffered or likely to be suffered by him by the breach 
and incalculating such damages the Court has te 
bear in mind the means that exigted forthe tenant 
to reduce the amount of damages. In other words, 
if other property suited for the purpose for which the 
property in dispute was taken up by the plaintiff, 
was available to him, and he has failed to rent that 
property, then that must be considered when assessin 

the damages. L Dgwa Marv. Moon Onanp-Sary oe 

— Lease— Failure to deliver entire lease-hold— 
Lessee, liability of, to pay rent on portion deliver- 
ed—Laability, ascertainment of—Hnglish rule, ap- 
plicabftity of—Interest on arrears of rent, right to. 
Where a lessor who had agreed to lease three villages 

failed to put his lesse@ in possession ,0f all the 

villages but the lessea who had obtÉined possession 
of one village remafned+*in possession of the same 

witout regudiasing the entire contract : . 

Held, (L) that the lessee was liable to the landlord ` 
to pay the proportionate amount of rent due in respect ` 
of that village; ‘ 


lease— 
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-(2) that such amoynt must be ascertained by taking 
the rent as a whole for gll the villages and the income 
of the whole property and then Calculating what the 
proportionate rent would bs on the income derivable 
frèm the village in the lessee's possession. 

Where a lease-Üeed contained a covenant that the 
lessee shall be bound, in case of default, by the 
provisions of Madras Rent Recovery Act of 1865: 

Heid, that the lessor w as entitled to6 per cent. in- 
terest on the rent fromthe date of its accrual to the 
date of the decree and, after that, on the total decree 


- &8ynount. 


The English doctrine which lays down that when 
_aelessee is evicted owing to default of his landlord 
he can suspend payment altogether, although he 
mains in possession of a portion of the property 
has not been applied in this ecuntry. M HANUMANTHAN 
GouNDAN v. DOBASWANMI PILLAI, 54 M. L.J. 354; A. I, 
E. 1928 Mad. 380; 27 L, W. 798 465 


— — Lease for fixed period—Land flooded and 
silted with sand—Lessee, whether entitled to avoid 
lease. 

Where land which has been leased for a period 
is flooded by river floods and becomes silted up with 
sand, in order to justify the lessee in $voiding the 
lease altogether, he must prove that the damage 
caused is so great that the land could not be 
rendered fit for cultivation at a reasonable ex- 
penditure during any portion of the remaining 
period. M SINGARAVELU PILLAI v. MARIMUZHU ud 


Lease for fixed term—Sub-lease—Covenant 
* to renew—Nature of covenant —Covenant by Hindu 
widow, whether binds  veversioner—Covenant by 
widow as guardian of minor reversioners, validity 
of—Ratification, effec of—Lease and covenant 
for renewal, whether separate contracts—latifica- 
tion of lease, whether ratification of covenant— 
Partial enforcement of covenant, legality of— 

A covenant for renewal pfa sub-lease which is 
Intended to come into operation after the expiry of 
the term of the original lease is not a covenant 
running with the land, but mere personal covenant 
which apuld be enforced against the covenantor if he 
himself gets a renewal 

A covenant for renewal entered into* by a Hindu 
widow as guardian of her minor sons who are the 

xt reversioners will not bind any interest which 

the sons might acquire after her death, and, being veid, 
cannot be ratified bythe sons subsequently. 
. A covenant for renewal in a demise does not form 
part of the demise though it arises by reason of 
the demise and flows from it, and sifice the contract 
offlease and the covenant for renewal are two 
Separate contracts ratification of the lease does 
not necessarily amount to ratification of the covenant 
for renewal. : 

A covenant for renewal does not operate as a 
present demise but remains only a contract. 

A renewal can only be of the contract gs made, 
and in its entirety. 

A covenant for renewal to take effect after the 
death of thè wedow stand$ on a different footing 
from' an alienation which, opgan as a resent 
demise, and it isat least doubtful whether a Hindu 
widow can enter into sucha covenant soeas to bin 
the reversioner. O Mousnpra Nara #RIMANI v. IKATLASH 
Wate Das, 320. W. N, 439; 470. Li. J. 376; 55 x Ss 
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Landlord and tenant—coneld. 


— ——. Mortgage of land including sir lands— 
Mortgagor retaining possession over sir—@uit for 
profits by mortgagee agagnst mortgagor for profits. 
A, who owned an sight-annas share in a village 

mortgaged four-annas share to B. This included 

certain sir lands. Be nfortgaged the remaining four 
annas to C who did not let the proportionate esir 
lands which remained in possession of A, Ina suit 
by = against A for a share ofthe profits in the-sir 

ands: i 
Held, that the suit was wrongly ‘laid as A being 

only a tenant, he could be sued for rent. O PAHLAD 

Sıxan v. Suras Bakusy Sixes, 50. W.H, 155; A. I. R. 

1928 Oudh 223; 12 R. D. 58; 3 Luck. 436 e 304 

Tenant contumaciously holding over— Rent, 
extent of. 

There is no rule of law that rent for contumacious 
holding over, should not exceed double the rent 
reserved by the lease. L Mun Ray a. INDAR SINGH, 
A.I R. 1928 Yah. 554 90 
Lease, meaning of. ° 

A lease amounts to a transfer of interest in the 





property. M Bopapati ADENNA v. Bopapati CHINNA : 


Rawayya, 27 L. W. 307; (1928) M. W. N.159; 54 M. L. 
J. 445; 51 M. 770; A. I. R. 1928 Mad. 1191 168 


Legal Practitioners Act (XVIII of 1879), s. 13 
(a)—Pleader drafting complaint for one party 
—ÁAppearing for accused in different compliant, 

whether improper. . 

Where a Pleader who was consulted by a com- 
plainant and who had drafted a complaint relating 
to an incident which occurred on a particular date 
subsequently appeared for the opposite party to 
defend a complaint made against him by the same 
complainant on a different incident which occurred on 
a subsequent date: 

Held, that the conduct of the Pleader did not in 
any way constitute a breach of the provisions of 
s. 13 of the Legal Practitioners Act. In the matter of 
Irisuan CHANDRA, 8 Lah, 671; A. I. R. 1928. Lah. 65; 
29 P. L. R.126; 29 Cr.L J. 800 228 


Letters Patent (Niad.), Cl. 15. See ARBITRATION Act, 
1899, s. 12 70 
License—Covenant against assignment of ticense— 
Provision Phat consent shall not be ‘unreasenably 
withheld—Right of licensor to, withhold consent 
for grounds other than those connected with pre- 

mises or character of assignee. ° 

In the case of a covenant by a licensee not to 
assign or sub-let without the consent, of the licensor, 
subfect to the comdition that such consent shall not be 
einreasonably withheld, the licensqr is not entitled to 
refuse consent for wholly extraneous reasons. The sub- 
ject-matter of the grounds for refusal should be some- 
thing connected with the premises concerned or the 
characte of the proposed assignee. 

In such a case if the licensor unreasonably with- 
holds his consent, the licensee is at liberty to assign 
without such consent and is entitled to obtain a 
declaration by the Court of his right to do so. § BoM- 
BAY TeLEPHONG Co. LTD. v. KaARAOHI MUNICIPALITY, A. 
T, R. 1928 Sind 137 : 13 


* 

Limitation Acte(IX of 1908), s. 4. See PUNJAB, 

Limitation (Custou) Aor, 1920, ss. 576 817 
———— S, 6—Minority—Swit by younger Hyndu son 
to sef aside alienajion by fathere— Limitation —HElder 
brothers omission to file suit vn time, effect of. 
A suit by a Hindu younger son to set aside a sale 

š s 

. e = 


— 
puo neni 


~ 


- and judgment), he, the appellant, is not responsible. s 
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by his father within three years of his attsining 
majority would not be barred by the circurfistance 
that his elder brother had not filed a suit within time 
and had allowed his clÉim to become barred. M 
RAJAGOPALA AYYENGAR V. SRINIVASARAGAVA  ÁYYENGAR, 
55 M. L. J. 30: 51 M. 627; 28 Ie. W. 311; (1928) M. W. 
N. 708; A. I. R. 1928 Mad. 1055 572 


: 5." 12—Decree not drawn up—Limitation, 
whether runs. 
* Until there is a decree. ùo right of appeal comes 
in existence, and no limitation can run against an 
appellant -for filing an appeal until the decree is 
drawn up, N SIRAJUDDIN v. SONI Lan, A. X. R. 1928 


- Nag 199 79 


s. 12, Sch. |, Art. 151— Time requisite for 
obtaining copies of decree and judgment, although 
such copies not requiredio be annexed to memo- 

~randum of  appeal—"Reguisite", meaning of— 

Civil Procedure Code (Act V of, 1908), s. 122—Rules 

of High Court dispensing with copies. 

In computing the period of limitation prescribed 
by Art. 151 of the Limitation Act, 1908, for an 
appeal from a decree or order of the High Court of 
Rangoon in the exercise of its original jurisdiction, 
the appellant is entitled, as of right, to exclude sihe 
time requisite for obtaining copies of the decree or 
order appealed from and of the judgment on which 
such decree or order is founded, although by reason of 
the Rules framed by the High Court unders. 122, 
Civil Procedure Code, 1908, it is not necessary that 
such es should accompany the memorandum of 
appeal. - A 

‘The wordsofs.12 of the Limitation Act are plain 
and explicit, and they direct that the time requisite 
for obtaining the two documents (namely, the copy 
of the decree and the copy of the judgment on 
which such decree is founded) is to be excluded from 
computation. The section makes no reference to the 
Code of Oivil Procedure or to any other Act. It 
does not say why thetime is to be excluded, but 
simply enaets itas a positive direetion. 

The word "requisite" in the aforesaid section is a 
strong word; it may be régarded as meaning 
somethirfg more than “required.’ It means “properly 
requixed," and it throws upon the ,Plefder or Coun- 
sel forthe appellant the necessity of shewing that 
no part of the delay beyond the prescribed period 
is due to his default. 
taken up by his opponent in drawing up the decree, 
or by the officialg of the Court in preparing and 
issuing the two documents (viz., copies of the deeree 


vuRTY. T. S. CHETTYAR, A. I.R. 1928 P. 
C. 103; 5 O. W. N.479;47 O. L.” J. 510; 26 A. L. J. 
657; 32 O. W. N. 845; 30 Bom. L. R 842; 6 R. 302; 54 
M. L. J. 696; 28 L. W. 207 i 1 
—— Sa 1 9— Deposition not signed by party, whether 

can be used as acknowledgment —Signature, necessity 


P C JIJIBHOY 


of. 

7 statement made in a Criminal Court which is 
notsigned by the deponent cannot operate as an 
acknowledgment unders. 19 0f the Limitation Act. 
A Buasaa v. Ganca Rau, 26 A. D.J. 420; A. I. R. 3s 

e F 


e$. 19—Liability, admission of, by authorised 
agent—Dernal of sight to enferce in particular 
manner, effect of, 

Where anacknowledgment,by an authoriséd agent 

Ld 
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But for that time which is. 


definitely admits liability to pay a debf, it is im- 
material fpr tlie purposes of s. I9, Limitation Act, 
that the right to ermforce thé liability in any par- 
ticular manner is not admitted. M RAJAH or, ALAH- 
ASTI V. VENKATAPPA NAYANIM, 27 L. W. 544; Á. I. eR. 

E 872 


. 


1928 Mad. 715 . 





to make part payment on behalf of family. 

The karta of a joint Hindu family is the agent 
ofthe entire family duly authorised to make pay- 
ments on behalf of the family, within the meaning of 
s. 20 of the Limitation Act. Pat Basranar PRASAD 


. BSiNGH v, Kuso SINGH, 6 Pat. 811; A. J R., 1928 Pat. 


156 ° 655 

s, 20—Part-payment by illiterate debtor— 
Mark of debtor after endorsement by another, whe; 
ther suficient. e : 

The condition prescribed by s. 20 of the Limitation 
Act that part-payment of the principal debt should 
appear inthe handwriting of the person making the 
same is sctistied in the case of an illiterate debtor 
if the debtor affixes his mark below,an endqrsement 
showing payment written by somebody else. B HARI 
Govind PHADKE v. GancuBal Batwant Parit, 30 Bom. 
L. R. 500; 52 B. 356; A. I. R. 1928 Bom. 417 702 
—— $.22. See OC. P. O., 108, O. VII, n.4 785 
———— § 25. See PUNJAB LIMITATION (Custom) Act, 

1920, ss. 5, 6 : : 817 
— ———— 8, 28, whether applicable to tenancy rights. 

See C. P. Texanoy Act, 1920, s. 104 (4 403 
— SCR, |, Art. 10, application of— Suit for pre- 

emption of portion of: joint khata— Limitation, 

starting paint of—Determining factor. 

lf the sale is ofa share of a joint khata as distin- 
guished from a specified plot outof'a joint khata, the 
property sold would not.be capable of actual posses- 
sion and Art. 10 of the Limitation Act would not govern 
a pre-emption suit in such a case. But where the 
sale is of a specified plot whether in actual possession 
of the vendor or in joint possession of himself and 
others and actual possession of the property sold is 
given to the vendeethen Mis Art. 10 of the Li mita- 
tion Act that applies and the starting point for Imita- 
tion is the date of possession. The determining factor 
in such cases isthe factum of actual possession and 
not the nature of the whole property of which the plot 





sold is apart. b JHANDA v, Dirt, A. IL R. 1928 Lah. 705 | 


- 382 
- — —Art. Il~Civil Procedure Code (Act V 
ofe 1908), O. XXI, r. 68—To found claim petis 
tion, property must be de facto attached— Mere order 
for attachment insuficient— Order rejecting claim 
petition, when a nullity. . 
To attract the operation of Art. 11 of Sch. I 
of the Limitation Act, 1908, it is a requisite of the 
‘order’ therein specified, (namely, ‘an order under 
the Code of Civjl Procedure, 1908, on a claint 
preferred to, or an objection made to the attachment 
of, property attached in execution of a decree’), that 
the property to which a claim is made, or to the 
attachment of which thereis an objection, must be 
property? which had been de facto attached in 
execution. “Unless there has been attachment, 
there ean be no order mage on an DE. lodged 
to it?fner can any clayn be made tothe property ro 
attached; and with@ut such an order, there is no 
terMinus agjuo €$r the running of limitations and 
with this the liméfatiow itself is non-existent. The 
first head of Art. 11 can,on its words, mean nothing 
else." e 








— $. 20—Karta of joint Hindu family— Power, 
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* * my 
Attachment is a ‘real thing’; the property 
must, inepolnt of fact, be attached, a mere order for 
attachment not being sufficient, for this * purpose. 
“The order is one thing, the attachment is another. 
No propérty,can be declared to be attached unless 
px the order for attachment das been issued, and 
sefondly, in execition of that order the other things 
wrescribed by the rules in the Code (O. XXI, r. 43 
et seq.) have been done." 
“On the 14th February, 1910, the 


* * 


respondents 


. Nos. 5 to 12 filed a suit against their debtors (now 


represented by respondents Nos. 1 to4) to recover a 
raoney-debt, and on the 14th March, 1910, they applied 
for attachment ebefore judgment of their debtors 
iimoveable property. The Court on the 18th March 
passed an order for conditional attachment, which 
fras made absolute on the 4th April, 1910. In point 
of fact, although attachment” before judgment was 
thus ordered, no attachment had been actually 
made. Meanwhile, on tbe 19th March, 1910, the re- 
spondents Nos. 1 to 4 executed a mortgage of the same 
property in favour of the present plaintif. The 


E respondénts No3. 5.10 12 proceeded with their suit 


aforesaid and obtained a money-decree against their 
debtors on the 24th January, 1911. Thereafter, under 
tlie mistaken impression that there dad been an 
‘attachment already, the decres-holders (respondents, 
Nos. 5 to 12) applied fer execution of their decree by 
issue of a sale proclamatiot in respect of the pro- 
perty which was believed to have been so attached 
before judgment. The present plaintiff, acting under 
thelike mistaken impression, putin a cl&im petition 
(purporting to be under O. XXI, r. 62, Civil Pro- 
cedure Code, 1908) on the 20th March, 1912, to the 


* property in respect of his mortgage dated the 19th 


March, 1910, and prayed that the property should 
be sold subject thereto. Thé plaintiff's claim was 
rejected on the 15th April, 1912, the Court holding 
that the alleged mortgage was a sham transaction. On 


the 4th November, 1912, the property was purchased 


in execution of their decree by the decree-holders 
themselves (i. e. the respogdents Nos. 5 to 12), they 
having obtained permission to bid. _ 

. After certain infructuous proceedings the present 
suit was instituted by the plaintiffon the Tth October, 
1915, fer recovery of money due on his mortgage- 
bond, dated the 19th March, 1910, with the usual 
prayer for sale. It was pleaded in defénce that the 
suit was barred by Art. 11, Limitation Act, 1908, 
gaving been brought more thanone year from the 
15th April, 1912, the date of the dismissal of*the 
claim petition by the Executing Court: 

. Held, reversing the High Court and concurring 
with the learned trial Judge, that the suit was not 
bgrred by limitation, as the plaeifitiff was not a 
person against whom an 'order as described in 
Art. ll, Limitation Act, 1908 (as read with O. 
XXI, r.63, Civil Procedure Code, 1808), had been 


“ made.» The property to which ths claim was made 


by the plaintiff on the 20th March, 1912, not having 
been de facto attached, although for some time the 
parties had assumed that it was, there way no right 


“to put in the claim petition, and consequently, the 


order of the Court, dated the 15th April, 1912, 
dismissing? theeeaid petitiof was not merely defective 


in form, but was ab initio p huglity. P G fI oTHIAH 
Currey v. PALANIAPPA CHETTI, A. Eum Pe, p 
96 A.L. J. 616; 32 O. W. N. 821; 51 M. 3499 18 Q.. L. J. 
1128 L. W.1; 50. W. N. 879; $5 M. L. J, 122; 30 
Bom, L, R. 1353 4 626 
LI e 
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Sch. I, Art. 14, applicability of. See Bom- 
BAY LAND REVENUE CODE, 1579, s. 61 545 
— Art. 56. See U.P. District Boaxps 
Aot, 1922, s. 192 e 


——— ——— ——- Arts. 89, 90—Suit by  principul 
against agent for accotnts on ground of misconduct 
of agent—-Article applicable. e 
Article E9 of Seh. I of the Limitatiog Act con- 

templates a suit by a principal against his agent 

for moveable property received by the latter and noj 
accounted for whatever may be the reason for the 
failure to account. 

Article 90 is the residuary Articleewith regard to 
actions between principal and agent and @hould be 
held to be applicable only if no other Article can 
possibly be regarded as applying to the facts of the 
particular case. 

The expression “neglect or misconduct” appearing 
in the third column of Art. SO has special reference 
to what istered negligence or misconduct of the 
agent in the conduct of the agency and should not 
be construed as including everything that may in 
ordinary parlance be called misconduct. M KiNAT- 
TINAKARA MADHAVAN Narr v. MANAVIKRAMA ZAMORIN, A. 
I. R. 1928 Mad. 906 332 


——— — Arts. 91, 120—<Suit for declaration 
that deed is void —Limitation--V oid. and voidable 
transactions, difference between. 

A suit for a declaration that a transaction embodied 
in a particular deed was from its very inceptiona 
sham transaction is notea suit for cancellation of a 
deed and does not fall within the purview of Art. 91 
of Sch. I to the Limitation Act. 

Where a deed is null and void there is no neces- 
sity for a party to come to Court promptly and 
have the deed actually cancelled or set aside. Where, 
however, a deed is good but is voidable and can be 
avoided at the option of the party aggrieved, he must 
come to Court within three years to have it set 
aside. A MOHAMMAD Nazir v. ZALIKHA, 26 A. L. J. 289; 
A. L R. 1928 All. 267; 50 A. 510 54 
———— Art. 97— Contract —F'ailure of con- 
aideration— Title held invalid in civil suit—Suit 

for refund of consideration—Limitations— Period, 

whethtr runs from decree of first Court or final 

Appellate Cours. á 

The limifation for a suit for he recovery of the 
consideration for a sale, which is held to be invalid 
in a civilsuif is three years under Art. 97 of the 
Limitation Act from the date of the decree of the 
first Court and notirdm that of thee final Appellate 
Cofrt. N Mui v®Ganpat, A. I. R. 1928 Nag. 134 457 

















Art. 116— Registered contract signed 
by one party alone—Suit for breach of contract, 
whether governed by Art 116. . 

Article 116 of Sch. 1 of the Limitation Act is not 
confined in its operation to contracts in writing 
executed by both parties or by defendants. lf 
there is avalid contract evidenced by a registered 
document which, though signed by only one party, 
is complete because it has been accepted by the 
other, Art. 116 would apply. A PARBATI v. Sarce 
Sıxan, 26 A. L. J. 426; A. 1. RO 1928 A11, 313; 59 AS 

. s 09" 

————— — — Art, 120. See LIMITATION Act, 1508, 
Sca,I, Art. 91 . 54 

———— Ayt. 120—Deelaratofy suit—New 
cause qf action on fresh invasiom of rights 
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Every fresh denial ofa right gives a fresh cause 
of action for a suit for a declaration of sudh right. 
An incorrect entry in the Revenue Records was made 
in 1899. This was discf&ered in 1911 and unsuccess- 
“ul attempts: were made to correct it. In 1920 
thbre were certain partitione proceedings in which the 
qjiestion of title was again- raised and the parties 
were referred to the Oivil Court. The plaintiff sued 
for declafation of title in 1920: 
Held, that the denial of title in 1920 gave a fresh 
* cause of action for asuit for declaration and the suit 
was, therefore, not barred. L MUHAMMAD BakHsH v. 
RawzAN, 9 Lay, L. J. 484; 29 P. L. I. 596; A. T. R. 1927 
‘Lah. 88g 169 


* 


E Sch, I, Art. 120—Suit for injunction for. 


removal of parnala—Limitation—Continuing cause 
of action. 
~ A suit for injunction for removal ofa parnala is 
governed for purposes of limitation by Art. 120 of 
Sch Iofthe Limitation Act byt the cause of action 
in sueh acaseis continuing and arises from day to 
day. L Haro Ram v. Kantyana Ram, 10 Lah. L. J. 
395 638 


Arts. 120, 131—Lawajma, suit for 
recovery of—Limitation. 
' The right to receive lawajama or deshmukhi 
allowance recoverable from a jagirdarin Berar is a 
periodically recurring right with a recurring cause 
of action. and a suit for recovery of such an allow- 
ance-is governed by, Art. 131 and not by Art. 120 of 
Sch. I of the Limitation Act. Mere exclusion from 
enjoyment will not cause time to run unless the 
exclusion is the result of a refusal made upon a 
‘demand. -N Nazar Aury. Akasi, 11 N.L, J, 620, 85 


——— — Art. 124—Suit by ofice holder 
against trustee of temple for recovery of emoluments 

— Limitation. 

A suit intended to be covered by Art. 124 of 
Sch. I ofthe Limitation Act muat be one íiled by a 
plaintiff who claims the office from a person who at 
that time holds the office himself. Wherea plaintiff 
sues the trustees of a Devasthanam for the recovery 
of the emoluments attached to an office therein and 
there i$ no allegation: that the office was hell adverse- 
‘ly by any other parson, Art. 12t has fio application. 

Theright to emoluments accompanfes the office 
-as itis incidental to the office, and cannot be held to 
be lost wheré the office itself is not lost. M A Guix- 
NASWAMY THATHACHARIAR V. SRIRANGAM NALLAN, A. I. R. 
1928 Mad. 377, . 771 
————— — Art. 131. See LIMITATION ÁcTe91908, 

Sou. I, Arr. 120 | 85 
-e—a — — Art. 132. See Transrersor PROPERTY 

. Act, 1882, ss. 74, 82, 95 : 


———— —  — Part, 14 2 —Hjectment suit—Allegation 
of dispossession by defendant-—-Burden of proof of 
possession within 12 years— Defendant found to 

. bein permissive possession— dmendment of plaint. 
The plaintiffs instituted two suits fo eject the 

defendants alleging that the latter had no right 

whatever in the properties in dispute and that they 
had forcibly taken possession of the properties two 
ygars "before the institution of the suits. The de- 
fendants were entered in the Revenue Records as 
tenants of the plaintiffs and were found to have 
been if pogsession, of the, propesties loug before the 
date of -dispossession alleged My the plaintiffs: 
Heldp(if that ên the allegations in the plaint the 
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burden was on the plaintiffs to prove thas they were in 
possession within 12 years of the suit, anfl that the 
suit should be disfnissed a8 they had failed to dis- 
charge that burden; EC 
(ii) that the plaintjifs could not be allowed to amend 
the plaint soas to plead that the defendants were in 
permissive occupation tilltwo years before the sujt. 
L RAHELLA v. Wazira, 9 Lah. 334; A. I. R. 1928 Lah. 32 
e :320 
———— Sch. |, Art, 142--Suit for possession on 
allegation of dispossession—Burden- of  proof— 
Plaintiff, whether bound- to prove exact date of 
dispossession. sof ii 
In a suit falling within Art. 142'of «Sch. I of,the 
Limitation Act what the plaintiff has to prove is 
possession and dispossession within twelve years 
and to do so itis sufficient to prove possession of the 
plaintiff within twelve years.and the possession of 
the defendant on the date of suit. It isnot necessary 
that the plaintiff should prove the exact date on 
which, or the circumstances under which, he was dis- 
possessed. L Dam v. Knaxv, 8-Lah 655; 29 B. L. R. 77; 
A. I, R. 1928 Lah. 98 266 


—————- Art. 14.4.— A dverse possession—Decree 
obtained tn action to resume possession —Defendant 
nevertheless continuing in undisturbed possession. ' 
In an action of ejectment brought in 1919, the 

question was whether thé defendants had established 

a title to the property by adverse possession’ for over 

12 years. It appeared that the plaintiff's predecessor 

had inthe year 1887 obtained (in effect) a decree 

entitling him to resume possession of the property, 
but that notwithstanding such decree, the defendants 
and their predecessors continued in possession, and 
that nothing was done by the plaintiffs predecessor 

to disturb their (defendants') possession: i 
Held, that the suit was barred by reason of the 

adverse possession of the defendants and their 

predecessors exceeding the period of 12 years. P G 

Kesno Prasyap SINGH v. Mapua PRASHAD SINGH, A. 1. 

R:1928 P O, 165; 28 LW. 24; 48 O. L. J. 104; 55 M. 

L. J. 251; 30 Bom. L. R. 1372 818 


—— — — Art. 144.— Transfer of Property Act 
(IV of 1882) s. 116—Landlord and  tenant— 
Mukarrari istemrari lease tenable for life df grantee 
only —Effect of heirs orassigns of grantee holding 
over—Adverse assertion of perpetual tenure— 
Acquisition of title as permanent mukarraridars 
wy adverse possession. - 8 
A "mukarrari istemrari" lesse at a fixed annual 

jamma or rent is merely a life-grant and terminates 

with the life cf the grantee. . . 
Where on ethe death of the original lessee his 

heirs and assigns hold over, and openly and gon- 

tinuously assert that the interest conveyed’ by the 
mukarrari istemgari lease was of a perpetual, per- 
manent end” heritable nature, they thereby, by such 
continued assertion of an, adverse right for more 
than 12 years prior to the suit, acquire aright to 
hold the land as permanent mukarraridars by pre- 
seriptifn and adverse possession (under Art. 144 of 
the Limitation Act, 1908). ' 
Their Lordships conqurred with the, High Court 
in holding that the evidence’ on tHe record was not 
sufficient to estalftish the case which the plaintiff 
e(lindlordg adefittedly had to make out in erder to 
succead, nam»lye thas after the termination of the 
leise for life (by the death of the grantee), there 
was existimg between the predecessor-in-title of the 


, 8bered that after the expiration 
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plaintiff as+landlogd, on the one hand, and the 
heirs of ‘the original gwukarraridar as tenants, on 
the other hand, sucha relation" as to create a ten- 
ancy from year to year. On the contrary the evidence 
the lease for life the 
plaintiff's predecessor-in-title did not, in fact, claim 
tp bethe landlord and did not recognize the heirs 


"of the mukarraridar as tenants; he did not admit 


-defendant that he came to know of the 


any tenancy onthe part ofthe defendants or their 
predecessors and he did not, in fact, allow the 
defendants or their predecessors to be in possession 
ag tenants. The parties were really at arm's 
length, the heirs of the original lessee were assert- 
ing their permanent interest with a liability to pay 
rent, a right which the plaintiff's predecessor re- 
fased to recognize, but which they (Ze, the heirs) 
continued to assert consistenthy and which they had 
asserted ever since the death of the original lessee. 

Under these circumstances it could not be inferred 
(there being admittedly no express agreement) that 
there was an implied agreement between the plaint- 
ifs predécessor-iw-title and theheirs of the original 
mukarraridar that they should continue in possession 
as tenants from year to year. The plaintiff having 
thus failed to prove that the relationship, of landlord 
and tenant upon which he relied wasin existence 
within 12 years prior to the institution of his suit, 
the suit for possession was barred by the Limita- 
tion Act, 1908. PO KAMAKHYA NARAIN SINGH v. RAM 
Raxsua Sinan, A. I. R. 1928 P. O. 146; 480. L. J. 69; 


9 P-L. T. 501; 32 C., W. N. 897; 28 L W.4*$; 20 Bom." 


663 
see LIMITATION Act, 1908, 
1 


L. R. 1361; 7 Pat. 649 


———— Sch. |, Art. 151. 
s. 12 


— ——- Art. 164-—- Burden of proving know- 
ledge of ex parte decree within thirty days from 
presentation of a pplication— Knowledge within thirty 
days neither proved nor alleged —Seiting aside decree 
—Jurisdiction, illegal assumption of—Civil Pro- 

cedure Code (Act V of 1908), 3. 115, 0. IX, v. 18. 

When an application to” set aside an ex parte 
decree is presented more than thirty days after the 
date ofthe decree, the onusis on the defendant of 
proving that it was presented within thirty days of 
his having knowledge of the decree. 

Where an ex parte decree is set aside by a Court 
without any allegation or proof on the part of the 
decree 
Within thirty days from the date of presentatiow of 
the application, there is an illegal assumption of 
jurisdiction on the part of the Court justifying inter- 
ference in revision. L Karam SINGH v. BARKAT Ram 

x e 


— —— Art. 181. See O. P. O., 1908, s. 2 (2) 
734 

———— Art. 181. See C. P. C, 1908, ss. 151, 
i 727 

— —— Art, 181. See Couranies Act, 1913, 
559 


C 





—— Art, 182—Preliminary decree for 
partitiqn and past profits—Limitation for execution 
of decree sas $ past profí&s—Time whether to be 
‘counted from date of preliminary or final dtcree-- 

Decree for possession on payment of particular sum 
—Application for execution witht payment *of 
amount, whether ‘in accordare with. law: 
Where a preliminary decree for partition and 
possession of a share awards also. fast mesne 
s 


INDIAN OASES. °. 


(1998 
Limitation Áct—1988—concld, 


* m 

profits to the plaintiff, but leaves the actual division 
of the property to be determined by the finaledecree, 
limitation begins to run, as regards the execution 
of the decree even for meghe profits not from the 
date of the preliminary decree but from the date df 
the final decree. ° 3 

Where a decree is passed for possession of propexty 
on payment ofa sum of money,an application for 
execution even without payment of the amount -is 
one in accordance with law for the purposes of the, 
Limitation Act. M ANNAMALAI CHETTIAR v. das n - 


—  —— Sch. I, Art. 182 (5). See d). P. C., 1908, 
O. XXI, n. 16 e 412 
Art, 182 (5)— Proving service of 





` motice—Obtaining order for warrant —Steps-in-aid 


of execution —Inference of oral application. — 

Proving service of notiee of execution on the judg- 
ment-debtor is a step-in-aid of execution within 
Art. 182 (5) of Sh. I of the Limitation Act. $ 

The fact that an*order for issue of warrant was 
made shows conclusively that the Court must have 
acted on some application or other of the decree- 
holder. © Mouan Lar GOLCHHA v. KASIMUDDIN SHAIKH, 
47 O. L. J. 362; A. I. R. 1928 Cal. 302 588 

————— ATU, 182 (7)--Instalment decree— 

Decree executable on default of payment of instal- 

ment— Limitation, starting point of. 

In the case of a decree for money payable by 
instalments with a proviso to the effect that in case 
of default of payment of any instalment the defend- 
ant would beliable to pay the amountin a lump 
sum, the decree-holder is entitled to execute his 
decree for any of the instalments that are not barred 
by limitation and is not bound to apply for full 
execution within 3 years from the date of the first 
default. L Rasa v. Hazanr, 10 Lah. L. J. 382 272 


Limited owner—Family settlement, when binding on 

reversioners. f 

A family settlement effected by a limited owner 
will bind the reversioners, even though they are not 
parties to the settlement, provided it is & genuine 
and real settlement and provided further that itis 
reasonable and prudent. O Lar HARIHAR PARTAB 
BAKHSH Srxou o BISAESEWAR BAKHSH SINGH, $ O. W. 
N. 299; A 1. I$ 1928 Oudh 307; 3 Luck. 326 422 


Lis pendens—doctrine of. . 

The correct method of stating the doctrine of ' 
lis pendens is that neither party to the litigation can ` 
alienate the property in dispute so as to affect his 
oppqnent. N RaugHANDÉA NARAYAN v. &AIDEO RAMJI, A. 
I. R. 1928 Nag. 19 566 


2 

Lower Burma Land and Revenue -Act (il of 

1876', s. 45—Land improvement loan—Arrest of 

debtor—Power of Insolvency Court to release debtor. 

A debter who is under arrest or imprisonment by 
reason of the order ofa Revenue Officer made under 
the provisions of s. 45 of the Lower Burma Land and 
Revenue Actfor the recovery of a land improvement 
loan, is not under arrest or imprisonment in execu- 
tion of the decree of any Court, within the meaning 
of s. 23 (1) of the Provincial Insolvency Aot, and the 
Insolvency Court has, therefore, no jurisdiction 
under the said s@ction to release a pergon who Ras * 
been so arrested. R COLLECTOR or AKYAB v. Paw Tun 
U, 5 R,806; A. I. R. 1928 Rang. 8l e 145° 


. . 
Madras Civil Rule$ of Practige, 1905, r. 24, 
See C. P. O., 1908, O. X X, n.12 * 528 
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Madras District Municipalíties Act.(V of 1920), 
ss, 80, 354.— Professioh-tar at enhanced  rate— 


No notice of enhancement under s. 80—Omission to + 


take*action under s. 78—Notification, validity of— 

Legality of tax—Suit Aor refund. ' 
e When a proper notification has not been issued 
under s. 80 of the Madras Ijistriet Municipalities Act, 
ET "e of profession-tax at an énhanced.rate is 

gal. 

Where & notification was published by a Municipal 
Council under s. 78 of the Madras District Munici- 


»palities Act on 16th October, 1920, stating that it was 


` 
tx 
Fo 


its intention to levy enhanced profession-tax from lst 
October, 1920, and objections were invited but no- 


thing further vas done under the provisions of the 


Act untfl December, 1923, when the Chairman issued 
&notifieation purporting to be under s.80 levying 
profession-tax and directing that it should be con- 
sidered that the notice eame into effect from ist 
October, 1920 : . 


e Held, that the omission to make any reference to 


enhancement of profession-tax and its retrospective 
character so as to take effect from before the 
notilication under s. 78 rendered the notice ultra vires 
and the levy of additional tax was invalid. 

Section 351 of the Madras District Municipalities 
Act prohibits a suit to recover profession-tax col- 
lected by a Municipality provided the provisions 
of the Act have been complied with. Where the 
provisions have not been complied with a suit is not 

rohibited. M MUNICIPAL CouNOIL, RAJAHMUNDRY v. 

AMA NARASIMHA Rao i 92 


s. 182—Encroachħents in existence beyond 
prescriptive — period —Municipal . Council, power 
- of, to remove. 

Under s.182 of the Madras District. Municipalities 
Act, 1920, a Municipal Council is empowered: to 
remove an encroachment ‘the title to which: had 
become perfected before the commencement of the 
Act. M. GAMINI RANGAYYA v. RAJAHBMUNDRY MUNICIPAL’ 
CouNcIL, 27.L. W. 417; (1928) M. WON. 231; o4 M. L. 
J,.581; A. I. R. 1928 Mad. 477; 51 M. 318 578 


—— —— 88. 195, 321—License to put wp structure of 
inflammable material—Renewal of license’ every 
year, whether necessary 
Under the Madras District Munjpipalities Act 

wheifa person wants to put upaerdof, verandah or 

pundal or wall o£ a building, of grass, leaves or 

mats -or other inflammable materiais within. a 

Municipality, he has to obtain .the permission of 

the Chairman under s. 195 of the Act and if he does 

not obtain it he is liable to” penalty under 8.313. 

But when ho has once obtained ffermission tc” put 

up astructure of e kind mentioned in s. 195, he 

is not bound to obtain a license from fear to year 

for its continuance. 6 4 

Section 321 of- the Act has no application to a 
license granted under s. 195 of the Act. M @HAIRMAN, 

MUNTIOIPAL CouNotL v. D. R. NAGESWARA AYYAR, (1928) 

M. W. N. 291; 54 M. L. J. 612; 29 Or. L. J. 537; A. I. R. 

1928 Mad. 816; 28 L. W. 144; 51 M. 870 . 361 


8, 354. Sce Mapras District MUNICIPALITIES 
` Act, 1920, 8.80 pon . ` 92 
Madras District Municipalities Rule, r. 17— 
CRairman—pgwer to levy tex $ . ; 
Under r 17 of the Rules, under the District 
Municipalities Act, the Chairman has only power to 
classificatio#® and nb power to ley tax illegally. M 
EE 4 @ounor# RAJAHMUNDRY V. RAMA ares 
AO 5 é _ €. 





e . m 
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Madras Estates Land Act (| of °1908), $. 77— 
Suit for rent—Rent not previously  ascertained— 
Suit, whether maintatnable---Method of ascertaining 
rent. * * e ` A 
A suit forrent under s. 77 of the Madras [states 

Land Act can be maintained even if*the*rent, has 

not been fixed or aseertained under Chaps III dnd 

IV ofthe Act 
In all cases where the rent is not known er 

ascertained under ss. 25,30 or 45 of the Act, oris 

not already fixed, the Court, in a suit under s. 77, 

when the amount of rent is in dispute, should as 


part ofits duty ascertain the amount, lt is open to ` 


the Court tofix the rent by ascertaining the rate 
prevailing for similar lands with similar advantages 
in the neighbourhood. a 

.- Where a person who granted the melvaram ina 
ryotiland in inam for services resumes it, the teh- 
ant, on resumption, i$ bound to pay what a newly 
admitted tenant will pay. The laudlord is not neces- 
sarily restricted to the rate of rent prevailing at the 
time of the grant of the inam. M SENAPATI Narayana 
ParRUDU v. MANAGER OF Pepa MARANGI Estate, 27 L. W. 
12; A. I. R. 1928 Mad..170; 51M. L.U. 564; 21 M. 228 


869. 


—— s. 192. See O.P. O., 1908, s. 47 722 


Madras Forest Act (V of 1882), -93. 51—Forest. 


offence—Warrant entrusted. to  forester —Endorse- 

ment to watcher—Arregt, legality of—Criminal Pro 

cedure-Code (Act V of 1898), s. 79, scope of— Ap 

plicability to Forest Officers. 

ln order te justifythe act of a Police Officer or a Forest 

Officer in arresting without warrant a person suspect- 
ed of a forest offence, he must either have refused to give 
his name or must have given a false name ande 
residence or there must have been reaBon to believe 
that he would abscond. Inthe absence of any of the 
conditions no Police Officer or Forest Officer can 
lawfully arrest a person without a warrant. 

In order tojustify a Court in entrusting a warrant 
of arrest to & person other than a Police Officer, there 
must be the necessity to arrest and that immediately 
and there must be the tifird condition, that no Police 
Officer is immediately available. In the absence of 


these three conditions a Court is not justified in ` 


entrusting & warrant toa Forest Officer for execution. 

Section 79, Criminal Procedure Code, has no“applica-_ 
tion to Forest Officers and the endorsement of: the 
warrant by a forester in favour of a watcher even 
if it be legal can confer no power .upon the 
wagcher to arrest the’ person named in the warraift. 


— M PASUVATHI PILLAI v. EMPEROR, 4928) M. W. N. 310; 


A. À B. 1928 Mad. 624; 29 Cr. L. J. 511; 28L. W. 141: 
55 M. L. J. 220; 51 M. 873 ! 365 


Madras Hereditary Village Offices Act (lll of 
1895),s. 6—Appointment to new village offici$— 
Obligation to select from particular families, whe- 
ther involygs cfeation of corresponding right in 

amily. : 
The obligado imposed upon the Collector under 

s.6 of the Madras Hereditary Village Offices Act 

to makesthe selection for new offices from a par-. 

ticular group of persons, does not necessarily include 
or imply the creation of a correspondinge right in 

uc rsons. . e s 

: n Bone thing dast on a person a duty fo do 

& gertain thing gn another thing altogether ,to say 

that ly refson thereof any right in respect ofit is 

created in a thirdSparty* M KasTHAvADIVELU MUDALIAR 

v. KAMASWAMI MUDALIAR, 54 M, L. J. 357; 27 L. W. 

606; A. I. R, 1928 Mad. 497 - 661 
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LJ 
Majiras Highe.Court “(Appellate Side) Rules 
~h 23—Vakalat drawn up in [o p ad ii 
. by exécutqnt in Tamil—Certificate by attesting 
“officer usto interpretation of contents to executant, 
whether essential Rute, whethe? ultra vires. 


‘Under. ©. 23-of the Madras High Court A 

Site’ Rules where ae an mak, presented ts EUR 
High Court is drawn up in English and is-signed 
ig Tamil by thé executant who, is ignorant of 
English, the vakalat should .contain a certificate to 
the effect that the.contents of the vakalat have been 
interpreted to the executant. . l 

. The proviso to r.23 ofthe Appellate Side Rules 
18, mira vires and does not in any way conflict with 
anything that is contained in the Givil Procedure 


“There is nothing in Civil Procedure Code, which 
conilicts with the powers of she High Court under 
8.106 of the Government of India Act, . 

There is nothing inthe Government of India Act 
or: in the Civil Procedure Code which requires that 
ihe rules which the’ High Court may make for the 
conduct qf its own business or for the regulation of the 
Pleaders appearing before it should have the sanction 


- of the Local Government. M In the matter of A Va- 


KALATH, A. I. R. 1928 Mad. 472 . 206 


Madras Local Boards Act (XIV of 1920), ss. 24 
.€23--S. 228, whether limited by s, fk. 


... complaining, whether must be delegated by President 


."——Proper procedure. 


-: The “persons “who” can be ex 4 i 
pressly authorised 

"under s. 223 ef the Madras Local Boards iot to file 
complaints are notconfined to those to whom the 


ePresident may delegate hi : ; 
the Act. - Y g is authority under s.24 of 


The.proper procedure, im such cases is this. The 
Union or local body sanctions the prosecution and 
the President or the Board then expressly authorises 
some person, usually some responsible subordinate, 
to file the complaint. The authority should 
naturally be ‘produced . with the complaint so 
that the Court may be satisfied of the authorisa- 
Hon a E c it .power to entertain the 
complaint. M PusLIc PnosEoUTOR v, RAMAYYA Mu 
(1928) M. W. N. 293; 29 Cr. L. J. 587; 28 u W uo 
A. I. R. 1928 Mad. 969; 55 M. L. J. 573: IPA. 1. Or. R 


318 , 603 


Madras Village Courts Act (| of 1889), ss 3 
prs requie dis iL Court hes a te 
. fer for executione-District } 

buen M e-Distric P Munsif, power of, to 


" : 
" A District Munsif.receiving by transfer a d ; 
ofa Village ‘Panchayat Court under s. 66 of the 
Madras Village Courts'Act bas no jurisdietion to 
ti&nbfer it for. execution to another District Munsif 
under 8.39, Oivil Procedure Code. MINDA Prearr 
7, NARNA CHETTY, 39 M. L. T. 606; A. L. R. 3997 Mad 
16^ . °C l 516 


Maintenance—Felse allegation against husband 
aca | cup for disallowing maintenance — 
LUSIAN s ht to insiston withdrawal of allegati 
—&stoppe. e "e ‘ d oe 
_The right of a wife to Main®nor ins 
.4herghtof a wi hance against her 
usbared is.. not lost because she maifs * false v 
scandalous ‘allegation againste here husband and a: 
husband. has nó right to insist on the wife condition- 
elly withdrawing thé allegation before claiming main- 


f m e M 
* 


INDIAN GASES. 


~: [1988 
e 
Mainténance—conel. - E FE. 


4 
tenance from him. B PANDURANG S. Karrio MINNIE 
HrNnrETTA Karri, 30 Bom L. R. 350; “A. I. R. 1928 
Bom. 117, 52 B. 262; 29 Or L. J 513; 10 A. I. Cr. R. 
179 337 
Maintenance grants,.-Preswmption as to dera- 
lion. 

Prima facie a provision for maintenance must “be 
deemed to be intended to enure for the tifetime of 
the grantee. O Lan HARIHAR PARTAP BakHsH SINGH v. 
Bisuesiwar Bakusa SINGH, 5 O. W., N.' 299; A. I. Re 
1928 Oudh 307; 3 Luck. 326 " 422 


Maintenance Orders Enforcement Act (XVIII- 
of 1921), s. 7 —Maintenance, Orders (Factities for 
Enforcement) Act, 1920, (10 & 11 Geo. V, Chap.. 83}, 
s, — Provisional order of British Court for main- 
tenance—Power of Court in. India to call for fur- 
ther evidence—Order cj Chief Presidency Magistrate 
— Revision—Jurisdiction of High Court—Evidence 
of desertion sfbsequent to provisional order, ad? 
missivility of. ° 
Held, Per Patkar and Baker, JJ.—-The High Court 

of Bombay can interfere in revision with an order 

made by the Chief Presidency Magistrate of Bom- 
bay under the provisions of the Maintenance Orders 

Enforcement Act, 1921, 

Held, Per Fawcett and Mirza, JJ.— Section 7 of the 
Maintenance Orders Enforcement Act deals with the 
opportunities to be allowed to the person affected 
by the provisional order to oppose its confirmation 
and provides for the case of further evidence being 
taken when necessary “for the purposes of the 
defence, but it does not affect the general power of 
the Court to call for further evidence in other 
cases, which is implied by sub-s. (4) of 8.3 of the 
ST Orders (Facilities for -Enforcement) Act 
of 1920. ' 

Evidence of desertion subsequent to the date of 
the provisional order may be taken into con- 
sideiation under gub-s.(4) of s. 7 of. the Maintenance 
Orders [enforcement Act, 1921, as such -evidence is 
relevant to the question whether there. has been a 
real desertion. B Paxpurana S. Katri v. Minnin HEN- 
RIETTA Karts, 30 Bom. L. R. 350; A. I. R. 1928 Bom. 
117; 52 B 262; 29 Or. L. J. 513; 10 A. I. Cre R; 179 

e 337 


o : 
" Maintenance Orders (Facilities for Enforce- 


ment) Act, 1920,(10 & 11 Geo. V, Chap. 33), 
S. 3. See MAINTENANCE ORDERS ENFORCEMENT ACT, 
1921,5. 7 .337 


Malabar Law—#roperty purchased. by father in 
e the name of sons, whether putravgkasam property. . 

Under the Malabar Law, propésty purchased by a 
father in the name of his sons isnot thereby giited 
to them. Where it is found that it -is so purchased 
for the benefit of the family, and the father, mother, 
daughters and sons live together as one family, the 
property cannot be held to be putravakasam pro- 
perty. M JSoLIYOTE Mommap Kurrr v. KizHAKALAGOT 
PuruivATATH, A. I, R. 1928 Mad. 962 245 


Master and servant—Lending servant to another 


. —.Liability of hirer for acts of servant~sTest— 


Right to control. e JA .. 

When one person lends a servant tO another for 
à particular employment the servant, for anything 
done if that particglar employment, mast be dealt 


with as the servant ofthe man toswhomehe is lent, 


T4117 . a e - lo 
although he remains the» general servant of the 
e * 
. e 
e e . e 
e 4 


* . 
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" : * e 
person wholent him. The décisive qugstion which 
determines liability is, who at the time of the 
wrongful act had the power of controlling fhe ser- 
vant in? the way in which he did the work and the 
question which oftwo persans had control is a ques- 
tion of fact which may ji determined by the oon- 
tract and the relationship between those two persons 
&nd any other person. 

The plaintiff sued the manager of a Bank for damages 
for injuriea caused to him by à motor car in which the 
defendant was driving. -The defendant in his written 
statement alleged that the motor ear belonged to the 
Bank and not to him and the chauffeur who drove the 


car was a servant ofthe Bank. "Theplaintiff applied: 


for impleading® the Bank as a co-defendant as he was 
in doubt'às to who was really liable: 
Held, that the Bank could be added as a co-defend- 


ant and the amendment sought for should be allowed. 


B KONDIBA GOPAL v. A. MesTREJEAN, 30 Bom. L. R. 
162; A. I. 1928 Bom. 91; I.L T. 40 Bom. 120 191 


Wiaxim—Damnum sine injuria. Se#Torrs 281 
Ignorance of law how *far an excuse—Pre- 
sumption of knowledge of law, .scope of-—Breach 
of law—Punishment, whether compulsory. 

The maxim ‘ignorance of law is no excuse’ is very 





widely stated. Though ignorance oflaw is not a, 


ground for acquittal for a breach of it, it is ordi- 
narily very much of an excuse as it leads toa réduc- 
tion of the sentence. 

Thereis no law that says a penalty must always 
follow a conviction. The maximum penalty for 
each breach of the law is fixed by it but there is no 
minimum except in a very few special cases. -N SITA- 
RAM Kunal v. EMPEROR, JIN. L J.46; A. J. R. 1928 
Nag. 188; 29 Or. L. J. 506; 24 N. L. R. 110; 10 A. I. Cr. 
R. 215 234 
-——- - Quifacit per alium, facit per se. See PENAL 

Cops, 1860, s. 186 353 


Minor—Guardian ad litem—Purchase of minors 
property in Court sale, legality of. | 
Where tho guardian ad litem 0f a minor is not 

in possession of his property and is not a trustee 

for it, which position some other person occupies, 
and the guardian purchases for himself the pro- 
perty ofthe minor in execution- of the decree, he 
cannot “be held to have gained an advantage by his 
positton as guardian and is entitigd t8 retain pos- 
session of the pronerty as against the mihor. M Raga 
GOPALA NAIDU y. SuBBAMMAL, A I. R. 1928 Mad. 180; 5L 
M. 291; 54 M. TL. J. 703; 28 L. W, 158 153 


Minority—Burden of proof—Mortgage executed. by 


minor, à nuMity—Minor nob estopped, » 

The-onus to prove minority is on the party who 
asserts it. Whee a deed is executed, by persof 
who alleges himsélf to be a major at the time of exe- 
cution, a heavy burden rests upon him or his re- 


presentatives wherthey set up thedefence of minor- 
; 6 





ity. Zr 

A mortgage-deed executed by a miner isa nullity 
and incapable of founding a plea of estoppel. P C 
SADIQ ALI KHAN v. Jar KisHgogr A. I. R.1928P. C, 
153: 47 O. L. J. 6287-26 A L..J. 685; 50. W. N. 547; 32 
CW N.874; 28 L. W, 17; 55 M, L. J. 88; 30 Bom. L, 
R. 1346 A l : 387 


. 
MOortgage-—Consideration—A ecept&nce of liability of 
v ‘third: person, whether valid consideration. 
: Acceptance by :the. mortgagor of the liability ofa 
"third pérsor’who: dwes money t$ the mortgagee and 
e ` `o ` : 
4 d . š H 
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who is consequently absolved ‘by him is good eon- 
sideration as between the mortgagor ànd the mort- 
gagee. L Raw RAKHA v. ABDUL GHANI á >œ 728- 


Decree fou  sale—f mission to implead 
mokarraridar—Suit by decree-holder purchaser for, 
possession against mokarraridat, compé&iency, of 
—Appropriate wvef&dy of mortgagee—Suit for sale 
— Üonversion of suit for possession into suit for sale 
—Limitation—Notice of mokarrari. .. 
A mortgages obtained a decree forsale without 

impleading a mokarraridar in possession of the 





mortgaged property as a party and purchased the ` 


property himself in execution of the decree. He 
was resisted by the mokarraridar in his attemptéo 
obtain delivery, and instituted a suit far possession 
after an opportunity being given to the mokarra%-, 
dar to redeem him: DAN 
; Held, (1) that the plajntiff was not entitled to sub 
for possession but was entitled only-to bring a suit 
for sale; 

(2) that the suit could be treated as one for sale, 
subject to the law of limitation; d^ ; 

(3)that the question of limitation depended on 
when the plaintiff got notice of the defendant's. 
mokarrari. Pat Nann KUER v, Kuns BEHARI Lar, 8 P. 
L. T. 229; A. I. R.1927 Pat. 411 750 


Equitable mortgage Memorandum not Tre- 

' gistered—Subsequent agreement, whether suficient to 
create equitable mortgage. . zt 

A memorandum containing the terms of an equit- 
able mortgags by deposit of title-deeds must be in 
writing ka Where for -want of registration. 
of such memorandum, the original mortgage becomes: 
invalid, but the title-deeds remain with the mortgagee, : 
a later oral agreement between the mortgagee ande 
mortgagor to treat the title-deeds as security, is: 
sufficient to- create a valid equitable mortgage. M 
KIRMANY v. AGA ALI AKBAR, A. I.-R. 1928 Me 2 
Mortgage-deed making person and property of: 
mortgagor liablé, effect of. : 4 
A condition in a maortgage-deed that the person 
and other property of the mortgagor -are also -liable’ 
for the mortgage-debt is a strong- indication- of the 
fact that the transaction is a-mortgage and not a 
sale. L Bupuv Rauw, Uttam CHAND, A. I. R. 1928 ery 
726 $t , dT : 





" » a 
Mortgage for fixed term—Swit for redemption 
within period, whether premature. . 
In the absence of a stipulation in the mortgagg- 
deed that the amount théreof could only be satisfied 
óut of the usufruct of the property, the right of 
redemption cannot be. taken.away simply because 
some amcunt sis due on the’ mortgage. N CHOTESHA 
v. Moxrvar Br, A. I. R. 1928 Nag. 223- .--" 5-895 
: Mortgagee in possession--Agreemient by some 
of co-mortgggore to sell to mortgagee—Surt by others 
^ for redemption—Defence of agreement to convey 
"Part serformance— Possession obtained prior to 
< agreement Agreement barred by limitation— Doc- 
~ trine eof part performance, whether applicable— 
Transfer of Property. Act (IV of 1882), s. 51— T'rans- 
feree's right to, improvements—Bona fige belief — 
Egcgssive enforcement? —— e * | 
Possession couplgd “with “an agreement to sell is 
exlinarily a gut defence to an-aótien for-ejectment. 
It iseot fecessary for the application of this Goctrine 
that the dgreenfént fo sell should be capable of 


'  £hedecres from being executed persona 


s “1 
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Mortgage -conold, I a. 


+ 

specjfic. performance at the time of the defence. 
It is also not necessary that possession should have 
been obtained, at the time of the agreement, retention 
of previous possessio being enough. p 

A, B and C were co-Ifeirs of a mortgagor. B and C 
agreed -ig sell the mortgaged property to “the 
mojtgagee in-possession. A assigned his rights to 


. the plaintiff, who guetl for redemption. The mort- 


gegee- set up the agreement for sale in his favour, 
afd pleaded that in case of eviction he was entitled 
to compensation for value of improvements to the 
extentof Rs. 500. The mortgage amount was only 


Ra. 100: 

Held;(1) that A was entitled to redeem only one- 
third of the properties even though the agreement 
in favour of .the*mortgagee had become barred by 
limitation and the mortgagee was not put in pos- 
segsion under that agreement; | 

"(2) that the mortgagee was,not entitled to claim 
value of improvements ashe knew of the existence 
of A and could not have believed that he was 
entitled to the properties in good faith, and as the 
amount claimed wasfurther very excessive. B RAMAPPA 
SHAMNAJI SHINDE v, YELLAPPA BALAJI VAGMODE, JU Bom. 
L.R. 497? A.I. R. 1928 Bom. 150; 52 B. 307 532 


Personal decree against mortgagor for costs— 
Executability of deerge when mortgage* security is 
not available. - 

‘Where a mortgage-decree imposes a personal 
liability on the mortgagor for payment of costs the 
fact thatfor some reason the mortgage security is 
not available for sale does not operate $ prevent 

y against 


the mortgagor. M RAMASWAMI NAICKER v, OHINNA- 


THAYAMMAL, A. I. R. 1928 Mad. 604 
LÀ 





Redemption—Suit by sharer in equity of 
redemption for redemption of entire mortgage, 
maintainability of. 

One of the owners of the equity of redemption is 
always entitled, generally speaking, to redeem the 
entire mortgage and any question ‘that may arise 
between the person who redeems and his co-parceners 
or co-owners would have to*be settled as between 
them. The mortgagee who is entitled only to be 
repaid the money advanced by him is bound 
to allow any person interested in the equity 
of rederfption to redeem the entire mortgage. M RAMA 
REDDI v. SINNA GCUNDAN * 


Muhammadan Law—Age of puberty. 

-eUnder the Shiah Law, in the case of females, she 
age of puberty isnine: P CG SADIG Ani Kuan v. Jat 
Kisnong, A. 1. R. 1928 P. O. 152; 47 C.L. J. 628: 26 
å. L, J. 685; 5 O. W. N. 547; 32 O. W. N. 874; 28 L. W. 
17; 55 M. L. J. 88; 30 Bom, L. R, 1346 , 387 


Gift—Delivery of possession—Gift by father 





. . or other guardian in favour of minors. 


*According to Muhammadan Law; 

1, A gift is defined to be the conferring of pro- 
perty without a consideration. 
. 9. Acceptance and seizin, on the part of the donee, 
are gs necessary as relinquishment on the part of the 
donor. * 
. 3.- It is necessary that a gift should be accompani- 
ed by debivery of possession, and that seizin should 
take effect iinmdWiately or at n, subsequent peridd by 
desire of the donor. .» 0 . 

4. A giftcanhot be implied. It «must be expres 
and unequivocal, and the intention gf the donor must 


[1028 
Muhammadan Law—contd. A 


e s 
be denfonstrated by ‘his entire relinquishment of 
the thing given, and the gift is null and void 
where he continues to exercise any act of ownership 
over it. ° . 

. 9. The case of a house given toa husband by a 
wife and of property given by a father to his minog 
child fo1m exception to the above rule. : 

6. Formal delivery and*seizin are not necessary in 
the case ofa gift-to a trustee having the custody ef 
the article given, nor in the case of a gift te a minor. 
The seizin of the guardian in the latter case is 
sufficient. 


[Chapter V of Macnaghten's Principles and Prece- 


dents of Muhammadan Law, approved]. 

In accordance with the above rules ef the Muham- 
madan Law, where there is on the part of a Gather og 
other guardian a real and bona fide intention to make 
a gift, the law will be satisfied without change of 
possession, and will presume the subsequent holding 
of the property to be on behalf ofthe minor. 

The aforesaid exception to the general rule as, 
regards the necdssity for delivery of possession and 
relinquishment of control by the donor in order to con- 
stitute a complete gift according to Muhammadan 
Law, will not be extended by construction to cases 
within the reason, but not within the words of the 
exception. 

A Gumi Muhammadan was alleged to have made 
an oral gift of his immoveable property to his minor 
grandsons who, with their parents, were living with 
and maintained by him, but there was no mutation 
of the names and no transfer or delivery of posses- 
sion of the property by the alleged donor to his 
grandsons,or to anyone 8n their behalf, and there 
was no relinquisbment of control by him over the 
said property. On the contrary. his possession and 
management continued as heretofore, and there was 
no evidence showing that he ever intimated that he 
regarded himself asa trustee for his grandsons or 
that he was in possession of the property on their 
behalf: 

Held, that the gift was not complete according to 
Muhammadan Law. PC Musa Miya v, KADAR Bas, 
A. I. R. 1928 P. C. 108: 26 A. L. J. 457; 47 O. L. J. 517; 
54M.L Jd. 655; 32 0. W. N. 733; 30 Bom. L. R. 766; 


28 L. W. 33; 52 B. 316 31 
— ——— Gua pu al by mother as de facto 
: guardian, validity of. ii 


Under the” Muhammadan Law a mother has no 
power as a de facto guardian of her igfant children 
to alienate or charge their immoveable property. O 
Guisa v. Wanarupbin, 5 O. W. N. 236 11 

Hiba-bli-Iwaz—Transfer ty husband to 
whe for ascerfained dower-debt, whether sale or: 
e gift—Pre-emplion. s 

A transfer of property by a Muframmadan husband 
to his wife in lieu of hex dower, the amount of 
which had already been fixed, ig à sale and not a 
gift for pairposes of pre emption. M JaiNUL ABIDREN 
ManRAKAYAR v. HABIBULLA SAHIB, 27 L. W.483; A. L R, 
1928 Mad.430 : 130 


Husband and wite—ifuhammadan marry- 
ing second wife— Agreement to pay maintenance to 
first wife even if she lived separate, validity of— 
Public policy. 


+ 
— 





Lj] 
f a Muhammadan married a second wife end « 


finds that his first wife cannot pull on well with 
his second wife and if he does not, or cannot,eprovide 
a sepafate apartmemp or. habitation for her exclu- 


. i * 4 


” 


ho 


‘Notice, requisites of, See RzLIGI00S ENDOWMENT 


Vot. 109] 


Muhammad&n Law—concld,  — E 
sive use and for the sake of. preservation ‘of 

family peace executes an agreement if her favour 
giving her maintenance even if she does not reside 
in the same house with him and his secorfd wife; 
that agreement is not opposed to publie policy 
as this arrangement doef not necessarily result in 
separation’ between husband and wife. O MANSUR v. 


AzIzUL,5 O. W. N. 475; A. L'R. 1928 Ondh. 303 892. 
'Pre-emption —Talab-i-ishtishhad—Invoce- ' 


i @ 


tion of witnesses, necessity of~Failure to invoke— 
Validity of demand-—Combined demand, legality of. 
* Under the Muhammadan Law of pre-emption the 
invocation of witnesses is an essential part of the 


. Ceremony of making a second demand  (talab-i- 


ishtishhad), ani absence of such an invocation in- 
validates the demand. h . 


_A second demand may be combined with thé first 


demand (talab-i-mowasibat) if at the time of the first 
' demand, the pre-emptor has an’opportunity of in- 


voking witnesses in the presence of the purchaser 
or seller on the premises to attest tbe demand. But 
the invocation of -the witnesses is necessary even 
when a combined demand is made. GC ABDUL RAHIM 
v. Toran Gaz, A. I. R. 1928 Cal. 584; 32 O. W.N. S 
s - i : 8 
—— — Shlah School—Bequest of more than one- 
` third—Consent of heirs—Implied consent from 
renunciation, : " 
Under the Shiah Law, according to the best 
authorities, & Will of more than one-third- of the 
testator's estate will be invalid unless it is made 
with the consent of all the heirs either before or 
after his death. Buf under the Muhammadan Law 
there may be a renunciation of the right to inherit 
and such renunciation need not be expressed but 
may. be implied from the conduct ofthe heir; and 
the consent of an heir toa bequest may be signified 
by conduct showing a fixed and unequivocal inten- 
tion. O MUHAMMAD ALI Kuan v. NISAR ALI Kuan, 1 
Luek. Cas, 592; A. I. R. 1928 Oudh 67 


Municipalities—A ssessment of  premises—Race 
course—Method of assessment—Actual profits, whe- 
ther can be taken into consideration—'‘Contractor’s 


-^- test’, applicability of. 


- In ‘assessing the premises of a race course it is 
open to the assessing ‘authority to take into con- 
sideyation the profits actually made,by the owner 
from the premises. The assessimg authority is not 
bound to applyethe ‘contractors test.’ R RANGOON 
‘Torr Onus w:CogPonATION or RANGOON, 6 R. 75; A. I, R. 
1928 Rang. 129 514 


- $ l 317 
Oath—Agreement to abide by oafh —Taking of oath 


`; péndered impossible by conduct of one- party*— 
Procedure—Right to fresh opportunity to take oath. 
Where the enforcement of an agreement to take 
‘oath becomes impossible by the obstructing party 


^ attaching new conditions to the original tgreement, 


the Court is entitled to give effect to the’ contract as 


"originally entered into. 


The defendant, a Muhammadan, offered to ba bound 
by. the oath of the plaintiff, a Hindu, with respect 
to the suit claim, which was to be taken : ina Hindu 
temple, the*expenses therefor to be paid by the 
defendant. The plaintiff went to fhe temple to take 
‘the oath, but ‘the defendant insisted on approaching 
the igner entrance of the temple to place the oath 
fees ‘at the front mantapam ang hear the osth. The 
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^. 


. 7 e . 
authorities of the temple could not: administer the 
oath to the plaintiff: as the deféndart was a 


Muhammadan ‘and: could not be allowed to enter > 


into the Hindu temple: 


- 


. ' Held, that the defendant by “insisting on his going 


inside the temple to make the oath made it impossible 
for the plaintiff to take the oath and ‘the plaintiff 
Should, therefore, be given anothey opportunity «tö 
take the oath in the manner originally agreed upon 
by the parties. M Mere Porroznr KUNHI KRISHNAN 
Nare v. KUNNATH KUNBAMED, (1928) M. W.N, 183; A. 
I. R. 1928 Mad. 488; 28 L. W. 58 i -758 


Onus of proof, See CoxrRior Aor, 1872, ss. 18, 19 
1 


See HINDU Law " 714 
See PARTNERSHIP í 5 " 327 
. See PENAL Cope, 1860, s. 411 674 


Oudh Estates Act (lof 1869), as amended by 
Act Ii of 1910, ss. 3, 8, 10, 19, 22— Execution 
of Wil! by taluqdar—Necessity of conformity with 
formalities prescribed—Hxecution of Will before 
preparation of lists, effect of—Compromise -between 
heir-at-law and widow claiming under Will—Estate, 
whether ceases to be governed by Act—Entries in 
list, conclusive effect of—Absence of Second Sum- 
mary Settlement, effect of. : — 

A talugdar of Oudh whose*name was entered in 
Lists Nos. I and II prepared under s. 8 of the Oudh 
Estates Act, died leaving 
and a half brother. The name of the widow who 
claimed under a Will was entered in respect of the 
estate in the revenue registers of the District. The 
half brother instituted a suit against the widow for 
establishing his title to the estate and a compromise 
decree was passed under which the half brother w 
declared to bethe absolute owner ofthe estate an 
the widow was allowed to remain in possession of 
certain villages by way of guzara. The half brother 
remained in possession of the estate till his death 
in 1892. Im a dispute relating to the succession, it 
was contendsd that succession to the estate was not 
governed by Act I of 1869 inasmuch as the half 
brother did not hold the estate as an ‘heir’ but held 
it as a ‘transferee’ from the widow: ' 

Held, on a true construction of the. compromise, 


that it did mot amount to any transfer by the widow . 


but amcunted only to a recognition by her of the pre- 
existing riggt of the half brother as heir-at-law, and 
that the suecession tothe estate was consequently 


governed by Act I of 1869. 


ee formalities prescribed. by s.19 of the. Ad I 
0 


1869 as tothe execution of a Will by a talugdar ` 


apply to à Will executed by a. talugdar after the 
passing ofthe Act even though it is executed befere 
the expiry of,the six months from the date of the 
passing of the Act which is prescribed fom, the 
preparation cf the lists by .s 8 of the Act. 


* These formalities relate to the execution off? the | 


-Will of a telugdar: and have norelation whatsoever 
to the time when the Will comes into effect. 

An entry in the lists prepared under-s. 8 of the Act 
is conclusive not only of the fact-that the person 
whose*naine was entered was atalugdar .witbin the 


meaning of the Act, but also of the fact, that he was ' 


a talugdar possessed ef the estate specied in the 
lists,» 9 


Sunfmary Settlegnent gn respect of ib and though it 


; 
a 55 
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him surviving his widow . 


. ; s e 
Property decreetl at she First Regular Settlement to 
e :» taluqgar, eugh there had been neithera second 


- 


u y * » + Jj 
| Partitlon Act (IV of 1893), s.. 4-*'Faeily', mean- 


. ment. 


4 
* 
z 068 = s 
- 
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had not been inaluded in the talugdari samad is an: 


tate within thô meaning of s. 3 of Act I of 1869.- O 
ŞLAL HARIHAR PARTAB Bakusu SINGH v — DisügsHpWAR 
AKBSH Seneu, 50. W. N. 299; A. L R. 1928 Gudh 207; 
Luck. 326 i e e a . 422 


MESE sS. 19, 32 (a)—Property acquired, by taluq- 
dat Merger in estate—Omissi®n to declare that pro- 
pPrty acquired- belongs to estate, effect of —Acquisi- 





^. etion.of under-proprietary rights—Merger. 


"Under the Oudh Estates Act of 1869 a transfer 
made tòa remote heir removed the estate from the 
operation ofthe Act, butthe Amending Act of 1910. 
has brought back within the Act estates which had 
begn so transferred. 
` Section 32 (a) ef the Oudh Estates Act is merely 


‘permissive and property acquired by a taluqdar need 


not necessarily be held to be his own separate pro- 
pérty merely because he has not made a declaration 
as provided for in the said section. . 
_ Section 32 (a) of the Act isnot intended to apply 
io the acquisition of fresh rights in a property 
which already forms part of the taluga. . 
Wherea talugdar acquires under-proprietary rights 
within his estate“such acquisition would ordinarily 
be held to be for the benefit of the estate. O Munaw- 
MAD Aur KHAN v. Nisar ALI Kuan, 1 Luck. Cas, 592; 
A: I, R.. 1928.Oudh. 67 e 2 835 


——.:88,19, 22. See OUDH EsrATES Aor, 1869, as 
. 42 





* 


^" AMEN DED BY. ACT; 1910, 5. 3 e à 


' Quüdh Laws Act (XVIII of -1876), Chap, Ii—Co- 


. sharer not recorded as such—Right o e-emption. 
~ A&co-sharer.is entitled toa right ^. kak 
under the Oudh Laws Act even though his name has 
not been recorded as such in the revenue papers. O 
Sar Nata v. BHAGWANI Perasan, 5 O. W. N, 130; 3 Luck. 
sa 187 
Oudh Rent-Act (XXII of 1886), as amended 

by Act IV of 1921, s. 119-B— Suit decided by Pd 

ant Collector Second Class—Appeal to Députy. Com- 
`, missioner—Second. appeal to District Judge—Fur- 


_ ther: appeal or revision to the Chief Court; whether 
^.entertainable. - — : 


. Where a suit is originally decided by an Assi 

'Dolleetor. of the Second Olass and an ADDS ie fled 
to the D&puty Commissioner and against the appel- 
late decree of the latter a second rert appeal is 
filed in the. Court ofthe District Judge, no further 
appeal against the decree of the District Judge is 
‘enéertainable under the provisions of s.119-B of the 
‘Oudh Rent Act, 1886, as amended by Act IV of 
1921, nor is a revision entertainable in such a case 
“by the Ohief Court against the decree passed by the 
“District Judge in. second appeal. O Waren BAHADUR 
-Kua v. OHHOTEY Kuan, 5 O., W. N. 457; 12. R. D. 191 


794 


ing of —Descent. from common ancestor, actual re- 
:sidence, joint mess, etc., whether necessary—D wel- 
ling house’, meaning of—House blown down but 
not abandoned, whether dwelling house— Plo adjac- 
sent to dala cid included. 

,, The word ‘family’ as used in s. 4 of the Partiti 
“ought to be gfvenea liberal Aa comprehensive, Ac 
_structfon and it includes a grqup @f persona related 
in age who live in one house undes on 


t is not necessary that ghey should be 


r3 
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Partition Act—concld. — ^ 


an ot s 


should constantly reside m the dwelling house, nor 
is it necessary that they should be joint-in mess. 2 
The fact that a dwelling house has been® blown. 
down does not make it apy ghe less a dwelling house. 
so long as the members have not abandoned it or, ag 
any rate, given up the idea of using it as such. 
-The term ‘house’ embraces not merely the structure 
or building but includes also the land on which the- 
structure of the dwelling house stands and adjacent 
plots of land which are necessary for the convenient 
occupation of the house. Whether a. particular plot» 
of land is oris not necessary for the enjoyment of a 
house is to be determined on the evidence in each 
ease. O Nin Kamat v. KaAMAKSHYA Onfran, A. I R. 
1928 Cal. 539 ; 67 


Partnership— Dealing with member of firm—Suit 
against. all partners—Liability of -firm—Onus of 
proof that, member was acting on behalf of firm. 
Where a person seeks to enforce an agreement, 

entered into bf* a person who happens to be a. 

partner of a firm, aghinst the other members of the 

firm, the onus of proof is onthe plaintiff to show. 
that the transaction was entered into by the partner 
as such on behalf of the firm and not on his own 
behalf. ‘The plaintiff must show either by the course 
of dealings between him and the firm or by some 
acts of the members of the firm that, the 
partner was acting as theiragentin the transaction 
in sucha manner asto bind. the firm. L Gzuasr Ram 
RauPaT v. Snausu D^vap, 9 Lah. L.J.518; A. I. R, 
1928 Lah 105;29 P.L.R.276 à à 327 
Deceased partner'? son—Power to give dis- 

' ehargeof partnership debt. 2 s 
The son of a deceased partner cannot give a 

complete discharge ofa debt duetothe partnership. 

L Lar Sixnen AMIR SINGH v. DHANNA SINGH DIWAN 

Sineu, Á. I R. 1928 Lah. 832 ` - 50 


Penal Code (Act XLV of 1860), s. 34, principle 
; Of--Joint commission of  offence—Liability of 
. all—' That act’, meaning. of. ' 

Section 34, Penal Code, deals with the doing of 
Separate acts similar or diverse by several persons; 
if allare done in furtherance of a common inten- 
tion each person is liable for the result of them all 
asif he fad gone them himself. The expressions 
"that act" and "the act” in the latter part of the sec- 
tion must include the whole actien covered by “a 
criminal act” in the first part: L MianeKuan v EM- 
PEROR, 29 Or, L. J. 974; 10 A. I. Or. R. 234; 10 Lah. L, © 
J. 366 ; 122 
ate 71. See Cn. P. O., 1898, s. 3$ 368 


—— —— ss. 84, 302—Murder—Y uj, whether ground 


' *for lesser penality—Insanity what constitutes. 


. Youth alone in every case is not such an extenuat- 
ing circumstance as would “justify “the imposition 
ofthelesser penalty for murder. . 
Primarily the capital sentence is the normal 
punishment for the offence of murder and tLe Judge 
must give reasons for imposing the lesser penalty. 
In order to claim exemption from criminal 
liability it is not enough to show that the accused 
is “a little weak minded" L ISMAIL v. EMPEROR, 29 
Or.L.J.540:10 A. I. Cr R 21Q |. .  *364 
SS. 116, *61— Tender of bribe tg Head Cot- 
stable to drop case against another person—-Abetmnes 
—BSentence—Offence, whether falls, within first. por 
of s. 186. ‘~~ o* PET cea ota d 
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Tender of a bribe to a "Police Head: Constable: area .bslonging to the. zemindar -gnd. took. a Jarge 
to drop an offence committed by another under s. 161° quantity of fish therefrom : . : 


of the Penal Code falls within the first part, of s 116 
of thé Penal Oode and not under the second part of 
the section inasmuch asgn offence under s. 161 is not 
cognizable by the Police and a Head Constable cannot 
bs regarded asa public servant whose duty it is to 
prevent the commission of'such an offence, within the 
meaning of the.second part ofs. 116 of the Code. L 
Puran Sanaa v, JIMPEROR, 29 Or. L. J:601: 10 Lah, T. 
4. 361; 10 A. I Or. R: 356; A. I. R. 1928 Lah. 810 681 


S, 120A —Conspiraey to do series of acts— 
Charge, nature of —Specification of acts contemplated, 
whether ngcessary. AN 
Whe the accused are chargad under s. 120A of 
* the Penal Code of having conspired to do or cause 
to be done.a series of illegal acts it is not necessary 
that. the charge should state in all its details the 
actual specific acts which the conspirators are alleged 
to have agreed to do orto cause to be done. R FTIN 
* Gyaw v EuPzRon, 6 R. 6; A. I. R 1928 Rang. 118; 29 
Cr. L. J. 555; I. L, T. 40 Rang. 41; 10 A. L Or. B 

S. 141—Unlawful assembly—Common object.— 
“Inference from surrounding circumstances— Going 
armed— Custom, effect of —Enforcing right by show 
"of eriminal force—OTfence- i : 
The object of an unlawful assembly must bè judg-. 
ed from the surrounding circumstances as it is 
impossible to look into the minds of men. ` 
lf persons assemble with -dangerous weapons 
whether it is the çustom ofthe country togo armed 
like that or not, they arein grave danger of being 
found' to be members of an unlawful assembly pro- 
vided it can be shown that there was a common 
object in assembling. 
: The leaders of the Hindu and Muhammadan com- 
inunities ofa place entered into an agreement on 
behalf of the communities by which, inter alia, the 
latter undertook not to secrifice cows publicly. 
The Hindus apprehending sacrifice of cows assembl- 
ed with deadly weapons and dsa result a rioten- 
sued and some Muhammadans died: 
. Held, that the object of the assembly fell within the 
purview ofcl. (4) of s. 141 of the Penal Code and 
that ethe members of the assembly could be charged 
and convicted for being: memberg'of in unlawful 
assembly. Pat Lacmuur Sixoue. EMPEROR, 29 Cr. L. 
J. 537; 10 A. I. Or. R. 328; A. L R. 1928 Pat. 562 503 


— ——- 85. 143, 379-—Tenants catching fish in 
zemiudar's tank disregarding injunction of Magis- 
trate—Pleg of hona fide claim of right, whether 
‘available—Tenants' right to sh in zemindar's tank 
— Presumpti | where khatian does not record guch 
rights n teiants—'Dakhal sadharan’, meaning of. 
The right of zemindars to'tanks which are recorded 

as their khas Property is absolute subject only to 

such rights in “the tenants asare set fprth in the 
khatian. ^ | 

Prima facie, wherea khatian drawn up in con- 
formity with the provisions of s. 109 (g) of the 

Bengal Tenancy Act does not state that a particular 

right, e. g, the right of fishery, exists in the tenants, 

it must be presumed that such a right does not exist. 
He expression Yakhal sadharan’ does not neces- 

* sarily include the right of fisherye 
Where the accused, the tenants of a zemindar, dis- 
regarding the injunction of a Magistrate, 
opsn"a Sundh of a tank ofea comparatively smat} 





Held, that the accused é 
acted umder.a bona fide claim df right and could’ be 
dealt with by a Criminal Cofirt. C BREENIBASH MAHA- 
TA. v, XarEROR,.29 Cr. L. J. 501; 10 A. L Oe, R. 25 
xc + = e 
————— s, '147—Assault—Créwd, coming to iam 

victim -Assailant receiving injuries resulting in 

‘death—Common intention of assembly— Liability of 

members for fatal blow. 

Where on A being assaulted by B,a number of 
persons rush tothe scene to rescue A anda fracas 
occurs in which B is’ killed the members of the 
crowd cannot be convicted under s. 147, Penal Code. 
In so far as excessive force is used*by aome members 
of ths assembly the users of such force along are 
liable to be punished for the assaults committed by 


them and not the obher members of the assembly- 
and in the absence of proof as to who actually dealt 


the fatal blow to B, the original assailant, no- mem- 
ber cf the assembly is punishable in respect.of that 
blow. L Nawanv. EMPEROR, A.I R. 1928 Lah. 277; 29 
Cr. L. J. 593; 10 Lah. L. J. 298;,10 A. I Cr. R, 337 
= wy. ws : 673 
Act, 





—S,153, See BOMBAY Disrricr Ponce 
.1890,5.53(1)) (4) (D). . . 217 
— —— 8,161, See. PENA” Cong, 1860,5. 116 681. 


——— —$,182—PF'alse statements in petition under s, 
144 (4), Criminal Pfocedure Code, whether offence. 
“An accused who makes a false statement in his 
petition of appeal cannot be held to have committed 
an offence under s. 182 of the Penal Code, even 
assuming that the false statement was made’ with 
the object of inducing, and that it did induce, the 
Appellate Court to send for the record ofthe cage, 
as it cannot be said that the Court was thereby 
induced to do what it ought not to have done, Pat 
AMIR AL: v. Duxnan MOMIN, 29 Or. L. J. 613; 10 A; I. 
Cr. R 320; A. T: R. 1928 Pat. 574 * “B05 
— —— $8. 183, 186. See Or. P. O., 1898, s. 439 
: 362 

s. 186—Obgruction to person acting under 
orders of public servant—Offence—Qui facit per 


pur 





alium, faeit per se. 


A Circle Inspector went tothe compound of tha’ 


accused with a servant under the orders of the 
District Deputy Collector in order to remove an 
encroachnfent. When he ordered the servant to 
remove the encroachment and the latter placed a 
scythe on the fence, the accused caught hold of 


‘the sama with a view to restrain him from removing 


the fence. The accused was carged with an offence 
under s. 186 of the Penal Code: 

Held, that the obstruction offered by the accused 
to the servfnt amounted to an obstruction to the 
Qircle Inspector himself and the accused was*euilty 
of an offence under s. 186 of the Penal Code. B Braua 
Manav EgrrERbR 30, Bom. L. R. 364; A. I. R. 1928 Bom. 
135; 52 B. 286; 29 Or. L. J.529; 10 A. I. Or. R, 197 
S iss 353 


S. 188 —Conviction under s. 188, requarements 
of Mere presence of accused in disturbed place, whe- 
ther sufficient. 
In order to justifw a conviction, (nder s. 188, 
Pasal Code, for disobedience Sf a lawfylly proe 
mulgated order®of a*Magistrate,, there. must be a 





broké *figding th#*the presence ofthe accused "was likely 


to cause or tanded eto cause obstruction, | annoyance 


could not be held to have’ 


0 ^ 7 
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* 

or injury or risk ef obstruction, annoyance or injury 
to any person of anyone of the things mentioned 
in ql. (3) of the section, 

The mere’ presence of (he accused in the dis- 
turbed area without going  away* when ordered ia 
insufficieht jo bring them under s. 188, Penal Code. M 
Paraxmsiva Mo.tpan v. Emperor, (1928) M. W. N. 70; A. 
I. R. 1928 Mad. 591;929*Cr. L. J. 590; 10 A. T. Or. R. 258 


e 606 
S. 302, See PENAL Cops, 1860, s. 8£ 364 


S, 302—Murder—Cireumstantial evidence as 
basis for conviction. 

Circumstantial evidence in order to furnish a basis 
for eonviction requires a high degree of probability, 
that is, sufficjentby high that a prudent man, con- 
sidefing all the facts and realising that the life or 
liberty of the accused depends upon the decision, 
feels justified in holding that the accused committed 
the crime. L Dina v. Emperor, 29 Cr. L. J. 610; 10 A, 
I. Or. R. 350 912 


8$: 302—Murder— Grave and sudden provoca- 
tion—Husband killing wife's lover when asleep— 

Sentence.e ` e > ] 

Where the accused left his wife for eight months 
exposed to temptation during which period she mis- 
behaved and became pregnant and on ,returning 
home he killed herlover when he was asleep: 

Held, that the accused was not entitled toalenient 
treatment and must receive 2 capital sentence, inas- 
much as the murder could not be said to have been 
committed on grave and sudden provocation. O 
PATESHWARI PrasaD v, Emperor, 5 O. W. N. 180; A. 1. 
R. 1928 Oudh. 211; 29 Or. L. J. 465; 10 A. I. Cr. R. 241 
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Le —— — SS, 302, 304— Murder and culpable homi- 

cide mot amounting to murder—Single blow on 

head with stick—Death—Offence—Presumption as 
to intention. 

If one person causes the death of another, then if 
his intention was to cause death or to cause bodily 
injury sufficient in the ordinary course of nature to 
cause death, the offence would be murder, even 
though death resulted ina way different from that 
expected by the assailant. 

The intention to be presumed in cases of blows on 
the head yith a stick has to be judged in the light 
of the common knowledge of mankind upon the 
dangers and results of striking a person ow the head. 

às a general rule, when one blow only is deliver- 
ed with a stick, the intention requisite for murder 
canrfot be presumed. e 

Where the accused saddenly struck a blow on the 
head of another, with a stick weighing 62} tolas and 
measuring 28 inches in length and the skull of the 
victim was fractured though his brain evas not in- 
jured*and he died after a few days on account of 
septig meningitis : 

Held, that the accused wase not guilty 
of murder, but was guilty of culpable hofnieide not 
amounting to murder. | ' 

“Ignorance of the actual causes which may bring 
about %nother's death in consequence of a blow 
cannot affect the question of the striker's knowledge 
and intentiqn when striking the blow. If actual 


‘knowledge andeexpgrience do sot do so, instinct at 


east tells every man that to hit another hufadn 
being any violenteblow on thb he&d may possibly 


result or ‘is likely to result or willpitSablw regplt® “Penal Code was illegal inasmuch as the shot m 


in serious injury to the persone struek, but know- 


INDIAN CASES. 
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ledge, belief or'expectation of ths amount of injury 
that may be cdused must dapend upon what is used 
in inflicting the blow and the force with which the 
blow is delivered.” R Bana NAYA v. EMPEROR, 6 R. 
817; A. I, R. 1928 Rang. 64; 29 Cr. L. J. 487 215 





aceident—O fence. 

The accused went into tht jungle with his com- 
panions toshoot pig. He took up his position and» 
waited in the jungle while his companions proceeded 
to beat the pig towards him. A boar was driven in: 
his direction and the accused fired. The ball, how- 
ever, missed the boar and hit one of the beaters 
eausing his immediate death: 

& Held, that the death was the result of «n accident 


and was not due to any such negligence onthe part of , 


the accused.as would bring his act within the purview 
of s. 304-A of the Penal Code and theaceused was 
not guilty af any offence. L BASANT SINGH v. EMPEROR, 
9 Lah. L. J. 482; 29 P. L. R.45; A. I. R. 1927 Lah. 886; 


ss. 302, 304—BShóbting party—Death by . 


29 Or. L J. 487 215. , 


e 
— —— 88. 302, 374—Murder—Absence of proof 
of motive, effect oj—Presumption of intention as 
to natural consequences—Scope of the rule. 

When the facts are clear, it is immaterial that no 
motive has been proved by the prosecution. The 
motive which induces a man to act is known to him 
and hirf alone. 

The man who plungesa knife into another man's 
Stomach must know that it would cause death or such 
bodily injury as is likely to cause death and that 
hence death would be the probable result of his act, 
The man who does such ag aet, therefore, must be 
held to intend to cause death orsuch bodily injury 
aSis likely to result in death, for à man is pre- 
sumed to intend the natural consequence of his 
action. If he had not that knowledge or intention in 
the circumstances and he did the act with some 
other knowledge or intention then it is for him, 
to prove it, for thatis a fact peculiarly within his 
own knowledge. 

Per Mukerji, J.--Metive, though nota sine qua non 
for bringing an offence home to the accused is re- 
levant and important on the question of intention. 

The presumption that one must be taken to intend 
the naturaland probable consequence of his act—a 
rule of English Law which, originally a rule of 
evidence, has acduiregl the dignity of a legal axiom, 
is not always "quite easy to apply,to the Indian 
Criminal Law in view of the distinction that tle 
Penal Code makes between intention and knowledge. 
C Gor Kuan v. EurERon, 47 O. L. J. 240; 32 0, W.N. 


345; L L. T. 40 Cal. 116; 29*Cr. L. J. 546; A. I. R. 1928- 


Cal. 436; 10 A. I. Or. R. 259 482 
— e—— S. 304. See PzNALCopz,18$0, s 302 215 


S. 307—Attempt to murder, what constitutes 

-Benefit o? doubt. . . 

The house of the accused who was suspected of 
having confmitted murder was surrounded by the 
Police and the outer door of the house was locked 
by them from the outside. Immediately after the 
door was closed a shot was fired through a hole 
in the door, The accused was charged and convict- 
ed for an offence under s. 307 of the Penal Code 
for having fired this shot while the Police were trying 
to secure him: e * 

Held, that the conviction under s. 267 ies 
ig 
have besn® fired simply, to frighten phe Police or by 

à 6 * 4 


of the 


* 


Bible. > 
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some of the. other -inmates ‘of the: house "and 
accused was entitled to ¢he .benefit of the doubt. 
L MUHAMMAD KHAN v. EMPEROR, 9 Lah. Li, J. ,331; A. I. 


R. 1927 Lah. 853; 29 Cr. L. J: 18 342 ` 


-~ 88. 342, 365- Abduction and confinement 
* -in broad daylight—O0 fence. ' 
*Offence under s. 365; «Penal Code, © consists of 


: Kidnapping or abducting any person with intent to 


cause that 
confined? E 
“Where the accused took. away a woman- from 
the’ house to their kaveli where she, was con- 
fined in broad daylight : 


person io be secretly and wrongfully 


Held, that jhe offence committed was one under . 


8. 342 gand not under s 365, Penal Code. L INDAR 


“SINGH v. EMPEROR, 29 Cr. L. J. 597; 10 A: I. Or. R. 277 


677 


— ——— s8. 354, 366—Abduction—Evidence of in-. 


' tention, necessity of—- Outraging modesty. : 
. Abduction by itselfis not an offence and in the 


* absence of some evidence that ethe accused ab- 


ducted the. woman with ethe intent that she 
may be compelled, or knowing it to be‘ likely 
that. she will. be compelled, to marry any person 


against .her will .or in order that she may- - 


be seduced or forced to- illicit intercourse or 
knowing it to be likely that she will be forced or 


‘seduced to illicit intercourse, a conviction “under 


8. 366, Penal Code, cannot stand. . . 

The accused caught hold of a woman by her arm 
and began dragging her. The. woman raised a hue 
and cry and some peighbours'came and released her 
and secured the accused.eThere was no evidence as 1o 
what the intention of the accused was: 

Held, that the accused could not be convicted 
under s. 366 of the Penal Code, but was guilty of an 
offence under s. 354 of the Code. L FAKIR v. EMPEROR, 
“29 Or. L. J. 479; 29 P. L. R. 444; 10 A. I. Cr. R. 207: 10 


Lah. L.J. 325 127 
————— 9. 365. See PENAL Cong, 1860, s. 342 677 
— ——— 8, 366. 
. See OR. P. C., 1898, s. 234 . 224 
See PENAL Cope, 1860, s. 354 127 


* mm 
* 





e 5. 366 —Enticing minor married girl—In- 

gredients of offence—" Enticing”, “taking”, meanings 

_ of Accused ultimately yielding to girl'asolicitation, 
., whether sufficient. a. S 

To constitutg an offence under s. 366, Penal Code, 

it is necessary that the kidnapping should have been 

with intent that the girl kidnapped may be compelled, 

or knowing it to be likely that she will be compelled, 


. to marry any person against her will or in order that 


she may be forced or seduced todllicit interceurse, or 

knowing it tobe likely that she wil be forced or 

seduced to illicit intercourse. ` . 
In the absence of any elenfent of forcing or seduc- 


ing for the purpose of illicit intercourse, no offence - 


under s. 366, Penal Code, could be regarded as pos- 


. The expression “enticing” in the section involves 
that, while the person kidnapped might have left 
the keeping ‘ofthe lawful guardian willingly. still 
the state of mind that brought about that willing- 
nese must bave been induced or brought about in 
some way by the accused. - ; | 
The expression “taking out ef the keeping of the 
lawful guardian" must signify some act done by the 
accwsed which may be- regarded as the proximaté 
-eguse of the person going oyt ofthe keeping of the 


w ? "E : ô 
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‘accused or under 
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guardian or, in other words, an act but for which, the 
person: would not have gone out of the keeping of the 
guardian as he or she did. . a a i 
Where a married minor girl was desperately call- 
ing for the accused’ to come and take her away ‘and 
she was soon after discovered to, be,with the 
hiscontrol: |. so ee 
Held, it was legitimately open te a Court of Law to 
assume that the accused finally yielded to. the 
solicitations and made it possible for her to get 
away. M ABDUL Sarmag v EMPEROR, 54 M. L. d, 456; 
27 L. W. 683; A. I. R. 1928 Mad. 585; 29 Cr. L. J. 635 
i a oe ^. 907 
— —— 88. 366, 376—Kidnapping and rape— 
. Separate sentences, legality of. . 
The ingredients of the offences under as. 366 and,376, 
Penal Code, are essentially distinct from each 
other and separate convictions under the two sections 
are perfectly legal. LBaca v. EMPEROR, 29 Or. L. J. 
485; 10 A. L Cr. R.246 -> 
— 8.368. See Oz. P. O., 1898, s. 234 © 
————— &. 374. See PENAL Copg,1860,8.302 482 
—— S 876. See PENAL CODE, 1860, s. 366 213 
— —— 8. 979. See PENAL Cops 1860,5.,143 229 


s. 379—Theft—Aects done under bona fide 
of right, when ewlpable—‘Dishonestly’, mean- 


D 





claim 

ing of. - 

The dietum that a person who takes property in 
thé assertion of a bong fide claim of right cannot be 
convicted of theft is true only in this’ sense that 
where the accused has a’ claim of right which he 
believes eto be good and has attempted to assert 
that right by doing an act which in good faith he 
believed he had ‘every right to do, and for such 
reason. the Court is of opinion that he did not agt 
dishonsstly, then the person is innocent of theft. It 
does not mean that the accused cannot be convicted 
of theft where, knowing that his claim ‘is disputed 
and that his proper course is to have’ recourse to 
tha Courts of Law he prefers to take the law into 
his own hands by removing the property from the 
possession of his opponent.: In such cases the act 
would be dishonest atid the accused would be guilty 
of theft. R RANGASAWMI v. EMPEROR, 6 R. 54; A. I. 
R. 1928 Rang. 113; 29 Cr. L. J. 603; I. L. T. 40 Rang. 
54; 10 A. L Cr. R. 280 683 


e 
. 390, 458— Theft after locking up ‘room 
in which watchmen were asleep—Offence, whether 

robbery—Wrongful restraint, meaning of. 
Restraint implies abridgment of the liberty of 
à person against his will. When a person is deprived 
of his will power by sleep of otherwise he cannot, 
while in that condition, he subjected to any restrgint. 
Where thg accused locked from outside the room 
in which the watchmen of a building were asleep, 

and comnriited theft: ` - 

Held, that the accused could not be held to have 
eaused wacngfül restraint to the watchmen and 
could not consequently be convictéd of dacóity under 
s. 391 of the Penal Code though they were guilty of 
theft under s. 458 of the Code. L Faren MUHAMMAD v, 
ExPfazonp, 29 P. L. R. 90; A.L R. 1928 Lah. 445? 29 Cr. 
L. J. 602; 10 A. E: Or. R. 274 682 
: 8.394, Seg WuiPPING Act, 1909, 5.4 810 


$ t 5, 399-—Preparation t9 commit qdacoity—e 
Assembling armed near scene of contemplated dacoi- 





a jt ah e th BI? amounts to preparation. n 


"hough.ihe mere assemblage to commit dacoity 


213 
224 | 


-- 


^» 
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does x :amount te -preparation within the meaning. 
of s 399, Penal Code, yet where the members ofthe 
gang have taken into their possession instruments 

£ house: breaking antl. arms for the purpose of 
ne and defence and Shave actually proceeded 
to-a place enear the scene of the contemplated 
dacojty, they are guilty of an 


secti L Karim BaxfsH v.. EMPEROR, A. I. R. 1928 
Lah 93; 29 Or. L, J. 577; 10 A. I. Cr. R.203 - 593. 
eaS, 411. See Os. P. C., 1898, s. 35 368 


"$. 411— Receiving stolen proper ty—Dishonest 
intention —Onus of proof. 

In.a ease under s. 411, Penal Code, it is for the 
prosecution to preve that the accused received the 
stoleti property dishonestly and not for the accused 
to show: that heerec8ived it honestly. L KARTAR SINGH 
v. EMPzRon, 29 Or. L. J. 594; 10 Lah. L. J. 316; 10 A, I. 
Or. R. 354 674 
.S. 414. See On. P. Us 1898, 8. .35 568 


S. 420—Cieating—Ingredients—No proof 
of Jesi of statement or intention to deceive, effect 
.of. 





"A. mere handing of the book of rules by a servant of 


a Olub to ànother pefson will not make him criminally 


eresponsible, for the representations contained in the 


e, - . 
A ‘Olub called the Róyal Sports Olub efisted for 
the purpose ofreceiving from clients bets on horse 
races, ànd employing. agents on the race courses to 


put their clients’. money on thé ‘horses, and for pay- 
‘ing! tio tlie winning clients the ums ‘less commia- . 
The complainants’ 


sion, which they had won. 
amongst others became mémbers of the Club by a 
small payment and “became then entitled to the 
above, services.: They put.in applications to the 
Se@retary stating the horses they wished to back 
and paying up the amounts of their bets. In a 
prosecution. against’ the Secretary and Manager of 
the Olub for cheating on ths ground that the com- 
plainants paid sums as bets to run horses at a 
particular race and that the accused neither placed 
the bets nor returned the money, it was not proved 
that any ofthe statements in the rules were false or 
that there was any intention on the part of the 
Directors of the Club not to place the bets : 

Held, that tle ‘accused were not guilty of the 
offence of cheating. M CugLAM CHETTY v. EMPEROR, 39 
M-.L. T. 96; A: I. R. 1928 Mad. 224; 9 A. I. Cr. R. 396; 
29 Cr. L. J. 633 905 


— ———— 8. 447—Criminal trespass—Intention to 
insult, annoy, etc., necessity of—Mere forcible dis-« 
possession; whether criminal offence. 


An: intention to commit an offence or to intimidate! 


insulé or annoy is an essential ingredient of thé 


offence under s. 447 of the Penal "Coda. 


Mereg forcible- dispossessiori would not constitute 
criminal trespass in the absence of such intention. 
A MAftHURA Rar v. EMPEROR, 26 A. L. J. 421; L. R. 9 A. 
07 Or.; 9 A. I. Or. R. 441; 29 Cr. L. J. 507; 50 A. 637; A. 
I. R. 1928 All: 671 506 
mi §.458. See Prenat Copg, 1860,8. 390 682 


- + ass, 465, 467—Altering date of stamp paper 
—-Nature of off ence—Ante- dating by itself, whether, 


culpable. 

The conmipl&ingnt instituted « suit, against the 
secused gnd applief for a temporary injunctiarf 
restraining the accysed from alienati&g certain pro- 
perty A few days after the service of M*mmans 
the suit but afew. days before tise serwice of notice 


INDIAN C ASES, 


fence under the. 
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of the injunction the ácdused presented to a registry . 
office for registration a mo«tgage-deed relating to . 
the property purporting to have been executed by > 
them somé months prior to the suit. The .tom- 
plainant asserted that the dogument was- ante-dated 
that the stamp paper on which it was engrossed , 
was bought from the stamp-vendor only after the 
date of the suit, and thaf the date of the stamp 
paper had been altered. by the accused. The accused? 
were charged under s,465 of ‘the Penal Code, but 
discharged: 

Held, that the section applicable to the offence 
was s. 467 of the Penal Code and not: 8.465 of. 
the Code, and that the offence~ was: Gon seguenti 
triable only by a Court of Session. : 

To executea document purporting to Dives been. 
executed on a date other than the one on which 
it was actually executed is in itself a forgery where ` 
the act is done dishonestly or fraudulently. R RaNGA- 
SWAMI CHETTYAR v. Mauna Po Ku, ‘6 R. 49; A. I. R. 
1928 Rang. 117; 29 Cr. L. J. 599; I. L. T. 40 Rang. 51 


| 679 
— ———— 8. 467. See Pinar Cone, 1860, 6.465 679 


Perpetultles—Grant of maintenance allowance , 
charged on immoveable property to-certain person 
and his male descendants, legatity of. 
A provision in a compromises deed which makes 

mainteiffance allowance payable to C and his male 

descendants charged on immoveable property is not 
invalid, at least in respect of C either on the ground 
that it is a breach of the.rule against perpetuities or 
that it creates an estate unknown to law. M RAJAH or 

KALAHASTI v. VENKATAPPA NAYANIM, 27 L. W. 544; A. 1. 

R. 1928 Mad. 713 : 872 

Pleader and client—Admission on question of fact 
by Pleader in Appellate Court, binding nature of. 
Though parties may not be bound by admissions 

made by their Counsel on pure questions of law, yet 
on questions of fact, they are bound by admissions 
made by their Counsel whether they are made in the 
course of the trial in the Court of first instance- or 
in the course of the hearing ofthe appeal before the 
lower A ppellate Court. 

A Pleader's general powers in the conduct of an 
appeal include in ordinary cases the abandonment of. 
an issue which in his discretion hethinks inadvisable 
to press. MULIOHI KOTTAYYA v. NALLAMALLI SREERA- 
MULU, A. I. R. 1928 Magl. 900 17% 


Pleadings—Aver ment in plaint not denied, effect of. 

. Anaverment in a plaint which is not denied in 
the written statement by the defendant must: be held 
to have been admitted by him. L HAKAM ee v. Haz- 
ARA SINGH, A. I. R. 1908 Lah. 695 54- 
New case. 

The determimations in a cause should be founded 
upon a case either to be "found in the pleadings or 
involved in or consistent with the case thereby 
made. S RATAN SINGH GULAB SINGH v. MANIK RAM 
CHATONAL, 20 S. L. R. 220; A. I. R. 1927 Sind 219 183 
Possession,’ See EXPLOSIVE SUBSTANCES Act, aoe 

- 8. 4 : 


Post Office Act (VI of 1898),s. 52—Extraction of. 
. V. P. article by Post-Master—Subsequent payment 
of amount LEE cM —Criminal misappropréa- 
tion. 

The accused, a branch: Post Master who “was also 


— 








* # trader ordered for some articles and on receipé of. 


the. value-fayable covey containing, the Railway. 


. A, | 


f 


* 


~ 


* 151; 29 Or/1, J. 508 
` Practice—Appeal—Improper admission of evidence 


- 


«Sioù, to obtain defirsite instructio 


LI 


4 
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receipt relating to. the consignment of the article, he 


extracted the Railway receipt without pfying the. 


money due and took delivery of the articles from the 


..Railway. A few days 9hefeafter he paid into the Post 
* Office the amount payable to the office on account of 


the V. P. article. Between the dates of the extraction 
pf the railway receipt from the envelope and the actual 


‘payment of the money into the office he made an 


entry daily in the postal registers that the article 
was not delivered on account of the absence of the 
addresgee: i 

Held, that the accused was guilty of an offence 
unders. 52 gf the Post Office Act, L EMPEROR v. 
Des Res, 8 Lah. 662; A, I, R. 1928 Lah.-92; 29 P. 2 


— Remand, whether proper, 


Even if evidence was improperly admitted, ' an 


e Appellate Court ought not to remand the case for 
^ further hearing ifit should be ‘of opinion that the 
`- admission’ of that evidence.could not have affected 


the decision come to by the lower.Appellate .Court. 
Pat Deonarayan SINGH v. DWARKA PRASAD BINGH, A. I. 
R. 1928 Pat. 429; 9 P. L.T. 679. - | : 

~~ Appeal—New case.” 


. An appellant cannot be allowed, after failing in 





’ 


. the contest- in the: lower Court. to set up an entirely 


new case in appeal Pat OCnorA Nagpur BANKING 
ASSOCIATION v. KAMAKHYA NARAYAN SINGH, 7 Pat 341; A. 
e » E 306 


I. R. 1928 Pat..431 , 
—— — Blowing lt and cold. -` : 

, A litigant cannot be allowed to blow hot and cold. 
in the same matter. B Panpurane S; Karri v. MINNIE 
HeNRIETTA Karri, 30 Bom. L. R. 350; A. I. R. 1928 Bom. 
117; 52 B. 262; 29 On. ..J,., 513; 10A. I. Or, R. E 
Burden of proof wrongly thrown in trial 

Court—Both: parties adducing. evidence—Remand 

in appeal, when proper. . . 

The -rule of law that where parties have „led 
evidence on the particular issue, the wrong alloca- 
tion of burden of -proof,does not. entitle the party 
on whom such burden of ‘proof .is subsequently 
placed to claim a remand, cannot be held to be 
inflefible and its applieability must:depend upon the 


s 
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“ faets of .each-particular case, the nfture of the point 


involved and of the evidence given *by both parties. 


- There may, be cases where the person on whom the 


burden of "proof lay gave evidence in support of his 


‘allegations which, on the face of it, is of no value 


and the other party dide not consider it necessary 
to.produce the whole of the evidence which he could 
produce to PON, Hie n REN ous ofthe other side, L 
JaapisH RAM V, MuxaND Lar, A.L R. 4928 Lah. 763; 
:10 Lah. L. J. 308 - À - < . 33 


- Commission--Commissioner’s duty to obtain 
instructions from Court as to manner *bf. executing 
- commission. i > t 2 M 
When-a Commissioner is appointed, unless the 
Court has given, in the order of appointment or in 
‘any subsequent.order, definite instructions to him 
to: execute . the commission in a, particular manner, 
it ìs alwaye his duty before executing the commis- 
from the Court and 
to act accordingly. L MBLA RAM v. Raman MaL 733 
Consolidation of. appeals—Inherent .power 
—Effegt of consolidgtion—Separate valgalatnamas, 
- process-fees, copies of decre&s, etc., whether, necessary 
: = ih Procédure Code (Act V- of 1908), s. 151. 
: ; . 


s 
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- The High Court has inherent power. -to consolidate 
appeals, Le. CUN INIM 
.. When the Courtellows cofisolidation,-it; allows the 


parties to treat- the consolidated appeals, avhatever ` 


their number may: be, as one and the Barties.applying 
for consolidation QE. their: appeals may be allowed to 
join in one zakalatnama. | : e 

^" After consolidation, the process-fee leviable is ofily 
on -the basis of one appeal and one vakalat , on behalf 
of the parties in allthe appeals to be, consolidated is 
enough; but this, however, does not obviate the 
necessity of producing the decree in each case. M 
InvePERUMAL Napag, 27 L. W. 366 (1928) M.W. N. 
271; 54 M. L. J. 595; A. L-R. 1928 Mad.463 $51 


—— Defendant contesting suit at instance .of an- 

-~ other defendant—Cross-examination by latter, Whe- 
. ther permissible. ° KEPT CX. 
Where e, defendant is contesting a suit not--on-his 
own behalf but'on behalf of another defendant, it is 
not proper to permit him to be examined on -his 
own-behalf and to allow the other defendant to -cross- 
examine him and to elicit anstvers in his favour. 
N KIRMANY v. AGA ALI AKBAR, A. I. R. 1928 ag 
-- -. E 4 * 1 a ' - 0 
———— New ‘nlea—Terminetion of agency— Question, 





whether can be raised, in second appeal for first time. 
The-question when an agency must be held to` have 
terminated within the*meaning of Art,59 is one of 
fact ind cannot be allowed to be raised’ forthe first 
time in second appeal. M KINATTINKARA MADHAVAN 
NAIR v. MANAVIKRAMA ZAMORIN, A. I. R. 1928 Mo E 
s asd A NP 32 
|—— —Precedents— Finding of Judicial -Committée 
as to meaning of words, how Jar binding. | kd 


- 


' A £nding of fact based’ upon the’ evidence before `- 


the Judicial Committee. in another case cannot have 
been intended ‘to “be binding in all- future cases 
‘whatever the evidence. Pat Hira Lar SINGH v. 
MATUKDHARI SINGH, 7'Pat 275; A. I: R. 1928 Pat. 316; 
9P.L.T.589 . E : 461 
Preliminary? decree—Dismissal of. swit for 
default after preliminary. -decree—Appeal from 
preliminary decree, competency of. ao ". 
After: a decree has orce been .made-ing suit, the 
‘suit cannot be dismissed unless the decree is reversed 
onappeale `- . DS Ab I, 
In- a suit for partition, the trial Court made a 
preliminary decree. On appeal the Subordinate Judge 
eischarged the preliminary decree and-ordered “that 
the value of the plaintiffs’ shage should be ascertained 
by a local enquiry and that the share should be.sold 


to the defendants under the Partition Act. The. 


plaintiffs appealed tothe” High Court. During the 


1. pendency of the appeal the suit itself was dismissed 


“for default by the trial Court: `> 


Heid, that the order of dismissal of the . trial Court. 


could onl affect the further proceedings that fol- 
lowed upon the decree ‘which the Subordinate Judge 
made and could not affect the deeree itself and that 
the appeal could, therefore, be-proceeded wiWin the 


High Court. O Nip ‘Kaman BuarrACHARJYA v, KANA- 


KSHYA CHARAN, A. |. R. 1928 Cal. 539° , > -67 
Là LI [ 3 k 7 " 
Privy Coyncil—New peint “urged Jor firs 


time before Prau Council. ` PNE 
e Inggneraleit may be laid dowf that neither party 
to? proceedingg befgre «the Privy Council should be 
permitted” to start for the first time at their Lord- 
ships’ Bar fresh poiüts of objections which Have 
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been open to him and have been neglected at 
opportune and Scr EE ofthe litigetion in 
the Indian Courts. PO Hussain BIBI v. Nur Huys- 
SAIN SHAH, A IL R 1928 P. O. 106; 26 A, L.J. 471; 47 
C. 14.9J. 512; 32*O. W. N. 769; 30 Bom. L. R. 849, 29 Dp. 
L. Re 392; 54 M. L.«J. 692; 28 L. W. 30 52 


—e—— Second appeal—Copy of trial Court's judg- 
ment, necessity of--Filing copy after limitation, 
effect of. ] 
A memorandum of second appeal to the High 

Court must be accompanied by a copy of the 

pucenien of the Court of first instance and if the 

atter is not, presented till after the period of 
limitation has expired the appeal should ordinarily 
be rejected as barred by limitation. L BAHADUR SINGH 

v. Barn, 10 Lah. L.J. 258 : 727 

Pre-emption. See MuRAMMADAN Law 130 

Mortgage. whether sale—Burden of proof. 
In a pre-emption suit the burden.of proving that 
an ostensible mortgage is in reality a sale is on the 

pre-emptor. L Bunau Raw v. Urras (HAND, A.J. R. 


1928 Leh. 726 26 
— — — Plaintiff being financed by vendee—Waiver 
` or collusion, what amounts to. e 


Before a pre-emption suit can be defeated on the 
ground of waiver or collusion with the vendee it is 
necessary to establish by strict evidence that the 


- object of the plaintiff was really to secure the land 


R. 58; A. 1. R. 1927 Lah. 872 


. elaim is made, into its substance and 


for the vendee, and a desire to annoy and defeat a 
rival pre-emptcr is not sufficient. The barffact that 
ihe plaintiff is being financed by the vendee is not 
enough to provecollusion or waiver. L MosnHuQ ALI 
HAN v. Suarri ALI Kuan, 9 Lah. L. J. 486; 29 P. L. 
641 


— ——— Sale or mortgage—Tests—Onerous conditions 
' in mortgage, inference from. 

The criterion for deciding the question whether a 
transaction is a sale or & mortgage is the real 
intention of the parties when entering into the 
transaction, which has to be Getermined on all the 
available material including the terms of the docu- 
ment itself. n 

The mere fact that the terms ofa document which 
is ostensibly a mortgage are somewhat onerous and 
the mortgagor admits the transaction to be a sale ig 


not sufficient to hold that the transaction is a sale 


and not a mortgage especially where there is no 
mofive to disguise a sale as a mortgage. L Bunga; 
RAM v. Urram OHAND, & I. R. 1928 Lah. 726 26 


Presidency Towns Insolvency Act (II of 1909) 
S. 47—' Mutual dealings’, meaningeof—Duty of 
Ofcial Assignee to inquire into questions of set-off 
—hefusal of creditor to answer Official Assignee's 
qrestions—O ficial Assignee’s power t reject claim. 
Unliquidated as well as liquidated elaims for 

damages, provided they arise out of contract. come 

within the words ‘mutual dealings’ in s.47 of the 

Presidency Towns Insolvency Act. 

_ An cial Assignee is bound tojenquire, When a 


Mr to satisf 
himself that the estate is liable in respect of Hd 


eclaim made, afd im order to arrige at this resuM, tie 


must satisfy himself that there isimta set-off for a 
whole ox part of the amount claimede 

A creditor claimed a eertain gum gf money fiom 
an insolvent's estate for his share of profits.in a 
business of which he was for a number eof years 


« INDIAN CASH. 
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v 
the manager. The insolvent had stated “to the 
Official Assignee that the creditor’ had agread to 
purchase his business and, had broken the contract 
and was consequently liabld to pay & substantial 


sum to the insolvent's estate as damages. The" 


creditor derlined to answer the question put to him 
by the Official Assignee as to whether he was 
liable for any amount by way of damages which 
would wipe out or reduce his claim, and the Official 
Assignee rejectad his claim: 

Held, (1) that the claim for damages came within 
the expression ‘mutual dealings’ in s. 47 of the Pre- 
sidency Towns Insolvency Act ; e 

(2) that the 
rejecting the creditor's claim, as the creditor had by 
refusing to answer, prevented the Official Assignee 
from satisfying himself whether the claimant’s claim 
was owing or had been satisfied. R JEFFERY v. OFFIOIAL: 


AssIGNEE Gv Ranaoon, 6 R. 46; A, I. R.1928 eae ‘ 


I. L. T. 40 Rang, 49 


, 

Principal and agent—Loan brokern—Right to com- 
mission—Tests—-Terms of contract. M 
The main office of a loan broker is to bring the 

borrower and lender together and when he has done 


-that, he has done all that is necessary for him to do 


and earn his commission provided, of course, that 
the lender is willing to open negotiations upon & 
reasonable basis. | ; 

The real test in cases of this kind where one 
party is employed by another to do a certain act is 
whether ths party so employed ‘has done, that act 
or not and this question must be decided in each 
case with reference mainly to the terms of the con- 
tract. 

The defendant employed the plaintiff, a money 
broker, to find a party willing to advance up to 4 
lacs on mortgage of the defendant's property, and 
agreed to pay him a commission of 2 per cent. on 
the amount of the loan so made. The plaintiff found 
outa Bank willing so advance up to 40 per cent. of 
the value of the defendant's property at 9 per cent. 
interest. The defendant then .wanted to raise ten 
lacs, four lacs on mortgage and 6 lacs on certain 
goods, but the Bank was not willing to agree to the 
proposal “% few months later, the: defendant 
borrowed a sun? of Rs. 1,10,000 from the same Bank 
on some of thë pronerties of the.defegdant employing 
another person as a broker. The plainjjff sued to 
recover his brokerage: 

Held, that the plaintiff had done all that he was 
employed to do and was consequently, entitled to 
recove? his commission. B Vasansi MooLjr v. IASON- 
Dag TEjPAL, 30 Bom. L. R. 486; A. L 3.1928 sm 

* 





Suitby principal for money had and received 
by agent. i-o 

A principal can sue an agent for a sum of money 
had and reneived on his behalf and may- also bring 
a suit for accounts. L Kissen Sanar v. SHaM LAr- 
BADRI PARSHAD 867 


— Surety for production of judgment-debtor 
on certain dáy—Day declared holiday— Discharge of 
surety—Construction of surety bonds. i 
Surety bonds must be strictlY construed and 8 

surety cannot be held liable beyond the® extent to 


* which he has contracted. Therefore, where a syrety 


binds himself to produce the judgrgent-debtor on a 
particular date which "is subsequengly declared to be 
a holiday tite surety is absglved from.liábiliy and 

. è i e 
. e . . 


Official Assignee was justi$ed in, 


* 


t 


* order as to the costs of. the award. 


`` vent the O 


party *itself* the mater may be 
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heis not bound to produce the debtor on Any sub- 
sequefit date. L DAVID JOHNSTON v. DWARKA PARSHAD- 
Laoumt Das, A. L R. 1028 Lah 696; 10 Lah. L. J. be 


Private award—Award set aside by Court—Costs 
of award, whether can be granted by Court. — 

Where on an application to setaside a private 
award, the Court holds there is no valid reference 
to arbitration, there is no jurisdiction to pass any 
R. A. ARUNA- 
OHALA lyan v. LOUIS DaEvrFus & Co, (1928) M.. W. N. 
228; A. L R. 4928 Mad. 370; 51 M. L. J. 580; 27 L. W. 
803 o . 175 


* 5 = 

Privy Council—Appeal to Privy Council from inter- 
locutory order—Power of High Court to stay 
proceedings. i 
Ín a suit for maintenance a preliminary issue 


e Whether the plaintiff could maintain the suit was 


tried and decided against the defendant. An appeal 
was preferred from this decision but it was dismissed 
by the High Court on the ground that the decision waa 
not appealable. The defendant was granted special 
leave to appeal to the Privy Council and he took 
out a notice of motion for an order that all pro- 
eeedings in the suit may be stayed pending the 
final disposal of the appeal to the Privy Council: 
Held, that the Oourt had jurisdiction to accede 
to such an application, but thecase was nota fit one 
for stay of proceedings. B GovERDHANLALJI v. OHANDRA~ 
PRABHAVATI, 30 Bom? L. R,126; A. I. R. 1928 Bon 159 
: 39 
Promissory note—Presumption as to place and time 
of execution. ` i 


Thereis a presumption that a promissory note was 
executed at the place and on the date it shows. It is 
for the party who pleads that it was executed on & 
different day and at a different place to show it. M 
KriguaNY & ‘Sons v. AGA ALI “AKBAR, A. I. R. 1928 
Mad. 919 | 170 


Provincial Insolvency Act (V of 1920), s. 4— 
Adjudication of Hindu father as insolvent—Sale of 
property by Receiver including son's shares—Pur- 
chaser, right of,to obtain order fer delivery of 
Possession under 8. 4. i 


“On the Sue can ofa Hindu father as insol- 
cial Receiver is entitled to deal with 
the shares, of the sons, and sell them to a stranger. 
But a purchaser from the Receiver of property of 
the insolvent'inclusive of the sbares ofthe gons is 
not entitled to 
property purchaMed, in so far as the sqns'shares are 
concerned, under s,4 of the Provincial 
Act. His remedy isto* institute regular suits for 
possession in the 8rdinary Courts. T 
The purchaser may, however, be given* joint pos- 
session along with the sons,so far asthe insolvent's 
share is concerned under s. 4 of the Act. . 
Once the Official Receiver has sold the. property 
to a stranger and converted the insolvent's estate 
into money, his business is to distribute this money 
among the creditors and it cannot be said that delí- 
wery of possession i8 a necessarye part inthe work 
of distributing the assets of thé insolvent among 
creditors, although where a claim is made against 
the insolvent himself inrespegt of his sire only, 
or againsj ariva) purchaser of the insolvent’s pro- 
different, M 
e ' © 
m e 4 
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VeNKATA Raman v. N.S. CHOKKIER, 27 L. W. 515; 
A. I, R. 1928 Mad. 931; 51 M, 507; 55 M'L. due 
——— — 8. 4. (£)—' Act of insolvency'—Declarution of 
inability to pay debts, when amounts” to act ef. in- 
solvency. . * 5. ‘ e 
Although a bare declaration of inability to pay 
debts does not amount.to an act of insolvency, 
where itis accompanied by such circumstances and 
is in such a context that the impression produced 
upon the minds ofthe creditors receiving if is such 
asto amount to a statement that the debtor is going 
to suspend the payment of his debts, if amounts 
to an ect of insolvency. M CM" 
Where a debtorin reply to demands of certain of 


his creditors, stated that he had placed all jis. 


title-deeds in the hends ofa third person for the 
sale of his properties and for the discharge of all 
his debts : 

Held, that there was an act of insolvency justifying 
the adjudication of the debtor as an insolvent. M 
RaMASWAMI OWETTIAR v, MUTHUIALUSWAMI CYETTIAR, A. 
I. R. 1928 Mad. 909 | . 83 
8. 6 (f)—Act of insolvency,- meaning of— 

Previous adjudication, annulment of—Fresh peti- 

tion, whether new act of insolvency. . 

It is sufficient in the case of a creditor applying 
tohavea debtor adjudicated an insolvent if the 
creditor is owed Rs. 500 or upwards and if an act 
of insolvency has occurred within three months before 
the preseftation of his petition. It is not necessary 
in the case ofa creditor as it is in the cass of a 





debtor to prove that the debtor is unable to pay his 


debts. ; . : 

Presentation of a fresh petition for insolvency after 
annulment of a previous adjudication constitutes a 
fresh act of insolvency entitling a creditor to present 
an application for adjudication of the debtor as an 
insolvent, L JAMAL DIN v. BrsHAMBAR DIAL 578 
— ——— $, 17-——Insolvency  petition— Deuth of debtor 

—Subsequent adjudication, whether legal—'Proceed- 

ings in the matter, meaning of. 

Under s. 17 of the Provincial Insolvency Act, 
whera a debtor dies after the "presentation of an 
insolvency petition, it is competent to the Court to 
adjudicate him as an insolvent and allo# the pro- 
csedings im the matter to continue. . 

The words “proceedings in the matter" in the 
aection include subsequent steps in connection with 
the. petition of which the earliest will be thesad- 
judication ofthe insolvent without which nothing can 
be done. M VENKATARAMA AYYAR v. OFFICIAL RECEIVER, 
TTINNEVELLY, (1928) M. W. N, 237; 27 L. W. 437; 54* M. 
L.J, 585; A. & R. 1928 Mad. 476; 51 M. 344 94 
$s, 23 (1), 31— Land Improvements @oans 
Act (XIX of 1888), 3.7 (1) —Court'; ‘decree’, meanings 
of —Crown debts, protection order against, legality 

e 





oJ. 

A 31 (1) of the Provincial Insolvency Act 
must be construed so as not to apply to debts due to 
the Oxpwn or to affect any right which thesrown 
has in respect of those debts. Even if the section 
does-apply to Crown debts, in view of the fact that 
even an order of discharge does net Telease the 
infSaMrent from such debts it wld be 
for an insolvenef Cofrt, which upder.s. 31 has'a 
Gisgretien if the matter, to make a protection order 
which would aply éo such debts. R OOLLEOTOR or 


AxYan v. Paw Tox U, 5 R. 806; A. I. R. 1928 Rang 81 
: e^ - AP" 
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——— 8. 24—Inability to pay, meaning of —Assets 
‘exceeding liability, effect of—Linquiry, extent of— 
Procedure. " 

In an application fee being adjudicated as an 
insolvent tt is*not necessary in order to establish the 
pefjfioner's inabiljtyeto pay his@lebts to prove that 
value of his assets is less than his liabilities. 
49 person may not be able to pay his debts even if 
the value of his assets is more than his liabilities 
if he satisfies. the. Court that he cannot raise 
sufficient money to meet his liabilities by transferring 
the whole of his property.. 

. Where the petitioner is a debtor the Act does not 

contemplate san *elaborate enquiry at the time of 

adfudication into the genuineness or otherwise of 
the debts mentioned by the petitioner in the list-of 
hi; liabilities or as to the dealings of the petitioner 
with his property such as,coneealment or fraudu- 


‘lent transfer thereof. Such matters can and ought 


to more appropriately be dealt with. after the ad- 
judication . order, if any,has been passed and the 


"whole of the property of the insolvent has vested 


in the Oottrt or the Official Receiver. 

= It is the duty of a petitioner for insolvency to put 
himself in the witness-box and to give & full account 
of his conduct, dealings* and property in Che presence 
ofsuch of the creditors as appear at the hearing and 
the creditors havea right to question him thereon. 


L Rat RATTAN Y. NaTHU Rau; A. I. R. 1928 Lah. 901 


. -552 
-— ss. 24, 54—Frauduleni pr referencg—Tests— 

E: ntention of insolvent—A djudication of insolvency 
. and annulment of transfer, sequence of —Ability to 

pay debts, plea of, whether available to creditors. 

It is the fraudulent intention of the insolvent and 
not that of the transferee that is relevant under 
8.54 ofthe Provincial Insolvency Act, 

Section 54, nowhere lays down that a transfer | can 
be annulled ‘only: at a particular stage. It must be 
done after the Court has passed an order of ad- 
judication;- otherwise the Court would have no 
jurisdiction to annul the transfer. But an order of 
annulment is not invalid because the Judge has in- 
corporated the two orders in the same judgment and has 





-recorded the order of annulment before the order of 


adjudication, the mistake committed being only a 
clerical one. 

The contention that the debtor is not unable 
to pay his debts as the value of his assets exceeds 
hig debts cannot be availed of by a creditor, L HARNAM 


SINGH v. Gopar Das-Dzs Ras 370 


s. 28—Vesting of property în Receiver, date 
bf—Creation of charge over insolvent's ` property 
'" pending adjudicatien— Feceiver's rights. 

-'Pe property of an insolvent, by virtue of tha 

adjudication, vests in the Receiver on the date of the 

petition and a charge whether created by decree or 

otherwise on the property of the insolveht after the 

date of petition is not binding on the Receiver. L 





"Torsr Ram v. MOHAMAD Agar, A.I. R.1928 Lah.. 738 


d e 373 
ss. 28 (2), 42—Refusal of discharge, whe- 
ther terminates insolvency proceedings—Suit against 
insolvent Pfterguch "Uia Na of Court, aegses- 
. sity 





The l of &ischarge of an insalgent does ngie 


terminate the insolvency proceedings &nd.*doesnof, 
therefore, remove the bar impósed ify s. 28 (2) of the 
Provincial Insolvency Act against the commencement 


-+ 
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of a suit agin the insolveht without leave of Court. 
R Tan Saux Ke v. C. A.M O. T. Figu, 6 R. 27, A. 1. 
R. 1928 Kang. 109; 1. L T. 40 Rang. 40 .. 769 
—— —— 5, 31. See PROWNdRAL ÍNSOLYENOY ‘Act, 1920, 

s, 23 (1) 143 
———— S, 38-— Discharge, application for, -~ by tn- 

solvent—Annulment of adjudication for recklessly 

contracting debts, whether competent—Order of mere 
dismissal, effect of— "Abuse : of process, "what con- 
stitutes. 

On an application duly "ade by an bolan for * 
discharge, it is not open to the Court to annul his 
adjudication on the ground: that'he Mad.recklessly 
contracted debts which led to the insolvegcy and 
that his presentation of an insolvency petition. irf 
d circumstances was an abuse of the process ‘of the 

ourt. 

lf a debtor pue the conditions laid down by 
the Act for presentation for his insolvency 
petition, it B rm properly be said that he, hase 
abused the process of the Court, ~ 

In such a case the Court may merely dismiss the 
application, but such dismissal will not prevent the 
insolvent from presenting. further applications for 
discharge at any later time. M ` THANA” VNLAYUTHA 
NADAR v. SUBRAMANIA PILLAI, (1928) M, W: N. 175; 
A. I. R. 1928 Mad. 609 , 636 


——— ——$. 36—Concurrent sajane in 2E cm 
Courts—Transfer of petitions js one Cour t— Princi- 
pies 
. The members of a firm. havinge sieaachas at Rawal- 

pindi, Delhi and other places, applied tothe Rawalpindi 

Court to be adjudicated as insolvents. Subsequently 

some of the creditors at Delhiapplied at Delhi for ad- 

judging them insolvents. , The firm owed to creditors 


‘at Delhi a sum much larger than it owed to creditors 


at Rawalpindi. The firm alse owned very valuable 
property at Delhi the main portion of which had been 
alienated to a relation of the members of the firm. 
The creditors at Rawalpindi had made a compromise 
with the debtors and agreed to accept part payment 
of their debts out of the sale „proceeds of the debtors’ 
property situated at Rawalpindi.. On an application 
by the debtors for. transfer of .the Delhi case to 
Rawalpindi: 

Held, that theugh the application to ‘the Coun at 
Rawalpindi was prior in time, under the peculiar cir- 
Gumstances ofthe case it was proper to allow the 
proceedings to continue in both the Couffs' leaving ‘it 
tothem to decide ultimately which of them should 
annul the order of adjudication that it might make. 
L Kepar NATH v. DywaRrka Das-Bapri Das, A I-R.1928 
Lah. 648 648 


————— - $5.37, 43—Qmission toa Y for discharge. 
~ within time prescribed —Pajwer of Court to extend 
time after expiry A time fixed &nfiulment. of. ad- 
judicatien, effect of 
The provisions of 8. 43 of the. Provincial Insol- 
vency Act are mandatory and the Court has no 
power -to enlarge the time for making an application 
for discharge after the expiry. of the period fixed 
by the Court for making such an application. 
Where the insolvent fails to apply for an order-of 
discharge within the. time ‘pwescribed,. the Congt 
is bound to” annfll the adjudication theugh. it has 
power under s. 37 of the Act to protect the creditors 
by direeting that the property :shall,vesf in a 
person appointed by ‘he Odurt and not vest in tha 
insolvent. e 
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Theobject of s. 43 is to punish the debtor if he 
does ot with due diligence apply for disfhirge M 
TIRUMALA REDDI v. KOoLAKYLA Tuossa, REDDI, 27 L. 
W. 311; (1928) M. W. N 117; 54 M. L. J. 344; AL 


°R. 1928 Mad. 265; 51 M. 839 


oà p . i 

—— ——- $8. 41, 42*~Insolvent paying eight annas 
* in the rupee, whether entitled to absolute discharge 
. —Power of Court to impose conditions in respect of 

undischarged liabilities. 

Ordinarily when an insolvent in India whose 
case is governed by the provisions of the Pro- 
vincial Insolvency Act of 192), has paid up 
eight annain the rupee he is entitled to be 
m the disabilities of an insolvent- unless 
it can be established that his case falls under the 
provisions of s. 42 (b)to (e) of the Act It does 
not, however, follow that a removal of his disabilities 
as an insolvent should be aécompanied by an absolute 
acquittance in respect of the liapilities which he 
has not discharged inasmuch as s 41° of -the Act 


gives to the Court, a discretion to impose cdnditions’ 


for the payment of the balance of the liabilities which 


wil bind the insolvent after discharge. O Nanp Lar. 


MUKERJEH v, GIRDHARI Lar, 5 O. W. N. 317; A. IR. 
1923 Oudh 263 M. 633 
——— — $8. 41, 44—Discharge of debtor — Payment 
‘by surety to creditor, after discharge of debtor — 
Surety's right to proceed against debtor—D ischarge, 


effect of —Contingent liability of surety, whether. 


- provable debt. ; 

A surety who is fompe]led to pay the creditor after 
the discharge of the debtor in insolvency proceed- 
ings is not entitled to recover the amount paid by 
him from the debtor inasmuch as a surety has a right 
of proofin respect of contingent liability asa surety 
and a discharge releases the debtor from all debts 
provable under the Insolvency Act. A GANGADHAR 7. 
Kanna, 26 A, L. J. 425; A. I. R. 1928 All, 306; 50 A. 
608 421 
— —— S, 42. See PROVvINOIAL AxsoLvENOY Aor, 1920, 

s. 28 (2) 769 
Euer S. 43. See Provinotan INSOLVENGY Act, 1920, 
`B. 


— S, 44, See PROVINOIAL INSOLVENOY Aor, 1920, 
e 421 


8.4 


—« — s, 52— Attachment of property—Adjudica-. 


tion of "debtor —Duty of attaching. Vourt to -deliver 

property to Receiver—Sate, legality of. 

A Oourt Which attaches the property of a judg- 
ment-debtor is in’ possession of such- property 
within the meaning ofes, 52 of the Provincial 
Insolvency Act, and must stopethe proposed sale 
and direct the. property to be delivered to the 
Receiver if the d&btor applies to be adjudicated as an 
insolvent before the sale ig conducted. It cannot 
order the-sale to procedd proposing to pay over the 
sale-proceeds to the Receiver. B ManasukH, JHAVERDAS 
v.. VALIBHAI FATUBHAIL 30 Bom. L.R.455; A. I. R, 
1928 Bom. 177 152 
"E $..54, See Provixcran Insovvency Aor, 1920, 

S. 


Provincial Smati Cause Courts Act (IX of 1887), 
8: ]6—Jurisdiction of Small Cause Courts, exclu- 
e sive nature of —Cofsent or silence, whether- can con- 
fer jurisdfction—S mall Cause suit tried as original 


—Appeal. 


A decrea pissed by a Munsifwho is invested with 


Small Oáuse Court powers in f suit which is really 
of a Smell Cause nature is not appeslable even 
" 62" 3 A 

ba i e 
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Provincial Small Cause Courts Act—contd, 


. though the suit is wrongly tried in ‘the regular 


form. 


appeal, consent or silence of the parties cannot confer 
such jurisdiction on it. Pat Sowar Sa& v. BALQHAND, 
A. I. R. 1928 Pat: 451 * s . ^9 


— — — Sch. ||, Arts. 8, 13—Suit for recovery of 
dasturat in respect of property sold to defendant. 
whether suit of Small Cause nature—Second appeal 
Per Cuming, J., (Mukerji J., dissenting)—A suit 

for recovery. of ‘dasturat’ and cesses in respect of 

property purchased by the defendant from the plaint- 
if isa suit of the nature cognizable by a Small 

Cause Court. It isneithera suit for rent within 

Art. S of Sch, IL of the Provincial Small Cause 

Courts Aci nor a suit toenforce payment or dees 

payable in respect of an interest in immoveable 

property within the meaning of Art. 13 of Sch. II of 
the Provincial Small Cause Courts Act. | > 

.Per Mukerjee, J.—Such suit in essence a suit 
for rent withinthe meaning of Art. 8, and is in any 

event a suit falling within the pufview of «rt. 13. 


The words ‘by reason of an interest in immoveable. 
property’ in Art. 13 of Sch. II of the Provincial’ 


Small Cau&e Courts Act contemplate payments - which 
a person is éntitled to as representing his interest in 
immoveable property and not because he possesses some 
interest in such property. C UPENDRA NANDAN Das v. 
BANAMALI Cuaran Parr, 47 O. L. J. 595; A. I. R. 1928 


Cal. 709 , 277 
——— Art. 13. See C. P. C., 1908, s. 102 
247 





——À————— Art. 31—Civil Procedure Code (Ast 
V of 1908), ss. 2 (12), 103—Suit for mesne profits, 
whether suit of Small Cause nature: P 
A suit for mesne profits isnot ofa nature cogniz- 

able by Small Oause Courts under the Provincial 

Small Cause Courts Act. | Ka 
Per Heald, J.—Although it must be admitted that 

Art. 31 of tha Second Schedule to the Provineial 

Small Cause Courts Act does not in terms cover the 

case o: profits which have not actually been received, 

nevertheless it is impossible to hold that it does not 
cover suits for mesne profits generally. RU Min Din 


v. U Po Toauna, 6 R. 60; A. I, R. 1928 RHàng. 402 689- 


—— Art. 35 (il)—Suit for recovery of 
ornaments or their money value—Allegations in 
laint amounting to criminal: charge-——Jurisdiction 
of Small Couse Court. - ae 

A suit for the recovery oforfiaments or their value 





ham 


where the allegations in the plaint amount to a charge. 
of criminal,misappropriation or breach’ of trust. 
f such ornaments is “excepted from the 


in respect o xcep : 

cognizance of a Court of Small Causes. L RAJJT v. 

ABDUL Haurp, 10 Lah. L. J. 220; A. I R. 1928 ron 

887 * : : 

———— ~~ Arts. 35 (1,4 3-A— Property removed 
forcibly—Swit for recovery—Allegation of offence 
under Chap. XVII of Penal Code—Juriggiction 
of Shiall Cause Court —J'urisdiction how to 
mined. : 
A suit for the recogery of certain preperty or ita 





valye, which thedaefendants hadeforcibly removed ə 


from the cart ine whieh it was being conveyed -by 
ehe plajntiffefrom one place to anf$ther or jts value, 
is hot cognisagle by a Small Cause Court under 
Arts. 43-A and -35 (22) of the Provincial Small Oause 
Courts Aet inasmuch as the act of the defendanta 


. ^ 
e Li 


Where a Court fs no jufisdiction-to entertain an ` 


e deter- ` 


A | 
I e 
M "e 


= 978 p 


.Provificial Small Cadse Courts Ac—concla. 


would, amount to £n offence under Chap. XVII of the 

Penal Code. 
‘It, is on the plaint that the question of jurisdiction 
must.be prima facie determined, and not By the 
nature of the defence or actual evidence eventually 
given in thescase, N Jaco Kunaryv. Basrrao, 24 N. L. J. 
23; Ae $. R. 1928"Nag. 288 8... 643 
pos m Sch. Il, Arts, 41, 42  See^O. P. O., 1908, 
T—————— Art. 43-A, See PROVINCIAL SMALL 
, UAUSE Courts Aor, 1687, Son. II, Ant. 35 (ii) 643 


Punjab Allenation of Land Act (XIII of 1900), 


s. 3 (2)—Sale in contravention of Act, whether void 
(Mutation, effect of. 
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Railways Act—coneld. 
e * e 


limited, if it is signed by the agent of the consignor, 
even though the form of the Risk Note as approved 
by the Gevernor-General provides for the signature 
of the consienor only. 

The Governor-General in’ @ouncil has only power 
to draw up forms of Risk Notes under the Railways ° 
Act within the limits which are, valid under the Act 
and a form drawn up has to be interpreted ix the light, 
of provisions of the Act. N HIMALAYA ASSURANCE Co. 
v, GIP. Ry. A. I. R. 1928 Nag. 264 =  *' 579. 


—— S, 77— Civil Procedure Code (Act V of 1908), 
s. 80—V alid notice to Railway Company—Assump- 
tion of administration by Secretary of State—- 


_e n 2 Fresh notice under s. 80, Civil Pro&dure Code, 
ie A sale iu contravention of the provisions of the whether necessary. x 
Punjab Alienation of Land Act is void and mutation | 
_ of namés in pursuance of the sale will not confer any Where after proper notice ofsuit had been given 
n titlfon the vendor. L Sapa v Hayat ` 633 to a Railway Company under s, 77 of the Railways 
~mm, S, 11— Lease for 20 years, meaning of—Lease Act, bya consignor for loss of goods in transit, the 
authorising lessee to continue possession after 20 Secretary of State took over the Railway Administra- 
9e ^— * years, effect of. tion and a suit was filed against the Railway Com- 
Where the lease is in the first instance for a fixed peny and the Secretafy of State without -further 
sriod, the mere fagt that option is given to the notice under s. £0 of the Civil Procedure Code: 
tenant to temain in occupation thereafter if he Held, that the suit was not bad for want of notice 
e chooses to do so on certain conditions does not ipso Under s. 80, Civil Procedure Code. 
facto convertit into a lease for longer period. L It is open to a party to give a combined notice 
Mur Raz v. INDAR SINGH, A? I. R. 1928 Lah. 554 90 satisty Pe a a bahar a B. a D. the Railways 
ct and 5. 80, Civil Procedure, Code. M G. I P. 
rper eA ne (Vl of 1918), S. 41. See oe RAILWAY Co, BONBAY v. MAGETI SREERAMULU, (1928) M. 
M i - S. 41. See COMPROMISE : 776 wW. N, 218; A. I. R. 1928 Mad. 599 406 
—— —- 8, 41—Second appeal —I'inding of fagt partly — ——— —— 88. 84, 101—— General Rules and Orders 
ased on irrelevant evidence—Remand. under s, 84, T. 26—Accidgnt—1Iteport by Railway 
. When a finding of fact by a lower Appellate Court Police after commencement of inquiry by Magis- 
is partly based onan irrelevant piece of evidence trate, validity of—Investigation hy officer below 
ang it cannot be said to what conclusion the Court Inspector—Mere irregularity—Criminal Procedure 
oe Va ar eects had des piece of evidence been Code (Act V of 1898), $8. 178, 9047. 
uded, the finding can be set aside in r 
* appeal and the case remanded for fresh coe 0 s obs a : e^ EP Li E ete or a 
: GHUUAM MUHAMMAD v. Kania. ULLAH, A. L R. 1928 Lah hibits M Ho ki E Pol eke 
428; 10 Lah. L. J. 370 = P: : ey 2 BE o Un e making of an rina by the 
8. 41— Second appeal —Finding that plaintiff ailway T S 2 Lue aries inquiry has n 
is tenant--Interference. : aH mud s ed. jt Fro cs bi the 
' The finding that plaintiff is a*tenant of the defend- fre ie itin peus rM Tree ced tyes 
ant is a finding of fact whieh cannot be challeneed in Tm fie aaa E A if th are! ae at Proced i: 
P aeoo appeal L BHOLA v. SANT SARAN SINGH, 29 P. L. Code. Prete MU E wr ete, me ae e 
: Panah Covernment. Notification No Pede . Investigatfon into the cause ofan accident by gn 
e . 1910. See On. P. O., 1898. s. 582 ^ B0 officer below the ramk of an Inspector is a mere 
DUM 7. , T irregularity, and will not vitinte a trial if the 
- Punjab Limitation (Custom) Act (1 of 1920) accused has not been prejudiced thereby: «B SHIYBHAT 
e 89. 5, 6—Limitation.Act (IX of 1908), ss. 4, 25, MANJUNATHBUAT HATTANGADI v. ExPrRoR, 30 Bom. L. R. 
: applicability Of, to suits on causes of action ih. 392; A. Y. R. 1928 Bom. 162; 52 B. 238; 29 Cr. L. J. 551; 
Es Ask a i 1990, 9 ; : 10 A. I. er. R. 308 ° . 487 
-ihe words ‘notwithstanding anything : - E ; ; "t 
sit ie e 0 usui Time na) NENG Meses pner © deii weler ar 
et, 1920; do not repeal s. 50 : : T 
E the apSlicability of n b dei p TU E = ~ sem has~only-- power Ls Submit a report to 
the limitation Act to suits governed y 8.6 ofthe : di sealer cde ndi bd ders ie 
1 È -former Act is concerned. L MAZULLA E, GHAZI : the e ae Ee E a 
Ka, A. I. R. 1927 Lah, 348; 9 Lah. L. J. 420: 29 P the questian as tothe nature of the debt at all. L TULSI 
L. R. 14$; 8 Lah. 711 you RAM v. MOTAMAMAD Anar, A. I. R. 1928 Lah. 738. 373 
. Rallwaxys Act (IX 011890), s. 70 (1) (2)—RiskeVote paha lic to High i ed as tò misdirec~ 
Form not according to Act—Form providing for Por & m T pide iti xh Í misdirection of th 
consignors signature—Risk Note signed by "agent, Jury a nad f aa an aed ed ug cue RP keit F 
. validity of-* Egsponsibility of * Railway Company f tenes d ve. 374 of the Oriminal P edt 
e whether. Limited, © : Pégye . references under s. 2/4 of the Oriminal Procedüre , 
.  Axagreement-emhodied ima Ritk Nte Tanar "d ba 2 as the High Court has,in aps ease of 
* responsibility of a Railway Company will bevall ° du jon. ajaga ba aili sigan ae i e 
anti the ‘responsibilities of the eComfany will be peison independently ofthe verdict of the Jury. C 
is ; y will be person independently ofthe vérdiet of the Jury. G 
. EE EC EC Sa . ' . "c 4 š -* . 
. ? * è * ue 
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Reference to High Court—concld, ., , — 4. Registration Agt—conid. — . e 


Hazrat Guu KHAN v; Earprror, 47 O'L. J. 240; 32 0. 
W. N. 345; I. L. T. 40 Cal 116; 29 Cr. L. J, 546; A. I. 
R. 1928 Cal. 430; 10 A. I. Cr. R. 259 482 


Registration Act (X4/1 5f 1908), ss. 2 (10), 32. 

O, 77—Authority to adopt executed by deceased 

" member of joint family in favour of .minor wife 

— Presentation for registration by father of miner 

girl, legality of—Registration, validity of—Suit for 
compulsory registration, maintainability of. 

Under s.77, Registration Act, no suit would lie 


' in a Oivil Court to direct the Registrar to register 


a document presented by a person who has no 
authority tg present it. < 

Under ss. 2 (10) and 32 of the Registration 
Act, the only kind of guardian who can present a 
document for registration on behalf of & minor at 
all is either a guardian according to the personal 
law of tha minor concerned ora guardian legally 
appointed under the Guardians and Wards Act or 
otherwise. , e 

Consequently, the father ofa minor girl in whose 
favour an authority to adopt has been executed by 
her deceased husband who was a member of a joint 
Hindu family, is not competent to tender the author- 
ity to adopt for registration. 

Per Kumarasami Sastriar, J.—Section 40 of the 
Registration Act contains no such provisionf as are 
contained in s, 32, cls. (a), (b) and (ce) of the Act and the 

| only persons who can present a document giving 
authority to adopt arethe person who executes the 
document, the person to whom power is given to 
adopt, and theadopted sen. Therefore, in the cases of 


` minority, there is no power in the guardian to present 


a document for registration M ATHIAPPA NARAYANA 
REDDY v. AUDILAKSHMI AMMAL, 27 L. W. 469; A. I. R. 
1928 Mad. 537; 51 M. 462; 55 M. L. J. 102 548 
— — —— 8.17. See ADVERSE POSSESSION 553 


S. 17—Contract embodying right to recon- 

veyance— Registration. . 

A document by which properjy is absolutely con- 
veyed by one party to another either with the reser- 
vation of the right in the vendor to redeem the 
property or the grant by the purchaser to the vendor 
of such right, must be regarded as a transaction 
affecfing immoveable property and a gontract by 
which such right is either reserves| or transferred 
must, if it is of the value of more than Rs. 100, 
according to law, be by s registered instrument. M 
MRENAKSHISONDARAN PILLAI v. CugNcHU MUDALIAR, A, 
I. R, 1928 Mad. 459 18 


S. 14 — Mutation "proceedings—Compromise— 

Family arrangement-—Agreetfent, whethe® com- 
pulsorily  regwstrable—Part performance—Distyrb- 
ance, whether desirable, ° ND 
An agreement between the members of a family in 
the course of mutation proceedings whereby a party 
consents to-the mutation of certain village shares in 
the name of the opposite party for the enjoyment of 
the family property, is not compulsorily registrable. 
A family compromise should not, on the ground 
of equity and good conscience, be disturbed unless 
there are strong and valid reasons for doing so and 
the strongest reason against disturbing an arrange- 
mentis that there kas been mutual or part perform- 
ance of theecompromise. N ANJIR BAI v. ANNAPURNA 


Bar, A. I. R. 1928 Nag. 254 624, 


——— — $8. 17, 49— Partitiogedeed, non-regisiration 
Q fA denission, in deed that particular property i8 
* v 
* e 


sel f-acquired, admissibility of—Acknowledgment of 

accomplished partition—Status as divided family, 

admissibility of partition dead to prove.» . 

A deed of parbition alfe@ting immoveable property 
of the value of Rs. 100 and upwards is compulsorily 
registrable and if unregistered is',inaflmissible in 
evidence to prev@what property went to eacl? tnem- 
ber of tha family. But an admission made fn the 
deed that the property retained bya particular mem- 
ber was his self-acquired property can be proved. 

Arn acknowledgment of an already accomplished 
partition is not compulsorily registrable. 

A deed of partition though inadmissible in evi- 
dence for want of registration to prove the aptual 
distribution of property is admissible to -prove that 
the statusof the parties had become divided. L ef ir 
I. D. LAGHHMI NARAIN v. RAM Ceann, 10 Lah, L. d. 75; 
29 P. L, R. 413 " 533 

s. 17 (2) (vi)—Compromise outside scope of 
suit recorded and partly embodied in, decree —Deed, 


. - m 


in respect of part not embodied in decree, - 
When a compromise is recorded in # decree, not 


only thoss portions thereof which become operative ẹ 


under the decree, are exempt from registration, but 
also the Other provisions which are not embodied in 
the decree, the mere recording of a compromise 

etition bv a Court being sufficient to bring it within 
s. 17 (2) (vi) of the Registration Act. < 
. Whereas suit for partition by the junior members 
of a joint family against a person claiming to be 
the holder of an impartible estate, was compromised 


.by the grant of maintenance allowances to the 


plaintiffs which were constituted a charge on the 
estate and the compromise was embodied in tfe 
original dezree but, except the declaration of im- 
partibility, the other terms of the compromise were 
omitted in the final appellate decree as being beyond 
the scope of the suit : . » 

Held, (1) that the compromise which was recorded 
though not embodied in the deeree was admissible in 
evidence without regietration ; 

(2) that the charge must be held to have been 
created on the date of the compromise, so a8 to make 
all the gu»sequent alienations by the holder sub- 
ject to the charge for maintenance. Eo 
pe Per Sringvasa Ayyangar, J. —The Registration Act 
itself isa mere legislative provision forthe public 
record fof rights and the exemption of decrees and 
grders of the Court from the operation of s. 17 must 
also be regarded as based on the consideration “that 
decrees ana orders of Court May also be regarded as 
suitabla means of the public recording of rights. “Any 
decree or order of Court” in 17 (2) (vi) is none-the*less 
any deoree or order of Oourt because it is subse- 
quently modified or set aside. M Rasan or KALAHASTI 
v. VENKATAPPA DAYANIM, 27 L. W. 514; A. I. R. 4928 


Mad. 713 e 872 


— ———— 88, 32, 40. See REGISTRATION ACT, 1908, 
s. 2 (10) - - 548 

—— = S. = ae 
See ADVERSE POSSESSION 553 
533 


See REGISTRATION Act, 1908, s. 17 


ee Kn 49—Unyegistered salegdeed, admissibility 


of, to prove naistre qf possession. t e B 
e An ynregietered. sale-deed which is invalid tJ 
trahsfer title sto property may be admissible in 
evidence to prove the nature of possession held by 


e. -M 


admissibility of, in .evidence, without registration ~ 


Benn, . tions irre oppent iem 


e Reilglous endowment—Temple 


4 


Registratioh Act—concid., e 
the purehaser. M KANDASWAMI MUDALIAR v. PONNU- 
.8SwAMI XMLUDALIAR,? c ‘ 795 
—————— §$. 74, 75 (4)— Civil Proecdure Code (Act V 
ef. 1908, se lló—4mnqwiry under s. 74—Powers of 
Sub-Registrar—Ovrdersg whether ,revisable by High 
‘Court under s. 115, Civil Procedure Code, 
In an inquiry unders. 74 of the Registration Act, 
thee Gub-Registrar apts under s. J (4) merely as 
if he were a Coutt. He is not, however, a Court 
.Subordinate to the High Court within the meaning 
ofs, 115, Civil Procedure Code, and his orders can- 
not be revised by the High Court. M BOMMADEVARA 
NAGANNA NAYUDU BAHADUR ZAMINDAR GARU v. TRURGU 
PaTrIBHIRAMAYYA, 27 L. W. 346; 51M. 245; 54 M. L. 
J. 595; A. I. R. 1928 Mad. 475; (1928) M. W. N. 101 180 
—— — $,.77. See Reaisrration Act, 1908, s. 2 (10) 
54 


. > 8 

Registration (Amendment): Act (H of 1927), 
whether veirospective. 

. The Registration (Amendme$t)—Act-of” 1927 has 
retrospective operatio applies to all transac- 
‘their having happened before or 
‘after the.18th February, 1947, on which date it came 
into operation, N Punsagr v. Kaptoo, A. IL R. 1928 
Nag.216 « ase 421 


/n committee —Ap- 
poiniment of additiónal trustee by committee with- 
out proper: notice to nfembers, validity of—Notice, 
requisites of. — — 

The appointment of additional trustees to a temple 
iga matter of great importance and should not be 
made by a temple committee without proper notice to 
‘the members of the committee. . 

When notice of a meeting is required by law to 
be given,such noticeto be valid must give reason- 
2 particulars as to the business to be transacted 
‘af that meeting. 

Where certain members of a temple committee 
convened a meeting of the committee without stating 
in the notice ofthe meeting that the subject of the 
appointment of additional trustees would be taken up 
at the meeting, and passed a resolution appointing 
eertain additional trustees : 

Held, that the appointment ofsthe additonal trustees 
was invalid. M Rama Atyer v. SIVAGANANAM PILLAI 
97 L. W. 159: 54 M. L. J. 140; (1928) M. W. N. 208; A. 
-I. R. 1928 Mad. 372; 51 M. 68 ° 317 


Religiou$ Endowments Act (XX of 1863), s.14 

Uo Swit for removal of gaddinashin dr trustee— 
Neglect of duties— Trustee setting up his own title 
to trust property. 

Ima suit brought .by the plaintiffa under s. 14 of 
the Religious Endowments Act XX of 1863 (after 
obtaining the necessary permission ofthe Court as 
required by s.18 of the Act) forthe removal of the 
defendant from her position as gaddi® nashin and 
trustee of a religious institution, on the ground of 
misfeasance, breach of trustand neglect of duty on 
her part, it was found that the defendant, besides 
steadily misappropriating the whole income of the 
trust property and neglecting every one of the 
purposes for which the wakf was instituted, was 
persisaantly setting up a title to the wakf -preperty 
as her own personal estate : 

Held, by the Judicial Commitiea (affirming the 
High Court) hat these fact? constituted sufficient 
è grounds for her refhoval from offite. *e 

“The law insists upon hone&t edininistration an 
management of a wekf or religious institution en 

E e 
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Religious Endowments Act—concid, 
upon coxfoHnisy to, and not defiance of, the trusts for 


which such en institutiop is established and a 
breach of those obligations is a ground for removal 


from offie. P C Hussain Bist v, Nur HUSSAINGSHAH, 


A. I. R. 1928 P. C. 106; 26 A. L. J. 471; 41 O. L. J 542; 
32 C.W. N. 769; 30 Bom. I) R. £49: 29 P. L. R, 392: 


54 M. L. J. 692; 281, W. 20 52* 
Res Judicata. See O. P. C., 1208, s. 11 564 





Execution proceedings —Omission to object at 
early stages— Itight to raise objection at laler stages. 
Where the representatives of a judgment. debtor 

allowed execution proceedings tc goon without rais- 

irig any objection and applied and got an adjourn- 
ment ofthe salein execution ofthe decree on waiv- 
ing their right to fresh proclamation : es 

Held, that it was not competent to them at a later* 
etage of the proceedings to object to execution on 
the ground that it could not proceed without. previous 

attachment of the property sought io be sold. M 

KALIYA PERUMAL NAIDU V. SUBRAMANIAM CHETTI4R, 27 


L. W. 20; (1928) M. W. N. 67; A. I. R. 1928 Mad. 203 © 


. 866 


—— ——- Insolvency application, application of princi- 
ple of 1e8 judicata to. 

To attract the application of general principles of 
res judicata to insolvency petitions it is necessary 
that the first application must have been disposed 
of on the merits. The dismissal of an insolvency 
petition for failure to produce evidence does not 
bar a second petition. L Hassan Din v. KigPA RAM, A, 
I. R. 192% Lah. 374 — * : 

Revision. x 


See O. P.Q, 1508, 5.47 © 698 
See O. P. ©., 1108, s. 73 557 
See Cr. P. C., 1898, s. 476 211 
Riwaj-l-am—Entry relating to rights of females, 
value of. See CUSTOM 590 


Sale-deed -Agreement by vendee to re-convey—Option 
exercisable by rendor or his heirs or assigns— 
Death of vendor—Assignment of benefit of contract 
by vendor's son in favour of  siramger—-Assignee's 
suit for specific performance —“Standing offer" or 
“completed contract." 

On the 27th January, 189], V & berein- 
after called the vendor, on behalf of himself 
and his sfn (then a minor), sold the village of 
Siyatti being the preperty in suit, to .V N (herein- 
after called fhe vendee) for a eonsideration of 
Rs. 10,000. On the same ddy the vendeo, executed a 
registered ‘counterpart document," by which he 
agreed to re-convey the village for the same con- 
sideration of Rs. 10,060" if the vendor made an 
applieftion for thaf purpose in the month of Ani 
thisty years later. Tte materinjs terms of the 
‘counterpart document’ ,were an follows:  . 

"Ag I havethis day purchased absolutely for 
Rs. 10,000 the entire village of Siyatti which belongs 
to you, I shall again convey to you the -said village’ 
after a period of thirty years from this date, i.e, 
in the Ani cultivation season of the thirtieth year 
in case you wish to have the village again, and on 
your paying the said sum of Rs. 10,000 to me.” 

With regard to this document, the Privy Council 
concurred with the High Court in holding that 
although the name of the vendors son was" not, 
mentioned in it, it “must be treated as having been 


executed by the vendee in favour of the vendor and 


his son, inasmuch as “the deed of salo.wag exefuted 
E š ` 
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o ef a “> Se C. P.O, 1908, 2 2-(2) 734 
by the vendor on behalf of his'minor son P well as See O. P. C., 1908, s. 102 it . ' 447 
on his own behalf, and the counterpart document See COMPROMISE | 776 
was obviously intended to give the right to call See Cr. P. C., 1898, s. 476 211 


for a fe-conveyance ofthe property t» the persons 
who were parties to the aped of sale" —— 
. The vendor died in 1999, leaving his only son, 
surviving him. Bya deed dated the 12th May, 1910, 
the son sold the said villagé of Siyatti to the plaintiff, 
ged also executed an assignment in plaintiff's favour 
.of his right to the benefit ofthe 'counterpart docu- 
ment.’ 'Thevendee died in or about the year 1919, 
«and the defendants were his sons and heirs. 

The month of Aniin the 30th year from the date 
of the ‘counterpart document' corresponded to the 
lith June to @4th July, 1920, and the plaintiff on the 
29th Jufte, 1920, intimated to the defendants (sons of 
the deceased  vendee) that as assignee from the 
vendor's son he was entitled to the re-conveyance 
of the property in suit, at the same time tendering 
the stipulated sum of Rs. 10,000. On defendants’ 

erefusing to receive the money, the plaintiff filed the 
present suit for specific performance ot the ‘counter- 
part document’: 

Held, (affirming the High Court) that the plaintiff 
was entitled to succeed. ; 

It was not a caseofa mere "standing offer" by the 
vendee; on the contrary, there was on the 27th 
January, 1891, a completed contract betweem the 
vendee of the one part and the vendorand his son 
of theother part, by which the vendee undertook 
for consideration to re-convey the property if the 
other parties to the contract (viz, the vendor and his 
son) offered to purclease the same at the time stated 
and for the’ amount mentioned in the ‘counterpart 
document’ and the benefit of the contract aforesaid 
could be validly and effectually assigned even toa 
stranger such as the plaintiff 

Their Lordships repelled the contention that the 
option created by the “counterpart: document" could 
be exercised only by the vendor and his son per- 
sonally. Taking the tarms of the contract and the 
surrounding circumstances into consideration, they 
held that the option could beexercised by the above- 
mentioned two personsor by their heirs or assigns. 
PG SakaLAGUNA NAYUDU v. CHINNA MANUSWAMI NAYA- 
KAR, 32 C, W. N 850; A. J. R. 1928 P. O. 174; 28 L. W. 
51; 48 €. L. J. 125; 51 M. 533; 85 M. L. J. 198; 20 Bom. 
LR1379 e 765 
Sale of goods—Payment of Dribese to Railway 

Officials--No objection by purchaser in course of 

dealing—Iflegality of payment, whether can be rais- 

ed subsequently. 

Where in a suiton accounts in respect of deal- 
ings in sale Of goods, it was ound that several 
improper payments made by the vendor to Railway 
Officials for facilNating the sending ofegoods were 
entered in the accounts witlfout objection ‘by the 
purchaser and» tho latter was a consenting party 
thereto and had tht benefit of it : : 

Held, that it was not competent tothe purchaser 
afterwards to turn round and deny .liability in 
respect of the same. M MaAJETY KRISHNAYYA v. Kur- 
PALA Nooxayya, I. L. T. 40 Mad. 84; A. I R. 1928 Mad. 
476 649 
Saunll tenure, nature of—Saunjidar'’s right to 

possession. 
eA saunjidar is entitled to retaine possession of the 
land without paying any rent so long as he gives his 
gervicgs as a prohit to the grantor, L Sunpar v. RAM 


CHAND 6 . . et * 653 
e * kd e 
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See PReviNOIAL SMALL Caus ° Courts Acr, 1887, 
Scu. JI, Arts. 8,13 277 


Shamllat deh—Suit for possession by some of the 
owners, whether» libs. AM d 
Some ofthe owners ofshamilat can sue on behalf 

of all for possession of vacant sites in the abadi. t. 

JMAM Din v. Man SINGH 694 


Sonthal Parganas Rural Police Regulation 
(IV of 1910), effect of. See GHATWAII TENURE IN 
BIRBHUM, INALIENABILITY OF 730 


Sonthal Farganas Settlemerft Regulation 

(H of 1872), 5. 27v See O. P. O. 1908, O. NAPI, 

R 3 241 
Specific performarfce—Agreement to sell land— 

Partial specifie performance, whether can be ordered 

~-Hquity. 

A contrect for the sale of property in one lot will 
generally be considered indivisible, and the Court 
will not, as a general rule, compel specific perform- 
ance ofa contract, unless it can execute the whole 
contract. 

Right-to specific performafice is not absolute: its 
enforcement rests on the sound discretion of the 
Court, a judicial diserctjon to be exercised according 
to the established principles of equity. C ABDUL 
RAHIM v. Toran Gazi, A. I R.1928 Cal. 584; 32 O W. 
N. 1163 e 284 


Specific Rellef Act (1011877), s. 15. 


Section 15 cf the Specific Relief Act does nok 
entitle a lessee to ask for specific performance of 
an agreement to renew, with regard to asmall portion 
ofthe property on payment of the proportionate part 
of the rent. © Monenpra Natu SRIMAMI v. KAILASH 
Nars Das, 320. W. N. 439; 47 ©. L. J. 376: 55 C. 841 

. 298 
$8.18, 21, 35— Agreement by Hindu father 
to sell joint family property—Buyer unaware of 
existence of sons~Specifie performance against 
buyer—Buyer's right to refund of earnest money. 


A’ Hindu father agreed to sella piece of gncestral 
property to the plaintiff representing that there was 
no other owner thereof except himself. He had in 
fact three sons, of whose existence the plaintiff was 
not aware. When a conveyance was tendered, the 
plaintiff objected on the ground that besides fhe 
defendant his minors were aleo interested in the 
property and refused to complete the transaction. 
The plaintiff subsequently sued to recover the earnéat 
money and charges. The defendant contended that as 





the sale was for extending the ancestral busines#and 


for money-lending the sale was beneficial to, apd, 
consequently, bimding on his sons also and that the 
plaintiff wal not entitled io refuse to complete the 
transaction : 

Held, that the plaintiff was not bound to accept 
the conyeyance and was entitled to claim ref@ffd of 
the earnest money and charges paid by him with 
intewest, inasmuch as the title agreed to bg conveyed 
wag imperfect within the meaning of s. 18 of the 
Specafic Relief Act, And inasmuch” as the defendant 
was further guil® cf misrepresemtation. S RATAN 


“cang Gunansttan v. Nanak Raw OHATOMAL, 208. L. R. 
930; A. T. R. 1928 Siné 219 183 
* z ki 
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LE s. 39—Suit for cancellation—Discretion of 
. Court to grant relief—Suit-for mere injunction by 
plaintiff out of possegsion, di Hag, of. e 
In a suit under 8.39, Specific Relief Act, it is 
discretiogary, with the Court to grant relief: to a 
pason who ‘is out of possesgion and can obtain 
efficacious relief otBerwise. ii 
Where a plaintiflis out of possession his proper 
femedy isa suit for possession anda mere suit for 
injunction is not competent. L. Nanwan v, NATHU ace 


———— 5.42. See GUSTOM 


—— S. 42 —-Suit for declaration that plaintiff is 
grandmother of certain person, maintainability of 
—‘Legal qiarecter'—Declaration in the nature of 
brutum fulmen. i 
A déclaration that the plaintiff is the grandmother 

dÈ a certain minor and that the latter is not 

married, cannot be granted inasmuch as such a 

declaration is not one as to any legal character or 

any rigbt to any property within the meaning of s. 

42 of the Specifie Relief Act, i 
No Court will in the exercise of its discretion, 

grants feclaratión in the nature ofa brutum fulmen; 

A RzsuMa Dupain v. RAM DAWAN TEWARI, 26 A. L.J: 

409; A. 1. R. 1928 All 309 . 112 

Submission, interpretation of— ConstruMiori Contra 
proferentum. ; 
A submission clause must be construed fortius 

contra proferentum, that fs, strictly against its 

author. S. Suaw WarLacs & Co. v. GURBUK SINGH- 

BISHEN Sinan — ‘ 262 


Subrogation. See TRANSFER OF Property Act, 1882, 
gs, 74. 82, 95 . . ; 38 
s——— — — Partial subrogation, whether valid— Charge 
in favour of widow on specified properties—Sub- 
sequent purchasers," payment by, to allowance 
holders with charge on general estate—Priority. 
- Under s. 74, Transfer of Property Act, a partial 
payment does not givea right to subrogation unless 
the prior debts are discharged. 
' Where pesons have purchased property comprised 
inanimpartible estate and the purchase-money has 
been applied in payment of allowances to other 
members of the family charged upon the estate, or 
where the purchase-money has been applied in pay- 
ment of such allowance-holders or of the arrears 
of peisheush, it cannot be said that there is any 
charge in favour of the purchasers when 
the property purchased, whether privately or in Court 
sat, had never been definitely allocated eto 
any prior encumbrances. In such cases the pur- 
chaser cannot claim priority over an earlier charge 
in*favour of a widow on specified properties. 
The circumstances under which rights are claimed 


on We ground of subrogation must be such as to. 


leaye no doubt as to the intention of the parties and 
also-as to the possibility of an assignment if con- 
templated. M Rasan or KALAHASTI v. 9 YENKATAPPA 
_Nayaniu, 27 L. W.544; A.I. R. 1928 Mad. 713 872 
&yiccesslon Act (XXXIX of 1925), s. 70— Will— 
Re@wcation—What constitutes revocation—M eve cross- 
ing with ink amd writing out that Will is cancel- 
. led, whether valid revocation-—'Otherwise destroyed, 
- meaning ofe id f 
In order that a Vill may be @estroyed withfa the 
méaning of s. 70eof the Succtseioh Act there must 
be an act of actual destruction. 
destruction is not sufficient. œ 
Where & testatrix, with the intention of cancelling 
* 
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her Will puf a cross in ink across- the front page of 
the Wil] and wrote out the words ‘this Will is cancell- 

H eld, that the Will yag not validly revoked. B 
KHARSHETJI RATANJI BOMANJI v. KEKOBAD S. KHAMBATTA, 
30 Bom. L. R. 473; A. I. R. 1928 Bom 194 242 


s. 211 (D —Executor's right to represent estate 

—Decree against widow, validity of. , i 

An Indien Christian died leaving a Will and 
appointing two persons as executors. A creditor of tha 
deceased obtained a decree against his widow as his 
legal representative and attached a sum of money 
due to the estate. The Administrator General who had 
in the meanwhile obtained Letters of Admisistration 
objéoted : 

Held, that the decree was invalid and not binding 
on the estate of the deceased as the widow had no 
right to represent the estate. R ADMINISTRATOR- 
GENERAL OF Burma v. O. R. V. V. 8. OugTTYAR FIRM, 2 
R 742; A. I. R 1828 Rang. 83 . 44. 


— $, 263— Letters of Administration—Grant 
of letters without, notice to person interesed— Re- 
vocation of grant. 

The fact that a person who ought to hare been 
cited when an application for Letters of Administra- 
tion 4s made, was not so cited, isa sufficient ground 
by itself, to order revocation of the grant of Letters of 
Administration. $ 

The grounds upon which an application for revoca- 
tion of Letters of Administration can be made, are 
mentioned in s. 263 of the Succbssion Act andif any 
one of these grounds is made out-in support of the 
application for revocation, an order of revocation 
should be made. C KALIMADDIN v. Hara SUNDARI SEN 


ss, 307, 311—Ezecutor—Pcwer to mortgage 
—One of several executors, right of, to deal with 
estate—Transaction not purporting to be in executor's 
capacity, whether binding on estate. 


Under s. 307 of the Succession Act, an 
executor has. power to dispose of the property of the 
deceased by way of sale or mortgage in such manner 
as he thinks fit, this power being subject only to 
any restrietion imposed by the Will itself. 

Under s. 311®of the Act where there are seteral 
executors, the’ powers ofall may, inthe absence of 
any direction to the contrary, be ex 
one of them who has proved the Wi 

Where a person who fills the position of an execu- 
tor is found selling or mortgaging part of the 
testaimr's estate, he isto be presumed to be acting 
ig the discharge ofthe duties imposed on him as 
executor, umless there is something in the transac- 
tion which shows the Contrary; and the contrary is 
not made out merely from the circpm&tance that the 
conveyaneg or mortgage does not pyrport to be 
executed by him in that capacity. M NARAYANABAMI 
CHETTY v. RamasaMi CHETTY, 54 M. Ld. 677; A. IR. 
1928 Mad. 817; 28 L. W. 372 e 47. 


Succession Certificate Act (VII of 1899), 3.16 
—General Clauses Act (X of 1897), s. 8 (20)— 
‘Good faith'— Payment made honestly but neglggent- 
ly, whether in geod faith. : . 
A payment made honestly. by a debtor to a person 

having a Succession Certificate to the estates of a 

deceased? creditor, eve 

caution is one made in good faith within the meaning 
e * j A og 
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though without dte care and - 
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of the General Clauses Act. JV AGENT, M»pz2as & S. M. 
Ry. v. GANGAMMAL, A. I. R. 1923 Mad. 684 . 696 


e 
Suits Valuation Act (Vil of 1887), s. 8— Valuation 
for jurisdiction and Cosrül fee. 
* Under s. 8 ofthe Suits Valuation Act the value of 
à suit for rendition of aceounts would be the same 
for the purpose of jurisdiction as well as for the 
purpose of Court-fee. PatRasa Basu v. GAURI Lar, 
A.J. R. 1928 Pat. 535; 9 P. L. T. 726. 895 


Summary trial. See Or. P. O., 1898, ss. ete 


Torts—Damnum sine injuria—Trespasser building 
upon wall $6 another—Demolition of ' wall ‘with 


* {ntent & cause loss to trespasser—Action for damages, 


maintainability of-—Easements—Right to support. 

The plaintiff encroached on the defendants 'pre- 
mises and put up a structure which depended for 
its support on an existing wall of the defendant. 

he defendant intentionally pulled down his wall to 

eprive the plaintiff of such quppott, and caused 
damage to the plaintiff : i 

Held, that the defendant had the right to do so, 50 
long as the plaintiff had not acquired any right by 
prescription for the support of his structure and the 
plaintiff had no cause of action against the defend- 
ant. N ABDUL RAHEMAN v, MULOHAND, 10 N. L. J. €26; 
A. I. R. 1928 Nag. 91 261 


Transfer of Property Act (IV of 1882; ss. 6 (d), 
14—Maintenance allowance fited by decree of Court 

'— Assignment of arrears, validity of. 

. Where a maintenance alléwance has been fixed and 
decreed by Court, the right is merely the right to a 
fixed sum of money and itcannot be said to be 
restricted in enjoyment to the maintenance-holder 
and the transfer of such a right is valid. 

An assigoment of arrears of maintenance which 
have accrued due under a decree up to the date of 
the assignment is not open to any legal objection 
onthe ground that it is a partial transfer of a decree. 
M RAJAH or KALAHASTI v. VENEATAPPA Nayaniu, 27 I2 
W. 544; A. I. R. 1928 Mad. 713 f 872 
-— ———- $8.8. See EXECUTION SALE 151 

ss. 9,12 3— T'ransfer of property for services 
vendexed.—Gift or transfer for consideratipn —Con- 
struction of deed—Deed wnregistered —V alidity of 
transfer-—Doctrine of part perfermance—Contract 

Act (LX of 1872)s ss, 2 (d), 25. f 

A transferre possession of some of his properties 
to B who was atténding A during his illness, and 
subsequently executed an unregistered document 
described as a deed of gift iù B'sjavour. Ina suit 
by A's heir to recover possession of the properties 


om B: v. : 

Held, (1) that the document e was a deed of gift 
and not a transfer in econsideration for services 
rendered inasmuck as there was no promise or 
agreement on the part of A to recomperfse B for 
his services; 

(2) that the fact that actual transfer of possession 
had taken plate before the deed wasexecuted did 
not, by itself, make the gift complete in law; 

_ (3) that the document, consequently, fell within the 
purview ofs. 123 of the Transfer of Property Act and 
not under s.9 of the Aet, and was, therefore, compul- 
sorily registrable ; 

(4) that B was not entitled to invoke the 
doctrin€ of gart performance in his favour inasmuch 
asan agreement to make a giff is not capable of 
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* * e 
specific performance. B HIRALAL CHiMANLAL 9. GAYRI- 
SHANKAR AMBASHANKAR, 30 Bom, L. R. dol; A. I. R 
1928 Bome 250 . 149 
— SS, 28, 30.* SeeHinpu Law ' 703 

8,31. See GIFT OVER—DEFEASANOE e ' 835 
————- S, 35—DectPine of election, scope of. °? 
Section 35 of the Transfer of Property Act con- 
fines the doctrine of election to a case where a perso? 
professes to transfer property which he- has no 
right to transfer and as part of the same transaction 
confers any benefit on the owner of the property. 


The section has no application to a case where’ 


property is bequeathed by a testater to a persan 
who has a chance of being elected*as & successor. 
But a person who has received a benefit under*a 
Will, is cn broad principles of equity bound to adopt 
the whole giving full effect to its provisions an 
renouncing every right inconsistent with it. He 


cannot set up any title to the property accepted by. 


him under a Will, which 
adverse to the Will. 

A bequest may be invalid withgut being illegal 
and the fact that the bequest dealt with "property 


is independent of and 


gifted by Government is one which concerns the- 


Government p» and not.other beneficiaries under 
the bequest.” O Monamuap Af: Kuax v. Nisan ALI 
Kuan, 1 Luck. Cas. 592; A. I. R. 1928 Oudh67 835 


Ss, 42, 95—ransfer for value—Prior 





contract of sale—Notice—Burden of proof—Prior* 
mortgage paid off by purchaser— Purchase invalid | 


—Purchaser, whether gets rights of prior mortgagee 
—Partial redemption—Apportionment of mortgage- 
debi—Principle to be followed. 

It is for the transferee for value to plead and 
prove that his purchase was without notice of the 
prior contract of sale. The law will impute such 
notice to the subsequent transferee, so as to prevent 
him from asserting his rights as against a prior 


contraetee, whose rights have germinated in a prior ' 


contract of sale. 


-A-pureaaser is entitled to be clothed with the. 


rights of the mortgagee," who has been paid off by his 
predecessor-in-title and is entitled to set up those 
rights in angwer tothe claim of the rightful owner 
even if his purchase is held to be invalid. i 

A agreed to sellan item of property to B and 
B obtained -aedecree for specific performance against 
A. A subsequently sold that item to C. C redeemed a 
prior incumbrance over this item and other prope:ties 
by paying Rs. 1,500, and in a suit by B for possef- 
sion contended that he was entitded to be subrogated 
to the position of the mortgagee and should be 
paid the whole amount paid by him to the mort* 
2a gee: . | 

. Held, taat B was liable to pay to C only a Wro- 
portionate share of the amount paid by C for whic 
the item purchased by B was liable. N GANPAT IKAD- 
TAJI v. SBAMLAÉ, A, I: R. 1928 Nag. 216 | 277 
———- 8, BO— Lessor not securing lessee in possess 
y ston—Suit for rent, competency of. 

Where, a lessor on being appealed to by the ig,meeo 
took no staps to secure the lessee in possession of 
the premises and, in fact, told the lessee to.attorn to 


_astranger: . .. M . 

Héldethat the tenaifey must be hfüd to have been . 

' determingi and afuit for rent cou] not be main- 

' Reed ey he Abor. L Kunpan Lar v. LEKH Ras, 28 
F 


. 98; A. I, Te, 192% Lah. 880 ; . 799 
———— 8, 51. See MORTGAGE | | 582 , 
e 4 LJ 
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Transfer of Property Act—cintd. : 

. . a 

——— 8. 51—Hortgaged property purchased without 
*notice—Detree fore redemption—Costs of. improve- 
mantis not added to p®ice of redemption decreed— 
Remedy of purchaser —Court Fees Act (VII of 
1870), Sth. I3, Art. 17 (vi)—Court-fee payable on 
PMiew applicatione 9 


. f purchaser offnortgaged property without notice . 


of the mortgage is entitled under s. 51 of the Transfer 
of Property Act to the costs of improvements made 
by him. . 

The proper course for getting the value of improve- 
menta where a decree for redemption is passed and 
thg sum is not added to the price of redemption, is 
not to make,an application for review but to make 
a demand on the opposite party for one of the alter- 
natives mentioned in 8 51 of the Transfer of Pro- 
pérty Act and on his refusal, to enforce the demand 
by a suit. m 

"The proper -Court-fee for an application for review 


-in. such a case will not be Rs. 10 under Art. 17 (vi) of 


the Second Schedule of the Court Fees Act but will be 
determined. by the money value of the - improvements. 
N Sratkot MissioN v. BisgEsuanDAS Daaa, A. I. R. 1928 
Nag. 144 95 


— am S: 52.—Pariition proceedings, wither conten- 
‘tous—Presumption—Suit and partition proceed- 
‘ings, distinction between. 
-Partition proceedings 

a priori non-contentious. 
Partition proceedings are in their essence different 

from a suit. Every suit prima facie invélves some 

contest between them and this istrue even ofan 
uncontested suit, where what the plaintiff wishes is 
éhat he should obtain a decree by which he can 
effectively obtain his relief. In partition proceedings 
parties on either side may be agreeable thereto, the 
main object being that a formal: record should be 
made by the Revenue Authorities of the arrangement 
they desire effected. N RAMCHANDRA NARAYAN V; JAIDEO 
Ramsi, A. I. R. 1928 Nag. 198 566 


§.58—Mortgage—Legse by mortgagor, when 

‘binding on morigagee-——Tests—Assessment on khud- 

kasht field, how far répresents profits. 

The test of the bona fide nature ofa lesse granted 
by the mortgagor of the property: merigaged is to 
find out whether it is likely that the lessor would 
have granted it if he had known thaf he was to 





im Revenue Courts are 


continue: indefinitely as the full owner of the pro~ 


erty. 
E fo the case of a khudkasht field, the assessmént 
rarely: represents the? profits, which can be secured 
frgm it, though for the purpose of the Settlement 
Code; the assessment ona khudkasht field represents 
a proportion of the assessment plus ù theoretical 


Nag. 303- 459 

-— S. 58—Scope of the Act—Moriggge—Assign- 
ment of mortgage—Rights and liabilities of assignee 
—Usufrüctuary mortgage— Position of assignee, whe- 
ther different. 

. TH@™Pransfer of Property Act is not exhaustive and 

does not contain the whole law on the subject of trans- 

fer of property. ne n ok 
The transffr ofa mortgage cayries with it aJl.£he 

rights ànd obligations attached,to igand the transferee 





is bound to give cedit to the mortgagoggor alt monige 


received: by his assignor, and if ne takes the tmans- 


fer without enquiring from thé mortgagor, he'doos ` 


go- at his own risk, as regards the state of the 


. — INDIAN CASES, b e 
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fft or rent. N'ManortRAO v. Torsa Bar, A. I. R. 1925 
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: : 
account. There is no reason to make any differentiation 


in this chnnection in the case of a usufruetuar$ mort- . 


1938 Nag. 
199 
————— 88. 74, 82, 95—Limitation Act (IX +of 
1908), Sch. I, Art. 182—Suit for contribution by 
co-mortgagor— Limitation —Cause of action, accrual 
of—Subrogation— Encumbrance’, 
Contribution of properties subject to encumbrances 


gage. N CHorESHA v. Moqrom Br, A. I. R. 
223 e 


—Method of calculation of value -of properties—* 


Liability, whether merely proportionate. . 

On tha satisfaction ofa mortgage by a co-mort- 
gagor, a charge arises in favour of the person mak- 
ing the payment, and the period of limif&tion te 
enforce that charge by a suit for contribution runs 
only from the date of payment. He isnot bound 
to sue for contribution within the period within 
which the mortgagee whom he has redeemed could 
have enforced his rights. 


e 
A co mortgagdt seeking contributibx is not exactly 


in tha same position, in all respects, as the mort- 
gagee whom he has redeemed. 

Where a right to contribution exists that right 
comes inio play only when the payment is made. 

How far a party seeking contribution is to be 
subrezated to the position of the mortgagee re- 
deemed must depend on the cireumstances of the case. 

The word ‘encumbrance’ iu s. 82 of the Transfer 
of Proporty Act does not necessarily mean 'mort- 
gage’. It hasa larger meaning than a mere mort- 
age. . . 

li The expression ‘amount ‘of any other encumbrance’ 
in the said section does not mean “amount which 
would be payable by the property, having regard to 
the proportionate value of the property and any 
other property which may be subject to the same 
mortgage". 

In caleulating the extent of liability of a property 
for cantribution the value ofthe particular property 
is to be determingl where i$ is subject to ‘any 
other’ encumbrance, by deducting from the actual 
value of the property, the amount of such encum- 
brance. A Aziz AHMAD KHAN v. Ongorg Lan, 26 A. L. 
J. 298; A. I. R 1928 All. 241; 50 A. 569 ` 38 
——-%95. See TRANSFER OF Property Act, 1882, 

s 49 e Kn |. .Vy77 
———— s. 1*6 See LIMTTALION Aor, 1908, Sou. T, 

Anr.1i4 663 
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No ing in Chape VII of the Transfer of Property: 


Act, 1832, (relating to 'gifs') affects any rule of 
Muhammadan Law. PO Musa Mrva%. KADAR Dax, A. 
I. R.1928 P. C. 108; 26* A, L J. 457; 47 0. L. J. 517; 
54M L. J. 655; 32 O. W. N. 733; 30 Bom. L. R. 766; 28 
L. W. 33; 22 B. 316 ii 31 


Transfer of Property (Amendment) Act (XXVII 
of 1926)—Hepealing and Amending Act (X of 
1927), Sch. I-—' Attested', meaning of— Retrospective 
operation of Act XXVII—Sub-Registrar, whether 
attesting witness. 

A mortgage-deed was attested by.ome ofthe wit- 
nesses on the faith of an admission of exedütiop 
made before him “by the executant. The question 
of the validity of the attestation came up for con- 
sideratiqn in the trial Court before the gpassihg of 


Act XXVII of 1926 md that Couft decided that the 


attestation gras invalid. The Act ff 1926 tame into 
* E" 


e = E 
L 4 
e v 


* "A 
8.123. See TRANSFER or RROPERTY ACT, "s 


meaning | of— . 


t 


| 


£1 


- " A 


Transfer of Property (Amend ment) paesi, 


force when-ait appeal from the decision ‘was pend- 
ing inthe District Court, and Act X of 1997 also was 
‘passed before-the case was “heard by tho High: Court 
in second appeal: $05 
Held, that the attest&ión' must be “held to be valid. 
z Quere.— Whether the signature of a Sub-Registrar 
ta the registration 'endorSement to the effect that the 
‘mortgagor has admitted execution to him makes that 
officer an attesting witness, R S. M. A.R A. Li Fre 
‘v RM M, A. Tiru, 5 R. 772; A. I. R. 1928 Rang. 101 
NOR = mE l 469 
Trespass-—Suit on title—Obtaining of temporary 
injunctiog pending suit—Dismissal of -swit—Success- 
-~ fulgefendant; suit by, for damages--"Action on 
the: case"—-Necessity- "of  malice——' Action as: on 
trespass’; whether maintainable. i 


‘+ -Every interference: by a Court with the person or 


property of a party at the instance of another cannot 
e'held to'be'prima facie a trespass by that other 
merely “on the ground’ that that other does not 
succeed in proving that he had justification in law to 
` move the Court. 

When the plaintiff's grievance arises directly from 
tlie'order'ofa Judicial Tribunal, though itis moved 
thereto by a private party, the defendant would not 
be responsible in damages unless he had acted with 
malice, as well as "without redsonable and 


on the case", and no suit lies as on trespass. 
-«\In’a-suit- by the defendante against ‘the plaintiffs 
for a declaration of their title to a strip of ground 
and for an injunction restraining the plaintiffs from 
erecting “-any-construction thereon, the’ defendants 
obtained-an ad interim injunction. The title to the 
&trip'of ground was eventually found in favour of 
- the plaintiiis--In a suit by the defendants for damages: 
. Held; that apart from their cause of action on the 
abuse of the process of the Oourt, to maintain which 
they’ were- -bound .to prove ‘want of reasonable and 
probable cause and malice, the ‘plaintiffs had no 
separate cause of action in .the*nature ofa trespass 
on the ground: of defendants’ interference with their 
lawful rights to build on their own property. M Rama 
Row v. SomASUNDARAM ASARY, 27 L. W. 457; 54 M, L. 
J.617; A. I. R. 1928- Mad. 679; (1928) M. W. N. 249; 


SLM. 642 ; 414 


A e 

"Trust-—Litigation by trusteé on behalf of trust in good 

faith but neither’ necggsary mor proper—Trustce, 
"right ‘off to yeimbursement. 

'Tt:is beyond the -province ‘of a trustee to admit 

the ‘legality and validity of. a claim’ which ` has 


been specifically given up byea ‘creditor, and he: 


ought nof to be àllowed. to debit the 


| payment of 
-such claim to thè trust ‘estate. 


“Per Phillips, J. (Srinivasa slyyangar, J . dissenting.) . 


— Where'a trustee’ laufiches into a litigation on behalf 


ofthe trust which is neither proper nor necessary in. 


the interesfs of the trust estate- the tristeeis not 
entitled’ to be reimbursed in respect of such litigation 
expenses. , 

“Per Srinivasa Ayyangar, J.—A trustee is entitled to 
“be reimbursed’ the moneys which he spends on liti- 
gation which he -bona fide believes to be in the 
interest of fhe: cestui que ‘trust provided he has not 
*been guilty of sÉrious lacheaeor, misconduct. As 


far as -possible, ‘the’ Court should allow in favour of, : 


ü-tmustee expenses "which he has incurred in respect 
of.thé-exate-^ provided they4sre ‘incurred in'good' 


s 37—Assumpttor® of estate by Gourt of 


! hout redsondble and Probable - 
cause, and the only action maintainable i8 an “action : 


; \ ; 4 1 e. \ . 9 ^ A. . > e 0 l 
"W6l109], .— (00,0 GENERAL INDEX 0 7o . o "885 
/ Trust—concld, 409 2 AES X 


: : 
avoided if the trustee had: exercised due care and 
attention. M RAJAGOPALA NAIDU w. SUBBAMMAL, A. I. R, 
ta Mad. 180; 51 M. 291; 94M. L. J. 703; 28 L., W. 
P" 153 


U. P. Court of Wards Act (IV of 1912), ss. 3,10, 

Wardg—Sir 

lands recorded in Ward's. name—Right of ward 

to enter into contracts—Partial assumption, leBal- 
_ diy of—Presumption. i ; 


A proprietor in regard to whose property- & dec- 
laration has been made under s. 10 of the U. P. Court 
of Wards Act isa ward and is incompetent to enter 


into:a contract even though he ig still recorded in 


the khewat as in possession of certain sir lands. « 

Section lO ofthe Act does not contémplate as- 
sumption’ by the Court of Wards of only a portion 
of the property of a'proprietor. ` 

The mere fact that certain sir lands of a proprietor 
are left -with him for cultivation does not lead’ to an 
inferenee that that portion of the’ property has been 
intenticnally left out of the superintendence of the 
Court of Wards. A ` HARIHAR PRASAD. -ve HARENDRA, 


Bauapum Sines, 26 A. L. J.423; A. I. R: 1928 All. 302., 
4 


o5: 


4 a NP: 

U. P. District Boards Act (X of 1922), 8. 192 
Suit cgainst District Board for price of work done 
—Two months’ previous notice, whether nécessarj;— 

. Limitation— Limitation Act (EX of 1908), Sch. I, 
Art. 60. : | 

“A suiz for the price of work done bya contractor. 

for a District Board is not a suit in respect of an 

act dona or purporting to have been done by the. 

District Board within s. 192 of the U.P. Distrfet 

Boards Act, and does not, therefore, require two 

months’ previous ‘notice under the said section. _. 

“The period of limitation for sucha suit is govern-. 

ed, not by s. 192 of the Act, but by, thé provisions of 

the Limitation Act. O MATHURA PRASAD v. OHAIRMAN, 

DisrRicv Boarp, Sitarur, 5 O. W. N. 350; A. I. R. 1928 

Oudh 297 . ai = 639 


U. P. Excise Act (IV of 1910), 88,60, 69—Illegal’ 


possession of cocaine— Previous conviction for traffic . 


*, 


in coczine, admissibility of— Possession’, what con- 
stitutes. 


Althoughin a prosecution for illegal possession of 
eocaine a previous conviction of the accused for 
trafficking in cocaine could be used under s: 69 of the 
VU. P. Excise Act of 1810 to afford ground for enh&nce- 
wenk of sentence, after the gfültof the accused haa" 
been determined, such evidence cannot be admitted to 
prove the charge. 4 : 

Where cochine was found on premises -belgnging to. 
the aceused in a locked receptacle in alocked room and 
the accused had the key which opened the room: ẹ >. 

. Held, that th& facts justified an inference.that the’. 
accused was in possession of the cocaine. O Raui 
Bakusu v. Emperor, 5 O. W. N. 124; A. I. R. 1928 Ou 
215; 9 A. I. Cr. R. 416; 29 Or. L. J. 225; 10 A. I. 

169 o- > 349 


—e—— SS. 60, 71 —Cocame found in house occupied ` 


by several persons-*Owner’s liability~*Presumption 
af possession of twner—Senter®e of imprisonmentp 
legabiiy of. ee S Mk a» 
hess a “erson is convicted of an offemce. under 
8.60' of the W. P. &xcise Act on the basis of the 


faith, eyen though such expenses might have been presumption arising from ` the fact of his being the 
= . '& < ` " 


* e . 
é ° 
* 9 
. Pi e " 


* $ 
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TU. P, Excise Act—contid, | 


* 


" them during their visits: 


-L, B. 894.168 Or; A. I R. 1928 AM. 60; 29 Cr. L. 









INDIAN 


» 
s 
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ownes of a house*in which cocaine is found and 
not on-the ground of pesce being traced to 
him moré than to the other occupants of the house 
he cannot’ be sentencedeio imprisonment bùt can 
only be punished with fine. A’ ABDUL RAHMAN v. EM- 
PEROR, 26 Ae L. J. 414; L. R. 9 A. 66 Cr; 9 A. I. Or. R: 
437; 99 Cr. L: 53.483 , es 211 


. * 
— —2.— 8. 69. See U, P. Exoisz Aor, 1910, s. 60 349 
—BÁ-— S, 71. See U.P. ExcisE Act, 1910, s.60 211 
U.P. Municipalities Act (II of 1916), ss.. 128, 
299-—Chance visitor bringing motor ear within 

Municipality—Use of car within Municipality 

for consecutive period not longer than seven days, 

whether “keeping?  vehicle—Proprietor, whether 

liable to payment*of tax—Conviction under s. 299, 

wither maintainable i 

otor cars brought by chance visitors into a 
Municipality and not used in the Municipality for 
more than short periods are not vehicles “kept” 
Within the Municipality as contemplated by s. 128 of 
the U. P. Municipalities Act II of 1918. Before it can 
be found that such & vehicle is kept within the Munici- 
pality it must be estgblished that it is retained within 
the Municipality for more than short periods. There 
must be something in the nature of permanent 
retention, 

The-accused who resfded in a village near a 
Municipality visited the Municipality occasionally 
but never resided within tha Muricipality at any 
one time for a consecutive period longer than seven 
days. During these ‘visits they brought with them 
duly licensed and registered motor cars aad used 


* $ 


Held, that there was no such keeping within the 
Myhicipality as to render the proprietors liable to pay’ 
the payment of a tax to the Municipality. O Laonut 
Narts v. Lucknow Muntorpat Boarp, 5 O. W.N. 441; 
A R. 1928 Oudh 306; 29. Cr. L. J. 543; 10 A. I. Or. R. 
23 367 


—— ——- 8, 265 (c)—Shop-keeper keeping bench on 
‘public voad—0 ffence— Presumption of obstruction. 
Ifa man puts a bench on a publie road obstruction 

of the road must.be presumed. 

The accused occupied a shop abutting on a street and’ 
kept a wooden bench on the pavement in front of his 
shop. Therp was no evidence to show that he exposed 
any articles for sale or that the bench kept by him 
caused ‘any obstruction inthe street. He “was con- 
victed for an offence under s. 265 0f the-U. P. 
Municipalities Act. The Segsions Judge being of 
opini$n that the conviction was illegal, referred the* 
case to the High Court: e 

Held, that the obstruction of the road must be pre- 
sumdd and thatthe conviction. was not, therefore, 
illegal. A TUFAIL AHMAD v. EMPEROR, 9 AMI. Or. R. 1; - 

Je 

C17 ,. 809. 

a. 128 


UN fructuary mortgage——Accounts not maintain- 
e ortgagee—Presumption. ' 
The fal 


or render accounts ‘may, under proper circumstances; . 
justify a Coutt is raising a presumption that the 
whole debt has been@atisfied. N Cuoresua v. Mex? 
tom BI, A. I. R. 1928 Nag. 223 * œ 


RA ss ee 
Vendor aiid purchaser—Purchaser put in Posses- 
sion—Transfer by purchaser fo th®d- person 
pon Ki, x E : 


S. 299, See U. P. MuNIOIPALIIES ocr, 


4 e ` 


1918, 
367. 


ure ofa usufructuary mortgagee to keep: 


/ L , à 5 
cAsne, | 


A ". 
4 
Vendor a purchaser—concld, | \ $e 
` 8 s “8 ; 7 
Non-paynlenteof pri d by vendon against second 
purchaser for possession —BEstoppel. 
A agredi to sell a certain piece of landto P and 
put him in possession thereof by executing a pyat- 
paing. B mortgaged and sWbsequentlysold it to C, a 
bona fide purchaser for value. A subsequently in. 
stituted a suit for possessio against B and C alleging 
that B had not paid the price : © 
Held, that A was estopped from claiming the land 
from C. R R. M.P. A. L. Fieu v. Ma Auxe, Ba, 6 Bur, 
L.J. 79; A. I. R. 1927 Rang. 238 ^. 283 
Waiver. See C. P. O., 1908,s. 39 


Wajib-ul-arz—Eniries in wajib-ul-arz, value of. 

It is settled law that entries in wajib-Rl-arz relat- 
ing to questions of custom are not agreemerts be- 
tween the members ofthe proprietary body but are 
presumptive evidence ofthe existence of the rules 
of custom embodied therein. It is for the person 
who contends that the custom is notas given in the 
wajib-ul-arz to prove his case. L ZAMAN Kuan v. 
ABDUL RAHIM Kyat eo 59. 

Entry reciting possession as measure of 
ownership, effect of. 

An entry in a wajib-ul-arz reciting that the posses- 
sion of proprietors is ‘gabzawa7", i.e., that the nleasure 
of ownership is possession and not ancestral shares, is 
inconsigtent with the land being ancestral. L CnuaJjv- 
v Hair SINGH l , 

, evidentiarg value of. i | f 

Entries in a wajib-ul-arz, made by Settlement 
Officers in the discharge of their official duties- 
furnish strong evidence of the authenticity of the facts 
recited therein. O Lar HARIHAR PARTAP BAKHSH SINGE. 


1938 


- 


v. BISHESHWAR Bakusa Sinau, 5 O. W. N. 299; ALT. Ra - 


1928 Oudh 307; 3 Luck. 326 422. 


~ "Malik, meaning of—Widow described: 
as A of alienation—'Lawalad, mean- 
ing of. os ie s 
Where the word “malik” is used in a wajib-ul-arz 
whether it is used in regard toa sonor a widow, 
it means absolute owfer with powers of alienation 
and thereis no reason to restrict the power of the’ 
widow to alienate merely because she happens to be 
a Hindu widow. : : 
[Meaning of the word 'lawalad" considered.) O° 
MAHESH Prasfap v, MAHARANI, 12 R. D. 139 556' 
of Nagpur Destrict, cl. 2, applicability of, to- 
tenants—Tenant holding abadi simee 30. years" 
settlement, whether has right to transfer—@l. 11, ap- 
plicability of, to old buildings~ GNP. Land Re- 
venue Act (II of 1917), s. 208, effect of. — ° ` < 
, The word “tenants” in cl? 1 ofthe wajib-ul-arz.0f 
the Distfict of Nagput does not apply to the second , 
and «he subsequent clauses and a,person who has, 
been holding fsa tenant&,since the 30 years’ settle- 
ment has a right to transfer the abadi land without. 
the consen: of the landlord. . 
Clause ll ef the wajib-ul-arz applies to new build- . 
ings and not to buildings which were in existence at , 
the 30 years' settlement. E e 
Section 203 of the C. P. Land Revenue Att cannot 
supersede the definite provisions of, cl. 2 of the: 
wajib-ul-arz, N RANCHANDRA v. Bapasuio TELI - 635. 
, what is—Distinction betweene Wajib-ul-arz ` 
and riwej-i-am. . 


A wajib-ul-arz is aVillage statement of custom, as - 


Whe 





2195 e &stinct from the district statement of custom whjch ; 
is called riyaj-t-am, L Zaman KHAN Vj. ABDUS Rania c 
e - * 


KHAN 


* 


v- A. « s- ani- 


~a 


'* 
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Waqf—Mutawalfi's right to “occupy. : wag 4 propery 
without paying vent. ` = a A 
"Under.Muhafimadan Law.-a ^ mufawallw is- not 

allowed to occupy wagqf property. ` witho} paying 

rent. * E MC po. ue A 

"Phe English Law of Satires is not applicable.to 

gadis. O MUHAMMAD, Ar Kuan v. NISAR -ALI KHAN, 

‘Luck. Cas. 592; AI R. 1928 Oudh 67 ^ > 


“Whipping Act (IV of 1909), s. 4— Robbery—Hurt 
by some of the . accused —Sentence of whipping, lega- 
„lity of» Penal Code (Act XLV of 1860), s. 894. . 
"Before a sentence. of whipping in addition -to 
* imprisonment can be passed.on a person found guilty 
- under s. 394, Indian-Penal Code, there must be also 
a finding that he himself caused hurt. while com- 
mitting$he robbery. R Po THauNG v. Emperor, 6 R. 48; 
ea: I. R71998 Rang. 112; 29 Or. L. J. 618; L L.T. 40 
Rang. 50; 10 A. I. Or. R. 276. , 810 
.Will- Bequest to A for life and after her life to 
` 'B— Latter predeceasing the former—Right of heirs 
of latter on former's death-—Ves&d and -contingent 
€ interests. "EN AUS xam rc 
G made a Will by which he left his préperty to 
E for life. and after her declared M, grandson of R, 
owner of -$ and- G. D and G R. owners of the 
remaining i. M died before R. On the death of R 
dispute arose between the daughter of G who claimed 
the. entire property and the daughter of M: 
- Held, that M took a vested interest by reason :of 
' the Will and not a mere contingent right to inherit 
and, therefore, his daughter succeeded to. his share on 


the death of R. L NARAIN DEW v. Laswantr” 654 
~~ — Burden of proof of invalidity.of Will. : 

The onus of provilig thaé a Will is invalid is upon 
the persons attacking the, document. L Hina v. SHAH 
Din, 29 P. L. R. 217 aM ux . 990 
———— Construction—Absolute estate—‘Malik’, ‘ba 
shart-i-zarurat’, meanings of. 

"Where a Will stated that after the deatli: of the 





testator's widow, his daughter will be ‘malik’ and. 
roperty if 


that she will be entitled to alienate the 
' ghe thought it necessary (ba shart,j-zarurat) : 

: Held, that the widow took an unlimited ‘estate "in 
the property. rer e: 
' 'The use ofthe word ‘malik’ in a Willis proof of 
an intention to confer an absolute estate.: $ s 

The’ words ‘ba shart-i-zarurat’, used with reference 

to ae legatee do not ordinarily limit thelegatee's power 
^*^ o£. alienation to cases where techfiieal legal necessity 
exists. 
. alienate if h9 thinks it necessary to do, so L Ram 
SARAN v. Ganga "Dxvr, 9 ‘Lah. L. J. 32; A. I R. 1927 
Lah..888 oe ree 830 
zt Construction—Dispositiog. in favo of 
daughter of testator—Direction to maintain another 
daughter ie ~— Wife, whether gets interést. 

"^ A Hindu who'had a wife and two daughters exe- 
puted a Willte thefollowing effect :— 
“After my lifetime, my elder daughter R shall take 
into her possession the aforesaid immovVeable pro- 
perty and the other moveables and after meeting the 
expenses shall maintain with the remaining income, 
my wife and. her mother A „as well as herself, 
Further ifmy younger daughter P finding it incon- 
‘venient to live with her husbaüd who has taken a 
second wife should come away to (live with) her who 
‘je her sister and with her mother, she (my elder 
daughter) shall protect the said P also without giving 





any elifferential treatment. Besides as I have no 


"> other malesor female issue than, the said twa daugh- 
T ters, R shall arrange that, aftêr the death of my wife 
- e o < ; 


* i / 


. ké 
- e 
~ * 


e e 2 -$ . 
Li id 


They nferely megn that the legatee can 


36. S A2 "x | a = a x 
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“it so.a8 M EE effect after their death and could-not . 
€ lifetime divest ghemselves of the. estate . 


i 


. WORDS AND RHRASES:— 


.death of F. O MOHAMMAD ALI KHAN v. 


* 
< 


. WIl-—ceoncld, -e . j 


t i : VE fy RARE -$ : 
and my daughters, the whole of my. said» property 


shall be taken and enjoyed ‘by-the issue ofthe said , 
P ifthe*latter happens to bgar issue in the future. 


If the seid P does: not happen to have any such issue, 
my wife end R ‘jointly or the survivor,afte» the death 
of either of them mgy make arrangements - suchethat 
such: of‘them as they choose "may fet and. enjoy pro- 
perties. But any arrangements made by my- wife and 
R jointly, or by one of them surviving the other,.and 
providing for persons of their choice taking.and 
enjoying the property, shall take effect &fter the deaths , 
of wife and my two daughters.” After. the-tes- 
tator death the daughters died and. 
executed a deed of trust. Ih a suji; hy her to -set 
aside the deed : E vade aps 

Held, on a construction of the Will. ..,.....-- 

(1), that no estate was conferred on thé wife who 
had only the right‘to be maintained out of the 
estate; | AM cC NECARE 

(2) that there wasan express prohibition fo the 
exercise of the power so as to take effect during -tke 
lifetime of the persons exercisingit; = ~~" 00 


(3) that the persons exercising the powereunder the . 


last clause either jointly or singly could only exercise 


during th 
or make an absolute alienation of the estate; 

(4). that the deed of trust was inoperative as being 
beyond the powers of the wife. M AwuMxAEKANNU AMMAL 
vy: DAMODAPA MUDALIAR, A. I. R, 1928 Mad: 66 . 258 


————— Construction of Will—Principles—'Malikana', . 


meaning of —Absolute estate and. life-estate disting- 
uished. .* i 


ER caia ON. Eo 
The meaning of every word “in an Indian Will 


must always depend upon the setting.in which itis : 


laced, the subject to whichit is related, and the 


ocality of the testator, from which.jt-may'receive ' 


its true shade of meaning. : a 
Isolated clauses should never be taken apart. from 
their context and given a meaning contradictory..to 
the apparert wishes of the testator. Rather, even 
technical wcrds should be given a meaning, if possible, 
in accordanze with the testator's wishes as apparent 
from the whole context. — E TEN EC 
The releyant portion ofa Will ran as follows :— I 
confer on my devisee P, if he survives gne ‘such 
powers of possession and enjoyment (kabza wa: 
tasarruf ma@ikana) as I have and enjoy in respect 
of the above-mentioned ‘moveable and immoveable 
property. Likewise on the death of TM, the devisee, 
mw son M if he is alive Will succeed him and hfve 
and enjoy ihe same powers as «have been conferred, 
on F by this Will: " "a a 
Held, that the Will conferred on F only a lifes 
estate, and thet M was entitled to succeed, on the 
NISAR” At 
Kuan, 1 Luck Cas. 592: A. I. R. 1928 Oudh 67 885 


Abuse of process, what constitutes. See Pro 
VINCIAL InsanvEeNcy Act, 1920, s. 35 -636 
Act of Insolvency, See Provixoran INSOLYE 
Acg, 1920, s: 4 (g): 


3. 
Acting or purporting to act in the discharge 


of official duty-«Question of fact. Sy Cr. P.O, 
1898, s. 197 | Er 


° . 239 

Action on the pabę. See Tresfass . * 414 

2 Actual posse slon. See Cn. B.-C., 1898, s. 148 
LA nt a, 


mE .* &$ 981 
Appropriatiag, Mee C. P. TENANGY Act, 1920, DD. 


l i . 
* 4 .*- 
e ~ 


| he. widow ` 
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WORDS AND PHRASES—&ntd. 


kal 


Attested: See “TRANSFER OF PROPERTY (AMENDMENT) 
Acr, 1926 9 


^ Bakasht malik or ticcadar. See BENGAL TEN- 
. ~ ANOY ACT, 1885, 5. 5 (3 


461 
Control. “See BOMBAY Deno Pornrcg Act, 1890, 
8758 (2) (a (bys 217 
: Curt decree. 
#990 s 23(1) * 
‘Court immediately below. Sec-C. P.C. nee 


, 56€ Prov INO L*INSOLY ENCY Act, 


s. 11 
Dakhal sadharan. See PENAL Cope, 1860, 2d 


." / 
INDIAN CASES!” 
i 
WARDS, ep: PHRASES-—conold.. 


Decree. See C. P, O., 1908, s. 2 (2) 734 

Determination of rent. See. BENGAL -TENANCY 
Act, 1885¢s. 163 25 

 Bishonestiy. See PENAL CODE, ii s. 379 683 

: Distinct offences, l 

'* See Or P.O., 1898, s. 35. - 368- 
See Or, P. O., 1898, s. 235 346 


, Dwelling house. See PARTITION ACT, 1893, s. 
' Employed. See "FACTORIES Act, 191], 8.2 e Ee 


. Encumfbrance.. See TRANSFER OF PROPERTY A 


*, 


(c) 
, Good cause. 
*'Good faith. 


1882, ss. 74, 82, 95 38 
Enticing. See Pexar Cope, 1860. s. 366 007 
- Every c a See (9 P. LAND REYENUE Act, 1917, 

.s. 203 (1) (2) 177 
` Exclusion. See. Co-owNER 


Rg ` 747 
< „Factory. See FACTORIES Aor, NS s. 2 (2) (3) A . 


` Familiy., See PARTITION Act, 1893, s 
Fit case for appeal. 


7 
Ste O. P. C., 1905, O. XXXIV, R. 3 
770 


See Succession OgRTIFICATE Act, 1899, 


See C. P. C. * i908, s. 109 
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bah mad 


Legal snaracter. See SPECIFIC R, jurer Acr, 1877, 

s 42g 112 
Majority. See G. P. O., 1908, s. 98 (2) | * 153? 
Mallk. See YAJIB-UL-ARZ 556 
Malik ba shart-I-zardrft. See Wit 830 
Mallkana. See Witt, 835. 


J, 


^ 


Mutual dealings. Se? PRESIDENCY Towws Insor- 


vENCY Act, 1909, s. 47 


- Neglest or misconduct. See LIMITATION Act, 


1908, Sci. I, Arts. 89,90 


332 
On ali charges. See Or. P. C., 1898,.s. 114 497 * 


Opinion. See C. P. O., 1908, s. '08 (2 153. 
Ordinarily. See CR P. O., 1898, s. 177 “ 357 
Otherwise destroyed. See.. SUGI oN Act, 

1925, 8, 70 e 742 
Ouster. See Co-owners 747 


Owner. SeeOrry ov BOMBAY Mound ACT, 1888, 

s. 3 (m) 344 
Permanent Settlement, significance Of. «See 
Bescat Tenancy Act, 1885, s. 50 


136 e 
ca. Intewested. See C. P. Cs, 1908, O. XXI, 


Ga a NA See CONTRACT Acr, 1872, 8.178 737 
Possession, what constitutes, See U, P. ExoisE 
Act, 1910, 8. 60 * 349 
Proceedings In the’ matter. See PROVINOIAL. 
INGOLVENOY Act, 1920, s. 17 168 
68 


Property. See O P. G., 1908; O: xxi R. 89 

Requisite. See LIMITATION or, 1903, 8..12 

Same transaction, See On, P. O 1898, s. 235 © 
346: 


- 


Service tenure. See Bene GAL MW'ERANOY zen 1885, 
287. 


g.3(3 


Sharers. See O. P. C., 1908, s. 102. 247 


Standing offer or completed: contract. See 


SALE DERD 


Y 


^ 


EP 


765" 
f 5.16 696. Substantial question of law. See C. P. C., 1908, 
- Habitual thief, definition of. See Cn. P. C., 1898, s 109 (c) 167 
s. 110 510 Substantial question of law.. See O. P. O., 1908, 
Interests. Sec O. P. 0,1908, O. XXI, R. 90 148 110 '72 
Joint property. See C. P. Q., 1908, s. 102 247 Taking. See PENAL Cops, 1860, s. 386. 907. 
Judgment.. See O. P. C. , 1908, O. XLI, R. 1 399 Phat act See PENAL Cope, 1860,.5. 34. 122. 
Lawald. See WAIIB-UL-ARZ e 556 Unlawfully and maliciously, rah TA of. See: 
Lawfully. See CONTRACT Act, 1872, s.70. , 101 ExPLosivE SUBSTANCES Act, 1908, s. 4- 209 
Leave of Court, scope of, See 'Q. P. ©., 1903, Upon good cause shown. “See O. P. 0O., 1908,- 
O. XXI, n. 10 789 O. XXXIV, R. 8 (2) quU '467 
e Wrongfu restraint. See PENAL Cons; 1860, s. 390 
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